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				Supervision. Would these bodies keep the world’s financial system safe from crisis? States were signing on to free-trade agreements that were long and complex and seemed to go well beyond dealing just with the movement of goods. Why did these agreements contain standards that strengthened patent monopolies? This seemed inconsistent with the goal of free trade. The publics of states began to learn that their states could be sued directly by foreign investors. Consumers were taking a lot of interest in labels to do with standards relating to fair trade and forest stewardship. Who set those standards? Who checked for compliance? Regulation was changing in many different ways.

				The changes taking place in regulation were only part of the reason to build a research program around it. The big problems facing states—such as crime control, environmental degradation, sustainable development, improving outcomes for the poor, women, indigenous peoples, children and the elderly and stopping the degradation of tax systems—would require creative regulatory solutions. John Braithwaite, normally the embodiment of respect for others, engaged in some mild-mannered trashing of disciplinary boundaries in the social sciences, arguing that traditions of excellence within the disciplines were narrowing their capacity to deliver creative solutions to these big problems. If these creative solutions were to have a chance of arriving, regulation could not continue to be thought of as an inelastic thing of law. Rather it had to be seen as a multilevel dynamic process in which many actors play a part and have varying capacities and means of intervention. Better ways of tackling big problems would only come when regulation achieved a resonance across the social sciences. Naturally, the important insights and findings of the disciplines would be retained, but synthesised into bigger and bolder regulatory theories for testing. The search for insights was not to be confined to the analytical worlds of social scientists, but included the insights of regulatory practitioners. Of course, this was not a prescription for a lack of excellence in the disciplines, but rather one that aimed to encourage the disciplines to come out from behind their walls in search of the partnerships that would generate the new knowledge needed to address the world’s problems. 

				Perhaps drawing inspiration from the story of the Ark, Braithwaite assembled a group of scholars from different disciplines including anthropology, criminology, law, psychology, sociology, geography and political science. As the people who had been recruited to the RegNet enterprise began arriving, they were housed in various 
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				Security. Peter Grabosky and then Roderic Broadhurst led the RegNet node of that centre. Roderic Broadhurst has gone on to be appointed to the foundation chair in criminology at ANU.

				The variety of topics contained in the chapters of this book is a product of an openness to new initiatives that was nurtured by the Braithwaites. One did not join RegNet to be a criminologist, a tax lawyer or some other kind of specialist, but rather to collaborate in the study of regulation in its manifold forms, seeing if there were patterns and solutions to problems that could become the basis of a more general set of theories. Forming working groups around crosscutting thematic initiatives such as the role of hope in governance was one way in which thinking across regulatory areas was encouraged.

				Today’s RegNet is led by Sharon Friel. With its foci including health equity and governance, climate change, energy governance, peacebuilding, trade and investment, it is different to the RegNet that started a decade and a half ago. The one constant in this process of exploration and rebuilding has been advancing knowledge about regulatory processes to solve big problems. 

				The PhD students who joined the RegNet enterprise found that their topics seemed to have very little in common with each other. What were the links among, for example, tax havens, open-source biotechnology, the auditing of human rights in the HIV/AIDS field, public security in Northern Ireland, Somali piracy, corruption in Myanmar and Australia’s Pharmaceutical Benefits Scheme? It wasn’t immediately obvious. If unity was to be found in regulatory theory what was regulatory theory about? How were responsive regulation, smart regulation and meta-regulation related? This book is a response to these and many other questions asked by cohorts of RegNet PhD students over the years. It arrives late, but then could not have arrived much sooner since the questions and work by RegNet’s PhD students have been central to the development and testing of regulatory theory. Many of these students have gone on to academic careers and some of them have contributed to this volume (see the chapters by Russell Brewer, Michelle Burgis-Kasthala, Lennon Chang, Christian Downie, Miranda Forsyth, Ibolya Losoncz, Gabrielle Simm and Natasha Tusikov). Other contributors to this volume, such as Cameron Holley, Nathan Harris, Kristina Murphy and Gregory Rawlings, spent the initial parts of their postdoctoral careers at RegNet in its early years, contributing to its growth.
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				Codex Alimentarius Commission (Codex) in Rome or the hundreds of Codex technical committees working on harmonising food standards, including maximum limits on pesticide residue levels. The effect of being a member of the World Trade Organization (WTO) when it comes to implementing Codex standards is not a topic of conversation for most of us and we would perhaps be surprised by the number of industry representatives with interests in the outcome of these standards who sit on Codex committees. We might wonder whether the science triumphs over the commerce. 

				We pick up some berries for dessert. The name on the label is ‘Driscoll’s’. If we could be bothered researching it, we would find it was a US company that owned a lot of the genetics in berries. It seems odd to be able to own the genetics of something. That would seem to be a big regulatory stick with which to beat competitors over the head. Where did those standards of intellectual property regulation come from?

				As we move down the aisles, we are surrounded by information, most of which we do not take in: labels, logos, special offers and so on. We may be registering only a fraction of all this information but we are still making purchasing decisions. On what basis? Perhaps we are being ‘nudged’ into making some of our choices. After all, supermarkets have had decades to study our behaviour in the aisles of their many stores. It would not surprise us to learn that large businesses are investing millions of dollars in understanding what happens in our brains when we see their brands (Yoon and Shiv 2012). We might know something about the standard-setting processes that sit behind the labels on some of the products we buy. Perhaps we have done some research on fair-trade labels and like the idea that producers will end up with more of the dollar we spend to buy their product. But there will be many labels communicating standards about which we know nothing. We could scan the information on some of the labels using smart apps, if we had the time. Supermarkets have their own labels, we notice. Have they become some sort of combination of regulators and ‘nudgers’?

				Of course, we might decide to do our shopping over the internet, but, if anything, that brings us into an even closer encounter with the global regulatory order. Internet ordering is an efficient way for supermarkets to gather data about their customers and to communicate with them. The compilation of customer data has been going on for decades through the issue of loyalty cards and linking purchases to credit card numbers, but digital technologies are allowing supermarkets to turn their fuzzy 
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				norm-making mattered to regulatory outcomes, might lead us to think about other strategies. Perhaps supermarkets with their command over the layout of choices to be found in their aisles could be persuaded to bring more healthy choices into focus for busy consumers. We might consider harnessing the regulatory power of code through smart apps that allow consumers to scan products for information about their fat and sugar content. We might also focus on the work of committees on the Codex—committees such as the one on fats and oils or the one on sugar. The work of Codex committees is geared towards having a worldwide impact on food standards of all kinds. It is foundational to a global trading system in food. A picture of regulation that ignored the Codex and its standards, or, for that matter, the global level of regulatory decision-making for any substantive area, would miss the empirical reality of the origins of many national regulatory standards.

				So, one virtue of moving beyond the narrow or juridical view of regulation is that it leads to a theory of regulation with much more empirical content. All of the essays in this book in one way or another contribute to this broader theory of regulation. Importantly, and as we argue in Section 5, the state does not drop out of this broader picture of regulation (although some states may increasingly become rule-takers rather than rule-makers). Rather, the state becomes part of a network of regulation in which the tasks of regulation are redistributed in various ways among actors within the network. As the preface to this volume makes clear, all the authors have at various points been part of the Regulatory Institutions Network (RegNet) at The Australian National University (ANU). Aside from contributing to a broader understanding of regulation, the chapters also link to more specific concepts and themes that are distinctive of RegNet’s work over the past decade and a half and that have led to shared approaches and related theories of regulation. We begin a discussion of these concepts and themes in the next section.

				3. Regulation and RegNet

				Through the analytical development of concepts such as meta-regulation (see our discussion below, as well as Grabosky, Chapter 9, this volume), RegNet scholarship has played a major role in opening the door to a world of regulation by networks in which the same actor in one context might be the regulator and, in another context, the regulatee. If, for example, supermarkets collude on price, they risk 
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				Obedience to what and to whom? Hobbes makes clear in the text of Leviathan that the sword is the necessary handmaiden of the law, which ‘is not counsel, but command; nor a command of any man to any man, but only of him whose command is addressed to one formerly obliged to obey him’ (Hobbes 1946: 172). And who can issue such commands? ‘The legislator in all Commonwealths is only the sovereign’ and ‘none can abrogate a law made, but the sovereign’ (Hobbes 1946: 173).

				Hobbes’s philosophy has been endorsed, amended and rejected by scores of later hands, but the political frame and architecture that he half-observed, half-designed and the elements—sovereign state, law and rule—that he regarded as foundational to it, have over centuries remained at the heart of Western political imaginaries. Some wanted Leviathan pur sang; others wanted to moderate it, tame it and make it benevolent. Anarchists loathed it, but, as exceptions that prove the rule, their aim was defined by it: their focus was on Leviathan, even as their aim was to destroy it. In the meantime, sovereign, rule and law were what we supposedly had to deal with in the normal course.

				Certainly, that is what generations of legal theorists have assumed. Anglophone lawyers learnt from John Austin that ‘law is the command of a sovereign to habitually obedient subjects’; Continentals examined variations of the Rechtsstaat or état de droit or stato di diritto. The terms (and meanings; see Krygier 2015) differ, but the locations and occupants of them, and their instruments of rule, less so. 

				Within this frame, regulation appears as a subcategory, a species, of law. Thus, Orbach explains: 

				People intuitively understand the word ‘regulation’ to mean government intervention in liberty and choices—through legal rules that define the legally available options and through legal rules that manipulate incentives. (Orbach 2012: 3) 

				Narrowly construed, regulation is commonly reduced to a technical meaning of subordinate rules passed to amplify the operation of a statute. Even in its broader sense, the meaning of regulation remained narrow; regulation was carried out by states using law. Governance was also part of an analytical jurisprudential circle in which the state was the primary governor and good governance was about the rule of rules (rules being the essence of law). 
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				Section 1: Social-psychological foundations and methodological issues

				Under Valerie Braithwaite’s leadership, RegNet has a long history of exploring the psychological underpinnings of regulatory institutions such as tax or institutionalised virtues such as trust. The goal has been more to produce an understanding of how individuals engage (or do not engage) with institutions than to produce a general theory of institutional change. 

				Valerie Braithwaite’s chapter draws together much of the work done by RegNet scholars on the psychological processes that underpin individual responses to regulatory institutions. Key explanatory concepts here are motivational postures of accommodation and defiance towards authority and the way these are, in turn, shaped by interaction among the different parts of the individual psychological self, such as the moral, grievance and status-seeking selves. Kristina Murphy focuses on how the use of procedural justice by authorities may draw out the moral self in citizens, highlighting, however, that procedural justice does not operate mechanically to produce greater compliance. Compliance and other regulatory concepts have been dominated by the assumption of rationality in processes of human decision-making. Nathan Harris, 

			

		

	
		
			
				31

			

		

		
			
				Closing the gap between regulation and the community

			

		

		
			
				Figure 2.1 Tracking the process: Wheel of social alignments

				Source: Author’s research.

				The wheel integrates the results of this work into bands and segments that a regulatory authority needs to monitor systematically if they are to regulate in accord with the democratic and republican meta-principles above. 

				The outer band of the wheel represents the design of the regulatory system. This part sets out the legislation, guidance for interpretation and policy intent, investigative rules and enforcement practices, principles of governance and administrative practices. The outer band incorporates the activities of the regulator and the base from which the regulator works. 
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				The middle band represents how those who are being regulated evaluate what is being asked of them and the primary factors shaping compliance. Conflict with authority is most likely to arise around the failure of regulations to: 1) provide benefits; 2) ensure justice; and 3) elicit moral obligation. Michael Wenzel provided an extra dimension to these considerations through demonstrating that each of us identifies with our own interests, as well as with the interests of the many groups to which we belong. Depending on our level of identification at the time—from personal to national—our evaluation and discussion of benefits, justice and obligation change. Regulatory leadership is necessary to convince us which collective identity we should put forward to facilitate collective action. 

				If leadership is not forthcoming and we remain unconvinced of the value of the regulations for the community, even if not for us personally, we may turn to other sources for advice. The inner core of the wheel represents ‘the other’—the significant voices or nodes of influence that shape our views and to which we turn to formulate a regulatory response. ‘The other’ in the regulatory community thereby can take on the role of an alternative authority. The role is strengthened when there is confusion, uncertainty, dissension and loss of trust in the system as represented by the outer circle in Figure 2.1. For taxpayers, the alternative authority may be aggressive tax planners; for young disenfranchised Muslims, it might be Islamic State; for unskilled, marginalised workers engaging in unsafe work practices, it may be their hire company or recruitment agency.

				The width of the three bands in Figure 2.1 indicates the degree of dialogue and contestation, and varies with culture and context. The inner core and middle band are likely to be relatively wide when regulators must rely on public cooperation, as is the case with anti-littering laws or safe work practices. When a regulatory system is imposed ‘invisibly’ without opportunity for noncompliance, the outer band will be wide, leaving the middle band and inner core empty, bereft of dialogue and contestation. This was the case with the collection of metadata and surveillance of private phone calls and emails by the US Government, until the revelations of Edward Snowden in 2013. 

				The central idea of the wheel of social alignments is that when the parts in Figure 2.1 work harmoniously together, the wheel moves forward. When one part separates from the others, the wheel comes to a stop or is difficult to move until repaired through dialogue, responsiveness 
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				The five motivational postures are empirically derived. We have found that people adopt these postures in many different areas of regulation, from aged care regulation and taxation to the regulation of civil wars (J Braithwaite et al. 2007, 2010; V Braithwaite 2009). First, we may display the posture of commitment—that is, we may communicate to the authority that we believe it has a worthy mission and we feel duty bound to support its work. Or we may recognise the authority, but be somewhat less enthusiastic or agnostic about what it does. That is, we may signal capitulation: ‘Tell me what you want of me and I will do it; you’re probably legitimate and I don’t want trouble.’

				Both commitment and capitulation are postures of accommodation to authority. In a democracy, both tend to be strong. Regulatory bodies that do not command support from a critical mass do not last long, as Bernstein (1955) observed in his study of US railway commissions. Railway commissions were legal entities with specialised knowledge that sought to emulate the impartiality and political aloofness of the judicial system. Their complexity and remoteness, however, meant that outsiders lost sight of their purpose and value, and they were dissolved.

				In addition to accommodating postures, we may signal defiant postures. We often mix them, hedging our bets in a bid to be self-protective in case the threat from authority escalates. The most common defiant posture is resistance. Resistance is healthy in a democracy and signals dissatisfaction with how the authority is doing its job. Resistance, more than any other, is a plea to authority to be fair and respectful. Authorities manage resistance successfully when they introduce greater procedural fairness into the way they operate (see Murphy, Chapter 3, this volume). 

				Two other defiant postures are less common, but far more threatening to regulators. They are postures that are adopted by those who refuse to defer to the authority’s rule. They are postures of dismissiveness. The first is disengagement, in which social distance from the authority is greatest. Disengagement involves neither attending nor responding to the authority, but rather continuing business as usual. Disengagement mirrors Merton’s (1968) construct of ‘retreatism’: ‘in the society but not of it’. The final dismissive posture of game playing takes place in an adversarial space where the regulator is being watched carefully and the objective is winning against the rules. Game playing involves searching for loopholes and ways around the regulatory authority, undermining the authority’s effectiveness and its legitimacy. 
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				4. Theories of procedural justice 

				With empirical evidence consistently showing that procedural justice has beneficial effects on promoting an authority’s legitimacy and people’s willingness to comply with the law, understanding the theoretical mechanisms that explain why this occurs is important. Early theorising in the field suggested that procedural justice mattered to people because it was able to maximise their instrumental gains. This instrumental perspective on procedural justice can be traced back to the seminal work of Thibaut and Walker (1975). Their ‘process control’ theory was developed after observing the way in which disputants who were party to a formal grievance evaluated the authorities that made decisions in their case, and it focused on the degree to which people were able to exert influence over the authority’s decisions. Thibaut and Walker posited that if people felt they had control over decisions pertaining to their dispute, they would believe the procedures arriving at those decisions had been just. In contrast, if people felt they lacked control over the final outcome of their case, they were more likely to believe the process had been unjust. In this particular theory, voice and control were of particular concern to people. If they felt they were able to voice concerns and that voice was able to shape the outcome of their case then they evaluated the experience as more just.

				Later theories in the field steered away from this instrumental view of procedural justice. Instead, the next wave of theories suggested that procedural justice mattered to people because it conveyed important symbolic messages about a person’s identity, value and status in society. Social identity thus comprised the core theoretical mechanism explaining why procedural justice had the effects on people that it did. And, indeed, work undertaken by Wenzel (2002) from the CTSI revealed the importance of identity processes in shaping how individuals respond to justice concerns. The ‘group engagement’ and ‘group value’ models specifically incorporate these notions of identity to explain the relationship between procedural justice, legitimacy and compliance (see Blader and Tyler 2009; Lind and Tyler 1988). These identity-based explanations have dominated theorising in the field and they provide a way of understanding the dynamics of power relationships within social groups. Specifically, they attempt to explain why people comply with group laws and internalise group values. These theories suggest that the experience of receiving procedural justice from authority figures has positive effects on perceptions of legitimacy and on compliance 
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				2. Shaming in regulatory contexts

				A focal point for the revival of interest in shame was publication of John Braithwaite’s (1989) book Crime, Shame and Reintegration. In this book, he argues that the criminal justice system has underestimated the significance of social disapproval in preventing offending. To understand crime rates, we need to look beyond official mechanisms, such as penalties that are imposed by criminal justice systems, to the degree to which societies express disapproval of crimes. The concept that is central to Braithwaite’s analysis is shaming, which he defines as: 

				all societal processes of expressing social disapproval which have the intention or effect of invoking remorse in the person being shamed and/or condemnation by others who become aware of the shaming. (Braithwaite 1989: 100) 

				An important characteristic of this definition is that it does not limit itself to demeaning or humiliating forms of disapproval but seeks to encompass the full spectrum of ways in which disapproval might be expressed. 

				The fundamental distinction the theory makes is between stigmatisation and reintegration. Stigmatisation occurs when disapproval is directed at the person as well as at the offensive behaviour, when the person is not treated with respect, when there is no ceremony to decertify the individual’s deviant status and when deviance is allowed to become a master status trait (Makkai and Braithwaite 1994). As with labelling theories, stigmatisation of offenders is expected to lead to greater reoffending. Being charged with a crime, found guilty in a court and then sanctioned imposes a deviant identity on an individual because it ceremonially changes the position of the person within society and has important social implications, such as reduced employment opportunities. This critique of criminal justice asserts that, once imposed, a deviant identity becomes a self-fulfilling prophecy: marginalisation reduces the individual’s access to legitimate opportunities while increasing perceptions of injustice and the attractiveness of supportive subcultures.

				Reintegrative shaming theory diverges from the labelling tradition by rejecting the idea that stigmatisation is an inevitable product of social disapproval. Reintegration can occur, instead of stigmatisation, when shaming is respectful, distinguishes between the person and their actions, concludes with forgiveness or decertification of deviance and does not 
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				This chapter analyses some of the theoretical considerations we, the researchers, should consider before embarking on our regulatory research project. Included in such an analytical reflection are fundamental questions. What is your underlying logic of seeing the social world and, thus, what theoretical rationale should you adopt for your research project? What methodology, design or chart will you use to navigate your inquiry? What methods, techniques and procedures should you employ to execute your plan? And, importantly, how do the choices that you make influence your findings? What are the things you will not know because your inquiry is limited due to a biased selection of your theoretical rationale, methodology or methods?

				The next chapter, by Kathryn Henne, discusses the use of multi-sited fieldwork to address the complex, transnational dimensions of regulation. Regulation is often embedded in world systems and researchers should be attuned to how global, national and transnational systems and discourses inform and affect their studies. Henne proposes field-intensive qualitative methods to analyse the many factors that emerge across structural, systemic and local-level systems. She explains how field-intensive methods facilitate the gathering of in-depth data to uncover how relationships between the events, social conditions and actors shape regulation, and how participants’ perceptions and social context inform the meanings attributed to regulation.

				The rest of this chapter is divided into three sections. The first section looks at what regulatory research involves and the implications it has for choices concerning theoretical approach and research design. The second section discusses the principal building blocks of research projects in general, as well as in the context of regulatory research. The chapter concludes with some examples of critical-realist theoretical approaches in regulatory research.
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				what is the nature of existence, what constitutes reality and how can we understand existence. Epistemology, on the other hand, asks what constitutes valid knowledge and how can we obtain it. The theoretical rationales most often discussed in the social sciences are those of positivists, also referred to as empiricists, and constructivists, also referred to as relativists. 

				Positivists hold that there is a single, objective truth or reality and this reality can be captured by finding regularities in observable empirical events. It is the analysis of these patterns that can lead to constructs underlying individual and social lives (Miles et al. 2014). Constructivists, on the other hand, argue that the world and reality are socially constructed and, before we can look for plausible causal relationships between events, we need to understand the experience of these events in terms of people’s subjective meanings (Hammersley 2008). Positivist approaches, then, lend themselves to structural-level analysis, while cultural and agential concepts are more adequately analysed from constructivist perspectives. Yet, by simply applying each of those approaches to the appropriate concepts, or level of analysis, we will not be able to adequately capture and account for the relation between the objective and the subjective and the linkages and interactions between social and institutional structures, the agency of actors and regulatory cultures. 

				Understanding the relationship between structure and agency is a deep-seated and persistent problem in social sciences in general (Archer 1995; Bakewell 2010; Carter and New 2004; King 2007). The crux of the challenge is how to acknowledge the importance of both social structures and agency in understanding social action and social change. But why is this such a challenge? To a large extent, the challenge is a consequence of the division, and often dispute, between positivism and constructivism and the inherent inability of either of these approaches to adequately capture and explain the social world on their own. 

				The main criticism of positivism is ontological flatness (Abbott 2001)—that is, equating reality with what is knowable about it through observable events. Many researchers (for example, Danermark et al. 2002; Sawyer 2005; Sayer 2000) also argue that empirical regularities are not sufficient for claims of causal explanation; rather they are pointers to further inquiry to find the generative mechanisms that underlie the regularities. Critiques of constructivism, on the other hand, argue that reality cannot be reduced to experiences and interpretations of reality. Furthermore, by relativising truth, constructivists deny the possibility 
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				they are never determined by structures alone. People can see, choose or be forced to choose alternative actions. In other words, the relationship between causal powers is not only relational, but also contingent (Archer 1995; Danermark et al. 2002; Sayer 2000). 

				Critical-realist research is theory driven as well as theory generating. Existing theories are used to link concrete phenomena and processes to theoretical and conceptual abstractions to generate new theories. Thus, conceptualisation and conceptual abstractions of phenomena and their emergent properties are critical steps in a critical-realist approach. Although the literature on concept analysis tends to be dominated by the semantic analysis of words (for example, Sartori 1984), researchers who regularly traverse the quantitative and qualitative—for example, Goertz (2006)—would argue that a semantic approach is never adequate by itself, as ‘a concept involves a theoretical and empirical analysis’ of the phenomenon referred to by the word. A good definition of the phenomenon to be studied is ‘relevant for hypotheses, explanations, and causal mechanisms’ (Goertz 2006: 4). In short, concepts should focus on what constitutes a phenomenon and which attributes play a key role in causal mechanisms and explanations. This step typically takes researchers to the next building block of inquiry: methodology.

				Methodology 

				Although the terms methodology and methods are often used as though they mean the same thing, they are different, have a different purpose and should be addressed separately. Methodology is about the underlying logic of research—‘our chart to navigate the social world’—while methods are ‘the tools of our trade’ (Castles 2012: 7). The main purpose of methodology is to outline the design and focus of one’s research. There are no hard rules on the range of methodologies that can be used by realist researchers, as long as the selected methodology reflects the rationale that critical realism brings to research. Below, I briefly discuss4 one example: grounded theory. Multi-sited fieldwork, discussed by Henne in the next chapter, is also compatible with a realist framework. 

				
					4	 For a detailed and critical assessment of a critical-realist rationale/grounded theory methodology package, refer to Clarke (2003) or Oliver (2012).
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				Despite robust claims that integration outcomes are influenced by not only individual characteristics, resources and strategies adopted by migrants, but also acculturation attitudes and public policies and programs of the receiving society, our understanding of these processes and facilitators is insufficient. An important step towards a better understanding of integration is to focus on the conceptualisation of these processes, their causal properties and the generative causal mechanisms through which they influence integration outcomes.

				The research adopted a general theory of goals and means put forward by Merton (1968) to demonstrate that current Australian resettlement policies are dominated by a strong emphasis on migrants adopting their new country’s cultural goals (such as economic participation and tests of citizenship), without a corresponding emphasis on ensuring that there are effective means for migrant groups to achieve these goals. Resettled migrants are expected, after a brief transition period, to use the standard modes of means—ones that have been designed for the mainstream population and delivered by mainstream institutions. The assumption is that existing mechanisms and protocols (such as impersonality, equity, uniformity and universalism, codes of conduct, the merit-based recruitment system) developed to ensure that institutions provide equal access to all members of Australian society will also ensure equal rights for resettled humanitarian and other migrant groups. Losoncz (2015) argued that these processes do not account for the disadvantage of migrant groups and fail to provide equitable paths to shared goals and ambitions. Instead, these mechanisms favour those already socialised to the functioning and operation of these institutions. Thus, mechanisms of fairness become a charade, blocking pathways to social and economic security among migrants. Some migrant groups responded by retreating from government and social institutions and from the broader Australian community. Such social distancing from institutions and communities can have long-term detrimental impacts on both the migrant and the broader society. It can lead to entrenched resentment and systemic problems, including anomie and deviance in structurally excluded and stigmatised communities (Merton 1968).

				For this research, critical realism provided an ideal approach for acknowledging the multilayered social reality of resettlement and for adequately framing an interdisciplinary understanding of resettlement concepts and processes. The use of grounded theory methodology within a critical-realist approach provided a robust research design to integrate 
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				about themselves (Taylor et al. 1973). But, critics of labelling theory maintained that any such statement needs to be refined by identifying alternative outcomes of labelling and specifying the conditions under which each is likely to occur (Grimes and Turk 1978). Braithwaite’s theory refined and clarified labelling theory. It also provided a deeper conception of shaming by partitioning stigmatising shaming from reintegrative shaming. By exploring and identifying the variety of qualities and structures involved in shaming, the RST demonstrates how shaming can be contingently damaging or beneficial. That is, while labelling offenders may make them view themselves as outcasts and adopt a deviant identity, there is an alternative outcome, as long as it is the act that is being labelled and not the person. Following the labelling of the wrongful act and holding offenders responsible for their behaviour, offenders are forgiven and accepted back into their family and community. Other important conditions facilitating reintegration include a communitarian society and a strong family system characterised by a sense of interdependency.

				The development of the theory started out with observational data of encounters between regulatory inspectors and firms in a nursing home context, followed by various quantitative methods to empirically test initial propositions. Methods included principal component analysis to measure the concept of reintegration and multiple regression analysis to estimate the impact of reintegrative shaming on compliance (Makkai and Braithwaite 1994). The development of the theory has seen a number of empirical tests and validations. To explore the dimensionality of reintegration and stigmatisation, Harris (2001) used explanatory factor analyses followed by confirmatory analysis in a restorative justice context, while the relationship between shaming and shame was tested using hierarchical regression analysis.

				The RST is one of the compelling examples of how the integration of existing theories to analyse social reality can generate a new and highly influential theory of social transformation. The RST is also an example of theoretical redescription of existing constructs (abduction) and identifying the prerequisites or conditions under which those new constructs occur (retroduction). 
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				Multi-sited fieldwork in regulatory studies

				Kathryn Henne

				1. Introduction

				Studying regulation, as the other chapters in this book attest, can be a complicated process. The previous chapter provides guidelines regarding the theoretical and methodological concerns that we as researchers should consider critically before conducting research on regulation. It emphasises the importance of studying objective concerns, such as regulatory enforcement and whether or not actors comply, alongside subjective ones, such as the meanings attributed to regulation as influenced by participants’ world views. This chapter acknowledges those important considerations, but focuses on the particular concern of accounting for the transnational dimensions of regulation. While both objective and subjective concerns inform regulation, so, too, do the globalised undercurrents shaping broader social change.

				This chapter discusses the use of multi-sited fieldwork methodology to document and analyse the many factors that emerge across structural, systemic and local levels. This approach requires field-intensive qualitative methods, which include, but are not limited to, participant observation, interviewing, fieldnote taking, archival and document analysis, audio and/or visual recording and sustained interactions with participants. Regulatory regimes are made up of processes that exceed 
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				For example, anthropologists have employed what is often referred to as ‘multi-sited ethnography’ to describe and analyse how people, objects, ideas, symbols and commodities circulate and become interconnected within transnational processes of globalisation (Marcus 1995). The drive for multi-sited ethnography is as much theoretical as methodological: it advances a notion of connectivity—one that assumes a ‘local’ site is linked to a broader set of globalised relations. In doing so, this approach requires the ethnographer to follow those relationships empirically. 

				While some anthropologists are dismissive of multi-sited ethnography (for example, Candea 2007), we would be remiss not to acknowledge some of its parallels with regulatory studies. Regulatory scholarship retains a critical focus on how different actors, ideas, objects and events inform governance structures, institutions and practices. The regulatory theories and concepts discussed in other parts of this book reflect the importance of understanding systems, webs and networks in making sense of regulatory and governance practices. As regulatory scholarship is not confined to anthropological conventions, the study of regulation has given way to a distinctly interdisciplinary tradition of multi-sited fieldwork. This chapter outlines core concerns underpinning multi-sited studies of regulation. It addresses complementary schools of thought, such as multi-sited ethnography, and how regulatory studies brings together seemingly varied approaches to fieldwork under an interdisciplinary umbrella. This chapter is organised by a series of questions that target substantive and methodological issues in regulatory studies. Together, the sections of this chapter provide an overview of the practices and challenges of multi-sited fieldwork. 

				2. What kinds of regulatory research problems and questions does qualitative fieldwork address?

				Field-intensive methods facilitate the gathering of in-depth data on the relationships between events, behaviours and context, because they require three research practices that other methods do not: the direct observation of social actions as they take place, the accounting of events that come before or after such actions and the consideration of how the resulting behaviours are understood by ‘participants and spectators, before, during and after its occurrence’ (Becker and Geer 1957: 28). The emphasis of field-
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				(NGO) certification organisations such as the Forest Stewardship Council, competitors, upstream and downstream corporate players in the supply chain of the problem actor and, most importantly, different media and civil society actors such as trade unions. Of course, civil society actors such as human rights groups can reflect responsively on how to deploy their own pyramid of networked escalation to enrol (Latour 1987) actors with more muscle than themselves in their regulatory projects (Braithwaite and Drahos 2000).

				Figure 7.2 Drahos-esque networked escalation

				Source: Author’s work.

				As combined use is made of pulling different kinds of levers wielded by different kinds of actors, the smart regulator attends to the many and various insights of Gunningham et al. (1998) into how some levers complement one another, while others are mutually incompatible, each defeating the purposes of the other. Smart regulation implies a diagnostically reflective regulator attending to the possible synergies and contradictions a pyramid of networked escalation can throw up.

				A fair criticism of responsive regulation in theory and practice is that its emphasis on escalation up the pyramid when less interventionist strategies fail neglects refinement of tactics for de-escalation and lateral movement to more creative forms of networked regulation at the same 
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				In the event, Qantas, at least for its first decade or two as a private enterprise, continued to have a very good safety record; indeed, after privatisation, it was the first airline in the world to introduce certain safety technologies such as new-generation radar. Still, the worry remains that in the history of capitalism, public enterprise has taken safety practice up through ceilings of excellence that corner-cutting private enterprises would never have secured. In the middle decades of the twentieth century, British coalmines became much safer than Australian or US coalmines (Braithwaite 1985: 76–7). Some analysts (Turton 1981; Braithwaite 2013) and even the US General Accounting Office (1981) diagnosed great leaps forward in coalmine safety as being caused by the nationalisation of the coal industry in Britain from 1946. A good number of rapacious mining magnates were replaced with professional managers who invested in safety self-regulation, empowered the National Union of Mine Workers and invested in R&D into how to make mines safer. Interviews at Charbonnages de France in France in 1981 also led me to suspect that they and other European nationalised coal industries also made strategic global contributions to making mines safer.

				In the West, the era of nationalised coal is long gone, as, hopefully, an era of leaving coal in the ground approaches. Yet under global privatisation of coal, the safety gains of nationalised coal were not lost. Continuing progress in improving the safety of mines was internalised as part of the social licence that privatised coal had to satisfy. Jody Freeman (2003) might say that privatised coal had been publicised by public law values, particularly about stakeholder voice in their own safety, during the socialist interregnum of coal production systems. Progress has continued apace in the safety of Western coal production, though it has been set back by authoritarian capitalist coal production from China to the Democratic Republic of Congo. In the West, strategic socialism was a kind of circuit-breaker on the road to a more civilised capitalism. This case study of regulatory capitalism might be a clue for more focus on the possibilities for temporary socialism as a path to a less destructive capitalism.

				Elsewhere, Braithwaite (2013) argued that Europe should have established a socialist ratings agency after the 2008 Global Financial Crisis to compete with Moody’s and Standard & Poor’s, and argued for states owning shares in banks they bail out, which they then sell when banks return to profitability. Today the imperative for strategic socialist shifts away from markets is as strong as it was during the strategic 
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				Smart regulation

				Neil Gunningham and Darren Sinclair

				1. Introduction

				Gunningham et al. (1998) first advocated the concept of ‘smart regulation’ in a book of that title in 1998. Subsequently, the concept has been refined in various publications by Gunningham and Sinclair (1999a, 1999b, 2002). The term refers to a form of regulatory pluralism that embraces flexible, imaginative and innovative forms of social control. In doing so, it harnesses governments as well as business and third parties. For example, it encompasses self-regulation and co-regulation, using commercial interests and non-governmental organisations (NGOs) (such as peak bodies) as regulatory surrogates, together with improving the effectiveness and efficiency of more conventional forms of direct government regulation. The underlying rationale is that, in the majority of circumstances, the use of multiple rather than single policy instruments, and a broader range of regulatory actors, will produce better regulation. As such, it envisages the implementation of complementary combinations of instruments and participants tailored to meet the imperatives of specific environmental issues.

				To put smart regulation in context, it is important to note that, traditionally, regulation was thought of as a bipartite process involving government (as the regulator) and business (as the regulated entity). However, a substantial body of empirical research reveals that there is a plurality of regulatory forms, with numerous actors influencing 
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				The smart regulation pyramid also conceives of the possibility of regulation using a number of different instruments implemented by the range of parties mentioned in the previous paragraph, with escalation to higher levels of coerciveness not only within a single instrument category, but also across several different instruments and across different faces of the pyramid. A graphic illustration of how this can indeed occur is provided by Joe Rees’s analysis of the highly sophisticated self-regulatory program of the Institute of Nuclear Power Operations (INPO). INPO, established in the wake of a near meltdown of a US nuclear power plant, is arguably among the most impressive and effective of such schemes worldwide (Rees 1994). However, INPO is incapable of working effectively in isolation. There are, inevitably, industry laggards—nuclear power plants that do not respond to education, persuasion, peer group pressure, gradual nagging from INPO, shaming or other measures at its disposal. INPO’s ultimate response, after five years of frustration, was to turn to the government regulator, the Nuclear Regulatory Commission (NRC). That is, the effective functioning of the lower levels of the pyramid may depend on invoking the peak, which, in this case, only government could do: closing a nuclear power plant. 

				The INPO case also shows the importance of coordination of the different levels and faces of the pyramid. The NRC did not just stumble across the issue or threaten action against the recalcitrant alone. Rather, there was considerable communication between INPO and the NRC. This facilitated a tiered response of education and information, escalating through peer group pressure and a series of increasingly threatening letters, ultimately leading to the threat of criminal penalties and incapacitation. Crucially, the peak enforcement response is one the government alone possesses, while INPO is in the best position to pursue lower-level enforcement responses. Thus, even in the case of one of the most successful schemes of self-regulation ever documented, it was the presence of a regulatory ‘gorilla in the closet’ that secured its ultimate success (as such, it may be more accurately termed co-regulation).

				This example is not intended to give the impression, however, that a coordinated escalation up one or more sides of an instrument pyramid is practicable in all cases. On the contrary, controlled escalation is only possible where the instruments in question lend themselves to a graduated, responsive and interactive enforcement strategy. The two measures that are most amenable to such a strategy (because they are readily reshaped) are ‘command and control’ and ‘self-regulation’. Thus, it is 
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				is inappropriate because the risks are too high. Second, a graduated response is only appropriate where the parties have a relationship involving continuing interactions—allowing for credible initiation of a low interventionist response and then escalation (in a ‘tit for tat’ fashion) if this proves insufficient. In contrast, where there is only one chance to influence the behaviour in question (for example, because small employers can only very rarely be inspected), a more interventionist first response may be justified, particularly if the risk involved is high.

				In summary, the preferred role for government under smart regulation is to create the necessary preconditions for second or third parties to assume a greater share of the regulatory burden rather than engaging in direct intervention. This will reduce the drain on scarce regulatory resources and provide greater ownership of regulatory issues by those directly concerned in industry and the wider community. In this way, government acts principally as a catalyst or facilitator. In particular, it can play a crucial role in enabling a coordinated and gradual escalation up an instrument pyramid, filling any gaps that may exist in that pyramid and facilitating links between its different layers. 

				3. Instrument combinations

				Smart regulation highlights the importance of utilising combinations of instruments and parties to compensate for the weakness of standalone environmental policies. It cannot be assumed, however, that all instrument combinations are complementary. Some instrument mixes may indeed be counterproductive. The outcome of others may be largely determined by the specific contexts in which they are applied. Unfortunately, the task of answering the question of which particular combinations are complementary, which are counterproductive and which are context-specific is complex. To explore the full implications of all instrument combinations would be both impractical and tedious. Instead, we provide a brief overview of some potential instrument interactions with selective examples to sensitise policymakers and others to the importance of selecting judicious policy combinations.1 Box 8.1 summarises the principal policy instruments from which 

				
					1	 A detailed exposition of instrument combinations is provided in Gunningham and Sinclair (1999b).
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					Information strategies

					The range of educational and information-based instruments is broad and, in many cases, these instruments may overlap. For present purposes, information strategies may be taken to include: education and training; environmental reporting; community right-to-know; freedom of information; proactive public disclosure; pollution inventories; and product certification.

				

				Certain combinations of the above instruments are inherently complementary. That is, their effectiveness and efficiency are enhanced by using them in combination, irrespective of the circumstances of the environmental issue being addressed. As such, policymakers can be confident in choosing these combinations over others. An illustrative example can be drawn from the combination of voluntarism (in which individual firms without industry-wide coordination voluntarily seek to improve environmental performance) and command-and-control regulation.

				Voluntarism (when genuine rather than tokenistic) will complement most forms of command-and-control regulation, particularly where levels of environmental performance ‘beyond compliance’ are desired. In the case of performance standards, a minimum performance benchmark is established, with voluntary-based measures encouraging firms to achieve additional improvements. The 33/50 program of the US Environmental Protection Agency (EPA) is an example of this approach (Aora and Cason 1995). Under the 33/50 program, firms were encouraged to reduce the levels of their toxic chemical releases, often at substantial cost, on a purely voluntary basis. Existing command-and-control regulations that applied to toxic chemical releases remained in force, with the 33/50 program delivering additional benefits in terms of reducing unregulated emissions. 

				The combination of the two instruments means that participating firms are encouraged to go beyond a minimum standard, while non-participating firms must still comply with this performance baseline. If voluntarism were introduced alone, there would be no guarantee that non-participating firms would contain their levels of toxic chemical releases, thus freeriding on those committed to higher levels of reduction. The combination of voluntarism and performance-based command and control in this instance has produced environmental improvements additional to those that could have been achieved in isolation. In contrast with beyond compliance activities, if voluntarism and performance-based standards were targeting the same level of behaviour then, at best, they would be a duplicative combination and, at worst, counterproductive.
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				there will be a suboptimal regulatory outcome. Economic instruments are designed to exploit differences in the marginal cost of abatement between firms. It makes economic sense for those firms that can reduce their levels of pollution most cheaply to carry a greater share of the collective abatement burden, and for those for whom it is most expensive to carry a lesser share of the same burden. The result is that the net cost of reducing the overall level of pollution (or resource consumption) will be lessened. Alternatively, for a given level of expenditure, a greater level of pollution reduction will be achieved. By simultaneously applying a prescriptive command-and-control instrument (be it a performance or a technology standard), free market choices would be artificially restricted, thus undermining the basic rationale of the economic instrument. An example of this might be mandating specific energy efficiency technologies for firms in tandem with a carbon tax.

				One way of avoiding potentially incompatible instrument combinations is to sequence their introduction. That is, certain instruments may be held in reserve, to be applied only if and when other instruments demonstrably fail to meet predetermined performance benchmarks. One type of sequencing is when an entirely new instrument category is introduced where previous categories have failed. Another version is when only the enforcement component of a pre-existing instrument is invoked to supplement the shortcomings of another. Logically, such sequencing would follow a progression of increasing levels of intervention. As such, considerable utility can be derived from otherwise dysfunctional instrument combinations and, in the process, the dependability of an overall policy mix can be improved. 

				So far, we have confined our discussion to bipartite mixes. There is, of course, no reason why mixes should not be multipartite, and they commonly are. The benefit of our examination of bipartite mixes has been to identify complementary and counterproductive mixes, with the result that we know, in the case of multipartite mixes, which combinations to avoid and the complementary combinations on which we might build. The possible permutations of multipartite mixes are very large indeed, and it is not practicable to consider them here.

				4. Smart regulation in practice

				A substantial number of policy approaches are consistent with the precepts of smart regulation. In Canada, smart regulation became the principle focus of federal government–driven regulatory reform in 
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				to accompany state inspectors and to report safety violations. These were, however, but one manifestation of third-party involvement in the regulatory process. A key message of Responsive Regulation is the potential role of third parties more generally, and specifically the role of public interest groups. To the extent that self-regulation and markets function in a positive manner, state intrusion is unnecessary. It is nevertheless clear to Ayres and Braithwaite that the state remains at the centre of the regulatory space. They thus set the stage for those who would explore the wider variety of participants in the regulatory space, and the ways in which they interact with each other.

				The location and role of the state in this pluralistic regulatory space can vary. At one extreme, the state can be an active director. Private actors may be commanded by law to assist in the regulatory process. In most Western nations, banks have been transformed into agents of the state and have become instruments of policy to combat tax evasion and money laundering generally. To this end, banks are required by law to routinely report transactions over a certain threshold and those transactions that are of a suspicious nature, irrespective of their amount, to a governmental authority. 

				In addition to mandating certain conduct on the part of the regulated entity, the state may require that it engage with a number of external institutions that are in a position to exercise a degree of vigilance and control over its behaviour. These might include, for example, requiring the company to obtain certification by an independent auditor or requiring that the company be insured. 

				Less coercively, the state can proffer rewards and manipulate incentives to induce compliance by a regulated entity. Incentives may be conferred on a specified target of regulation or on third parties for assistance in achieving compliance on the part of the regulatory target (Grabosky 1995a). 

				States may also delegate regulatory authority to private parties. In many common law jurisdictions, the investigation and prosecution of alleged cruelty to animals are conducted not by government employees, but by societies for the prevention of cruelty to animals. Licences to practise medicine or to deal in securities may be conferred and revoked by professional associations. Regulatory activity, from motor vehicle inspection to tax collection, may also be contracted out to private institutions.
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				The contours of this story have, at different times and places, taken different shapes (Braithwaite 1999), from Weber’s (1946) ‘human community’, which claims a monopoly of the legitimate use of physical force within a given territory, to the minimalist nightwatchmen state (Nozick 1974) and the more active welfare state associated with Keynesian thinking (Keynes 1933). Despite their differences, these stories all embrace a unified vision of governance that was nicely captured within the terms of the Peace of Westphalia of 1648, in which the parties to this treaty conceived of sovereign states as enjoying exclusive authority within their geographic regions (Krasna 2001; Shearing and Johnston 2010). 

				Although modern versions of this vision have long dominated governance thinking, this persuasive image has never constituted a satisfactory empirical account of the realities of governance. Scott (2009) draws attention to this in his historical study of the 2,000-year history of the hill-people of Zomia in South-East Asia, who have deliberately and consistently strategically organised themselves to keep the state at arm’s length. This more polycentric view of governance has been confirmed by a host of other studies within political science and criminology (see, for example, Rhodes 2007; Brodeur 2010; Dupont 2004). Criminology and related discussions of ‘crime control’ have long noted the presence of both public and private ‘auspices’ and ‘providers’ (Bayley and Shearing 2001) as well as the role of non-human ‘actants’ (Latour 2013)—for example, Shearing and Stenning’s (1984) analysis of the governance of security within Disneyworld and Lessig’s (1999) analysis of the regulation of cyberspace. 

				A variety of decentred theories of governance has been developed to capture this reality of governance beyond the state (see, for example, Castells 2000; Black 2002; Rhodes 2007; Ostrom 2010; Bisschop and Verhage 2012). These theories do recognise explorations of state-focused forms of ‘command and control’ governance that often involve coercion exercised through hierarchy. However, they have also told an alternative story of governance as having multiple sources and many forms that appreciate, to use Foucaultian language, that: ‘Power is everywhere; not because it embraces everything, but because it comes from everywhere’ (Foucault 1984: 93). 

				While some of these stories of decentred or polycentric governance (Ostrom 2010) have focused on ‘flows’ and ‘networks’ (Castells 2000), others have focused attention on nodes as sites of governance and have recognised the possibility of Robinson Crusoe nodes that can and do 
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				(2014) work on the governance of security within waterfronts and his chapter in this volume (see Chapter 26) that analyses patterns of connections within security networks. 

				While much of the research exploring nodal ordering has taken place within criminology—work that uses a polycentric nodal framing both explicitly and implicitly3—increasingly, the nodal governance idea is being developed and explored by scholars within other areas.4 

				Nodal governance thinking has to date been centred primarily on the twin concepts of nodes and networks. Both concepts are grounded in a constitutive understanding (Shearing 1993) that sees governance as layered. In this understanding, worlds that present themselves as given are understood as being constituted through subterranean governing processes that have shaped events to produce these worlds. 

				Coordination between nodes is made possible via networks. When this happens, governance becomes ‘the property of networks rather than … the product of any single centre of action’ (Johnston and Shearing 2003: 148); under these conditions, governance is said to be ‘coproduced’ and collaborative (Holley et al. 2012). Crawford (2006: 466) writes of networks linking nodes into ‘horizontal partnerships’ with a presupposed ‘element of coordination’. In reflecting on such arrangements, Johnston and Shearing (2003) insist that, within networks, there is no necessity for a single locus of control. Nor, they argue, do nodes within networks necessarily work together to promote shared outcomes. Furthermore, who does what within these networks can, and does, change across space and over time. Certainly, some nodes can be fixed and wield power by regulating other nodes (Burris et al. 2005). In such cases, networks will often need to enrol these nodes to ‘capture’ their power or their access to other nodal networks (Drahos 2004). Even so, networks are very often fluid and rarely fixed. In the words of Wood and Dupont (2006: 4), networks and the nodal assemblages constitute ‘temporary hubs of practices’ involving iterative processes carried out by a range of actors who occupy different positions of influence. Networks may exist within and across sectors such as environment, policing, health or other regulatory issues (Wright and Head 2009).

				
					3	 See, for example, Ericson and Doyle’s (2004) groundbreaking work on insurance and Pat O’Malley’s (2010) work on risk.

					4	 See, for example, Burris (2004) and his research on public health and Peter Drahos and John Braithwaite’s (2002) work on developments within intellectual property issues.
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				shown, thinking in a nodal manner can in fact strengthen weak developing states’ patent offices, which can compete with multinationals only when they enrol outside actors to help with the examination of patents, and thus increase their legitimacy.

				Other scholars have used their critiques to shift terminologies—for example, Brodeur (2010), with his notion of ‘the policing web’, Abrahamsen and William’s (2011) use of the idea of ‘security assemblages’ and Baker’s (2007) notion of ‘multi-choice policing’. Others have sought to expand on the range of nodes that nodal governance recognises (for example, Brewer 2014, in his study of waterfronts). Yet other scholars have sought to recognise other theoretical possibilities—for example, Drahos (2004), with his notion of ‘superstructural nodes’. Still others have sought to extend the normative repertoire of nodal governance thinking. Marks and Wood (2010), for example, use the ‘minimalist and minimal police perspective’ in seeking to extend previous explanatory and normative accounts of nodal governance. 

				While policing and the policing arena have been the principal empirical terrain of nodal governance thinking, this terrain is now broadening. In the environmental area, for instance, there has been growing use of the nodal governance framework (Holley et al. 2012). Similarly, Baumgartner and Pahl-Wostl (2013) have used a nodal governance theoretical framework to study global water governance, while Burris and his collaborators have used a nodal governance framework within public health (see, for example, Burris 2004; Burris et al. 2007). Within a security umbrella, nodal governance thinking has been applied to harbours and port security (van Sluis et al. 2012; Brewer 2014), the security of taxi drivers (Paes-Machado and Nascimento 2014) and child protection (Harris and Wood 2008). Another area of expansion of nodal thinking has been in relation to the governance of cyberspace (Wall 2007; Huey et al. 2013; Nhan 2010). 

				In conclusion, the nodal governance perspective has done much to encourage an emerging body of empirical research, across a range of different social contexts, which has explored the shifting shape of policing and security governance, as well as an increasingly wide variety of public problems, including the environment, health and intellectual property. While nodal governance may ‘lack’ a normative model, it provides a valuable means for describing the dynamics and structures of regulatory networks including non-state actors. Its fundamental benefit, 
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				Natural, medical, engineering and their allied sciences are often used to determine the probability and impact of this kind of harmful occurrence being realised. Superficially, it would appear that actuarial risk is the one most commonly associated with regulation, exemplified by regimes concerned with infection control, public health, occupational health and safety and environmental protection. Yet, we know that scientific concern can often fail to produce the necessary social and political motivation for regulation to emerge. A prominent example here is that of climate change. Despite the scientific consensus on the catastrophic consequences of our impact on the climate for both humans and the environment, effective regulation remains elusive, as social, political and economic concerns shape what regulation is forthcoming and why. Two other ideal types capture these social, political and economic concerns and reframe them within the language of risk. These two allow us to better interrogate the political discourse around risk and regulation.

				The second ideal type, ‘sociocultural risk’, comprises threats to the human collective. Sociocultural risks are those that threaten to harm collective wellbeing, comprising the social interactions that are part of everyday life—interactions that generate tangible needs, such as food, and the less tangible, such as a sense of security and belonging. This risk captures the reality that humans are social beings, and our concern with the health of the collective is a logical consequence of this (Douglas 1966). Social order, and hence events that heighten sociocultural risk, is also likely to be context specific. The introduction of a new technology (such as digital technology) may raise sociocultural risks, particularly when this technology mediates relationships (such as dating sites). New technologies, processes and relationships may be perceived as threats more in one context than in another and are certainly subject to changing perceptions over time. The point, however, is not that a particular social order is moral and desirable, or immoral and undesirable; rather, it is that, as social beings, we need some form of social order for our survival. For this reason, human beings are uniquely attuned to group wellbeing and their place within the group. Hence, those who voice their concerns and draw attention to what they perceive as being harmful to the social group not only raise issues of social concern but are also making a statement of belonging to that group. It is important to recognise that this reality of our interdependence does not preclude either significant conflicts in values within a society (expressed in different views about 
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				through risk while acknowledging that some level of uncertainty is desirable. It allows governments and authorities to act in the face of what may be essentially (and properly) unknowable. Risk technologies such as risk assessment, risk management and the like resonate with our understanding of ourselves as rational and risks in the world as calculable. Here, the connection with regulation is that it provides visible evidence that a risk has been tamed even as uncertainty remains.

				This discussion of the relationship between risk assessment and uncertainty highlights the way a risk assessment ostensibly based on one form of risk—most often actuarial risk—may be driven by sociocultural or political risk concerns. Discounting an assessment as ‘irrational’ does not help us understand the complex nature of this dynamic. To be sure, there are some bureaucratic techniques that try to tease apart the actuarial from the social and the political to make good regulatory decisions. Their success or otherwise is often subject to intense debate. Cost–benefit analysis is one such example. Proponents argue that political priorities are essential and legitimate, but should be informed by a cost–benefit analysis or equivalent approach to encourage reflection (Sunstein 2005). However, attempts to capture social priorities are brought into the process. In the first instance, a cost–benefit analysis rests on a scientific or technical assessment of a particular actuarial risk in terms of its potential impact and the likelihood of its occurrence. The risk assessment here is based on an actuarial frame. The next step involves estimating monetary costs associated with reducing this risk followed by a formal or less formal process of understanding whether the societal benefits of the regulatory regime outweigh its costs. This involves a social calculus. In some cases, a monetary value is included that comprises a given society’s willingness to pay for its reduction, and to what level. This may be calculated according to some value placed on a statistical human life. Value of a statistical life (VSL) calculations are subject to intense debate regarding their validity and their appropriateness (Fourcade 2009; Robinson 2009; Viscusi 2009a, 2009b). The substance of this debate often rests precisely on the degree to which sociocultural and political risk concerns are, or are not, made transparent through this process. 

				Even outside a formal cost–benefit analysis process, the way political or sociocultural risk concerns shape assessments of a given actuarial risk is often in evidence. A common example used here are those risk assessments made of the likelihood and impact of a terrorist attack within the context of Australia, the United States and the United 
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				uncertainty to flourish. But this imperative is met by a competing demand for governments to tend to their legitimacy—a demand more easily met by putting in place new or reformed regulation to manage disparate threats. Regulation as a solution to a political problem explains in part why regulation varies from place to place despite the similarity of the actuarial risk. The significant problem, however, is that meeting various demands for reassurance and juggling this with economic demands may not, in fact, mean that significant actuarial risks are responded to. 

				Further reading

				Hutter, BM (ed.) 2010. Anticipating Risks and Organizing Risk Regulation. Cambridge: Cambridge University Press.

				Lupton, D 2013. Risk. 2nd edn. London: Routledge.
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				transparency and ‘markets’. These different architectural modalities originally emerged as contingent responses to various legitimacy crises that have periodically beset Anglo-American governance. In other words, as implemented in the Anglo-American legal system, public accountability is more a spontaneous aggregation of experiences than a structural extrapolation of foundational principles.

				Elections have been a key component of Anglo-American conceptions of public accountability ever since the founding of the American constitution. In the United States, electoral recall originally represented the principal sanction by which the citizenry was to hold politicians accountable for errant political frolics (Keyssar 2000; see also Madison 1961).

				But even in the Anglo-American world, intellectual and political support for electoral democracy has always been decidedly mixed. In the United States at the end of the nineteenth century, the ability of machine-style, patronage-based politics to thrive in democratic competition, at the seeming expense of the public good, caused many to become sceptical of the electorate’s capacity to hold politics to true public account. Reformers sought, instead, to hold political behaviour to such account via the construction of rationalised, professionalised bureaucratic frameworks. To these reformers, devices such as meritocratic recruitment, tenure and promotion; professionalisation; and scientific administration offered a more satisfying vision of public accountability. It was a vision of public accountability that worked by subjecting political behaviour to the oversight of an organisational environment specifically designed to recognise and pursue the public good as opposed to that relying primarily on corruptible electoral impulses (Lee 2011). 

				But, about the same time as Americans were turning to bureaucracy as a cure for perceived accountability problems of electoral democracy, constitutional scholars in England began turning to the judiciary as a cure for the perceived accountability problems of both democracy and bureaucracy. In the 1880s, the influential English constitutional law scholar Albert Venn Dicey became concerned—some might even say obsessed (see, for example, Schneiderman 1977)—with both the expanded administrative capacities of the British state and the expansion of the franchise. Dicey (1982) advanced an idea—what he famously called ‘rule of law’—that the only way to secure constitutional constraints in the face of these twin expansions was to preserve and strengthen the political-legal oversight of bureaucratically and democratically insulated courts.
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				the hunt for a single, grand unified theory of public accountability is likely to be futile. The simple fact that we all individually have experience of a diversity of kinds of encounters with public accountability—each encounter governed by a distinct logic—suggests that at some fundamental level, these differences are not completely reducible to a single common experiential referent. 

				But, paradoxically, the inherently fragmented, accretional nature of our vision of public accountability could actually be a source of strength, rather than a weakness. While a unified theory of public accountability might provide some degree of Kantian psychic comfort, it would not and could not reflect the full diversity of our actual experience. No matter how it was structured, a unified theory would invariably delegitimise some experiences that contribute to our thriving. We need to embrace our multiplicity of epistemically conflicting approaches to public accountability if we are to make sense of that phenomenon.

				6. Consilience

				Although distinct, our differing realms of experience and knowledge are not insular. In fact, they are highly interdependent. New experiences and understandings in one realm can often be translated into new and useful understandings in another—a process Edward O. Wilson (1998) famously termed ‘consilience’. Consilience refers to the generation of new, robust understandings of the human condition that occurs when different experiences and epistemologies come in contact with and learn from one another (on regulatory pluralism and local epistemologies, see Forsyth, Chapter 14, this volume). The fragmented and accretional nature of our vision of public accountability can work to help catalyse this kind of dynamic: by simultaneously legitimating a wide diversity of not entirely harmonious experiences, such fragmentation ultimately facilitates an especially inclusive discourse about the experience of public accountability. Our task, in this regard, should not be one of finding ways to dissolve this epistemic diversity, but one of finding ways to harness it—to use it to catalyse these new, more robust understandings of the human condition (cf. Looney 2004).
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				Take bureaucratic accountability as an example. We saw, initially, that underlying the accountability crisis is a widespread dissatisfaction with a possible overreliance by modern governments on bureaucratic accountability. This dissatisfaction would seem to stem primarily from our experiences as subjects of state power, since it is as subjects of state power that we feel the coercive oppression of bureaucracy most directly and keenly (Rubin 2006). A more architectural perspective, however, suggests that the dichotomy between bureaucracy and other forms of accountability need not be as hard and fast as is commonly portrayed—that the state-subject’s perception of bureaucracy can be dissolved somewhat by a more microanalytical approach to organisational design (see, for example, Braithwaite 2006a).

				A citizen-participant’s perspective, on the other hand, suggested that there were critical aspects of bureaucratic accountability that are likely to escape detection by design-based perspectives—aspects that lie in the irreducible complexities of social interaction (see Scott 2006). Some effective responses to the state-subject’s dissatisfaction can therefore be found in collective learning from these experiences (see, for example, Courville 2006). But, to be useful, this new learning often has to be folded back into existing understandings and expectations. Therefore, our collective capacity to learn—or to learn effectively—is itself vitally informed by existing broad conceptual mappings that are captured primarily in what we have called the subject-oriented perspective (see, for example, Dorf 2006; cf. Dowdle 2006). 

				In other words, no single perspective captures the full dimension of public accountability. Effective understanding of, and responses to, the ‘crisis’ in public accountability must be epistemically collaborative. As noted above, our crisis in accountability is in some sense perpetual. Our disagreements about accountability are therefore also in some sense perpetual. Perhaps paradoxically, our best hope for the future may lie precisely in the fact that this perpetual disagreement provides an endless supply of raw material with which we can continually triangulate new and more robust understandings of the nature of public accountability.
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				Figure 13.1 The Nielsen–Parker holistic compliance model

				Source: Nielsen and Parker (2012).

				4. Purpose and use of the 14 questions in practice

				The purpose of the framework is to guide the collection of information about potential reasons why people do or do not comply with particular obligations. It can be used prospectively to help design effective legislation, to predict where there might be compliance issues in the future if new obligations are introduced and how policy purposes can most effectively be put into regulatory design to promote compliance. It can also be used during the implementation phase to help design and target effective regulatory education, compliance monitoring and enforcement strategies. At this stage, it can be a useful way of developing a risk assessment of target populations to help determine which regulatory strategies (education, monitoring, enforcement) should be used with which subgroups. Finally, it can be used in the post-implementation monitoring and evaluation phases to examine the impact of existing regulatory strategies. This might prompt ideas for changes in compliance and enforcement strategies, reforms to the regulation itself and strategic alliances with other parties to assist in improving compliance.

				It is important to use all 14 factors to guide information gathering. The reasons people behave the way they do in society, including in relation to their regulatory obligations, are often complex and it is important to avoid overly simplistic explanations. The 14 questions are intended to be comprehensive and holistic enough to pick up all salient and significant issues. 
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				Table 13.1 The 14 compliance questions

				
					Spontaneous compliance factors

				

				
					Enforced compliance factors

				

				
					Economic, social and normative motives

				

				
					8. Respect for the regulator

					Does the target group respect the regulator and how it goes about its tasks? Do they have a relationship with the regulator? Do they respect the judgement of those responsible for law enforcement? 

				

				
					1. Social and economic costs and benefits

					Does the target group believe that it costs too much time, money and effort to comply? Does the target group believe that there are tangible advantages to be gained from breaking the rules? Does the target group see any advantage to them in complying with the rules? 

					2. Degree of acceptance of this regulation

					Does the target group agree with the policy objectives and the principles that underpin the rules surrounding their licensed activity? Do they agree with how the policy and principles have been put into practice—for example, do they think particular obligations are unacceptable?

					3. Respect for the law in general

					Does the target group generally believe in abiding by the law; do they believe that complying with the law is a good thing to do regardless of whether they agree with a specific obligation? 

					4. Existence of non-official influence over the targeted group’s compliance 

					Do industry groups and other regulatees, customers, investors, trading partners, local communities, industry groups, non-governmental organisations or other stakeholders facilitate compliance?

				

				
					Deterrence factors

				

				
					9. Risk that any violations of the rules will be reported to the authorities 

					Is there a high risk of violations being reported to the authorities, either by members of the target group’s community or by the public? Is the target group deterred from noncompliance because they fear they will be complained about or reported if they do not comply? 

					10. Risk of inspection

					Is there a low risk of particular businesses being inspected by the regulator, either by a physical inspection or by a records inspection? Do members of the target group perceive themselves as likely to be subject to inspection?

					11. Risk of detection

					Is there a high risk of any violations of the rules being detected if there is an inspection or some other monitoring (such as an audit)? What is the impact of factors such as an inspection only selectively examining records, particular violations being difficult for inspectors to detect or the ease of falsification of records? How does the target group perceive the risk of detection?

					12. Selectivity of inspection and detection by the regulator 

					Is the regulator selective in identifying and prioritising targets for inspection? Do some members of the target group perceive themselves as falling outside the priority targets for inspection? Are they aware of how the regulator ‘screens’ for breaches when inspecting or investigating? 

					13. Risk of sanction 

					Is there a major risk of a violation, once detected, being sanctioned? Does the regulator have a practice or policy of dismissing charges or not enforcing charges? Does the target group believe that the risk of being sanctioned is low even if they are caught and the breach can be proved? 

					14. Severity of sanction 

					Does the target group believe that the sanction they will face for a particular violation is severe, that it will be imposed quickly and will have other tangible disadvantages for the person concerned? For example: does the person suffer a loss of reputation from being sanctioned that has a negative impact on their business activities?

				

				
					Characteristics and capacities of members of the target population 

				

				
					5. Business model

					Is compliance relevant to the target group’s business model or is it an ‘afterthought’, or even irrelevant?

					6. Knowledge of the rules

					Is the target group aware of their obligations? Do they know the rules that govern the particular activity? Are the rules comprehensible or are they too complex to understand? 

					7. Capacity to comply 

					Does the target group have the capacity to comply with the rules? Or do they lack the money, time, education or expertise to become aware of their obligations, decide to comply and implement compliance? Do they have good enough management systems to implement compliance? 

				

				Source: Authors’ work.

			

		

	
		
			
				223

			

		

		
			
				Compliance

			

		

		
			
				How does compliance fit with a person’s social motives—that is, their commitment to earning the approval and respect of others? For example, to what extent is a regulated individual or business committed to earning the approval and respect of significant people with whom an actor interacts including other businesses, trading partners, employees, customers, local communities, the wider public, family and friends? To what extent do these other people value compliance or noncompliance?

				This dimension will interact with the existence of social control over the target group (Dimension 7) since other parties are generally the ones who will control economic and social resources that motivate the target group. So, the extent to which the regulated individual or business perceives there to be costs and benefits to compliance and noncompliance depends on whether or not various other parties see compliance as relevant. For example, will some businesses or customers refuse to deal with another business that does not comply? Will peers stigmatise an individual who does not comply? 

				2. Degree of acceptance of this regulation

				Does the target group agree with the policy objectives and the principles that underpin the rules surrounding their licensed activity? Do they agree with how the policy and principles have been put into practice—for example, do they think particular obligations are unacceptable? 

				This relates to people’s normative motives—that is, their commitment to obeying the law because doing so helps them realise their normative understanding of what it is to ‘do the right thing’. This dimension is concerned with the extent to which the individual or business accepts the specific policy goal of the specific regulatory regime and obligation under consideration. That is, they can see that it is aimed at effectively addressing an issue that they agree would be a problem if it were not regulated.

				There may be some interaction with knowledge of the rules (Dimension 5) since people who understand the rules might also have a better understanding of why the rules exist and therefore why they should support them. There might also be an interaction with social motives (Dimension 2) and social control to comply (Dimension 7) since, over time, people often come to accept and internalise the values of their peers and trading partners. 
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				3. Respect for the law in general

				Does the target group generally believe in abiding by the law; do they believe that complying with the law is a good thing to do regardless of whether they agree with a specific obligation? 

				This is another dimension of normative motives. Here the concern is whether the individual or firm is committed to obeying the law and respecting authority in general, regardless of whether they agree with the specific regulatory regime and obligation under consideration. Some people will want to obey the law and comply with official authorities regardless of whether they agree with the specific law because they have a high degree of trust in the legitimacy of the government and the law (see Tyler 2006; Murphy, Chapter 3, this volume). 

				4. Existence of non-official influence over the target group’s compliance 

				Do industry groups and other regulatees, customers, investors, trading partners, local communities, industry groups, non-governmental organisations (NGOs) or other stakeholders facilitate compliance? 

				The Nielsen–Parker holistic compliance model shows that economic, social and normative motives to comply or not comply are ‘activated’ through the behaviour and attitudes of the many individuals, firms and organisations that surround each business or individual. Official regulators also activate these motives, as indicated by the ‘enforced’ compliance dimensions below.

				Identifying and understanding the various parties that can exercise non-official influence over compliance require a detailed and sensitive inquiry into that individual’s or firm’s everyday social and business world (see Harris, Chapter 4, this volume). It involves asking about key parties who might influence them and key events where that influence could be or is regularly exercised. It might also involve asking about perceptions of the general social, economic and political environment and what the relevant individuals and firms perceive this to require of them in terms of compliance and noncompliance. 

				Dimensions 5–7: Characteristics and capacities of members of the target population

				5. Business model

				Is compliance relevant to the target group’s business model or is it an ‘afterthought’, or even irrelevant? 
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				reform processes (Faundez 2011: 18–19). In this use of legal pluralism, non-state justice systems are viewed as another regulatory tool to be galvanised and coopted into particular regulatory agendas. There are two advantages to such an approach. First, it provides a number of different options when considering what type of regulation may work best in a particular context, meaning that responses can be more creative—and possibly more widely implemented, responsive and legitimate for the relevant community. Second, it raises awareness of the fact that focusing a regulatory strategy through just one legal system involves a high risk that it may be undermined by the other ordering systems. For example, creating mandatory jail sentences for rape in state courts may mean that chiefs or local leaders ensure that such cases stay outside the state criminal justice system. 

				There has been a degree of criticism of the new instrumentalist use of legal pluralism. One commentator criticises what he calls ‘executive shortcuts’ to liberal developmentalism, arguing that working with non-state actors allows donors to circumvent the state in countries where governments are reluctant to change, and thus undermines state-building (Porter 2012). Another common criticism is that it has led to donors working with non-state justice systems to try to reshape and transform them to fit in with global norms and standards, which negates the ostensible purpose of engaging with them in the first place—namely, that they respond to local and community understandings of and demands for justice. It has also been observed that any intervention by a donor will have an impact on the power balance existing between the state and the non-state justice system, and thus can prove deeply destabilising. Finally, there are frequent claims that non-state justice systems are reified and essentialised by both external and internal agents, that their patriarchal nature is overlooked and that empowering them undermines state guarantees of human rights.3

				As in most theories and trends, there are lessons to be learnt from both the proponents and the critics of the instrumentalist use of legal pluralism. The challenge for users of the theory is to be mindful of the pitfalls that too narrow a conception of legal pluralism can lead to, such as romanticisation of non-state systems and unawareness of the different levels of politics at play in all levels of regulatory ordering. 

				
					3	 Many of these criticisms and more are set out in the edited collection by Tamanaha et al. (2012).
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				to play an important role today, even in the capital island of Rarotonga, where modern medical care is relatively accessible. In every community throughout the country there are expert healers (ta’unga) with specialised knowledge in regard to certain ‘recipes’ for traditional medicines based on plants and particular methods of preparation. In general, the knowledge and rights to be a ta’unga are passed down through families, with new apprentices chosen after careful observation of their character and interest. Knowledge is transmitted in a series of stages, with the different layers of specialisation and secrecy kept until the apprentice has proved him/herself worthy. The ta’unga’s powers do not come just from the knowledge of the medicinal ‘recipes’; they are also related to their spiritual power. This, in turn, is associated with the notion that they have been ‘chosen’ as a worthwhile recipient of the knowledge or have inherited certain skills through their bloodline.

				Far from being static, Māori medicinal knowledge is continually evolving and responding to new influences. New recipes are regularly being developed, often as a result of detailed dreams, and new ingredients incorporated; I was told of one recipe that included carrot and potato juice and also aloe vera—all introduced ingredients.6 The diverse influences of different types of Christianity also have an important effect on the spiritual dimension of the healing practices, and even on knowledge transmission—in some instances, church ministers are required to give a blessing to the end of the knowledge transfer when an apprentice becomes a ta’unga. 

				The practice of Māori medicine is currently regulated by a combination of customary norms, beliefs and established practices, such as secrecy. The fundamental guiding principle is that ta’unga cannot be paid for their services; rather, they are motivated ‘from their hearts’ with a desire to cure the sick. As such, any request for payment is said to undermine the potency of the medicine and make it fail, although healers can be gifted with food or other goods. In return for their services, ta’unga also gain prestige and respect—both extremely highly valued commodities in Polynesian societies. Similar beliefs regulate the transfer of knowledge over the medicinal recipes: those without the rights to make the recipes are thought to be unable to make the medicine actually work, even though they may know as a matter of practice how to make the 

				
					6	 Vougioukalou (2009: 109) describes how on the island of Atiu it is common for people to experiment with the properties of newly introduced plants.
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				5. What regulatory insights does the case study offer us? 

				The case study demonstrates the crucial need to take non-state orders into account when developing new regulatory frameworks over areas currently regulated by non-state orders, such as traditional knowledge. For instance, as we saw above, the non-state regulatory system that governs Māori medicine in Cook Islands is a complex system of beliefs, norms and practices that is largely self-regulating. Neither customary institutions nor the state have traditionally been called on to make determinations of ownership of medicinal recipes or to regulate the proscription about receiving payment, making it ideally suited to a small population with limited human and financial resources. This regulatory framework has in fact operated astonishingly well in promoting the valuing and mana of ta’unga, protecting people’s claims over their traditional recipes and facilitating the continual transmission of Māori medicinal knowledge, especially given the changes and challenges occasioned by depopulation. It has even been used to deal with the emergence of new commercial enterprises, such as those by CIMTech, by creating a strong normative expectation of benefit-sharing and yet being flexible enough to allow the details of how that occurs to evolve organically. 

				Second, when non-state regulatory orders are supplanted by state regulatory orders—as is potentially the case with regard to Māori medicine as a result of the Traditional Knowledge Act—it is important to be aware of the different values and assumptions that are also introduced. In this regard, the distinction between accounts of how systems are imagined/supposed to operate and how they actually work in practice is critical. From an idealised and relatively generalised position, the introduction of a register, the requirement to receive written authorisation for the use of traditional knowledge and the support of state courts and the force of law can be seen as merely a useful complement to the existing system of ordering. This is because in such an account there are clear owners of certain discrete parcels of knowledge and the transmission processes are straightforward. However, once we burrow into the rich ethnographic detail of transmission of Māori medicinal knowledge, it becomes clear that making determinations of rights-holders is likely to be extremely fraught. Moreover, transforming a dynamic, oral, community-based regulatory system into a fixed written system is likely to make it less responsive and adaptable. This is particularly problematic because this system is concerned with the regulation of 
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				many other products should not have succeeded in the United States, let alone globalised to other countries. A raft of social science theory ranging from class power to the logic of collective action would have predicted Nader’s failure rather than what transpired: his astonishing success and the modelling of his crusader approach by activists in other countries. 

				Modelling is at its most influential in moments of disaster and crisis. It is when, for example, there has been an accident at a nuclear power plant that models for the regulation of nuclear power are likely to have an attentive political audience or when, after a global financial crisis, states are facing fiscal hard times that they are likely to pay much more attention to models for combatting the global tax evasion strategies of multinationals. Crises on this scale trigger media frenzies and mass demand for a response. Those individuals and organisations that have a regulatory solution to the problem are presented with a global modelling opportunity. The successful diffusion of modelling depends on the involvement of a range of actors: model missionaries who preach its virtues, model mercenaries who see how they might profit from its adoption, model mongers who float models as part of political agendas, model misers who adopt rather than invest in models of their own and model modernisers who support the model because they seek to come under its halo of progressiveness (Braithwaite and Drahos 2000: Chapter 24).

				4. Regulatory webs, network enrolment and forum shifting

				Actors, principles and mechanisms are categories that lay the foundation for an explanatory framework for globalisation. Which actors, mechanisms and principles have been important in a given domain is a matter of empirical investigation. This explanatory framework can be deepened by the addition of three more concepts: regulatory webs, network enrolment and forum shifting. The addition of these concepts provides a better explanation of how individual agents may and do intervene in globalisation processes to affect their outcomes. Instead of confining globalisation to macro–macro processes (systems or states acting on other systems or states), it becomes possible to detect and explain micro–macro processes (individual agents acting to bring about changes in systems). Regulatory webs can be thought of as connected 
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				An equally fundamental strategy is forum shifting. Forum shifting is made up of three basic strategies: moving an agenda from one organisation to another, leaving an organisation and pursuing agendas simultaneously in more than one organisation (for the general theory of forum shifting, see Braithwaite and Drahos 2000: Chapter 24). A classic example of forum shifting is the way in which the United States was able to shift the issue of intellectual property into the Uruguay Round of trade negotiations, despite developing country opposition to such a move (Drahos and Braithwaite 2002). Forum shifting can occur across regimes or within a regime. An example of the latter is the WTO in the trade regime. It has become subject to forum shifting as states have become highly active in preferential trade negotiations while the pace of multilateral trade has slowed. The basic reason for forum shifting is that it increases the forum shifter’s chances of victory. The rules and modes of operation of each international organisation constitute the payoffs that a state might expect to receive if it plays in that particular forum. Forum shifting is a way of constituting a new game. Facing defeat or a suboptimal result in one forum, a state may gain a better result by shifting its agenda to a new forum. Sometimes forum shifts are transparent, but, on other occasions, they can be far less visible, as in the case of the transnational non-state regulatory regime that is evolving for the global enforcement of intellectual property rights in movies, music and brands based on trademarks (see Tusikov, Chapter 20, this volume). 

				To initiate and develop a global forum-shifting sequence is a hugely resource-intensive exercise that requires the coordinated deployment of webs of coercion and reward. For the most part, forum shifting has been used by powerful actors. That said, in today’s world, which is dense with non-governmental organisation (NGO) networks, forum shifting rarely goes unnoticed or uncontested. During the 1990s, the use of bilateral trade agreements by the United States to achieve its intellectual property agenda was largely ignored by NGOs, as they were primarily focused on the effects of the WTO’s Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS). This has changed, with preferential trade negotiations such as the Trans-Pacific Partnership being closely tracked and analysed. Big business coalitions deploying forum-shifting strategies have to confront a lot more horizontal and vertical complexities, with the payoffs from forum shifting being much less certain. NGOs reframe earlier losing contests of principles (such as private property versus piracy, which helped produce TRIPS) using other principles (monopoly privileges versus access to medicines or monopoly 
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				The separation of policymaking from operations across a wide range of public service activities, with privatisation of some and hiving off to separate public agencies of others, is a key element in establishing more formal and rule-based oversight relationships than were typical in welfare state arrangements. The nature of the fragmentation that accompanies the creation of arm’s-length agencies for both delivery and regulation in rule-based governance regimes is demonstrated in the simplified model of the UK experience in the 1990s in Figure 16.1. What we see is not simply a shift from legislative discretion to the setting down of goals and expectations in rules, licences and contracts, but also the diffusion of responsibility for activities that had previously been managed directly by government ministries to executive agencies, linked to departments, to companies (some of them privatised) and to non-governmental organisations (NGOs). We see also, frequently, the recasting of the citizen as consumer (Barron and Scott 1992).

				Figure 16.1 Simplified model of the United Kingdom’s shift from welfare state to regulatory state

				Source: Author’s research.

				Braithwaite’s ‘new regulatory state’ is marked by its deployment of responsive techniques, which place greater emphasis on the steering of private and self-regulatory capacity over the aspiration to direct command and control (Braithwaite 2000: 224–5). Thus, the new regulatory state combines state oversight with marketisation of service provision and, in the responsive model, considerable responsibility for businesses to cooperate with state oversight. Thus, when considering the role of the state in regulation, there is a focus on the variety of modes 
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				of engagement with businesses and others, and how they may deliver on public interest objectives. This aspect is considered in the next two subsections of the chapter. However, it is clear that Braithwaite’s focus has always been broader, and, reflecting on this, the following section takes us beyond the core focus on the state to consider more fully the roles of the widest range of actors within contemporary regulatory capitalism. 

				Enforcement practices

				Braithwaite’s research has been central to enhancing the range and quality of techniques available within the regulatory state. His 1986 study, with Peter Grabosky, of the enforcement practices of a wide range of Australian regulators was seminal in offering a systematic and empirically informed analysis of how regulators enforce the rules. A core theme of the study was captured in the book title, Of Manners Gentle (Grabosky and Braithwaite 1986). Grabosky and Braithwaite provided systematic evidence for observations made by others in more limited contexts (Cranston 1979) that enforcement agencies tend to rely to a large degree on education, advice and persuasion to secure compliance with regulatory rules, reserving formal and more stringent sanctions to egregious and persistent breaches. They gave empirical weight also to Donald Black’s observation that the stringency of enforcement is shaped not only by instrumental considerations, but also by cultural factors, such as the degree of shared social history and engagement between enforcer and enforcee (expressed and measured in terms of ‘relational distance’) (Black 1976; Grabosky and Braithwaite 1986; Hood et al. 1999). There have been numerous attempts to reduce relational distance through such measures as rotating inspectors so that they do not get to know regulatees too well through regular visits and the appointment of outsiders, with no previous history with regulated firms or relevant social networks, to key regulatory roles. 

				Braithwaite further theorised these empirical observations in his collaboration with Ian Ayres, combining his research data with Ayres’s game theoretical analysis to construct an enforcement pyramid that demonstrated the dependence of low-level persuasion on the capacity to escalate up the pyramid towards more stringent sanctions (Ayres and Braithwaite 1992). In game theoretic terms, the theory of responsive regulation suggested that regulators should start at the base of the pyramid with education and advice and escalate where there was noncompliance, 
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				equal, a regulator with the capacity to escalate to more stringent sanctions will be better able to ‘speak softly’, because, in the quotation attributed to Theodore Roosevelt, they ‘carry a big stick’. However, the nature of the big stick and its relationship to the gentle talking are important. A regulatory regime in which the formal enforcement powers contain only the most draconian measures, such as licence revocation and nothing else, will struggle to establish a credible enforcement pyramid. This is because draconian measures can only be used for the most persistent, wilful or egregious breaches. Most breaches do not fall into this category and, accordingly, the threat of formal sanctions will not be credible if the sanctions larder is bare of all but the most stringent sanctions. The pyramid with a large gap between the warnings level and the next level is a ‘broken pyramid’ and possibly not much better than the pyramid built by the regulator with no formal sanctions, and is, arguably, even worse (Scott 2010).

				Figure 16.2 Enforcement pyramid under the Irish Consumer Protection Act 2007

				Source: Adapted from Ayres and Braithwaite (1992).
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				Governments have, increasingly, learnt this lesson and pay considerable attention to the array of levels of sanctions that may be invoked, building ever more responsive character into them—for example, by including voluntary commitments around compliance and consent to enforcement actions within the sanctions that may be deployed. An example is provided by the Consumer Protection Act 2007 in Ireland, which constitutes a well-structured enforcement pyramid in which formal sanctions include the issue of compliance notices by the regulator, the securing of written undertakings to comply from the regulatees, prohibition orders and fixed payment notices before the top-level sanction of criminal prosecution is reached. There is, additionally, the possibility of consumers pursuing an action for damages (see Figure 16.2).

				A key component of the pyramidal approach to enforcement is that it is responsive to its environment (Ayres and Braithwaite 1992: 4). While it is traditional to view regulatory enforcement as a bilateral process in which enforcement is imposed on regulatees by regulators, the responsive approach recognises that the characteristics and posture of the regulatee are also relevant to how enforcement actions will be received and acted on. Kagan and Scholz (1984), for example, have distinguished the political citizens (who are fundamentally committed to being compliant with their legal obligations), the amoral calculators (who comply only where this aligns with their financial interests) and the organisationally incompetent (who lack the capacity to comply even if they wish to). The pyramidal approach responds with the insight that the first group will generally comply with education and advice, the second will require credible threats of escalation to comply and the third group should be removed from the market with licence revocation or equivalent. More recent work has built on this sensitivity to the enforcement environment to argue for ‘really responsive regulation’ (Baldwin and Black 2008), which seeks to understand better the cognitive frameworks within which enforcement takes place (legitimate and illegitimate enforcement, for example), and the broader institutional environment (for example, which other actors may shape tendencies towards compliance—such as NGOs and consumers boycotting firms perceived as immoral) and, more generally, the limits of traditional regulatory tools. 

				Among lawyers, a central legitimacy concern with the model of responsive enforcement is that it argues for treating similar or identical transactions in different ways, apparently breaching a fundamental tenet of the rule of law concerned with generality of applications of laws (McDonald 2004; 
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				hand of history stunts adaptation and threatens even survival. At the same time, history can provide its own legitimation. A competitor to the International Maritime Committee, for instance, is unimaginable. Entrenched infrastructures elaborated over decades present potential competitors with start-up costs that can be impossible to bear. 

				3. Events

				Any given episode of global lawmaking occurs also in compact time or discernible events (événements) (Halliday and Karpik 2012). These interludes, even if they unfold over several years, represent a short span in which particular actors and their strategies and tactics can be carefully observed and parsed. Studies of key events make it possible to: 

				delve deeply into issues of language and power, of dramaturgy and discourse, of narratives and counter-narratives, of nuance and interpretation, of scripts and actors, of doctrine and cases, of national currents and local variations. (Halliday and Karpik 2012: 17) 

				Here the long sweep of grand events can be traced through intricacies of particular moments. The seeming inexorability of the longue durée yields to the actuality and appearance of human agency. 

				Intensive studies of moments in time may be artificially segregated into interactions of exterior and interior components. Exterior components are readily identified in episodes of legal change as precipitating events, frequently in the form of crises. Although financial reforms were increasingly needed in South-East Asian countries during the explosive economic growth of the Asian Tigers during the 1980s and 1990s, it was financial crisis—the East Asian Financial Crisis—that spurred the International Monetary Fund (IMF) and the World Bank, together with the Asian Development Bank, international lenders and global financial powers, to trigger entire new episodes of global financial regulation. The fall of the Berlin Wall demonstrates the shock value of a geopolitical crisis for reconstruction of Central and Eastern European economies, just as the Nuremburg Trials and the genocides in the Balkans, Sudan and Rwanda spurred erection of international institutions of humanitarian law. The severe acute respiratory syndrome (SARS) and AIDS epidemics of the 1990s and 2000s stimulated responsive regulatory orders to health crises just as the slower moving but much more fundamental environmental 
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				crisis, signalled by growing evidence of the disappearance of the ozone layer over Antarctica, energised international norm entrepreneurs who crafted the Montreal Protocol.

				But less momentous events can also trigger the rise or fall of new regulatory and legal orders. Sometimes it occurs when a powerful state experiences a shock, such as the 11 September 2001 attacks, or the far less remarkable but nonetheless far-reaching influence of an unexpected judicial decision, such as the US Supreme Court decision in Sky Reefer,2 which precipitated a powerful worldwide movement to redesign the rules governing international trade by sea. Even less perceptible are outbreaks of competition among international organisations, as when, for instance, the World Bank and the UNCITRAL almost came to diplomatic blows over whose international principles or rules would constitute the ‘gold standard’ for governance of business failures within states or across national jurisdictions. 

				When empirically grounded theory of globalisation combines analyses of grand time and events, powerful, layered explanations of legal orders emerge. The worldwide struggles of the legal complex over the ideals of political liberalism, which can be observed explicitly in early modern Europe—whether in seventeenth-century Britain or eighteenth-century France—became internalised in contradictory ways within Britain’s colonial Raj, and ramified across decades of postcolonial India, punctuated by critical events, such as Mrs Gandhi’s ‘Emergency’ in 1973. Indeed, the historically contextualised struggles of British post colonies to institutionalise legal orders that can be characterised as politically liberal or despotic all turn on interplays of movements and events arrayed on temporal scales of varying length and speed (Halliday et al. 2012). 

				4. The micropolitics of time and power: Making global norms3

				Grand time and momentous events (as history and event) can appear inexorable and substantially unalterable, subject to minor direction by individual and collective actors, but nonetheless flowing in such broad and strong currents that their own momentum carries most prospects of 

				
					2	 Vimar Seguros y Reaseguros, S. A.v. M/V Sky Reefer, 515 U.S. 528 (1995).

					3	 This section draws heavily on Block-Lieb and Halliday (forthcoming: Chapter 5). 
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				simultaneous tracks so that different topics are allocated to different groups, unofficial meetings parallel official meetings or deliberations in formal chambers are supplemented by deliberations in offshore meetings. 

				After a few sessions of deliberation, the leaders of UNCITRAL’s Transport Working Group realised that even with their fast start the pace of deliberation was so slow that any multilateral agreement would take many years to complete. The head of the US delegation pressed delegates to come up with a way to fast-track proceedings. The solution? Divide the issue area into separate topics, each of which prefigured a separate section in a prospective treaty. Ask a country delegation to lead an issue area. Invite delegates to join a network of people to work on that topic. And give every topical group/network a deadline to produce a draft set of issues and lawmaking responses. Sweden, Finland, the Netherlands, the United States and other countries each led a group that operated ‘offline’ and informally, far from UNCITRAL’s formal proceedings, but which ultimately fed into formal deliberations and prefigured working group consensus on topics.

				The move to multiply time might ordinarily be yet another opportunity for power to be exercised by large states or expert NGOs with the capacity to mobilise. Yet the means of multiplying time also provides an opportunity for weaker players on the global stage, not least when smaller informal groups and networks can offer a vocal delegate persuasive powers less readily exercised before the entire panoply of delegates and delegations. 

				5. Time as resistance

				The ultimate arbiters of global convergence on norms are national states and local actors. Worlds of governance and regulation are replete with examples of elegant and ambitious global standard-setting efforts that remain global in name only. Norms and laws, regulations and standards remain on the books of IOs and fail to be adopted or implemented locally. The theories of recursivity of law and transnational legal orders are premised on the contingencies that inhibit settling of globally transmitted norms in local situations and that institutionalise not conformity but discordance between transnational and global norms, on the one hand, and national and local laws, regulations and ultimately behaviour, on the other (Block-Lieb and Halliday 2015). 

			

		

	
		
			
				Regulatory Theory: Foundations and Applications

			

		

		
			
				316

			

		

		
			
				track up to 200 states across the world. As China’s 1996 Criminal Procedure Law demonstrated, a new law with vague and potentially inconsistent terms, interpreted in disparate ways by multiple agencies (police, courts, prosecutors, and so on), draws out any likely settling of national norms and practice in accordance with global norms, and thereby offers local interests diverse ways to confound local or international norm-setters intent on legal change. 

				Enact law, fail to enforce: Some global regulatory systems, such as the vast transnational legal order erected to combat money laundering and the financing of terrorism, place a premium on national compliance through law on the books or the creation of new administrative agencies, such as financial intelligence units. Every five years or so every country must undergo a country assessment. Knowing that five-year cycles provide windows of time in which law might become practice, countries can comply with law on the books, but the number of arrests, convictions, sentences or confiscations of funds can lag dramatically. By the time a country responds partially to its lagged law-in-practice, another five years may go by with marginal increments, which a country can then promise to improve in the next five years. All the while, countries buy time to implement selectively. 

				Enact statutes, subvert courts: A similar logic can occur via the courts. Prosecutors may bring charges for money laundering but judges can fail to convict, sentence lightly or not at all or release convicted persons. 

				Fragment international regulators and norm makers 

				This tactic, when possible, provides another temporal challenge to national convergence on transnational norms. An effective foiling tactic for a state intent on noncompliance is to appeal to alternative or conflicting sets of transnational norms or standards. The most sophisticated of those international actors understand that conflicting norms and confusing signals from global centres will slow the impetus for change—certainly national and local change—towards convergence on standards or rules. This incipient power of weak states thereby contributes impetus for veteran IOs of all sorts to take more time in global lawmaking and regulation to achieve global consensus. An overt struggle between the World Bank and UNCITRAL, for instance, over whose global norms would constitute the gold standard for bankruptcy systems took years to resolve (Halliday and Block-Lieb 2013). In the final analysis, their 

			

		

	
		
			
				319

			

		

		
			
				Time and temporality in global governance

			

		

		
			
				frequently momentary. And, even when they can be sustained for decades, IOs are never fully a match for the tactical powers of the so-called weak, whose patience by intent or incapacity invariably will outlast the strong. 

				Here, then, we are compelled to return to the varieties of grand time and events. Given epochal influences over the longue durée, ideologies or systems of coercive power or pervasive beliefs reinforced century after century will leach directly and indirectly into the localities of their spheres of influence. Even epochal events—a great war, horrific genocides, a worldwide depression—cast long temporal shadows, certainly of decades, occasionally of centuries. Global governance and regulation play themselves out in varieties of time. Historical time, organisational time and decision-making time—all are both backdrops to action and variously manipulable by differently situated actors. Research must consciously situate its subjects inside time of varying scale as it concomitantly searches for temporal agency by all the players in the great game of global governance and regulation. 

				Further reading

				Greenhouse, CJ 1996. A Moment’s Notice: Time Politics Across Culture. Ithaca, NY: Cornell University Press.

				Pierson, P 2004. Politics in Time: History, Institutions and Social Analysis. Princeton, NJ: Princeton University Press. doi.org/10.1515/9781400841080.
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				or to create rules that can be applied by and to states. Witness the law of the sea negotiations, the world trade negotiations and the international climate change negotiations, to name a few. 

				One of the striking characteristics of these examples is that each has been prolonged, stretching for years and sometimes decades. Yet, despite seeking to address some of the most critical problems facing the globe, prolonged international negotiations are not well understood. Although international negotiations have been an important area of study in the social sciences and much research has focused on explaining how and why states cooperate, remarkably, almost none of this work has considered prolonged international negotiations (Downie 2012). For example, extensive work has been done on the role of state and non-state actors in international negotiations, on the influence of domestic interests and institutions and on the role of transnational activities of state and non-state actors. Yet very little work has been undertaken on how these factors vary over time in protracted negotiations and what the implications of these variables are for regulatory capitalism.

				Accordingly, the aim of this chapter is twofold: first, to consider why international negotiations matter to regulatory capitalism. In particular, to assess the means by which international negotiations act to globally diffuse regulatory capitalism. Second, and most importantly, the aim is to draw attention to the temporal dimension of long international negotiations. In so doing, this chapter argues that the preferences of actors, including states, are fluid, not fixed, and fluctuate over the course of a long negotiation. It also argues that once the variables that affect the preferences of actors and hence outcomes in long negotiations are identified, there are specific strategies that state and non-state actors, including traditionally weak actors, can employ to steer prolonged international negotiations towards their preferred outcome.

				The chapter proceeds as follows. The next section provides a brief introduction to negotiation studies before considering international negotiations as a means of global diffusion of regulatory capitalism. The principal sections then focus on the temporal dimensions of prolonged international negotiations, both the variables that explain their outcomes and the strategies that can be used to alter those outcomes. The chapter concludes by considering the implications of this phenomenon for regulatory capitalism.
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				2. Negotiation studies 

				Traditionally, international relations have been viewed as a world dominated by unitary states with stable and coherent preferences, especially in the realist and liberal traditions. Yet, in an era of regulatory capitalism, such a view is clearly too narrow to capture the myriad states and non-state actors that operate, often in networks, at the domestic, international and transnational levels. Multinational corporations, civil society, individual state agencies, international organisations and trade associations, among others, have become important regulators. For example, chemical producers put in place a global self-regulatory regime called ‘Responsible Care’ to avert another disaster like the Bhopal tragedy in India (see Holley, Chapter 42, this volume). 

				Based on the pioneering work of William Zartman and others, a body of scholarship has emerged to capture the role of these various state and non-state actors in negotiations. In particular, it has sought to examine the negotiation process and the effect it has on the behaviour of actors and global outcomes. In analysing the negotiation process, scholars assume bounded rationality, where there are limits to an actor’s capacity to process information and make complex calculations (March 1978). The process is also viewed as a positive-sum game, where the parties’ underlying interests are distinguished from the issues under negotiation, on which their negotiating position is based. Scholarship in this tradition has also explored how the negotiation process evolves. Zartman and Berman (1982) identified three principal phases in the negotiation process in which parties move from a diagnostic phase, through to a formula phase and, ultimately, to a details phase, where parties send signals to each other, exchange points, arrange details and attempt to bring the negotiations to an end using deadlines. Others have argued that many negotiations continue after the detail phase into what has been termed the ‘post-agreement’ or ‘compliance bargaining’ phase, which refers to the negotiations post agreement over the terms and obligations of international treaties (Smith and Tallberg 2005; Zartman 2003).

				Ultimately, in international negotiations, an agreement can include an informal settlement or a more explicit agreement, and the focus is invariably on the outcomes for the parties, be they tangible or intangible. In multilateral international negotiations, such as those noted above, the outcome rarely results directly in the distribution of tangible goods, as is more common in bilateral negotiations. Instead, the principal goal is to 
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				power will be in a powerful position. Indeed, the key for weak actors is that their influence depends on the power of the model, not on the power of the advocate (Braithwaite and Drahos 2000: 589). Accordingly, where weak actors have been outmanoeuvred by more powerful actors and are closed off from policy networks, an exogenous shock can provide a strategic opportunity, if they have a model in hand, to influence state behaviour and steer the negotiations towards their preferred outcome.

				Leveraging other international regimes

				Further, where powerful interests dominate, weak actors, where possible, should engage with other international regimes to influence state behaviour. As we have seen, one international regime, such as the ozone regime, can provide an exogenous challenge to a second regime, such as the climate regime, if they are involved in competing efforts to deal with aspects of the same problem (Zartman 2003). Where this occurs, strategic opportunities may exist for weak actors whose influence has been muted in one international regime to shift their attention to a second regime and use it as leverage. If possible, actors should engage a stronger regime as this is likely to have a greater capacity to provide an exogenous challenge. For instance, environmental NGOs participating in the climate negotiations may seek to affect the rules and boundaries of the international trade regime with the hope of spurring changes in the climate regime. 

				Building transnational coalitions

				Finally, as the transnational perspective points out, ‘transnational relations matter in world politics’, and state behaviour in international relations cannot be understood without taking account of the cross-boundary activities of subunits of government and non-state actors (Risse-Kappen 1995b: 280). When powerful interests begin to dominate domestic networks and coalitions, a good option for weak actors is to develop transnational networks. The evidence from the climate negotiations indicates that transnational networks are most effective at influencing domestic and international policy outcomes when they include state and non-state actors. Further, weak actors in one country can enrol more powerful actors in another to help push for or veto agreements that they do not have the influence to do alone. 
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				3. Origins and authority 

				One of the principal reasons that non-state actors may form transnational regulatory arrangements is because states are perceived to be incapable of or unwilling to provide transnational governance on certain issues. Corporate actors or civil society groups may also turn to non-state regulation if states are not addressing problems in ways that the non-state actors consider appropriate. By creating standards and rules privately, non-state actors can work to address gaps in regulation or harmonise competing or uneven rules internationally to make governance efforts more effective (Cafaggi 2012). Multinational corporations working alongside civil society groups, for example, have created international standards in relation to the commercial use and preservation of forests (see Meidinger 2002). Similarly, child protection advocates, together with law enforcement and industry groups, created the Internet Watch Foundation to target child pornography hosted anywhere on the internet. Corporate actors may strategically embrace non-state regulation to preempt government regulation or water down existing rules (Cutler et al. 1999). There may be normative reasons for corporate actors’ adoption of private rules, such as to repair or safeguard their reputations. For example, following criticism of Apple’s supply-chain practices, the company began using third-party auditors to ensure the tantalum, which is a valuable metal, used in its products was obtained from conflict-free countries in Africa (see Apple 2014).

				Transnational non-state regulatory regimes vary widely in the sources of their authority to set or enforce rules and standards. Actors within such regimes generally exercise ‘autonomous regulatory power or implemen[t] delegated power, conferred by international law or by national legislation’ (Cafaggi 2010: 1). In terms of delegated authority, states may designate responsibility for monitoring or enforcing criminal or civil laws to non-state actors, or direct those actors to perform specific duties such as inspections or audits (see Scott 2002). In many countries, private security companies, such as the UK-based multinational Serco Group, have state-delegated authority to transport, guard and house prisoners. A common form of autonomous regulatory authority comes from contracts. Corporations can set rules or standards within their supply chains through contracts with their manufacturers and suppliers—for instance, in relation to labour or environmental standards (see, for example, Apple 2014). Companies that wish to become suppliers to Apple, for example, must abide by its environmental and labour 
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				For example, the Forest Stewardship Council (FSC), which comprises business, social and environmental interests, certifies forestry companies, including manufacturers and retailers, as compliant with the FSC’s standards on sustainability and environmental protection (see Meidinger 2002). Corporate social responsibility codes are often joint agreements between civil society organisations and corporations to address certain problems resulting from poor industry practices, such as pollution, or to improve industry practices in particular areas, such as human rights or labour standards (see Dashwood 2012). Certification and corporate social responsibility programs are generally intended to marry private business interests with public interest goals. They are designed (whether or not they are effective) to benefit the interests of the regulated, which are primarily business entities, and serve the collective interest through efforts to protect human rights, among other programs. 

				In addition to the arrangements described above among non-state actors, there is another that is gaining prominence: non–legally binding ‘voluntary’ agreements (see Gunningham and Sinclair, Chapters 8 and 40, this volume). These agreements are voluntary in the sense that they are not based on legislation or legal contracts but on nonbinding guidelines or sets of industry-derived ‘best practices’. The term ‘voluntary’, however, can be misleading, as states can exert considerable coercive pressure to force non-state actors to join the arrangements or abide by their decisions. Other non-state actors may also pressure stakeholders to join the agreements by threatening legal action or withholding business deals. Non–legally binding agreements are increasingly used to regulate digital copyright infringement (for example, unauthorised downloads of music and movies) and the online sale of counterfeit goods, which is a form of trademark infringement. In these nonbinding agreements, rights-holders of intellectual property—typically large multinational companies such as Nike or Sony—work with internet firms such as PayPal to stop the online distribution of copyright-infringing and counterfeit goods (Tusikov 2016). 

				4. Degrees of state involvement

				Government involvement in transnational non-state regulation varies according to the issue under regulation, the nature of the regulatory arrangement and the degree of reliance, if any, on the state. As discussed earlier in the chapter, states retain the authority in the regulatory 
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				remedies to motivate compliance with the regime’s rules, standards or codes. They may also seek direct assistance from state actors. Members of a transnational regime may lobby states to support or facilitate a particular regulatory agenda, or to prod reluctant actors into cooperating with the regime. The success of these requests depends on the state’s interests in the regime, as well as the state’s capacity and willingness to intervene. The distribution of power among non-state actors, however, is temporal as interests may shift over time or different sets of actors may assume greater power (see Downie, Chapter 19; and Halliday, Chapter 18, this volume). Further, the state may weaken or revoke its recognition of the regulatory arrangement, non-state actors can lose credibility from their stakeholders or those they govern and rivals may contest the regime’s legitimacy (Avant et al. 2010). 

				Some requests for state assistance resonate with the state or align more closely than others with its interests. Both the Internet Watch Foundation and the MPAA enjoy a close relationship with the UK and US governments, respectively. The UK Government is strongly supportive of the Internet Watch Foundation’s enforcement strategy in which internet firms, including Google, Yahoo, Twitter and PayPal, block access to websites suspected of hosting child pornography content to deter individuals from accessing those websites (see Internet Watch Foundation 2013). Similarly, the MPAA has a long, successful history of shaping US—and international—policymaking in relation to the ever-increasing protection of copyright (see Brandom 2014; Drahos and Braithwaite 2002). For Apple, in contrast, pressure to improve the company’s labour and environmental standards came primarily from NGOs and its customers (Apple Press Info 2012). In cases where states have interests in the subject of regulation, they may exert direct, even coercive, pressure on non-state actors to convince them to participate in transnational non-state regulatory regimes. For example, in the United States and the United Kingdom, government officials warned internet firms that they could expect legislation or legal action to force their compliance if they did not adopt non–legally binding agreements with rights-holders to address the online distribution of copyright-infringing and counterfeit goods (Tusikov 2016). Given this coercion, the non–legally binding agreements are not voluntary but a form of enforced regulation. When state actors intervene in non-state regulation by supporting, facilitating or even directly creating a particular regulatory arrangement, they legitimise the authority of the non-state actors to govern and the regime. 
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				headquarters—govern its global supply chain, particularly its production activities in China. By tapping into internet firms with global operations, the MPAA and Internet Watch Foundation are able to carry out worldwide enforcement campaigns against the unauthorised downloads of movies and the distribution of child pornography. 

				The same characteristics that enable non-state regimes to be flexible and responsive to changes in circumstance can impede due-process mechanisms. Appeals processes may be inadequate or difficult to navigate and actors may impose sanctions based on suspicion, not proof, of wrongdoing. Regimes’ participants may use technology to identify and target potentially suspicious behaviour, which raises challenges of wrongful identification and mass policing of legitimate activities and innocent people. The Internet Watch Foundation, for example, compiles a blacklist of websites suspected of being involved in distributing child pornography and instructs the internet firms participating in its program to block all sites on the list. However, blacklists can—and do—incorrectly block legitimate content and thereby thwart legal activities. The criteria used to blacklist websites and the process for doing so are often closely guarded secrets, as is the case with the Internet Watch Foundation, which also blocks examination by outsiders of websites it blacklists (see Laidlaw 2012). Regulatory efforts based on secretly drafted criteria and unobservable processes raise significant problems in relation to accountability and legitimacy. 

				6. Conclusion

				As transnational non-state regulatory regimes comprise a broad array of actors, rules, arrangements, strategies and interests, it is important to examine each regime’s constituent components. An important element of this analysis is to explore the nature of the regime’s authority, whether actors invoke moral, technical or discursive authority, or how they draw on their resources to wield structural authority. Further, it is necessary to determine how actors set rules: do they primarily use statutory laws or contracts, non–legally binding mechanisms or some combination of these? Related to this, one must examine the degree to which the regime relies on the state or its structures. State actors may play significant roles in supporting, facilitating or even directly constructing the regime, depending on the degree to which the state’s interests align with those of the regime. As states recognise non-state regimes, they legitimise the 
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				by networks of veterans in Australia who had fought in Timor during World War II; as well as by the webs created through the tenacious diplomacy of José Ramos-Horta at the United Nations. None of these groups stood in a hierarchical relationship to another, but, rather, they were nodes in a network.

				In a surprising move in 1999, Indonesian president BJ Habibie agreed to allow a referendum on whether or not Timor should remain a part of Indonesia. Most Indonesians expected the referendum would confirm Timor’s incorporation into Indonesia. However, the networks of Timorese resistance galvanised to make the most of this opportunity. Almost 80 per cent of the population voted for independence, sparking a violent backlash from the Indonesian army and its local supporters. Eventually, under pressure from various international networks, Indonesia agreed to the creation of a UN peacebuilding mission to help bring the country to independence, which was achieved in 2002.

				Some accounts of the creation of Timor-Leste take a realist tack, emphasising the shifting positions of powerful states as the explanation for the successful move to independence. They give short shrift to the role of human rights networks in advocating for the recognition of Indonesian human rights abuses at the international level and the complex connections between local, regional and international people and groups working for Timor-Leste’s independence. 

				The idea of networked governance, in contrast, emphasises the need for attention to the way that those with little political or military power can create networks, often slowly and tentatively, enrolling disparate, and sometimes much more significant, groups to work towards an inspiring ideal of freedom. Timor-Leste illustrates the complex array of connections that came together to allow a tiny country to reach independence and the skilful tugging at various strands in the regulatory web at different times to achieve self-determination. 

				The case of Timor-Leste illustrates not only the power of human rights networks, but also their capacity, if successful, to morph into authoritarian networks: ‘the networked power that is a force for liberation quickly becomes one of oppression when the key node of the oppositional network absorbs the commanding heights of the state’ (Braithwaite et al. 2012: 4). If there is no network formed to balance and contain newly achieved state power, such power will quickly corrupt. Indeed, the skills of networked resistance fighters are particularly suited to authoritarian 
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				rule (Braithwaite et al. 2012: 5). One way of countering these tyrannical tendencies is through creating mechanisms that allow the separation of powers within a polity that can be mobilised by networks.

				Human rights ritualism

				Regulatory theorists have used the term ‘ritualism’ to describe a way of adapting to a normative order, building on sociologist Robert Merton’s typology of five modes of individual adaptation to cultural values: conformity, innovation, ritualism, retreatism and rebellion (Merton 1968: 194). These modes also appear at the level of organisations and among collectives. All five modes are evident in responses to international human rights regulation, but ritualism is particularly pervasive. It can be defined as ‘acceptance of institutionalised means for securing regulatory goals while losing all focus on achieving the goals or outcomes themselves’ (Braithwaite et al. 2007: 7).

				Detailed studies of regulatory ritualism have been conducted in various contexts, including taxation and aged care. For example, in a three-country study, Braithwaite et al. (2007) found that nursing home operators rarely actively resisted regulation. It is much more common for operators to avoid confrontation with regulators and to agree to the language and techniques of regulation—for example, by changing a policy. This strategy usually favours the preservation of the status quo both because regulators do not have sophisticated follow-up mechanisms and because the new plans or policies are observed in a perfunctory way. 

				A typology of responses to regulation that builds on Merton (1968) and that has resonance in the human rights field is that of ‘motivational postures’. Valerie Braithwaite (2009: 77–9) identifies postures towards normative systems such as commitment, capitulation, disengagement, resistance and game-playing, noting that more than one posture could be held simultaneously by those being regulated. Commitment is the most likely to lead to the realisation of regulatory goals. Capitulation means a certain willingness to abide by obligations and a resigned acceptance of the legitimacy of a regulatory regime, in the absence of genuine commitment to the regime’s goals. Disengagement entails rejection of the underlying legitimacy of a regulatory regime and a refusal to participate. Resistance involves the refusal to abide by particular obligations but acceptance (even if half-hearted) of the underlying legitimacy of a regulatory regime. Both capitulation and resistance can represent forms of ritualism. 

			

		

	
		
			
				365

			

		

		
			
				A regulatory perspective on the international human rights system

			

		

		
			
				The concept of regulatory ritualism captures an important feature of the international human rights system. The high ratification rates of human rights treaties illustrate the preparedness of UN member states to accept the institutionalised normative order. This may be a response to pressures from the international community—for example, ratification of human rights treaties may be a conduit for development assistance or newly independent countries may accept human rights treaties to signal their membership of the international community. Ratification is a relatively straightforward step, involving a formal bureaucratic process, but implementation is much more costly and complex.

				Rights ritualism is a more common response than outright rejection of human rights standards and institutions (rebellion, to use Merton’s term, or disengagement, in Valerie Braithwaite’s typology). Ritualism is a technique of embracing the language of human rights precisely to deflect human rights scrutiny and to avoid accountability for human rights abuses, while at the same time gaining the positive reputational benefits or legitimacy associated with human rights commitments. This is well illustrated in Fleur Adcock’s (2012) case study of the ritualism of state responses to the work of UN special rapporteurs on human rights. Practices of ritualism can include ratifying human rights treaties without implementing their provisions domestically, perfunctory reporting to international human rights bodies, failing to provide remedies for human rights breaches or to develop policy to prevent violations and, in some circumstances, invoking claims of culture to undermine international standards. 

				Take, for example, the Universal Periodic Review (UPR), a mechanism devised by the UN HRC. This involves all 193 UN members being subjected to human rights scrutiny every four and a half years. This is a significant step in international human rights scrutiny, undermining the sense that there are some countries with incorrigibly bad human rights records and some countries of impeccable human rights virtue.

				The UPR was established in the founding resolution of the HRC (5/1), which declares the basis of the review to be the UN Charter and the Universal Declaration, along with any human rights treaties to which the state is a party and any voluntary commitments undertaken by the state in international forums. The UPR’s purpose is an assessment of the human rights situation in each state in an ‘objective, transparent, non-selective, constructive, non-confrontational and non-politicized manner’ (HRC Res. 5/1). Three documents are central to the UPR: a national 
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				enforcement, most regulation can be about collaborative capacity building’ (Braithwaite 2011: 475). Such a capability is difficult to maintain in the international legal system, which is highly attuned to the distribution of political power and where imposition of formal sanctions is rare. However, as the Timor-Leste case shows, it is possible for networks of states, aid donors, business, the media and NGOs to create webs of informal sanctions in a regulatory pyramid of human rights. These can go from publicising human rights abuses to withdrawal of donor support to expulsion of a state from an international organisation (Braithwaite et al. 2012: Chapter 3).

				Through the lens of responsive regulation, the UN HRC’s UPR process can be seen as a partial success. It operates at the broad base of a regulatory pyramid of supports for human rights compliance but has the capacity, through peer review, to increase this support. As a pyramid of sanctions, it is, so far, less efficacious, with rather porous systems of scrutiny of implementation of recommendations and little risk of penalties for non-implementation (UPR Info 2014).

				Perhaps the most important implication of regulatory theory for the international human rights system is the limitation of purely legal approaches to the protection of human rights. The concept of responsiveness suggests that the popular idea of a world human rights court as the answer to weak implementation of human rights standards is misguided. The goal of the international human rights system should, rather, be providing forms of access to justice for human rights violations that respond to particular contexts (Braithwaite and Parker 2004: 285). Legal norms and institutions may be of value in this project, but simply as strands in a regulatory web. They derive strength from being woven with other strands into a fabric of flexible regulation.

				Further reading

				Buhmann, K 2009. ‘Regulating corporate social and human rights responsibilities at the UN plane: Institutionalising new forms of law and law-making approaches?’, Nordic Journal of International Law 78(1): 1–52. doi.org/10.1163/157181009X397063.

				Morgan, B and Seshadri, S 2014. ‘Water rights between social activism and social enterprise’, Journal of Human Rights and the Environment 5(1): 25–48. doi.org/10.4337/jhre.2014.01.02.
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				on the question of whether cooperation within the international system, together with the integration of new private actors, makes it more democratic, legitimate and accountable (Zürn 2005; Erman and Uhlin 2010). This last concern has triggered increased interest in the contribution of civil society organisations (CSOs) to democratising public sector institutions at any level (Scholte 2011). 

				In the human rights field, it has been shown that global norms are increasingly shaped through interaction between states, international institutions and activist networks, many of which (such as peasants, farmers, female informal sector workers and so on) today emanate from the global South (Rajagopal 2012). The fact that global norms and legal enforcement are increasingly influenced by the everyday resistance of ordinary people, channelled through collective organisations, points to the relevance of social movements and, thus, to a theory of resistance derived from the mobilising of hitherto marginal or non-existent political constituencies (Stammers 2009; see also Charlesworth, Chapter 21, this volume). In this sense, as argued by Rajagopal (2012), it is inadequate to analyse human rights from the exclusive perspective of states (as realists/positivists would do) or from the exclusive perspective of the individual (as liberals would do).

				Hence, a conceptualisation of resistance is put forward here that takes transformative mobilisation as its core feature, whereby ‘transformative’ is used to refer to changing institutional practices pushed from below via activist networks. In this sense, the case of the global migrant rights movement falls into the category of ‘overt’ resistance (as per the typology developed by Hollander and Einwohner 2004)—that is, a category of resistance that involves visible behaviour easily recognisable by targets and observers and, thus, includes collective acts such as mobilisation by, or into, social movements. However, as social movement literature has predominantly concerned itself with grassroots mobilisation, constructivist international relations scholarship has to be brought in as it highlights the socially constructed nature of international relations (in contrast with pure materialism) and, thus, opens up an avenue for the role of ideas in international advocacy. Unlike classic social movement scholarship, international relations has the benefit of addressing political contention in a cross-border context. This allows for analysis and conceptualisation of transnational social movements. Transnational 
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				ILO staff found this new approach very refreshing and stimulating (Personal interviews, conducted in 2011 and 2012). Whether or not opening up channels to domestic and migrant worker organisations constitutes a breakup of the sacrosanct tripartite structure of the ILO by turning this into a consistent feature of the organisation is yet to be seen. But it is a step in the right direction, as pointed out by critics who have argued for the ILO’s institutional renewal and inclusion of non-traditional types of workers (Standing 2008), who make up the majority of workers. In this way, the ILO would also become relevant to the situation of workers in the global South (Sen 2000).

				At the global level, migrant rights organisations and their regional networks formed the Peoples’ Global Action on Migration, Development and Human Rights (PGA) in response to the state-led process and closed-door deliberations of the GFMD and the broad-based composition of its Civil Society Days. The PGA was established at the first global meeting on international migration and development held at UN level, the UN High Level Dialogue on Migration and Development, in 2006. It comprises regional and national migrant rights networks, supported by global and a few national trade unions.5 At the PGA in Mexico City in 2010, for instance, there were nearly 800 delegates representing migrant associations, trade unions, human rights and women’s groups, faith-based and anti-poverty organisations as well as academics.

				The PGA brings together groups from around the world and provides essential space for lobbying and pressuring governments and international bodies to look at migration—and development—from a human rights perspective and to make governments accountable to their international human rights and development commitments. Furthermore, PGA paves the way for capacity building and establishment or widening of networks.

				Born of the PGA process is the Global Coalition of Migration (GCM), the first truly global initiative aimed at the promotion of migrants’ rights. It constitutes a formal alliance of global unions, regional and national networks of membership-based migrant rights organisations from Europe, Asia, Africa, Latin America and North America as well as two academic research networks. It uses the network form of operation to share information and resources and to develop common 

				
					5	 Those are: Building and Woodworkers International (BWI), Irish Congress of Trade Unions (ICTU), Public Services International (PSI), the Canadian Trade Union Council and American Federation of Labor and Congress of Industrial Organizations (AFL–CIO).
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				The malleability of rule of law as a concept lends itself to use by dictators and progressive reformers alike (for example, Tamanaha 2004, 2006). Many thoughtful scholars argue that ‘rule of law’ should deliver a fuller set of substantive and procedural justice norms, such as human rights, access to justice and distributive justice (for example, Armytage 2012; Cane 2010; Mason 2011). Krygier (2010) observes that freighting the idea of rule of law with the obligation to deliver security, human rights, social equity and market efficiency—as well as the institutions to deliver these—has diminished our understanding of the conditions under which the rule of law flourishes and its fundamental purpose, which, he argues, is to curb the exercise of arbitrary power by both state and non-state actors.

				The choice of conceptual foundation matters: how you design security sector reform (SSR), for example, depends on what you think its normative goals should be. If you see SSR as a technical program designed to strengthen the criminal justice sector and provide solutions to specialised threats such as narcotics control and counterterrorism, establishing US-style high-security prisons in somewhere like Afghanistan will be a priority. If human security is your concern, you would ask how SSR interventions in that country could reduce the incidence of women and children jailed for crimes of poverty, or how to manage opportunistic ‘forum shopping’ between state justice institutions and those of religious and customary law (for example, Jayasuriya 2012). 

				4. Rule of law as a transnational marketplace 

				This apparent goal confusion in rule of law interventions is not accidental. Carothers and Samet-Marram (2015) have reimagined the post-1989 period of global democracy promotion as a ‘global marketplace of political change’. Rule of law promotion is both a symbolic and a material marketplace: rule of law programs and norms are created, commodified and distributed globally through financial transfers totalling billions of dollars. Pinpointing the precise value of rule of law–related expenditure is difficult; it is only a subset of the world’s ODA, defence expenditure on state-building and private philanthropy for development (Development Initiatives 2013; IDLO 2010). Australia, for example, as a medium-sized donor, was, until recently, spending AU$371 million per annum (or 14.7 per cent of its then bilateral aid 
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				Ethics and accountability

				A signature capacity of a profession is its ability to control its membership and to sanction members who violate its behavioural standards (for example, American Bar Association 2015). Rule of law actors in transnational spaces may perceive themselves to be beyond the reach of regulation, either because they see themselves as the ‘source’ of legal norms or because they are physically removed from familiar professional environments. Where this occurs it may have legitimacy costs for the discursive or actual power of rule of law norms; people promoting rule of law should also be subject to the laws of the system they are supporting (Rausch 2006; Roesler 2010). The most egregious examples of violation have been by UN peacekeeping forces and private military contractors (for example, Simm 2013; Durch and Berkman 2006). But anecdotal evidence suggests that we should also examine legal and ethical awareness among practitioners of rule of law. 

				Where more than one agency or state is involved in a rule of law promotion project, a threshold issue is whose rules apply? Secondees from government agencies are generally bound by domestic legislation and a ‘sending’ organisation’s code of conduct and legal mandate (for example, DFAT 2015b), as well as by those of their ‘receiving’ organisation and sometimes immunity provisions deriving from international conventions (for example, UN 1946) and restrictions stemming from insurance coverage. 

				In this ‘choice of law’ contest, the first casualty is usually local law (for example, Derks and Price 2010: vi). The paradigm example is consumption of recreational drugs or alcohol in places where this is illegal. This may be ignored or downplayed, in the tacit or overt belief that the local legal system is underdeveloped or unworthy of respect. Or it may be excused on the basis that remote locations allow more latitude for behavioural lapses, and an expectation that monitoring by peers is looser where their professional relationships may be short-lived (Taylor 2009). 

				Beyond strict legality, rule of law practice is replete with ethical dilemmas. Do you honour ‘local ownership’ and accommodate gender segregation or a degree of ethnic patronage in distributing opportunities, or do you insist that the ‘international’ norms must prevail (for example, Hansen and Wiharta 2007)? There is currently no mechanism in place for resolving those tensions beyond particular projects or for defining 

			

		

	
		
			
				411

			

		

		
			
				Regulatory rule of law

			

		

		
			
				Morlino, L and Magen, A 2009. International Actors, Democratization, and the Rule of Law: Anchoring Democracy? Abingdon, UK: Routledge.

				Mosse, D 2011. Adventures in Aidland: The Anthropology of Professionals in International Development. New York: Berghahn Books.

				Natsios, A 2010. The Clash of the Counter-bureaucracy and Development. Washington, DC: Center for Global Development. Available at: cgdev.org/files/1424271_file_Natsios_Counterbureaucracy.pdf.

				Organisation for Economic Co-operation and Development (OECD) 2015. Paris Declaration and Accra Agenda for Action. Paris: OECD. Available at: oecd.org/dac/effectiveness/parisdeclarationandaccraagendaforaction.htm.

				Parker, C, Scott, C, Lacey, N and Braithwaite, J 2004. Regulating Law. Oxford: Oxford University Press. doi.org/10.1093/acprof:oso/9780199264070.001.0001.

				Parsons, J, Kutateladze, B, Thornton, M, Bang, A and Yaya, A 2010. ‘Justice indicators for post-conflict settings: A review’, Hague Journal on the Rule of Law 2(2): 203–17. doi.org/10.1017/S1876404510200040.

				Peerenboom, R (ed.) 2004. Asian Discourses of the Rule of Law: Theories and Implementation of Rule of Law in Twelve Asian Countries, France, and the US. London & New York: Routledge Curzon.

				Rausch, C (ed.) 2006. Combating Serious Crimes in Post-Conflict Societies: A Handbook for Policymakers and Practitioners. Washington, DC: US Institute of Peace Press. 

				Roesler, SM 2010. ‘The ethics of global justice lawyering’, Yale Human Rights and Development Law Journal 13(1): 185–238.

				Sannerholm, RZ, Moller, F, Simion, K and Hallonsten, H 2012. UN Peace Operations and Rule of Law Assistance in Africa 1989–2010: Data, Patterns and Questions for the Future. Stockholm: Folke Bernadotte Academy Publications. Available at: fba.se/PageFiles/25506/FBA_RoL_210x297_Digital.pdf?epslanguage=sv.

				Santos, A 2006. ‘The World Bank’s uses of the “rule of law” promise in economic development’, in D Trubek and A Santos (eds), The New Law and Economic Development: A Critical Appraisal. New York: Cambridge University Press, pp. 253–300. doi.org/10.1017/CBO9780511754425.007.

			

		

	
		
			
				415

			

		

		
			
				24

				Regulating sex in peace operations

				Gabrielle Simm1

				1. DynCorp in Bosnia

				DynCorp is a large private military and security company that was contracted by the US Government to provide police trainers and advisers to the United Nations (UN) mission in Bosnia in the late 1990s (Simm 2013). Despite the company’s role in policing and training police, some employees were implicated in trafficking women and girls to Bosnia from Russia, Moldova, Romania, Ukraine and other Eastern European countries. At the time it was estimated that international personnel accounted for 30–40 per cent of clientele and approximately 70 per cent of the revenue from trafficking in Bosnia (Mendelson 2005). Media reports indicated that some DynCorp employees purchased trafficked women and children as well as benefiting from free sex in brothels. Evidence of the involvement of some DynCorp employees came from two whistleblowers, Kathryn Bolkovac and Ben Johnston. 

				Kathryn Bolkovac was employed in April 1999 by DynCorp to work as a police monitor in Bosnia. An experienced police officer from Nebraska, USA, she had particular expertise in child abuse and sexual assault 

				
					1	 This chapter is based on Simm (2013).
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				for enforcing standards’ (Braithwaite 2005: 891). Networked regulation also avoids the problem of legal loopholes or the opportunities for abuse that I argue international law creates. 

				However, there are two potential weaknesses in networked regulation. The first is the absence of the voices of victims to draw attention to abuses, as empirical research has demonstrated that most victims are reluctant to report (Lattu 2008). This is not necessarily a problem if whistleblowers come forward to report where victims do not. For example, the evidence of two whistleblowers was crucial to the revelation of DynCorp employees’ involvement in trafficking in Bosnia. While the whistleblowers were effective in exposing the problem of DynCorp employees’ involvement, the biggest sanction faced by those allegedly involved was dismissal—a fate shared by the whistleblowers themselves. The second potential weakness is the fact that, in many cases of sex in peace operations, it is not just one organisational actor, such as an NGO, that is involved, but others as well. This leads to the conclusion that it is insufficient to rely on a limited number of actors—such as states, NGOs, private military and security companies or the United Nations—to regulate each other. Braithwaite anticipates this problem, giving the example of where only two actors are sufficiently networked to escalate regulation and there is a risk they will collude to protect their own interests, rather than contesting each other. Other actors, such as the media, NGO donors, UN member states (who fund peacekeeping operations), insurance companies, corporate clients and perhaps shareholders, are required as regulators.

				4. Smart regulation

				In Smart Regulation, Gunningham et al. (1998) undertake a comprehensive inquiry into the potential for regulatory instruments to support, neutralise or negate each other (see also Gunningham and Sinclair, Chapter 8, this volume). They call this ‘smart regulation’. The main contribution of smart regulation is a detailed consideration of the optimal combination of particular regulatory instruments to achieve desired policy goals:

				In the majority of circumstances, the use of multiple rather than single policy instruments, and a broader range of regulatory actors, will produce better regulation. By implication, this means a far more imaginative, 
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				Focusing on individual perpetrators simplifies the complexities of responsibility in modern life (Drumbl 2007: 35). Within the realms of an international criminal trial, highly complex conflicts can be ‘lifted outside of worldly politics and into a morally unambiguous realm of good and evil’ (Orford 2011: 186). 

				[Focusing] on the idea of international criminal justice helps us to forget that an overwhelming majority of … crucial problems … are not adequately addressed by criminal law … The seemingly unambiguous notions of innocence and guilt create patterns of causality in the chaos of intertwined problems of social, political and economic deprivation surrounding the violence. (Tallgren 2002: 593–4) 

				Critiques of ICL focus particularly on the way it obscures profoundly political situations through techniques of criminalisation, legalisation and juridification (Simpson 2008; S Dezalay 2012). A study of ICL as governance, then, must be attuned to the politics shaping and being produced within the matrix of a range of ICL practices. Although intimately reliant on states and societies for its impetus and normativity, ICL as a governance tool overexposes the role and responsibility of an alleged individual criminal for the most heinous and often the most systemic of acts, such as genocide, apartheid and crimes against humanity (Cryer 2005: 985). 

				This chapter first examines the evolution of ICL as a field of practice and scholarship. It then considers the central actors and institutions within ICL before considering its normative substance and boundaries. The chapter ends by evaluating the contribution that ICL makes to the governance of intersecting domestic, international, transnational and global spaces. 

				2. Mapping the rise of the ICL field and associated projects

				The rise of ICL can be recounted in many ways, but, for the purposes of this chapter, it is important to understand how ICL emerged as a key component of managing conflict-torn and post-conflict societies across the developing world since the end of the Cold War. In this way, we can see ICL as an example of regulatory globalisation that has favoured the interests of the global North, such as in the case of global business regulation (Braithwaite and Drahos 2000). We must also appreciate the 
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				A range of civil society, state and IGO actors, building on the example of these two ICTs and the lessons learnt, was galvanised to work towards the establishment of a permanent international criminal tribunal, the ICC (Tallgren 1999: 359–60). The UN General Assembly requested the International Law Commission (ILC) to work on a draft statute for the court and, during the mid-1990s, a series of meetings was convened in New York that brought together state and civil society actors. This activity culminated in the Rome Conference of 1998, which was sealed with the signing of the ICC Statute, which came into force in 2002 with 60 ratifications (there are now 122 parties). This statute and the court itself were and remain the highpoint of ICL governance, but it is important to note the ICC’s many limitations in the face of such hope and the nature of its work to date. In particular, the court is restricted in its capacity due to finite resources and an imperfect jurisdictional reach. The court’s jurisdiction is founded, first, via referral to the prosecutor by a state party (Article 14); second, through a referral by the UNSC (Article 13); and third, on the initiative of the prosecutor her/himself (Article 15). Although it may seem strange for states to initiate cases themselves—especially over contentious civil conflicts, as in the examples of Mali, the Democratic Republic of Congo, the Central African Republic and Uganda, so-called ‘self-referrals’ in fact indicate how the ICC tends to rely on state-centric accounts for some of its work (Nouwen 2012: 336; Robinson 2011). For example, Uganda’s self-referral in relation to the situation in the north of the country with the Lord’s Resistance Army was a way of legitimising its own narrative about the conflict (Nouwen and Werner 2010: 948). In contrast with Uganda, the conflict in Darfur came under the court’s remit through UNSC referral. Although Sudan’s president has been indicted, he remains able to travel widely across the African continent, indicating the deep distrust about at least part of the ICC’s current focus, where its docket is populated almost exclusively by African situations (the exception being Georgia, along with a number of non-African jurisdictions under preliminary examination). Clarke (2009: 46–9) goes as far as to describe the court’s work as the tribunalisation of African violence, amounting to a new scramble for Africa. These examples illustrate how ICL is increasingly being used as a way of framing conflict and the development of post-conflict societies across the global South. 

				ICL’s reach is not based solely on ICTs, however, as it also extends directly into the domestic realm in a number of ways, including through a range of more localised tribunals. Closely linked to the 
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				institutional legacies of the ICT on Rwanda, the ICT on the former Yugoslavia and the ICC are mixed, hybrid or internationalised tribunals that tend to oversee transitions by bringing together domestic and international norms and practice within the affected state. Examples include Cambodia, Timor-Leste, Bosnia, Sierra Leone and Kosovo. Where the ‘international community’ has deemed the domestic setting to be unaccommodating to a trial process, it is also possible to move domestic criminal proceedings outside the crime site, such as the ICT for the former Yugoslavia and the Special Tribunal for Lebanon (Burgis-Kasthala 2013) in The Hague and the ICT for Rwanda in Arusha, Tanzania. 

				4. ICL normativities: Protecting humanity through individual criminal responsibility within and beyond the state

				This overview of international and mixed international criminal tribunals above highlights how states, IGOs, NGOs as well as lawyer-brokers have all been crucial in contributing to ICL as an exemplar of the regulatory turn within international law more broadly. As introduced above, Cogan’s (2011) notion of this regulatory turn is distinguished from a dominant Cold War approach of mediated law as between international governance and the individual to a growing post–Cold War emphasis on unmediated or direct regulation of the individual. ICL came early to this trend through the 1948 Genocide Convention and the 1973 International Convention on the Suppression and Punishment of the Crime of Apartheid. By the turn of the century, the regulatory turn in:

				international law manifested itself in three ways: the establishment of direct international duties and their direct enforcement; the expansion of mediated law’s coverage and the increasing specificity in which that law was outlined; and the extension and the particularising of facilitative law and processes. (Cogan 2011: 346)

				Although it would appear that ICL is particularly reliant on the first element of direct international duties and their international enforcement through the proliferation of ICTs, in fact, its greatest reach arises from both unmediated and mediated laws at the domestic level. For, although ICTs are a crucial element of ICL’s development, 
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				and their emergent social structures influence security outcomes by shaping the flow of network assets (that is, information and resources). With respect to these findings, the following discussion will tease out one important narrative surrounding the unexpected priority of some nodes over others, and a resultant concentration of control within a network structure. This commentary will reiterate that security networks do not operate as egalitarian horizontal structures, and instead demonstrates that only a select few nodes within a given network are adequately positioned to ‘fully exploit the opportunities this form of governance yields’ (Dupont 2004: 78). 

				4. Locating the positions of power and control over policing

				The modelling undertaken of discrete security networks, first by Dupont (2006a, 2006b) and then by Brewer (2014, 2015), offers unique insight into how security is being delivered that has not previously been canvassed. Although these studies vary in terms of jurisdiction, size and scope, they both nonetheless feature consistent attributes pertaining to the interdependencies that exist between public and private nodes, the formation of distinct patterns of relational ties connecting nodes, and the emergence of complex structures that govern flows across security networks. 

				First, this body of work clearly articulates the extent of the diversity of both public and private nodes involved in the provision of security, and that sufficiently dense networks can afford copious opportunities for exchange. This is not to suggest, however, that all actors (public and/or private) operate on a level playing field, each having equal access to opportunities across the network. Rather, a node’s reach within a security network is affected by the extent to which its connections and activities are confined within distinct subgroups, or clusters. The abovementioned studies have shown the extent to which providers of security tend to concentrate activities among distinct subgroups, which, in many ways, serve to limit their capacities to connect to, and access resources across, the broader network. Brewer’s (2014) study of networked policing on the waterfronts of Melbourne, Los Angeles and Long Beach, for example, demonstrates that such patterns are reflective of tendencies among nodes to remain active within the confines of others who share similar values and interests, operating most effectively within parochial 
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				downside risks, it must be acknowledged that these developments also have a bright side—particularly in terms of enhancing crime-control network functionality and producing efficiency gains via an emergent capability to ‘bridge [social] structures and allow the unfettered access to information and resources, build trust, and link otherwise disconnected nodes’ (Brewer 2014: 178). These private actors effectively serve as ‘conduits of exchange’, and thus have potential to create resiliency within otherwise fragmented security networks—enabling structural deficits to be overcome and thus providing access to resources across the network.

				While monitoring the influence of private actors via appropriate regulatory measures is pertinent given the aforementioned risks, their implementation requires careful planning. Given the attendant successes (enhanced network activities, distribution of resources, and so on) observed by the author in his previous studies, a strong case can be made that such patterns should, in the right contexts, be not only recognised, but also encouraged. For example, Osborne and Gaebler (1992: 19) argue that true innovation can be an important by-product of ‘empowering’ private actors, by ‘pushing control out of the bureaucracy’. Accordingly, restraints on private providers aiming to ‘guarantee universal compliance to democratic principles’ should take care to celebrate the diversity in the authorisation and delivery of security, preserve the drive of private actors to create certainty and order, and reap the crime control benefits associated with such activities (Dupont 2006c: 105). Any such undertaking should adopt a meta-regulatory framework (Parker and Braithwaite 2003; Cherney et al. 2006) that makes possible the careful ‘regulation of regulation’ (for a depiction of how such a framework might be conceived, see Dupont 2006c: 104–10).

				6. Conclusion

				This chapter provides an overview of the key theoretical and empirical developments around security networks. Through its review of the limited research available using social network methodologies, it demonstrates that the structural composition of such networks is crucial to garnering a nuanced appreciation of the pluralisation of policing and the security networks that have evolved, and continue to evolve, as a result of that process. The studies canvassed in this chapter clearly illustrate that security networks are invariably messy. They vary immensely across time and space, they can be extraordinarily diverse in 
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				proximate areas if conducive conditions prevail there (for US street crime, see Mears and Bahti 2006; for conflicts and violence, see Buhaug and Gleditsch 2008). With these common characteristics, violence is an exemplary case for exploring scale and context independency. 

				The strategies of lever-pulling policing and ‘dynamic deterrence’ are based on four principles: selective focusing; communication and dialogue; future orientation; and a broad range and escalation of intervening actions (Kennedy 2008; Kleiman 2009). First, the police focus resources on selected and known offenders, which often are leaders of networks and gangs (Bichler and Malm 2015). Second, police engage in directed and targeted communication with this group. This involves identifying networks, leaders and followers, and communicating the deterrent threat and its potential escalation to this group. Third, and importantly, the threat does not address past crimes but is directed at future criminal activity of this group and its leaders. Finally, the group will be informed as part of the communication strategy that the police will use all resources and mechanisms available in case of noncompliance (‘pulling all levers’). ‘Dynamic concentration of deterrence’ refers to the practice of successive targeting of perpetrator groups: if the deterrent threat fails with the selected leadership group of perpetrators, the resources are deployed towards the next level, and the larger group. Thus, ordinary members are becoming involved in putting pressure on their leaders to comply (Kleiman 2009). 

				In a number of programs, the deterrent threat has been part of a broader offer for routes out of violent action. In such programs, the deterrent threat was communicated in meetings, which included community members, as well as social and welfare services; it was thus complemented by offers of support and positive incentives for compliance. When applied to spatial clusters of criminal activity (hotspots), the principle of concentration of deterrence has been successful: focused, intermittent and non-permanent deployment of police to the small number of hotspots significantly reduced crime and violence there, and often in adjacent areas, resulting in a substantive reduction of the overall rate of crime and violence (Weisburd et al. 2011). 

				In which ways can these principles be scaled up from street crime to high-risk conflict zones? Violence in these contexts is mostly violence against all members of a group and, as such, is indiscriminately deployed. Can such indiscriminate violence be met by programs of selective deterrence? Krain (2005) shows that interventions in such contexts 
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				that directly challenge perpetrators and restrain and disarm them are effective in slowing and stopping mass violence. The concentration of resources and targets makes these practices particularly adaptive to an environment where control is contested, where the capacity of protective forces is low and where criminal justice agencies are institutionally weak. Public commitment to targeted and intensive enforcement for future crimes and not crimes in the past thus can support the monitoring of specific types of violence (for example, sexual violence) or of a group of known and identified perpetrators. Concentration, selectivity and direct communication may address the major problem of credibility in creating security and deterring violent action. These strategies might also generate safe zones, as targeted groups take refuge in communities with known clusters of (law) enforcement and deterrent action (Czaika and Kis-Katos 2009). 

				Strategies of concentrated dynamic deterrence address networks of perpetrators. Atrocity crimes are collective action and violence, most often committed by groups who are organised, trained and part of a command chain; most of the violence, therefore, is structured in terms of timing, location and use of weapons (Verwimp 2006). The ‘webs of violence’ through which perpetrators transmit threats and fear, and social networks and neighbourhood ties that facilitate recruitment and involvement (Fujii 2009), provide channels for targeted messages of deterrent threats. Local and regional leaders at the lower levels might be more susceptible to both threats of deterrence and positive incentives for compliance than the highest level of leadership (Braithwaite 2013). As successful gun-control programs in violence and gang-ridden cities in the United States demonstrate, concentrated deterrence supplemented by incentives for handing in guns can significantly reduce violence (Kleiman 2009; Kennedy 2008). Peacebuilding programs that included arms control, or flanked concentrated deterrence with offers of welfare and support, have been successfully implemented in conflict zones (Braithwaite et al. 2011). 

				The practices of dynamic deterrence are genuinely embedded in local contexts. Consequently, those who use them need to have at least sufficient knowledge of local actors, conflicts and potential allies and opponents; otherwise, these strategies fire back and fuel conflict and violence (Autesserre 2012). They can be used by a broad range of actors regardless of whether their task is protection of victims or prosecution of perpetrators: local authorities who try to build up resistance and defence against atrocity crimes, national law enforcement and enforcement of 
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				Security Report Project 2011: 72–3). Third, peace agreements are successful in terminating violence in two-thirds of the cases, while violence recurs and is resumed within a five-year period in a minority of 32 per cent of the cases (Human Security Report Project 2013: 175). However, if violence is resumed, it is at a reduced level of overall violence (Human Security Report Project 2013: 176). 

				For securing and policing gang-ridden neighbourhoods, two conclusions can be drawn. Mediation is nearly always the better option to end violence, which should not only involve police forces but also follow models from peacekeeping by engaging ‘groups of friends’ from local neighbourhoods, or even other cities. Further, where violence is entrenched and at high levels, efforts at communication, dialogue and mediation need to be repeated as often as a deterrent approach. A single-shot intervention does not seem sufficient and, in a substantive number of cases, violence will be resumed; however, returning to previous levels will be a rather rare outcome. Successful mediation is mostly based on numerous failed attempts.5

				Scaling down does not necessarily imply the transfer of these models to more stable environments, better functioning contexts or established and democratic criminal justice systems. Gang-ridden neighbourhoods in Central American cities neither have the local capacity for nor can they rely on a functioning system of criminal justice or on noncorrupt police forces. Doyle and Sambanis (2006) caution that the mechanisms of peacebuilding probably will not be successful where local institutional and economic capacity are at a low level or non-existent. It is therefore important in scaling down to know the local context and to engage local actors in building capacity. Violent actors often include members of the police forces and they are part of the violence problem rather than contributing to its solution. 

				5. Towards a criminology of multiple scales 

				Moving the scale of criminology from small worlds to larger ones and back again has proven to be a productive strategy. It owes much to the links that have been established between criminology and regulatory studies, and, in particular, to three regulatory principles: context 

				
					5	 Personal communication from John Braithwaite, based on data from the Peacekeeping Compared Project, June 2015. 
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				Experiments in restorative justice

				Heather Strang

				1. Introduction

				Restorative justice famously is a story both ancient and modern. It describes both the oldest means of nonviolent conflict resolution and the most recent framework for remedying long-recognised deficits in our criminal justice system. Its ancient form refers to traditional justice responses that entailed offenders making amends to their victims mainly through restitution, to restore order and peace after a conflict and to avoid the consequences of feud and vengeance (Weitekamp 1999). It remains pervasive in many different renderings throughout the world (Braithwaite 2002), but its lineage through the Pacific region has been especially important in the development of recent formulations of restorative justice. This history has been particularly significant in New Zealand and Australia, which, in large measure, have been the locations for many of the intellectual and practical developments in restorative justice (RJ) over the past 25 years.

				In this chapter, I will discuss the recent history of RJ, especially in Australasia. I will describe the circumstances that led to both the establishment of a fledgling RJ program in Australia in the early 1990s and the events that saw that program become the subject of the largest piece of criminological research ever conducted in Australia. This research project, known as the Reintegrative Shaming Experiments (RISE), was based at The Australian National University (ANU) in 
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				sine qua non of restorative justice. This confusion has led to the term encompassing a continuum from the crudest form of punitive payback through to the softest kind of resolution of trivial juvenile offending.

				One way of addressing the definition problem in RJ is to describe it in terms of the way it works. The United Nations definition (UN 2002), for example, defines an RJ program as one that uses restorative processes and seeks to achieve restorative outcomes. Furthermore, a restorative process means:

				any process in which the victim and the offender, and, where appropriate, any other individuals or community members affected by a crime, participate together actively in the resolution of matters arising from the crime, generally with the help of a facilitator. (UN 2002: 3) 

				More useful, perhaps, than this process orientation is Braithwaite’s (2002: 14) proposal to focus on the content of RJ values. He suggests these should include respect for human rights specified in international human rights agreements, and notes that the principles found there include both emotional and material restoration after the harm caused by the crime. This broad view has the advantage of excluding categorically many programs that presently clutter the scene internationally—those that bear the ‘RJ’ label but which do not subscribe to these values.

				Beyond these considerations, however, are some important aspects of the process itself without which the RJ label is, at the least, inappropriate. Indeed, it might be argued that process can sometimes trump values in deciding what is important in RJ (see Braithwaite and Strang 2001). Braithwaite’s (2002) description of an RJ conference—the model that became the subject of the RISE program—usefully operationalises the values and the process: 

				Once wrongdoing is admitted … the conference is a meeting of … two communities of care. First there is a discussion of what was done and what the consequences have been for everyone in the room (the victim’s suffering, the stress experienced by the offender’s family). Then there is a discussion of what needs to be done to repair those different kinds of harm. A plan of action is agreed upon and signed by the offender and usually by the victim and the police officer responsible for the case. (Braithwaite 2002: 26)

				These definitional difficulties in RJ have more than semantic importance. The looseness around what kind of justice intervention has the ‘right’ to be called RJ has led to problems with the interpretation of the 
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				The drink-driving experiment gave the research team a steady stream of cases and we were able to complete data collection for this offence within two years. By contrast, it took five long years to obtain enough cases in the other three experiments, with far more modest numbers sought. In that period, police officers referred 173 juvenile property cases, 113 juvenile shoplifting cases and 100 youth violence cases. This was not a huge haul, and many cases that would have been eligible for RISE were never referred for reasons briefly discussed below. Nevertheless, it was a large enough number of cases to reach robust and valid conclusions on the major outcome measures we specified.

				The process of case referral from apprehending police officers to the research team now seems crude, but, at the time, it was cutting edge. It entailed providing every police officer with the RISE ‘hotline’ number to a mobile phone (radically new technology for the time) in the custody of a member of our core research staff on a rostered basis 24 hours a day, seven days a week, for the five-year life of the experiment. Officers had been trained about the type of cases we wanted in RISE; they also knew that they were by no means compelled to give us all such cases—only those they were comfortable about processing either by court or by conference. 

				The concept of random assignment is by no means an intuitive concept and proved a particularly tricky one with officers for whom certainty about the way to proceed in any given case was essential in many ways to their identity as police. But this research design was fundamental to the evaluation: none of us in the RISE team was interested in undertaking anything less rigorous and the advantages of an RCT were self-evident to us for establishing whether a causal relationship existed between the treatment and the outcomes. But the question of the ethics of random assignment often proves problematic in the operational environment (Strang 2012). For the research staff, it was easy to divide the ostensibly eligible cases into those that must go to court and those for which court or diversion to RJ were equally appropriate, given that we were in a condition of equipoise about the relative effectiveness of each in reducing reoffending: we simply could not tell which was better. For police officers whose culture and training were all about certainty, the number of cases were relatively few for whom they were willing to suspend that certainty and leave it to the sealed envelope held by the research team to decide which way they would be treated.
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				al. 2013), but, in brief, the following claims can be made without equivocation about the effects of RJ compared with court over the two years following disposition:

				The juvenile/youth violence experiment showed that RJ reduced reoffending significantly more successfully than did court.

				The juvenile property experiment showed that, across all offenders, court reduced reoffending significantly more successfully than did RJ. This was due to the dramatic backfiring effect of RJ with Aboriginal property offenders; for white offenders, there was no significant difference between court and RJ.

				The drink-driving experiment showed that court reduced reoffending better than RJ.

				Across all experiments there were significantly higher perceptions of procedural fairness among both victims and offenders whose cases were dealt with by RJ than by court.

				In both the property and the violence experiments, victims expressed much higher levels of satisfaction with RJ than with court (see Strang 2002).

				These results were received both nationally and internationally with huge interest, providing at last, as they did, a rigorous assessment of the effects and effectiveness of RJ compared with the processing of these kinds of cases through the court in the usual way. RJ is now widely used throughout Australia, though predominantly for juvenile offenders admitting to minor crime; Larsen’s (2014) report describes in detail the current situation in each state and territory.

				Nowhere were these results more eagerly received, however, than in the UK Home Office, which was extremely interested in the potential in England and Wales of an initiative with a strong evidence base that successfully reduced violent offending. The new Blair Government, elected in 1997 with a promise to be ‘tough on crime, tough on the causes of crime’, was putting substantial resources into crime research, with special attention given to RJ. Funding was made available for a series of follow-up experiments in the United Kingdom with a focus on the effects of RJ on violent crime. But, this time, eligible offenders were to be mostly adults, and RJ was not to be tested as a diversion from normal justice through the courts but, instead, as an addition to it.
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				of such laws as exist is lax and these crimes are viewed as victimless and therefore of low priority. However, calls for action to combat TECs have increased over the past couple of years. These calls have come from both states and international organisations such as the United Nations (UN) General Assembly, the European Parliament, the Asia-Pacific Economic Cooperation (APEC) Forum, the G8 and the International Criminal Police Organization (INTERPOL). This is due largely to a new recognition of the broader social, economic and political implications of TEC. A recent report by the UN Environment Programme (UNEP) and INTERPOL (Nellemann et al. 2014), dealing with the illicit trade in wildlife and forest resources, points out that this trade not only damages environmental sustainability, it also obstructs sustainable economic development, reduces domestic revenues, interferes with livelihoods and undermines good governance and the rule of law, particularly in still-developing nations. The prospect of the extinction of certain iconic species such as rhinos, tigers and elephants if illegal poaching is left unchecked has also helped motivate states to think more deeply about how to respond to these threats. So, too, has evidence of a growing involvement on the part of both organised crime and ‘terrorist’ groups (militias, insurgent groups) in perpetrating many of these crimes. 

				However, responding to TEC is a tough challenge. Many TECs are complex in nature, involving diverse offenders, victims, motivations, modi operandi and outcomes.1 In addition, these crimes cross borders, complicating the task of responding to them. There is, therefore, no ‘one-size-fits-all’ solution. Policing strategies, penalties and other responses need to be tailored to the particular crime and its specific context. 

				Until now the chief response of states and international organisations has been to strengthen law enforcement. Transnational environmental crimes do not lack legal frameworks, with an abundance of applicable 

				
					1	 Consider, for example, the variety of crimes that can be categorised as ‘wildlife crime’ (Wyatt 2013): crimes involving the taking and trading of a variety of nonhuman animals and plants, serving different markets such as those for collectors’ items or traditional medicines, perpetrated by differently motivated offenders ranging from opportunistic individuals to highly organised crime groups, and resulting in different victims at varying distances from the actual act, including the species, humans (both individuals and societies), states and the environment itself.

				

			

		

	
		
			
				Regulatory Theory: Foundations and Applications

			

		

		
			
				502

			

		

		
			
				treaties2 and many interested international, regional and domestic institutions.3 Funding and support for law enforcement operations and new technologies for detection and investigation, as well as better resourcing and training of frontline enforcement agencies of various types (police, rangers, customs agencies, port and airport officials, and so on), have increased in recent years. But law enforcement is an expensive business and the financial outlay by states has not kept up with the need. 

				Moreover, so far, these investments have had a limited impact on TEC, particularly in terms of its prevention. This is well illustrated by data on poaching and trafficking of rhinoceros horn—a product highly valued in many Asian countries for its supposed medicinal benefits as well as for the status its possession brings (Milliken and Shaw 2012; Ayling 2013b). As Figure 29.1 illustrates, poaching of rhinos in South Africa increased by more than 9,200 per cent between 2007 and 2014. Figures issued by the South African Department of Environmental Affairs indicate that, while arrests for poaching increased from 2010 (when figures first became available) to 2014 and there was a small drop in 2015, poaching has shown little sign of diminishing. 

				
					2	 For example, 1973 Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES); 1979 Convention on the Conservation of Migratory Species of Wild Animals (CMS or Bonn Convention); 1987 Vienna Convention for the Protection of the Ozone Layer (Vienna Convention) and Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal Protocol); 1989 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal (Basel Convention); 1992 Convention on Biological Diversity (CBD). It should be noted that these treaties predominantly regulate trade rather than criminalise it.

					3	 For example, at the international level, there are intergovernmental organisations such as the CITES Secretariat, INTERPOL, the UN Environment Programme (UNEP) and UN Office on Drugs and Crime (UNODC), and organisations involving partnerships between states and civil society such as the International Union for Conservation of Nature (IUCN), TRAFFIC and the International Network for Environmental Compliance and Enforcement (INECE); at the regional level are bodies such as the Association of Southeast Asian Nations Wildlife Enforcement Network (ASEAN-WEN), the Asian Environmental Compliance and Enforcement Network Initiative (AECEN) and the Australasian Environmental Law Enforcement & Regulators network (AELERT); and, at the domestic level, there are governmental environmental ministries and subnational networks.
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				pretend to operate ‘offshore’ and hide behind anonymity. Some pretend to be small ‘ISPs’ themselves, claiming to their providers that the spam is being sent not by them but by non-existent ‘customers’. When caught, almost all use the age old tactic of lying to each ISP long enough to buy a few days or weeks more of spamming and when terminated simply move on to the next ISP already set up and waiting. (Spamhaus 2015)

				Spam emails with hidden malware or uniform resource locators (URLs) that direct users to malware are common methods used by cybercriminals to find new victims. For example, spammers may want to expand their botnets or cybercriminals may use them to propagate their computer intrusion software (that is, software developed as ‘crimeware’) to harvest passwords, credit card accounts, bank accounts and other sensitive personal information. The need to develop preventive methods to help reduce the propagation of malware via the frequently used medium of spam emails is the focus here. Before presenting our results, we briefly describe our data and how criminals disseminate spam emails.

				Unlike ‘low volume–high value’ cybercrime that targets financial services and requires advanced hacking capability, spam enables malware to reach ‘high volume–low value’ targets that are less likely to have effective antivirus measures in place. Such malware is distributed through two types of spam: those with an attachment that contains a virus or trojan horse that installs itself in the victim’s computer when opened; and those with a hyperlink to a web page where the malware is downloaded on to the compromised computer.

				Spam thrives on the acquisition of active email addresses and these addresses are harvested in three different ways: first, by searching for email addresses listed on websites and message boards; second, by performing a ‘dictionary attack’, which is a combination of randomly generated usernames with known domain names to guess correct addresses; and finally, by purchasing address lists from other individuals or organisations such as in underground markets (Takahashi et al. 2010). Once email addresses are harvested, spammers distribute spam by using botnets, and this technique is used by large spam botnets such as Storm Worm, Grum and Bobax (Stringhini et al. 2012). Spam often contains a malicious attachment or a link to legitimate websites that have been compromised by a web attack toolkit (for example, Blackhole).
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				Botnet-based spam emerged around 2004 as a novel distribution network and is responsible for almost all large-scale spam campaigns. Beside its potential for crime, spam is problematic because of its sheer volume, which impedes the flow of legitimate internet traffic. Spam volumes are estimated to be about 30 million spam emails each day (Symantec 2013). 

				A recent innovation involves attacking computers indirectly by concealing intrusions in an intermediary website or ‘waterhole’—that is, sites the target is likely to visit and which also host malicious code on the landing page (see Figure 30.1). Cybercriminals also create links in spam messages that point to exploit portals hosting malware—an alternative approach that avoids the need to hack legitimate websites before planting malicious code. 

				Figure 30.1 Example of a redirection link ‘waterhole’ attack

				Source: Authors’ work.

				Our analysis shows that 40 per cent of our dataset consists of emails that have been distributed more than 50 times and sometimes more than 1,000 times, suggesting that these spam emails have been sent by different groups, using botnets to distribute them (Alazab and Broadhurst 2016). 

				2. Dataset and results

				We use three real-world datasets (DS) of spam emails collected in 2012. Emails are identified as spam in two ways: first, an email user may determine that an email is spam; second, emails may be collected and identified as originating from known spamming networks. Both scenarios are captured in our real-world DS. For each email, we 

				
					[image: ]
				

			

		

	
		
			
				Regulatory Theory: Foundations and Applications

			

		

		
			
				526

			

		

		
			
				websites, child pornography and malicious web content (Federal Trade Commission 2009). However, Trend Micro (2010) reported that the service was back in business a few days later—reinvented and established outside US jurisdiction. 

				Laws, regulations and policies can, however, sometimes hinder the effectiveness of public or private actions. Policies such as ‘network (net) neutrality’ or common carrier policies (EC 2009) can hinder ISPs and other network providers from acting to eliminate criminal traffic from their networks because of the risk of breaching network neutrality regimes. Even in states where laws do not specifically preclude action, the conventional approach is to minimise possible interventions by ISPs and other actors that could counter or eliminate undesirable behaviour (such as hate mail, spamming). A potential policy change would be to reframe network neutrality laws or practices to allow for the alteration of internet traffic flows that indicate a high risk of being malicious. Under some interpretations of privacy laws, such as the US Electronic Communications Privacy Act (ECPA), companies that detect illegal activity on their networks are unable to voluntarily share information with other parties (for example, other ISPs or information security firms) about such activities to prevent further illegal activity. For instance, corporations are concerned about sharing non-redacted spam and phishing mail feeds, for fear of unintentionally violating their customers’ privacy rights under the ECPA (Barrett et al. 2011). Similar concerns prevail in Australia and have the effect of fragmenting collective countermeasures and creating barriers to applied research on such problems.

				4. Discussion 

				Spam as a prime means for social engineering continues to be a popular way to spread and inject malware on digital devices. Household users and small enterprises are most vulnerable to cyberattack due to factors such as the cost of maintaining up-to-date security. Thus, the oft-repeated cliché that our security is only as good as our weakest link applies. 

				Existing detection and defence mechanisms to deal with email spam containing malicious code are mostly reactive and ineffective against constantly evolving spam email formats that hide ever improving malware payloads and capabilities. There is an urgent need to identify new malware-embedded spam attacks (especially in the increasingly 
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				Lessig (2006) argued that cyberspace is substantially regulated by code—computer programming and system architecture. In this book, Code: Version 2.0, he notes that the internet is built on simple protocols based on the Transmission Control Protocol and Internet Protocol (TCP/IP) suite. Cyberspace is simply a product of architecture, not of ‘God’s will’. Lessig argued that the internet is the most regulable space that we know, since, through its architecture, it can reveal who someone is, where they are and what they are doing. When the machine is connected to the internet, all interactions can be monitored and identified. Thus, anonymous speech is extremely difficult to achieve. 

				Lessig (2006) described the code embedded in the software or hardware as ‘West Coast Code’, as it is usually ‘enacted’ by code writers on the West Coast of the United States such as in Silicon Valley and Redmond, Washington, the headquarters of Microsoft. It is different from the ‘East Coast Code’—the laws enacted by the US Congress in Washington, DC, complemented by state legislation. Although each code can work well alone, Lessig pointed out that the power of East Coast Code over West Coast Code has increased, especially when the West Coast Code becomes commercial. A classic example was seen in 1994 when the US Government enacted the Communications Assistance for Law Enforcement Act (CALEA). Under this Act, telephone companies are required to create a network architecture that serves well the interests of government, making wire-tapping and data retrieval easier. 

				Similarly, Katyal (2003) speaks of digital architecture and its relationship to cybercrime. He suggests that the architectural methods employed to solve crime problems offline could provide a template to help control cybercrime. This will become even more obvious as digital technology pervades modern society, and as the divide between the real-space and cyberspace diminishes. Katyal proposes four principles of real-space crime prevention through architecture: 1) creating opportunities for natural surveillance; 2) instilling a sense of territory; 3) building communities; and 4) protecting targets of crime (2003: 2262).1 

				To elaborate, Katyal maintains that current proliferating claims in cyber law are too grand and should not be seen in a binary formula, such as ‘open sources are more/less secure’ and ‘digital anonymity should be encouraged/discouraged’ (2003: 2261–2). Based on the architecture 

				
					1	 As the building of communities and protecting targets of crime focus on collaboration with other institutions, these will be introduced in a later section.
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				often governments control behaviour not individually, but collectively, through intermediaries’. In the real world, doctors and pharmacists are used as gatekeepers to prevent drug abuse and bartenders are given responsibility to prevent their alcohol-affected customers from driving. Internet content providers are asked to take down copyright-infringed music and films, as well as indecent content that may come to their attention. Quite independently of government, the multibillion-dollar information security industry exists to protect the digital assets of its customers.

				b) Non-profit organisations

				There are also many non-profit organisations that act as regulatory institutions in the cyber world. ICANN, mentioned earlier, is a non-profit organisation that regulates the distribution of domain names. The World Wide Web Consortium (W3C) is a non-commercial collective of volunteer organisations. The work of the W3C has political and regulatory consequences since internet standards are not purely technical, having underlying commercial interests, political preferences and moral evaluations (Feick and Werle 2010).

				In the domain of third-party cooperation against cybercrime, CERTs are prominent non-governmental organisations that share information on malicious cyber activities. CERTs are organisations that provide incident response to victims. It not only helps to safeguard information security within one country, but also collaborates with other CERTs at international and regional levels.

				There are also other non-profit organisations that deal with different types of issues in cyberspace—for example, Spamhaus, the Anti-Phishing Working Group and ECPAT. In addition, independent groups such as Cyber Angels promote cyber safety and engage in independent investigation of cyberspace. 

				c) Grassroots bodies

				Other groups, such as Anonymous, and individuals such as Edward Snowden, challenge cyberspace illegality with questionable methods of their own. Cyber crowdsourcing—the power of netizens conducting crime investigation by using social networking tools—has been shown to be a formidable form of private regulation. This is especially the case in Asia (Chang and Poon 2016; Grabosky 2013). Cyber crowdsourcing has been 
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				successfully used to identify viruses and malware. The US Government has also been harnessing the power of cyber crowdsourcing to combat cybercrime. It has recently established the ‘Neighborhood Network Watch’ program, which educates internet users on cybersecurity and encourages them to report suspicious behaviour related to terrorism (Shiffman and Gupta 2013). This can also be seen as ‘wiki cybercrime prevention’.

				Hybrid regulatory orderings

				There are three basic ways by which commercial companies collaborate formally with government as regulators of cyberspace: such cooperation can be commanded by law, it may flow from commercial public–private partnerships or it can be entered into on a pro bono basis by the commercial actor (Ayling et al. 2009). An example of coercive collaboration is the requirement that telecommunications carriers design systems in such a way as to facilitate surveillance by state law enforcement agencies. The CALEA legislation noted above is but one example. 

				Commercial joint ventures have been established between law enforcement agencies and private commercial entities. The New York Police Department (NYPD) and Microsoft jointly developed the ‘Domain Awareness System’ to track surveillance targets using databases and surveillance cameras around New York City. The system is designed to be licensed for use by other law enforcement agencies, with profits to be shared by the NYPD and Microsoft (City of New York 2012). 

				The private sector may also provide goods and services to law enforcement agencies free of charge. In 2014, a memorandum of understanding was signed between Microsoft and the Jakarta Police Department to educate the public on the danger of using pirated software. Through the training, they wished to increase awareness and cybersecurity protection for customers and businesses (Cosseboom 2014). Similarly, Intel’s McAfee security branch has signed an agreement with European law enforcement to establish joint operations to control cybercrime (Kirk 2014). Such acts of corporate largesse are obviously in the donors’ interests. Whether they are entirely consistent with the policy priorities of the recipient is another matter (see Tusikov, Chapter 20, this volume).

				Big companies are not the only ones to play a role in governing cyberspace; small and medium-sized companies also contribute via information sharing. InfraGard, an information sharing and analysis effort established by the US Government with business, academic institutions, state and local law enforcement agencies and other participants, is a good example 
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				derived from responsive regulation and nodal governance can be used by patients to turn themselves into active regulators in their own cause rather than remaining passive regulatees shuffling through a world of medical command. The National Research Centre for OHS Regulation has been one of RegNet’s longest running centres, with funding from the Australian Research Council and Safe Work Australia. Harmful work environments kill about two million workers globally each year. Elizabeth Bluff, one of the directors of the centre, opens her chapter with this startling estimate and analyses how good uses of the broader version of regulation described in Chapter 1 of this volume can save lives.
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				2. Law, health and science

				Public health law research (also referred to as ‘legal epidemiology’) is the scientific study of the relation of law and legal practices to population health (Burris et al. 2010, 2016). This includes both direct relationships between law and health and relationships mediated through the impacts of law on health behaviours and other processes and structures that affect population health. Both ‘law’ and ‘health’ are broadly conceived in PHLR. 

				Consistent with the general approach in studies of regulation and governance (Braithwaite et al. 2007), PHLR’s conception of ‘law’ is not confined to ‘law on the books’—constitutions, statutes, judicial opinions, and so on. PHLR is necessarily concerned with the psychosocial mechanisms through which compliance is achieved, the range of state and non-state regulatory techniques that may be deployed and how law operates as a social practice embedded in institutions and implemented by agents (Stryker 2013). It is part of, not distinct from, the social environment whose influence on health is the focus of social epidemiology.

				In the tradition of social epidemiology, health is understood as a product of the interaction of genes, people and places, and not simply, or even primarily, a consequence of consuming healthcare services (Berkman and Kawachi 2000). Most things human beings do, and most characteristics of our environments, have some impact on the level and distribution of health in a population (CSDH 2008). 

				This view of law and epidemiology suggests two broad roles for law in the production of health. First, law helps build and maintain the social, economic and physical worlds in which we live, learn, work and play. It authorises, structures and protects institutions and statuses, validating and protecting current distributions of power and resources and prescribing methods for change. Second, law acts as a mechanism through which social structures are transformed into a level and distribution of health in a population. The life course of a person with the status ‘poor’, for example, will often be shaped by experiences with legal rules, institutions and agents that are quite different from those of better-off people (Sarat 1990). 
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				3. Measuring and monitoring law

				When law is being evaluated in quantitative research, the very first methods question is how to capture the attributes of law in a way that will be accepted as reliable by the scientific community. In any study involving laws in multiple jurisdictions that vary across time (for example, studies of state/provincial laws or cross-national studies), accurate measurement of law allows the research to fully exploit the natural experiment that such variation creates. For decades, a small cadre of scientists, including lawyers, has been creating scientifically reliable legal datasets, but there was until recently little in the literature in the way of articulated, shared standards cutting across topical silos. In the past few years, however, both new methods papers (Anderson et al. 2013) and new tools (Public Health Law Research Program 2015) have emerged in PHLR to define standards and support more efficient and accurate measurement of the attributes of statutes and regulations.

				Measuring law for scientific purposes is quite different from the way lawyers measure law in traditional legal research. Legal research is typically focused on assessing how a rule may be applied to a particular situation, and is typically focused on current law. In contrast, scientific research is focused on measuring underlying dimensions of law whose importance is derived from theory, and relating those dimensions to other phenomena. To meet scientific standards, a dataset must be created through transparent and reproducible methods, which requires an explicit protocol and variables that are sufficiently objective to be consistently measurable by different researchers. Achieving sufficient reliability requires strict quality-control procedures and, typically, redundant research processes using multiple independent coders. 

				A dataset of US state laws addressing the use of mobile phones by drivers provides an illustration (Ibrahim et al. 2011). The research encompassed all laws directly addressing the use of mobile communications devices by drivers enacted by US states between 1992 and 2010. Given that 39 states had passed more than 300 iterations of these, which were being coded for 20 variables, the project was not small, either in the collection of the law or in its coding. 

				Both the regulatory strategy and its targets had evolved over the years, which points to the need for both formative research and a recursive approach to coding. Earlier statutes referred to ‘cellular telephones’ or 
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				Knowledge of the law is associated with the belief that playing after a concussion is unwise, that one’s peers disapprove of playing after a concussion and that refusing to play (or allow an injured athlete to play) is a feasible behaviour.

				People who know about the law and report compliance or an intention to comply regard the law as legitimate and fairly applied. 

				If the observed behaviour and attitude in the regulated population are consistent with these hypotheses, and the enactment and implementation of the law are correlated in time with a reduction in harm, we can proceed with more confidence that the law is helping the situation.

				c) Guiding reform and implementation

				Having provisional confidence that a law is having an effect on health outcomes is not the end of the inquiry. Logically, we should desire that law has the largest positive effect it can have, with the fewest negative effects. Research that documents the mechanisms of legal effect can make a valuable contribution to making law work better. Documentation of implementation can identify practices that enhance or reduce the law’s impact. Negative side effects may be largely the result of how the law is enforced or implemented, rather than an inevitable consequence of the law’s terms or design. 

				In the youth concussion example, early research found that student attitudes towards concussion reporting had the greatest impact on their intention to report (Register-Mihalik et al. 2013). In Washington state, which passed the first of these laws, both athletes and parents are required to review and sign a concussion information form as a condition of participation, but implementation research three years into the regime showed that only 39 per cent of athletes and 58 per cent of parents had completed the form (Chrisman et al. 2014). Other findings indicated that many students were getting limited education from their coaches, but also that how much a coach knew about concussion was not linked with their willingness or ability to identify athletes in their charge who were playing on after suffering one (Rivara et al. 2014). These findings would suggest that greater emphasis on compliance is needed and that, if there are any substantial declines in repeat concussion, it will be difficult to attribute them to the law. Advocates and policymakers can use this information to allocate resources and attention to compliance.
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				Governance, regulation and health equity

				Sharon Friel

				1. Introduction

				Whatever your beliefs about society, your political views, your outlook on life or your material circumstances, the enjoyment of adequate health is vital to the pursuit of whatever life you have reason to value. Health is intrinsic to living—no matter what one’s walk of life. But health is not simply an instrument for the purposes of other social functions; it is an end in itself. Health is the product and reflection of society’s attention to an adequate standard, available to all, in the conditions in which its population lives. 

				In spite of impressive initiatives by institutions worldwide, health issues are constantly in the news: famines, wars, early death and escalating healthcare costs from obesity, diabetes, cancers and mental illness, deaths and injuries from traffic accidents and extreme weather events, and the prevailing communicable disease killers such as malaria, tuberculosis and now Ebola keep the world busy (AP-HealthGAEN 2011; Frieden et al. 2014; Murray et al. 2012). 

				No country is immune from these concerns but such life and death experiences are not distributed evenly between or within nations. It seems remarkable that, today, a man living in the east end of Glasgow, where this author is from, is at risk of dying 15 years earlier than a man living 
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				international capitalist arrangements, often unequal, and the enormous differentials of national wealth and poverty that these generate (Stiglitz 2013). 

				Within countries, the health experienced by different groups corresponds very closely with their place in the social hierarchy or with their different living and working conditions. Empirical studies from around the world provide compelling evidence of a persistently graded relationship between social position and health. Generally, the further down the social ladder, the greater is the risk of poor health and premature death (Di Cesare et al. 2013; Marmot et al. 1991; Labonté et al. 2005). 

				At the core of a political economic explanation of health inequalities within countries is the Marxist belief that material disadvantage directly affects the variation in mortality and health outcomes, and that class relations underwrite the associations between social position and health outcomes (Scambler 2007). It is believed that material circumstance is structurally determined, evolving from political, economic and social contexts, and that individuals across the range of social positions are exposed to significantly differing daily environments as a result. In all societies, rich and poor, the materialist hypothesis suggests that social infrastructure—in the form of legislation and regulatory protections and controls, social protection systems and services such as education, health services, transportation and housing—is vital for health.

				Freedoms and control 

				While opportunities for health are vital, they alone are not enough. The function of a just society is to do more than simply open the way for individuals to make use of their opportunities; it is to organise in such a way that, where people are deprived of opportunity to lead meaningful lives, such effects can be detected and changed. Sen (1999; 2009) does this by extending Rawls’s argument through the introduction of people’s capabilities or substantial freedoms: real opportunities based on natural and developed potentialities, as well as the presence of governmentally supported institutions, to engage in political deliberation and planning over one’s life—that is, having the freedom to lead a healthy and flourishing life.

				Freedom relates to agency and empowerment, which operate along three interconnected dimensions: material, psychosocial and political. As discussed earlier, people need the basic material requisites for a decent life, but they 
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				creating ‘just institutions and structures’ is necessary but insufficient. Supporting people’s freedoms and opportunities and enabling people to realise their potential are essential. One might argue that responsive and smart regulation is in order (Ayres and Braithwaite 1992; Gunningham et al. 1998).

				Regulatory approaches and health equity

				Let me use the example of inequities in obesity to illustrate a range of possible equity-oriented regulatory mechanisms. Obesity is the result of an imbalance in energy consumed (via diet) and energy expended. In high- and middle-income countries, obesity is more common among socially disadvantaged groups (McLaren 2007; Ezzati et al. 2005). 

				Three major social changes over the past 50-plus years—globalisation, marketisation and the increasing power and impact of the business sector (Nye and Kamarck 2002)—are highly related to obesity and, in particular, diet. 

				One of the instruments of these social changes, trade liberalisation, sits often uncomfortably with health and diet-related inequities. Without doubt, trade agreements influence the distribution of power, money and resources between and within countries, which, in turn, affects people’s daily living conditions and the local availability, quality, affordability and desirability of products including food (Friel et al. 2015).

				Health concerns relating to trade agreements have tended to focus on two areas: the protection of multinational intellectual property rights and the implications for access to essential medicines; and the privatisation of health care and health-related services (Labonté 2014; Blouin et al. 2009). However, as the scope and depth of trade agreements have expanded over recent decades, two further areas have been receiving greater attention: the reach of trade agreements into ‘behind-the-border’ issues affecting domestic policy and regulatory regimes (Labonté 2014; Thow et al. 2015); and trade and investment in health-damaging commodities (particularly tobacco, alcohol and highly processed foods) and the associated global diffusion of unhealthy lifestyles, which is particularly relevant for obesity (Hawkes et al. 2009, Stuckler et al. 2012). 

				Administrative regulatory capacity is essential to deal with these trade–diet risks. At the national level, countries must understand that free-trade agreements carry health and social risks and costs (Walls et al. 
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				2015). Internationally, agencies such as WHO can play an important role to support countries to implement trade agreements, as well as provide technical guidance and support with respect to ensuring health concerns are represented at the international level. 

				Equitable food marketing requires binding international codes of practice related to healthful food marketing, supported at the national level by policy and regulation (Cairns et al. 2013). Restricting exposure to advertising of foods high in fat, salt and sugar is widely considered to be one of the most cost-effective child obesity prevention approaches available and may contribute to reducing dietary inequities due to the higher exposure and vulnerability of low-income children to marketing (Magnus et al. 2009; Loring and Robertson 2014). Reliance on voluntary guidelines may result in differential uptake either by better-off individuals or by institutions and provides little opportunity for private-sector accountability (Galbraith-Emami and Lobstein 2013). 

				Economic instruments can help regulate dietary intake, and involve domestic healthy food production subsidies and food taxes. According to modelling literature, regulatory approaches that combine taxes on unhealthy foods with subsidies on healthy foods such as fruits and vegetables are likely to have the greatest positive influence on inequities in healthy eating (Thow et al. 2010; Ni Mhurchu et al. 2013; Nicholls et al. 2011). 

				Urban planning levers hold promise in providing solutions to the problems of land use mix and equitable access to healthy food. The city of Sam Chuk in Thailand restored its major food and small goods market with the assistance of local intersectoral action inclusive of architects. In general, urban design and planning would be greatly aided by routine health-equity impact assessment of food retail placement, neighbourhood walkability, transport networks and street safety. 

				Without material and psychosocial resources, however, having nutritious food available and physically accessible means little. Prudent social policy initiatives such as social protection schemes and national wage agreements can provide material security if based on healthy standards of living, and if they reflect the real cost of healthy eating (Friel et al. 2006). 
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				involves many faces; as Rawls noted, we need fair and just institutions, but, returning to the notion of empowerment, we also have other mechanisms through which to enable actors and their agency. 

				Formal civil society organisations have enabled improvements to social determinants of health at all levels of society, through advocacy, monitoring, mobilisation of communities, provision of technical support and training and by giving a voice to the most disadvantaged sections of society. New social movements such as informal workers’ alliances in low and middle-income countries, including fair-trade basic food producers and anti–child labour campaigns, are now also developing and aﬀecting employment conditions in ways that are good for health.

				Some argue, however, that the current global arrangements of norms and regulations render some actors structurally weak (Ottersen et al. 2014). To what extent can agency change the effects of structure? In part, the answer lies in agent-constructed webs of influence (see Drahos, Chapter 15, this volume) and exploiting networks of nodal governance to change flows of power and influence (see Holley and Shearing, Chapter 10, this volume). There are lessons from history on how to pursue health and health equity using soft forms of power and networked governance (see Box 33.1). 

				Box 33.1 Lessons from Doha

				
					The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) was signed in 1994. It mandated 20-year patent terms for signatory countries. However, at the insistence of many low- and middle-income countries, the TRIPS agreement incorporated a number of flexibilities (health safeguards) for countries to bypass patents to protect public health (for example, in circumstances of emergency). The rights to use these safeguards were reaffirmed in the 2001 Doha Declaration on Public Health and the TRIPS agreement. How did this happen? Analysis by Drahos (2003) points to four elements of good governance: 1) good technical analysis of legal and economic issues; 2) clever framing of issues by advocacy groups; 3) circles of consensus, building unity among developing countries; and 4) networked governance, with a broad-based coalition of states integrated with NGO networks.

				

				4. Conclusion

				Health inequities are emergent structural properties of complex systems—changing only when systems change. If one were to take a Marxist approach then change would mean a replacement of the capitalist neoliberal order. However, as others in this book highlight, capitalism 
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				more than 80 per cent. While consumer surveys arguably are a relatively reliable way of gauging patient views, anecdotal accounts can be telling. While many are testimonials by grateful patients, others tell tales of poor treatment. The personal stories of patients who experienced a medical error can be a powerful way of influencing policymakers.

				All public hospitals in Australia have internal complaints procedures, as required for over a decade by intergovernmental hospital funding agreements, although hospital brochures prefer to avoid the word ‘complaint’ and instead ask ‘what would you like to tell us?’. People can complain to a designated staff member or can take their complaint outside to an independent agency: each state and territory has a healthcare complaints commissioner or similar title (Walton et al. 2012). For example, in 2013–14, the NSW Health Care Complaints Commissioner received 4,767 written complaints, investigated 226, took 14 to a professional standards committee and prosecuted 67 matters. 

				6. Entitled citizens

				The fundamental right of citizens to good health care is set out in some countries in a constitution, bill of rights, legislation or codes of practice. Such formal entitlements offer leverage in demanding quality health care. The idea of patient rights flows from the United Nations (UN) 1948 Universal Declaration of Human Rights in that a person has a fundamental right to good health and to good health care. Views on patients’ rights differ across countries depending on social and political norms, and there are still some echoes of attitudes depicted in Solzhenitsyn’s novel Cancer Ward, in which patients had to battle with the doctors for information about their treatment:

				[Doctor] It’s strictly against the rules for patients to read medical books … 

				[Patient] What is the diagnosis? 

				[Doctor] Generally speaking, we don’t have to tell our patients what’s wrong with them … (Solzhenitsyn 2003: 41)

				Since at least the 1980s in Australia, the state has been expected to consult with its citizens on matters that affect them. Patient participation has been adopted in the health sector and health managers are expected to be adept in managing consultation with patients and many other 
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				7. Active partners 

				Citizen participation strategies are pursued in the health sector with the intention of redressing the unequal power relationship between professionals and patients. The citizen participation concept suggests a democratic paradigm where a person is an active partner in decision-making. This approach aligns with community development principles that broadly are about removing conditions of domination (for example, by health professionals) and increasing the self-determination of individuals by lifting restrictions (for example, by providing accessible and good health care) and by increasing capacity (for example, through information and empowerment). In transactions between people and health services, the therapeutic argument is that involving patients as partners in the process results in satisfied patients and in better health outcomes. The quality argument is that patients understand their own needs best and can help ensure the safety and quality of their own care. The governance argument is that consumers can regulate their own health care: in market terms, they are coproducers of their own health care and, in citizenship terms, they are active participants. 

				Most health sector boards and advisory councils now include consumer representatives, but the issue of who best represents healthcare users remains problematic. Boards are more likely to seek members from consumer organisations (substantive representation) than to aim for a microcosm of the consumer population (descriptive representation) or to seek members through a democratic voting procedure (formal representation). 

				The claim is that research shows that patients who are more involved with their care tend to get better results (Agency for Healthcare Research and Quality 2008). The evidence for this claim is strong, particularly in the area of chronic care management, where people have a long-term commitment to understanding and being involved in the management of their own health care. The World Health Organization (WHO) World Alliance for Patient Safety has set up an international network of patient organisations to enlist consumers in helping to drive the patient safety movement. Health services now enlist patients as partners in a range of activities that involve them in contributing to treatment decisions, checking the accuracy of records and processes, monitoring their own treatment and being involved in self-management (Coulter and Ellins 2007). For example, people now have the right to read their own medical record, which previously was regarded as the property of the healthcare 
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				case of the US private health insurance model. The increasing complexity of health care has prompted the role of a trusted intermediary (broker, case manager, advocate) who can manage interactions with health services and insurance funds on behalf of a patient. 

				The strategy of enlisting others with greater powers also aligns with the idea of nodal governance, whereby a regulator seeks to exert influence through a concentration of regulators at a particular location in a regulatory field (Burris et al. 2005; Holley and Shearing, Chapter 10, this volume). For example, the Australian Commission on Safety and Quality in Health Care gathers together experts and policymakers as leaders on strategies to improve health care. A patient can recruit more powerful actors who have the capacity to connect together and pull the various strands of power. An individual patient may therefore exert influence through a better informed family member or friend, a health ombudsman or lawyer, or through groups that range from self-help groups based on mutual assistance between peers to formal organisations run by a board and employing professional staff. Large non-governmental organisations (NGOs) advocate on behalf of their clients or on behalf of a defined population group and might also engage in research, prevention and treatment. 

				8. Aggrieved litigants

				Some observers propose ‘regulation by litigation’ as an effective strategy for regulating health care. Compensation for medical injuries in common law countries, including Australia, is a fault system based mainly on the tort of negligence—torts being civil wrongs where compensation is sought. Several categories of charges by patients against health professionals can arise, including negligence and criminal charges, such as assault (McIlwraith and Madden 2006). The main arguments for patients being able to sue healthcare providers are that it is a necessary avenue of last resort for aggrieved patients and, second, that it has a salutary impact in ensuring better and safer health care (Hirsch 2009). The counter view, however, is that fear of being sued makes health professionals more likely to cover up rather than learn from their mistakes, and that the experience of litigation is traumatic and costly for all concerned. Further, since many cases are settled out of court, the opportunity for wider learning is limited, since medical indemnity insurance funds are not keen to publicise and so promote more litigation by patients.
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				Taking enterprise behaviour as the starting point, nine practices are outlined, which, if rigorously implemented, sustain better protection for health and safety at work. Enterprise behaviour is, however, motivated by business goals and priorities, and influenced by organisational capacities and characteristics. In turn, non-state institutions and actors in enterprises’ social and economic environments shape their motivations and capacities, with positive or adverse consequences for WHS. After examining these issues, the chapter turns to state regulation, including WHS laws and the role of state regulators, which seek to influence motivations and capacities and, through these, actions and outcomes for WHS. While the empirical research and theory canvassed in this chapter are applicable in different countries, the challenge of regulating transnationally in the context of global supply chains warrants specific attention, and this is the focus of the final section.

				2. Enterprise behaviour: Preventive practices

				Empirical research suggests nine practices for effectively managing WHS to prevent work-related injuries, disease and deaths, as outlined by Johnstone et al. (2012). First, risk management is the central focus of WHS management as, to ensure health, safety and wellbeing, the enterprise must rigorously and comprehensively identify potential sources of harm, implement and maintain measures to eliminate or minimise risks and give preference to measures that design out or control risks at the source (see also ‘Laws for WHS’ below). Second, initiatives to manage WHS are led by senior managers and are planned, resourced, implemented and reviewed to ensure their effectiveness. Third, attention to WHS is integral to other organisational decision-making and functions, and forms part of the responsibilities of managers, supervisors and workers, commensurate with their roles. Fourth, WHS knowledge and skills are developed across the enterprise and are not confined to particular individuals, even if the enterprise employs or engages WHS professionals or practitioners to facilitate WHS management (see also ‘Organisational capacities’ below).

				A fifth practice is open and constructive communication about WHS matters among managers, supervisors and workers, and active worker participation through operational meetings (staff or toolbox) or health and safety representatives and committees. Priorities for participative problem solving are risk analysis for tasks and work roles, inspections 
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				For example, corporations may develop codes of conduct, the success of which depends on them having the self-interest to ensure compliance by their suppliers (Kolk and van Tulder 2005). For their part, global unions have negotiated international framework agreements with more than 100 corporations, which apply to their operations throughout the world (Global Unions n.d.). Trade development NGOs such as Fairtrade International have set standards (drawing on ILO conventions and national legislation) and support their implementation in around 70 producer countries, with inspection and certification (by FLO-CERT) of supply chain participants from point of production to point of sale (Dragusanu et al. 2014). FairWear campaigns have similarly sought to improve working conditions, but through ethical networks of union and social movement participants (Burchielli et al. 2004).

				The above examples highlight the different participants in emerging, hybrid forms of global labour governance, which bring together state and non-state bodies to secure action on WHS and other labour standards issues (Marginson and Meardi 2014). A significant example is the legally binding Accord on Fire and Building Safety in Bangladesh, negotiated in response to the collapse of the Rana complex, in which more than 1,100 people died and 2,500 were injured. Participants in this networked governance are the 190 apparel corporations from 20 countries that have signed up to the accord, two global unions and numerous Bangladeshi ones, four campaign and advocacy organisations and the ILO as the independent chair for the accord. Among other matters, the accord requires thorough and credible safety inspections by skilled personnel and commitments by customer companies to ensure their supplier factories implement required corrective actions.

				The indications are that, globally, as within nations, no single source of state or non-state regulation is adequate to ensure continuing and effective action on WHS. Rather, successful strategies harness a combination of participants and regulatory mechanisms, including empowering non-state actors as surrogate regulators (see Gunningham and Sinclair, Chapter 8, this volume).
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				regulation of public regulatory sovereignty. Neil Gunningham and Darren Sinclair, drawing on their work in mining regulation, show that solutions inspired by meta-regulation may founder when they run into resilient informal systems with deep roots. Here, the insights of legal pluralism are needed (see Forsyth, Chapter 14, this volume). Jeroen van der Heijden also explores the limits of creative governance solutions, this time in the context of urban sustainability and resilience. Collaborative governance and voluntary programs within cities are producing instances of success when it comes to energy efficient, low-carbon buildings, but these instances are yet to reach the scale and increase in growth required if cities are to reach a new sustainable equilibrium with their surrounding ecosystems. States remain central nodes in webs of regulation when it comes to scaling up regulatory solutions. The limits of new regulatory approaches in the context of the paradigm of new environmental governance and approaches such as experimentalism, adaptive governance and collaborative governance form the topic of Cameron Holley’s chapter. 
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				11. The consumer protection acts

				All governments in Australia had their attention drawn to the safety of a wide range of consumer products following Nader’s campaigns, the establishment by the US Federal Government of the Product Safety Commission and the results from a growing number of product tests carried out by the Australian Consumers’ Association. The first government response was in Victoria, where the Consumer Protection Council, to advise the government on consumer protection issues, was established in 1965. It was, however, the NSW Consumer Protection Act 1969 that became the general model for the rest of the nation and established both the Consumer Affairs Council and the Consumer Affairs Bureau under the Commissioner for Consumer Affairs. The bureau’s primary responsibility was to advise consumers and handle their complaints—the first time a government had provided such a service.

				When considering why it was this particular era (1965–75) that finally saw the advent of government consumer affairs agencies and wide-reaching consumer protection legislation, a NSW Department of Consumer Affairs’ publication in 1987 suggested the following factors:

				The rapidly increasing VARIETY of goods and services which modern technology made available and which became increasingly difficult for the consumer to evaluate;

				The growing size and complexity of the production and distribution system which placed the buyer at an increasing distance, both physically and psychologically, from the seller;

				The high level of SOPHISTICATION IN MARKETING AND SELLING PRACTICES in advertising and other forms of promotion;

				The REMOVAL OF THE PERSONAL ELEMENT from the buyer/seller relationship as a result of large shopping centres and supermarkets, mass-marketing methods and the consumer’s greatly increased mobility;

				The PRE-PACKAGING OF GOODS which again made it difficult for consumers to assess what they were getting in terms of value for money and operational ability;

				The increasingly COMPLEX TERMS AND CONDITIONS on which goods and services were sold;

				The many and varied forms of CONSUMER CREDIT and their widespread availability;
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				The CONFLICT OF INTERESTS between standard business practices and consumers’ needs;

				The increasing availability of RENTAL SCHEMES, as against direct purchase, for a wide range of goods;

				The growth of LARGE CORPORATIONS, MULTI-NATIONAL COMPANIES AND MONOPOLIES which often placed the consumer at a disadvantage in the marketplace in terms of bargaining power;

				POOR ACCESS TO LITIGATION AND REDRESS—the court system being too costly for the average consumer to gain redress for problems with everyday goods and services. This added yet another layer to the general sense of powerlessness. (NSW Department of Consumer Affairs 1987).

				12. The national perspective

				With the advent of the Whitlam Labor Government in 1972, consumer affairs, for the first time, was given national attention. The outstanding product of this was the Trade Practices Act 1974 (TPA). Considered by many internationally as the best model of consumer legislation, its architect, then Attorney-General, Lionel Murphy, drew, as was his wont, on the best of US and English law and his creative ideas and those of his advisers. The Act amalgamated a strict regime for dealing with restrictive trade practices (vastly improving provisions contained in an earlier Act)2 with groundbreaking consumer protection provisions. He described the legislation’s purpose thus:

				In consumer transactions, unfair practices are widespread. The existing law is still founded on the principle known as caveat emptor—meaning ‘let the buyer beware’. That principle may have been appropriate for transactions conducted in village markets. It has ceased to be appropriate as a general rule. Now the marketing of goods and services is conducted on an organized basis and by trained business executives. The untrained consumer is no match for the businessman who attempts to persuade the consumer to buy goods or services on terms and conditions suitable to the vendor. The consumer needs protection by the law and this Bill will provide such protection.3 

				
					2	 Restrictive Trade Practices Act 1965 (Cth).

					3	 Senator the Hon. LK Murphy QC (1973), CPD Senate, vol. 57: 1013–14.
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				Shifting profits and hidden accounts: Regulating tax havens 

				Gregory Rawlings 

				1. Introduction

				In 1998, a UK Home Office investigation into financial services regulation in the Channel Islands and the Isle of Man found that there were some 15,000 nominee company directors on Sark, the world’s smallest semi-sovereign self-governing jurisdiction. These directors, also known as ‘signers’, sat on the boards of companies incorporated in the United Kingdom, Ireland, Panama and the Isle of Man, but seemed to have very little idea of what ‘their’ companies actually did. One islander alone was the director of 3,000 such companies. Yet while Sark had 15,000 company directors, the island’s population stood at just 575 (Edwards 1998: 88). Following a 1999 UK court decision that condemned sham nominee directorships and subsequent regulatory reforms in the financial services sector in the Channel Islands, the ‘Sark Lark’, as it was known, appeared to come to an end. However, while the island lost some of its appeal as a centre for nominee directorships, its directors were keen to continue their careers as professional signers elsewhere. 

				More than 14 years later, the UK newspaper The Guardian revealed that a group of 28 nominee directors had been able to continue offering services to tens of thousands of secret offshore companies by relocating 
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				themselves across the world. These offshore corporate directors, whose services were for hire to companies incorporated in major markets and specialist finance centres, were discovered in Cyprus, Dubai, Mauritius, St Kitts and Nevis (particularly Nevis) and Vanuatu. As The Guardian reported, ‘many still keep in touch on Facebook’ (Leigh et al. 2012). Collectively, they sat on the boards of 21,554 companies incorporated in the British Virgin Islands (BVI), the United Kingdom, Ireland and New Zealand. One woman, with 12 addresses listed with the British Companies Register, ‘controlled’ 1,200 companies from the Caribbean island of Nevis. She continued to list a cottage on Sark, which provided a physical location for these companies’ numerous addresses. The corporations ‘controlled’ from Nevis were involved in Russian property development, pornography and online gambling (Ball 2012a). Despite UK officials declaring that they would not tolerate the abuse of company directorships from Sark as far back as 1999, the island continues to provide a favourable location for ‘signers’ to provide their services. In 2012, two island residents on Sark sat on the boards of 8,239 companies (Ball 2012b). 

				The ability of company directors to bypass national regulations governing transparency, disclosure and due diligence, not to mention the sheer number of corporations involved, is emblematic of the continuing importance of tax havens, or offshore finance centres (OFCs) or international finance centres (IFCs), in contemporary global economic processes. These nominee company directors provide services for the ultimate owners of corporations whose identities remain obscured by layers of confidentiality, anonymity and privacy that are shielded by special purpose entities (SPEs), trusts and foundations incorporated in multiple jurisdictions with diverse approaches to fiscal norms and commercial regulations. 

				Despite decades attempting to regulate tax havens and, in some cases, close them down, countries continue to prosper by offering regulatory flexibility in tax, finance and corporate management. Just when one area of offshore financial activity (such as banking) appears to be making major advances in regulatory reform, another new area of previously unforeseen commercial value suddenly finds tax haven markets to be particularly useful. Improvements in sharing information, transparency and data matching between tax havens and major economies have been offset by developments in e-commerce, whereby apps, software and search engines can register their intellectual property (IP) in one 
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				jurisdiction, gain advertising revenues in another and pay taxes in a third country (invariably, a tax haven) and, if not strictly meeting its definitions, reaching an agreement with competing governments to make it as such. Tax havens continue to offer products and services for trusts, banking, private charities and foundations, transfer pricing, mutual funds, SPEs, international business companies/corporations (IBCs), payrolls, superannuation (pension) funds, shipping registration, offshore equity income and asset stripping. Moreover, archetypical tax havens (tropical islands, crown dependencies and alpine principalities) have increasingly been joined by countries that were never designed for this purpose. These include major members of the Organisation for Economic Co-operation and Development (OECD) that continue to compete among each other for highly mobile capital by offering tax concessions, regulatory reforms and attractive IP protections. Just as tax havens provide multiple spaces for financial and fiscal ‘freedom’ and ‘innovation’, ways of managing them have been characterised by networks of competing regulatory projects, from setting international standards of best practice through to bilateral agreements designed to share information. Yet the release of information has not stopped regulatory arbitrage for taxable profits. If anything, it has just made it more transparent. The regulation of tax havens and aggressive tax planning remains a deep problem because globally networked markets have become more and more dynamically efficient in providing these services, or, as John Braithwaite (2005) puts it, they have become efficient ‘markets in vice’. The importance to democracy of maintaining the integrity of the tax institution was a major theme of the Regulatory Institutions Network (RegNet) Centre for Tax System Integrity, with research on tax havens being a major strand of its work.

				This chapter examines tax havens, offshore finance centres and the challenges of multiple, competing and contradictory regulatory initiatives. It provides an overview of the rise, consolidation, resilience and adaptation of tax havens and offshore finance centres. This is followed by an exploration of the transactions OFCs facilitate and resulting regulatory risks and responses, both in the havens themselves and in taxing states. Many of the latter have become, paradoxically, tax havens themselves and this transformation, or dualistic character of low tax costs and financial liberalisation, is one of the major challenges that regulators face today. 
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				demonstrated in his account of the regulatory challenges presented by parent offices and their globalisation, ‘the scale of the problem has grown in magnitude’. 

				Even though the double Irish–Dutch sandwich has been closed in its current form under US pressure, whenever regulatory authorities discover and end one arrangement, others are quick to emerge and take their place. As Forbes tax columnist Robert W Wood (2014) wrote: ‘Tax people will be scrambling to create new structures, but there’s some breathing room. And when new structures are developed, I’ll bet Ireland will have a role.’ 

				Individual OFCs are seldom used in isolation, especially archetypical island state tax havens with low populations and small domestic markets where large transactions raise red flags of tax risk for revenue authorities. Instead, they form parts of wider structures involving multiple jurisdictions. Tax planners working for HNWIs and multinational corporations find countries with economies of substance (Netherlands, Singapore, Ireland and the United Kingdom) to be particularly attractive in arranging legal structures because of the network of double taxation agreements they are party to (which means that taxes are not paid twice and deductions can be claimed, sometimes to cancel them out altogether). These jurisdictions do have tax systems that can be quite high, but they ‘ring fence’ international operations (which are taxed at low or zero rates) off from domestic activities, which continue to be charged at regular rates. Companies and their lawyers and accountants can also conclude specific deals with particular governments to exempt them from local taxes even where they might ordinarily be payable. The European Grand Duchy of Luxembourg, which straddles the boundary between a medium-sized economy and an archetypical tax haven, has given hundreds of multinational companies special concessions and private agreements allowing them to avoid not only its 29 per cent company tax rate, but also taxes elsewhere, including in the corporations’ home countries. In November 2014, 28,000 pages of tax agreements between Luxembourg’s government and 340 multinational companies were leaked to the media, illustrating how these firms incorporated, organised and ‘managed’ subsidiaries and local parents out of Luxembourg to reduce and avoid their overall total tax bills, using variations of the double Irish–Dutch sandwich, together with other forms profit shifting, 
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				Administrative Assistance in Tax Matters was amended in 2010 and became available for states to sign in 2011. By 2014, 84 jurisdictions, including financial centres previously classified by the OECD as tax havens, had signed. The convention strengthens international cooperation between states to collect and assess taxes and recover monies owing and enshrines the Automatic Exchange of Information Standard between signatories. 

				5. Conclusion 

				These initiatives pioneered by the OECD (in conjunction with other multilateral organisations such as the IMF, World Bank and European Union, together with leading state actors such as the United States) have invoked principles of responsive regulation, cooperation and consensus rather than sanction, penalty and threat against tax havens. Indeed, the OFC states have been brought on board to such an extent that they are considered partners readily committed to ending global tax evasion. So successful have these strategies been that the OECD has consigned its 2000 tax havens listing ‘to history’. As it observed in its assessment of the work of the Global Forum: 

				There have been many positive changes in jurisdictions’ transparency and exchange of information practices since that time … no jurisdiction is currently listed as an uncooperative tax haven by the OECD. While these lists are not replaced by the progress report, they should be seen in their historical context. (OECD 2013: 23)

				However, this does not necessarily mean that tax havens have ceased to exist. If anything, they are stronger than ever. Yet tax havens are not confined just to distant islands and high alpine sovereign valleys. Major onshore markets, in conjunction with their niche offshore auxiliaries, continue to provide highly attractive features that allow for the extensive minimisation of taxation through taking advantage of regulatory lacunae, diversity and exceptions in legal regimes, policies and principles. Transfer pricing, profit shifting and the ability to register IP in low or no-tax jurisdictions have become fundamental in maintaining offshore markets, affording multinational companies, especially those dealing with technologies and patents, enormous flexibility in driving down costs, including their fiscal obligations (see, for example, Drahos 2013). Even with advancements in transparency and access to financial account information kept offshore, this will not necessarily prevent 
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				plain packaging of cigarettes—that is, the company may be hoping that the threat of arbitration will deter the development of similar labelling policies in other countries.

				Occurrences of regulatory chill are incredibly difficult to prove (effectively, one has to find evidence of something that has not happened). Nevertheless, several scholars have put forward case studies that suggest that investor threats of arbitration had an impact on the development of specific policies (Schneiderman 2008; Tienhaara 2009, 2011).

				5. Once BITten, twice shy

				There is evidence that government officials in developing countries historically had a poor understanding of the risks posed by signing IIAs. For example, the Attorney-General of Pakistan, Makhdoom Ali Khan, has claimed that BITs ‘are signed without any knowledge of their implications’ and it is not until ‘you are hit by the first investor–state arbitration [that] you realize what these words mean’ (quoted in Peterson 2006). It is also made very clear in a government document from South Africa that BITs have had unanticipated policy consequences in that country: ‘Prior to 1994, the RSA [Republic of South Africa] had no history of negotiating BITs and the risks posed by such treaties were not fully appreciated at that time’ (DTI 2009: 5).

				In fact, even the few developed countries that have faced investor–state disputes appear to have been taken aback by the scope of investment treaties, as interpreted by tribunals. For example, Stiglitz (2008: 460–1) suggests that US President Bill Clinton was unaware of the potential of NAFTA’s Chapter 11 to be used to challenge government regulation, and goes on to point out that if:

				the United States, a country with a great deal of experience adopting such agreements, was not fully aware of NAFTA’s import, developing countries are even less likely to understand the complexities of such agreements.

				The absence of evidence of any clear benefits of IIAs in terms of increased FDI flows, coupled with increasing concerns about the costs of the system, has led many countries to reconsider BITs and the inclusion of ISDS clauses in trade agreements. Reactions have ranged 
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				Bolivia’s ‘water war’). At the time Ecuador made its denunciation, the country was facing more than US$12 billion (AU$16 billion) worth of ICSID-based ISDS claims. The withdrawal of these countries from ICSID does not affect ongoing cases and future cases may still arise under other arbitration rules. Nevertheless, the move away from ICSID sends a strong message to the international community that these countries are dissatisfied with ISDS.

				6. Conclusion

				The future of ISDS is uncertain. Although some governments continue to sign IIAs, they are doing so at a much slower pace than in the 1990s. While this is in part a result of the inevitable exhaustion of potential treaty partners, it also reflects increasing doubts about the value of the system. As the number of new treaties declines, the content of those that do emerge is also evolving in a way that reduces arbitrator discretion and, thus, authority. 

				At the same time, record numbers of investors are making use of ISDS through existing IIAs. As cases pile up and more information about these cases becomes available (in part due to increases in the transparency of the ISDS process), opposition from civil society intensifies. Complaints about ISDS are not limited to one end of the political spectrum; farmers who want to be able to ‘lock the gate’ to coal-seam gas exploration companies share the same concerns about ISDS as do environmental NGOs. 

				Strong reactions against ISDS are also no longer confined to ‘radical left-leaning’ governments in Latin America; steps to withdraw from ISDS or limit its application have been taken by governments with very different perspectives on broader issues of globalisation and trade liberalisation. What appears to be the common thread linking governments that have taken action on this issue is a negative experience with arbitration. This would tend to suggest that, in the coming years, as more states are exposed to ISDS claims, discontent with the system will grow.

				Alternatively, it is possible that arbitrators will recognise that the writing is on the wall (as they did when ISDS was identified as being overly ‘secretive’) and will begin to self-regulate to avoid further circumscription of their powers or the complete abandonment of the 
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				this by creating templates, toolkits and manuals and running workshops. Although it is seen as influential (Gerber 2010: 116), questions have been raised as to how it will develop following initial activity addressing ‘low-hanging fruit’—notably, merger notifications—while more challenging issues such as the intersection of international trade and competition and the relationship between competition law and state enterprises are largely absent (Sokol 2011: 201). It is also questionable how much convergence is either possible or desirable given the varieties of competition regimes and the contexts within which they operate (Jessop 2013). 

				As a transgovernmental network that is horizontal and decentred facilitating informal contact and exchange of nonconfidential information between government officials who share a common functional interest (enforcement of competition law), the ICN is currently the only acceptable forum through which the challenge of enforcement of competition laws across and within national boundaries is addressed, mainly because it operates entirely on the basis of consensus.

				4. Conclusion

				While competition law and regulation are seen as different, in recent years, the instruments and organisational nature of competition law have overlapped. The regulatory tool of the network has become a defining feature of competition law at the national and transnational levels—a trend also seen in other areas of regulation (see Holley and Shearing, Chapter 10; Drahos, Chapter 15; Tusikov, Chapter 20; and Brewer, Chapter 26, this volume). Braithwaite (2008) notes the extent to which corporations and non-governmental organisations (NGOs) have been transformed into networks, with those states which fail to adapt to this private networked governance failing to adapt to global governance. The rejection of a top-down WTO regime and the emergence of competition networks can be seen in this context as nimble responses to market dynamics. With the emphasis on information sharing, consensus and policy learning, the networks do not interrogate the values underpinning competition law but only its enforcement. This narrow functional concern, with the emphasis on expertise, knowledge and resources, allows for influence to be exerted by the best-resourced and most influential competition regimes—that is, the United States and European Union as well as other OECD states. Wider interrogation of contentious issues such as the state, the market, trade and competition 
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				behavioural-based safety programs was perfunctory (particularly for those based on supervisor/subordinate observations), incident reporting was trivialised or ignored, systems were honoured more in the breach and sophisticated electronic monitoring systems were sidetracked.

				It will be apparent that ritualism and resistance are unlikely to be overcome—or management-based regulation to succeed—in the absence of engagement with the culture or, more accurately, the various subcultures identified above. Cultural change is never easy to achieve. Indeed, some organisational theorists have argued that an organisation may be incapable of shaping its own culture (Schein 1983), while others argue that ‘you only meddle with organisational culture if you’ve got little choice, lots of resources and lots of time’ (Sinclair 1993: 68). However, we disagree with these pessimistic conclusions. In our case studies, the top OHS ranked mine sites of both enterprises shared a cluster of characteristics—largely as a result of strategic management intervention. While not all these characteristics were present at all these mines, the more of these characteristics that were present, the more likely a mine was to have minimised mistrust, to have overcome divided loyalties and a lack of buy-in and to have achieved a high OHS performance. Accordingly, our findings are consistent with the general approach of Reason (1997), who suggests that safety culture is actually a product of various interdependent subcultures, and that these can be socially engineered to a significant extent. 

				Among the cluster of characteristics we identified as important in overcoming mistrust, four, in particular, must be emphasised. First, there was strong evidence that organisational trust was strongly influenced by the extent to which the mine manager (the visible manifestation of ‘the corporation’ at site level) was genuinely committed to OHS improvement. This seemed to be a particularly important indicator of managerial leadership. At one high-ranking mine, for example, workers and middle managers spoke highly of the mine manager’s leadership role. They said he engaged with the workforce, he did ‘lots of things to be seen around the workforce—and chase[d] up all the complaints’ (crew member). Crucially, he was willing to place OHS ahead of production, to the extent of shutting down the mine (at great expense) to address a safety issue. In contrast, at low-performance, low-trust mines, there were widespread complaints concerning management’s willingness to cut corners and sacrifice safety to maximise production. 
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				Our case studies suggest that, in the mining industry at least, management-based regulation was vulnerable to failure for a variety of often interrelated reasons. At Minerals Inc., this approach was applied across the corporate portfolio, but it proved far more effective at mines where levels of trust between workers and management were higher. Moreover, management-based regulation was sometimes unable to overcome a combination of mine management resistance, middle management inertia and the unwillingness of deputies to take managerial responsibility and implement management systems at the mine site. At Coal Company, the attempt to shift from a flexible discretionary approach to uniform mandatory management standards applying across the board failed not only because some mine managers remained unconvinced of corporate management’s commitment or capability and an absence of mine site ownership, but also because of a lack of understanding of what was required to make management-based regulation work at a corporate level, coupled with an organisational history and management philosophy in which a belief in the virtues of decentralisation was deeply embedded. These pathologies were compounded by high levels of mistrust between workers and management at some mines. 

				On the basis of this study at least, it would appear that corporate systems and other tools of management-based regulation only work well when OHS is institutionalised, and when it gets into the ‘bloodstream’ of the organisation at site level. Only when the formal systems (audits, reporting, monitoring, and so on) are supported by informal systems (trust, commitment, engagement, means of overcoming conflicting loyalties) will they be fully effective. 

				These findings have important implications for regulatory theory. They suggest that the claim that management-based regulation—or meta-regulation more broadly—can overcome many of the traditional challenges of regulating complex organisations is overstated. On the contrary, this study suggests that management-based regulation (or indeed meta-regulation) confronts much the same challenges as other forms of regulation (albeit on a different scale). The result is that management-based (or meta-) regulation may simply relocate the problems (from outside to inside the firm), rather than solving them. We have insufficient evidence to say whether the mining industry, with its distinctive history of conflict and polarisation, is unrepresentative in 
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				Urban sustainability and resilience

				Jeroen van der Heijden

				1. Introduction

				For some 7,000 years, cities have been governed through traditional top-down mandatory regulation and other governance instruments—building codes and zoning legislation, predominantly—implemented and enforced by governments; initially by city governments, later, by national governments. This approach has worked reasonably well to ensure a safe and healthy built environment, but not so well for addressing climate change mitigation (urban sustainability) and adaptation (urban resilience) at city level.

				Cities are considered unsustainable sources of resource consumption and waste production, greenhouse gasses included, and are a key contributor to climate change. At the same time, cities are highly vulnerable to climate change risks, such as extreme weather events. Traditional top-down mandatory regulatory interventions are often unable to address these risks. They take a long time to develop, implement and achieve their effects and they require fairly sophisticated regulatory bodies and regulatory capacity (not in place all around the world). An additional complication is that new or amended regulatory interventions apply only to buildings and cities of the future, not to the buildings and cities of today. These are often exempted from regulatory changes—a process known as ‘grandfathering’.
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				will be achieved that expresses the market costs of carbon emissions. Further, under a tradable permit scheme, it is expected that producers will seek modes of production that (cost-)effectively reduce their carbon emissions below the cost of buying permits—for instance, by owning or occupying energy-efficient buildings.

				The application of city-wide carbon trading schemes is a rather novel approach and it remains to be seen whether it will achieve the desired outcomes. Such schemes can, again, be critiqued for providing the illusion that undesired behaviour is allowed—because one pays for it. The ‘cap’ may prevent actors in the construction industry from reducing their carbon emissions to zero as long as the costs for emissions are lower than the cost of preventing them. Neil Gunningham and Peter Grabosky identified such issues in their highly influential Smart Regulation (Gunningham et al. 1998).

				3. Novel regulation and governance for urban sustainability and resilience

				Aiming to overcome problems with direct regulatory interventions, governments have begun to seek new regulatory and governance systems, processes and tools. In particular, insights into the causes and consequences of (anthropogenic) climate change, specifically at the city level, have spurred national and city governments around the globe to trial such novel systems, processes and tools. What is of interest is that city governments often collaborate with each other in international city-to-city collaborations in such trials; governance for urban sustainability and resilience has become both more local and more global. Governments are, further, actively involving firms and citizens in their trials and experiments. Experimentation, the involvement of citizens and firms in development and implementation and localisation are all characteristics of a larger trend of collaborative governance that RegNet scholars and others have been writing about for some time now (Gunningham 2009).

				At the same time, firms and citizens have been very active in the development of voluntary programs that seek to improve the performance of their participants, but without the force of law (Potoski and Prakash 2009). Often governments are involved in their development and 
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				various types of coordination problems. Another cluster of predicates such as knowledge capitalism, information capitalism and post-industrial capitalism draws attention to the increasing role of knowledge in the production and distribution of services and products in some capitalist economies—a phenomenon first systematically studied by the economist Fritz Machlup (1962). These and many other predications of capitalism seem to bear out Schumpeter’s observation that it is ‘by nature a form or method of economic change and not only never is but never can be stationary’ (1976: 82).

				The description of capitalism as regulatory seems oxymoronic, at odds with the idea of capitalism being a method of perpetual change. Perpetual change implies freedom rather than regulation. It suggests that capitalism does best when the state turns itself into a watchman of public order and avoids intervention in the market. This belief drives neoliberal initiatives of privatisation and deregulation, but is it an accurate description of capitalism’s evolution? 

				The first signs that neoliberalism did not offer a good description of what was happening in capitalist systems came towards the end of the 1980s as regulatory scholars began to point out that the Thatcher and Reagan eras had not led to anything like the uniform decrease in regulation in the United States and United Kingdom that might have been expected (Ayres and Braithwaite 1992: 7–12). Small government had seemingly delivered big regulation. This was not following a neoliberal script. Patterns of regulation seemed to follow privatisation and deregulation. When states privatised public assets such as health services, telecommunications, water, electricity, railways and so on, they had to either create or strengthen independent regulatory agencies. The lists of regulators in countries grew longer, especially in the 1990s, a decade in which the impact of the neoliberal privatisation initiatives of the 1980s should have produced a decline in the number of agencies (Levi-Faur 2005: 18–19). Regulation of one kind or another kept breaking out at different levels of governance. Voluntary standard-setting initiatives such as those to be found in fair trade were seeing the emergence of fair trade organisations and certification systems, creating, in effect, regulatory standards with which supermarkets and multinational food producers were increasingly engaging (Hutchens 2009). It appeared as if there was a regulatory version of Newton’s third law: for every deregulatory or privatisation initiative, there was an opposite regulatory reaction from somewhere within the system.

			

		

	
		
			
				Regulatory Theory: Foundations and Applications

			

		

		
			
				778

			

		

		
			
				countervailing agencies creating contests with corporate capital where none existed before. Capitalism’s networks—now much more neural in character—hum and crackle with ideas and contests about its future. 

				This is one, admittedly optimistic, view of regulatory capitalism’s capacities to generate and uplift into its regulatory systems the ideas needed to improve and save it. In this view of capitalism’s networks the future is much more plastic, less path-dependent, something that can be shaped through concrete ideas and interventions. And so it makes sense and is a practical public good for leaders in ideas about regulation such as Neil Gunningham to continue to identify and synthesise the best innovative practices in environmental regulation or for Christine Parker to show how corporate self-regulation might be improved if the corporation is made sufficiently permeable to outside influences that shift it from the amoral profit-maximising fiduciary to a fiduciary that has internalised social duties. These ideas and the many others described in the chapters of this volume—such as meta-regulation, smart regulation, responsive regulation, restorative justice and nodal/networked governance—show the beauty and importance of ideas about regulation. Generated at low cost, they can generate massive lifesaving and system-saving returns. There is everything to play for.

				How does the propertisation bias of capitalism affect this optimistic reading of its future? As we have seen, propertisation does compromise the warning-call function of nodes in capitalism’s systems and, more worryingly, does set up the possibility of tragedies of commodification. The continued deepening globalisation of intellectual property rights sets up a system of private taxes on future generations of innovators and, as already pointed out, property rights are being used by industries to entrench themselves in ways that make Schumpeter’s idea of creative destruction by entrepreneurs look fanciful. The coal and oil industries need to be managed out of existence in the next two decades, if the world is not to descend into a struggle for survival, its states crowded around resources like dying animals around a shrinking waterhole. And yet, under the cloak of property rights, networks of corporate capital continue to invent new monopoly privileges for the purpose of entrenching themselves ever more deeply in networks of production, thereby compromising the adaptive function of free markets. The cold logic of commodification is about obtaining resources and maximising the rent extraction process. Public goods and assets are there to be raided. 
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				The effects of these raids on equality, equity and the environment are something over which the weak can wring their hands. Marx’s insights into this dimension of capitalism remain valid today. 

				The answer to the question ‘what is to be done?’, perhaps somewhat predictably from someone who has been at the Regulatory Institutions Network for a long time, is to continue to develop the countervailing regulatory ideas to capitalism’s commodification logic. A global discourse of information environmentalism that exposes commodification logic is needed (Cunningham 2014). Histories of innovation not dependent on commodification have to be spread to create the realisation that there are alternative paths of innovation (Shao 2013). A positive inclusive version of the intellectual commons in which people are included by design has to replace access regimes in which access is dependent on winning a game of legal rights (Drahos 1996). And, closer to home, scholars should oppose university managers who think that the mission of the university is to be a propertised knowledge factory, churning out paid-for commodities instead of what it should be: a communal place for creating radical and free ideas that allow people to choose different futures. There truly is everything to play for.

				Further reading

				Braithwaite, J 2013. ‘Strategic socialism, strategic privatisation and crises’, Australian Journal of Corporate Law 28: 35–59.

				Drahos, P 2011. ‘Six minutes to midnight: Can intellectual property save the world?’, in K Bowrey, M Handler and D Nicol (eds), Emerging Challenges in Intellectual Property. Melbourne: Oxford University Press, pp. 30–45.

				References 

				Athukorala, PC and Yamashita, N 2009. ‘Global production sharing and Sino–US trade relations’, China & World Economy 17(3): 39–56. doi.org/10.1111/j.1749-124X.2009.01149.x.

				Ayling, J and Gunningham, N 2015. ‘Non-state governance and climate policy: The fossil fuel divestment movement’, Climate Policy, 23 October. doi.org/10.1080/14693062.2015.1094729.

			

		

	OEBPS/image/517.png





OEBPS/image/1935.png





OEBPS/image/fig3001.png


OEBPS/image/2408.png





