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2  Other examples include the Amcor and Visy Industry’s cardboard box price-fixing racket 
(unveiled in an earlier iteration by an aggrieved Visy executive); and the personal misbehaviour 
allegations that led to the resignation of David Jones CEO Mark McInnes.
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I. Introduction
The important role that whistleblowers play in exposing corporate 
misconduct in Australia has been highlighted by a number of recent 
scandals. Whistleblowers have been central to uncovering impropriety in 
leading Australian companies including the Reserve Bank of Australia, 
Note Printing Australia, Leighton Holdings, Tabcorp, the Commonwealth 
Bank, the NAB, CommInsure and 7-Eleven.2 Many of the whistleblowers 
involved in these cases experienced retaliation, redundancy, dismissal, 
workplace ostracism and negative publicity as a result. Regrettably these 
consequences are not unusual, and have led to pressure for reform of 
Australia’s private sector whistleblowing laws, contained in Pt 9.4AAA of 
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the Corporations Act 2001 (Cth).3 While most of the calls for reform have 
focused on the narrow definitions of ‘discloser’ and ‘wrongdoing’, the lack 
of protection for anonymous disclosures and disclosures to third parties, 
and the lack of incentives or compensation for reporting in the Act, no-
one has so far asked: do we have the basic framework right for regulating 
whistleblowing?

This chapter answers that question by focusing on two fundamental 
assumptions underlying the research and the regulation of whistleblowing: 
that whistleblowing involves a person making an identifiable disclosure 
of wrongdoing. These assumptions – that whistleblowers act alone and 
that reporting involves one identifiable act of disclosure – remain largely 
unchallenged in the dominant narrative on whistleblowing. As a result, 
the reality that whistleblowing often involves more than one person 
engaged in multiple acts of disclosure is not reflected in the current policy 
or legislative suggestions for reform.

Embracing the factual complexity of whistleblowing could improve 
corporate and regulatory responses in a number of ways. First, debunking 
the myth that whistleblowing involves one person reporting misconduct 
could improve the way that corporate whistleblowing systems and policies 
are framed and implemented. Psychological research confirms that group 
membership is important, particularly in the work context; encouraging 
employees to discuss wrongdoing concerns with others and make group 
reports could increase the rate of reporting and reduce the likelihood and/
or severity of retaliation.4 Second, expanding the legislative definition of a 
‘disclosure’ could result in employees qualifying for protection earlier and 
enable different types of discussions on wrongdoing (including seeking 
advice). Finally, challenging the dominant narrative that whistleblowers 
act alone in making formal reports on wrongdoing could lead to new 
research questions and better answers on how to encourage, manage and 
support whistleblowing.

3  In 2016 this pressure increased significantly as a result of the passage of the Registered 
Organisations (Fair Work) Amendment Act 2016. Two government inquiries were established; the 
Parliamentary Joint Committee on Corporations and Financial Services Inquiry into Whistleblower 
Protections in the Corporate, Public and Not-For-Profit Sectors for reporting by 30 June 2017 and the 
Treasury Review of Tax and Corporate Whistleblower Protections in Australia.
4  See generally Solomon Asch, ‘Studies of Independence and Conformity: A Minority of One 
Against a Unanimous Majority’ (1956) 70 Psychological Monographs 1; Maureen Scully and Mary 
Rowe, ‘Bystander Training Within Organizations’ (2009) 2 Journal of the International Ombudsman 
Association 1; Frances J Milliken, Elizabeth W Morrison and Patricia F Hewlin, ‘An Exploratory Study 
of Employee Silence: Issues that Employees don’t Communicate Upward and Why’ (2003) 40 Journal 
of Management Studies 1453.
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II. The Importance of Whistleblowing
It is widely understood that employees play a key role in detecting and 
reporting corporate misconduct. In the private sector, wrongdoing is 
often difficult to uncover because it occurs away from the public eye, and 
can involve multiple actors and events over an extended period of time.5 
Given employees’ access to information and knowledge on organisational 
behaviour, they are best placed to detect and report misconduct.6 
As Pascoe and Welsh note, ‘providing a workable framework to encourage 
and protect whistleblowers is a vital aspect of companies’ corporate 
governance and risk management strategies’ and provides ‘assistance to 
regulators in the detection and enforcement of corporate crimes’.7

Numerous surveys have qualitatively demonstrated the value of 
whistleblowing. In a 2008 Australian public sector survey, managers rated 
employee reporting as the most important means of bringing wrongdoing 
to light.8 The survey confirmed that ‘the unique position of employees 
within organisations gives them a strategic role as quality information 
sources’.9 Similarly, PricewaterhouseCoopers’ 2010 report on public 
sector fraud found that 31 per cent of cases detected in the previous 
12 months were reported internally by employees,10 and 5 per cent were 
reported using formal internal whistleblowing systems.11 In the private 
sector, PricewaterhouseCoopers’ 2016 Global Economic Crime Survey 
reported that 54 per cent of respondents used management reporting 
to ensure compliance with their programs and that 42 per cent had 
whistleblowing hotlines.12

International support for protecting and supporting whistleblowers has 
also grown significantly. Since 2012, the OECD has published five guides to 
assist governments and corporates to facilitate whistleblowing. In 2015, 
the UN published a comprehensive Resource Guide on Good Practices in 

5  Janine Pascoe and Michelle Welsh ‘Whistleblowing, Ethics and Corporate Culture: Theory and 
Practice in Australia’ (2011) 40 Common Law World Review 144, 146 (footnotes omitted).
6  Sulette Lombard and Vivienne Brand, ‘Corporate Whistleblowing: Public Lessons for Private 
Disclosure’ (2014) 42 Australian Business Law Review 351, 352.
7  Pascoe and Welsh, above n 5, 148.
8  A J Brown, Evalynn Mazurski and Jane Olsen, ‘The Incidence and Significance of Whistleblowing’ 
in A J Brown (ed), Whistleblowing in the Public Sector (ANU E Press, 2008) 25, 44–45.
9  Ibid. 44.
10  PricewaterhouseCoopers, Fighting Fraud in the Public Sector (Research Report, 2010) 13.
11  Ibid.
12  Ibid. 36.
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the Protection of Reporting Persons.13 Furthermore, the 2013–14 G20 Anti-
Corruption Action Plan now requires G20 countries that do not already 
have whistleblower protections to enact and implement whistleblower 
protection rules and to take specific actions ‘to ensure that those reporting 
on corruption can exercise their function without fear of any harassment 
or threat or of private or government legal action’.14 

III. Challenging the ‘One Whistleblower’ 
Narrative
Despite these developments, almost every discussion of whistleblowing, 
whether by government, academics, the media or corporates, assumes that 
whistleblowers act alone. In Australia, the main provisions dealing with 
private sector whistleblowing contained in the Corporations Act 2001 (Cth) 
contemplate a single ‘discloser’ of information.15 Similarly, the US Sarbanes-
Oxley Act of 2002 protects ‘an employee’ of a private company who reports 
suspected violations of federal law,16 and the UK Public Interest Disclosure 
Act 1998 entitles ‘a worker’ to make a protected disclosure.17 

The assumption that whistleblowers are alone in raising concerns within 
organisations is also prevalent in social science research. Vandekerckhove, 
one of the leading researchers on whistleblowing, uncritically comments 
that ‘what is common to all possible definitions … is that whistleblowing 
is always about individuals disclosing information’.18 Similarly, Gundlach, 
Douglas and Martinko note that ‘there are two primary parties involved 
in whistle-blowing: the wrongdoer and the whistle-blower’.19 Miceli and 
Near, in their famous 1992 book Blowing the Whistle, asked research 
questions such as: Who is the whistleblower? What are their individual 

13  The United Nations Convention against Corruption, Resource Guide on Good Practices in the 
Protection of Reporting Persons, United Nations, August 2015, www.unodc.org/documents/corruption/
Publications/2015/15-04741_Person_Guide_eBook.pdf.
14  G20, Anti-Corruption Action Plan (2013–2014) 2, www.oecd.org/g20/topics/anti-corruption/
G20_Anti-Corruption_Action_Plan_%282013-2014%29.pdf. The G20 acknowledges that 
corruption increases business costs and is responsible for billions of dollars of losses annually and that 
whistleblowing is one of the most effective means of exposing it.
15  Part 9.4AAA s 1317AA.
16  S 806 18 U.S. Code § 1514A.
17  Part IVA s 43A.
18  Wim Vandekerckhove and David Crowther, Whistleblowing and Organisational Social 
Responsibility (Ashgate e-Books, 2006) 92.
19  M J Gundlach, S C Douglas and M J Martinko, ‘The Decision to Blow the Whistle: A Social 
Information Processing Framework’ (2003) 28 Academy of Management Review 107-23, 108.

http://www.unodc.org/documents/corruption/Publications/2015/15-04741_Person_Guide_eBook.pdf
http://www.unodc.org/documents/corruption/Publications/2015/15-04741_Person_Guide_eBook.pdf
http://www.oecd.org/g20/topics/anti-corruption/G20_Anti-Corruption_Action_Plan_%282013-2014%29.pdf
http://www.oecd.org/g20/topics/anti-corruption/G20_Anti-Corruption_Action_Plan_%282013-2014%29.pdf
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characteristics? What are the costs and benefits to the whistleblower? 
And is motive relevant?20 Since then, behavioural research has continued 
to focus on the effect of personal factors such as gender, age, education, 
religiosity and ethics on a person’s likelihood to report.21 None of this 
research, however, has considered the possibility of groups of persons 
blowing the whistle.

Basic research, however, reveals that many famous whistleblowers were 
not alone in raising concerns within their organisations. For example, 
in the Enron collapse, Sherron Watkins, Vice President of Corporate 
Development, is credited with having blown the whistle when she wrote 
a letter to senior management warning of improper accounting practices.22 
Watkins later assisted investigators, testified before Congressional 
Committees, and in 2008 was named one of Time Magazine’s Persons 
of the Year.23 However, evidence shows that other Enron employees also 
took steps to raise their concerns: Cliff Baxter, a senior Enron employee, 
complained to Enron’s President and CEO and ‘all who would listen’ 
about the company’s inappropriate transactions;24 Margaret Ceconi, an 
employee of Enron Energy Services, wrote a 10-page letter to the board 
warning of excessive spending and the prospect of customer lawsuits;25 
and Vince Kaminski, head of Enron’s Research Group, raised concerns 
about corporate dealings.26 Yet subsequent discussions of Enron’s collapse 
rarely acknowledge the actions of these individuals, and focus almost 
exclusively on Watkins.

Similarly, in the famous Challenger Shuttle Disaster, Roger Boisjoly, 
a  mechanical engineer, is credited with being ‘the whistleblower’ after 
he tried to alert NASA executives of design faults in the Shuttle the day 

20  Marcia Miceli and Janet Near, Blowing the Whistle: The Organizational and Legal Implications 
for Companies and Employees (Lexington Press, 1992).
21  Muel Kaptein, ‘From Inaction to External Whistleblowing: The Influence of the Ethical 
Culture of Organizations on Employee Responses to Observed Wrongdoing’ (2011) 98 Journal 
of Business Ethics 513; Janet Near and Marcia Miceli, ‘Effective Whistleblowing’ (1995) 20 Academy 
of Management Review 679; Tim Barnett, Ken Bass and Gene Brown, ‘Religiosity, Ethical Ideology, 
and Intentions to Report a Peer’s Wrongdoing’ (1996) 15 Journal of Business Ethics 1161.
22 Lesley Curwen, ‘The Corporate Conscience’, The Guardian (online) 21 June 2003,  
www.theguardian.com/business/2003/jun/21/corporatefraud.enron.
23  Dan Ackman, ‘Sherron Watkins Had Whistle, But Blew it’, Forbes (online), 14 February 2002, 
www.forbes.com/2002/02/14/0214watkins.html.
24  Bethany McLean and Peter Elkind, The Smartest Guys in the Room (Penguin Books, 2004) 356.
25  Ibid. 358–59.
26  Ibid. 192, 305.

http://www.theguardian.com/business/2003/jun/21/corporatefraud.enron
http://www.forbes.com/2002/02/14/0214watkins.html
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before the launch took place.27 However, again, Boisjoly was not the only 
employee who voiced such concerns: Joe Kilminster, Vice President of 
the Space Booster Program, and George Hardy, a NASA employee, both 
recommended that the launch not go ahead, and another engineer, Arnie 
Thompson, tried to explain the structural defects.28 Allan MacDonald, 
who was at the Kennedy Space Center, argued for delay even after the 
decision was made, saying that if the mission failed he would not know 
how to explain to a board of inquiry the decision to launch. Yet only 
Boisjoly was awarded the Prize for Scientific Freedom and Responsibility 
by the American Association for the Advancement of Science.29 Only he 
is was recognised as ‘the whistleblower’ in this case.

Closer to home, in 2013, three senior Australian employees exposed 
serious misconduct in the financial planning unit of the Commonwealth 
Bank.30 These employees used the pseudonym ‘The Three Ferrets’;31 
however, only one, Jeff Morris, is consistently identified as the 
whistleblower in this case.32 

These cases echo psychological research that suggests that people 
prefer to act as part of a group than alone, and that unethical conduct 
rarely goes unnoticed. Research indicates that even when a majority of 
people acquiesce to misconduct, there will still be a minority who are 
concerned enough to complain or question the behaviour.33 Research 
on whistleblowing also shows that co-workers’ opinions are paramount 
in a whistleblower’s decision to report. According to Noelle-Neumann, 

27  See generally Barbara Romzek and Melvin Dubnick, ‘Accountability in the Public Sector: 
Lessons from the Challenger Tragedy’ (1987) 47 Public Administration Review 227.
28  Roger Boisjoly, ‘Telecon Meeting’ in Ethical Decisions – Morton Thiokol and the Challenger 
Disaster, 15 May 2006, www.onlineethics.org/Topics/ProfPractice/PPEssays/thiokolshuttle/shuttle_
telecon.aspx.
29  Douglas Martin, ‘Roger Boisjoly, 73, Dies; Warned of Shuttle Danger’, The New York Times 
(online), 3 February 2012, www.nytimes.com/2012/02/04/us/roger-boisjoly-73-dies-warned-of-shuttle 
-danger.html?_r=0.
30  See generally James Eyers, ‘The Man Who Blew the Whistle on CBA’, Financial Review (online), 
28 June 2014, www.afr.com/business/banking-and-finance/financial-services/the-man-who-blew-
the-whistle-on-cba-20140627-je1mp; Jeffrey Morris, Submission No 421 to the Senate Economics 
Reference Inquiry, The Performance of the Australian Securities and Investments Commission.
31  Jeffrey Morris, Submission No 421 to the Senate Economics Reference Inquiry, The Performance 
of the Australian Securities and Investments Commission.
32  Possibly because he was the only member of the group willing to be named. The other Ferrets’ 
names are redacted from Morris’s publicly available submission to the Senate Enquiry into the 
performance of ASIC.
33  See, for example, Milgram, Stanley ‘Behavioral Study of Obedience’ (1963) 67 Journal 
of Abnormal and Social Psychology 371 and subsequent research.

http://www.onlineethics.org/Topics/ProfPractice/PPEssays/thiokolshuttle/shuttle_telecon.aspx
http://www.onlineethics.org/Topics/ProfPractice/PPEssays/thiokolshuttle/shuttle_telecon.aspx
http://www.nytimes.com/2012/02/04/us/roger-boisjoly-73-dies-warned-of-shuttle-danger.html?_r=0
http://www.nytimes.com/2012/02/04/us/roger-boisjoly-73-dies-warned-of-shuttle-danger.html?_r=0
http://www.afr.com/business/banking-and-finance/financial-services/the-man-who-blew-the-whistle-on-cba-20140627-je1mp
http://www.afr.com/business/banking-and-finance/financial-services/the-man-who-blew-the-whistle-on-cba-20140627-je1mp
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employees test their interpretation of the situation against others’ and, 
if theirs is not met with approval, often remain silent.34 Milliken et al 
suggest that employees mentally ‘test out’ certain behaviours by either 
imagining their co-workers’ responses or discussing courses of action with 
colleagues.35 Yet corporate or regulatory policies on whistleblowing fail 
to recognise that employees may feel more confident in acting as part 
of a group in speaking up than acting alone.

IV. Challenging the ‘One Disclosure’ 
Narrative
The idea that there is a single act of disclosure by a whistleblower is also 
included in most legislative and scholarly discussions on whistleblowing. 
Section 1317AA of the Corporations Act confers protection on an 
individual who makes ‘a disclosure’. Similarly, s 10 of the Public Interest 
Disclosure Act 2013 (Cth) protects employees who make ‘a public interest 
disclosure’, while s 337A of the Fair Work (Registered Organisations) Act 
2009 (Cth) protects an officer, member or employee of a trade union who 
makes ‘a disclosure of information’. 

The dominant narrative surrounding whistleblowing also contains 
the language of one disclosure. Jubb characterises whistleblowing as 
‘a dissenting act of public accusation’36 and ‘a deliberate, non-obligatory 
act of disclosure’.37 Miceli and Near consider whistleblowing involves 
‘the disclosure … of illegal, immoral or illegitimate practices’,38 while 
Vandekerckhove suggests that a key element of whistleblowing is always 
‘the act of … disclosure’.39 

34  Elisabeth Noelle-Neumann, ‘The Spiral of Silence: A Theory of Public Opinion’ (1974) 24 
Journal of Communication 24.
35  Frances Milliken, Elizabeth Morrison and Patricia Hewlin, ‘An Exploratory Study of 
Employee Silence: Issues that Employees don’t Communicate Upward and Why’ (2003) 40 Journal 
of Management Studies 1453.
36  Peter Jubb, ‘Whistleblowing: A Restrictive Definition and Interpretation’ (1999) 21 Journal 
of Business Ethics 77, 77.
37  Ibid. 78.
38  Janet Near and Marcia Miceli, ‘Organizational Dissidence: The Case of Whistle-Blowing’ 
(1985) 4 Journal of Business Ethics 1, 4.
39 Wim Vandekerckhove, Whistleblowing and Organizational Social Responsibility: A Global 
Assessment (Ashgate Publishing, 2006) 23.
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However, case studies reveal that whistleblowers often make multiple 
disclosures. Brian Hood, who publicly exposed improper payments 
made to foreign agents by subsidiaries of the Reserve Bank of Australia 
(RBA) stated that, ‘[w]hile there were one or two key events, lots of things 
happened over quite a period of time’.40 Hood reported his concerns 
about the payments at least five times, including to one of the subsidiary’s 
boards, the Deputy Governor of the RBA, the media and ASIC. Similarly, 
in the Commonwealth Bank case referred to above, the ‘Three Ferrets’ 
made six disclosures to the media, the regulator and the company.

These cases are consistent with research that suggests that employees 
frequently raise concerns internally before reporting externally.41 
Moreover, they accord with an emerging body of research that suggests 
that reporting wrongdoing involves an ongoing decision-making process, 
with whistleblowers often vacillating between action and inaction. 
As Blenkinsopp and Edwards note, deciding to report requires ‘an iterative 
process shaped by multiple factors, including events unfolding in real-
time’ in a complex and ever changing employment environment.42

The process of reporting may be protracted, as evidence is often obtained 
over a period of time. Employees can face challenges determining whether 
they have actually observed wrongdoing,43 and cultural attitudes may 
conflict with an employee’s sense of what amounts to impropriety.44 
Further, misconduct that is seemingly endorsed by management can 
become ‘normalised’ as standard organisational practice, challenging 
a whistleblower’s perception that something is wrong.45 Research also 
indicates that employees’ responses to wrongdoing are influenced by their 
perception of the causal link between the wrongdoer and the outcome 

40  Evidence to Parliamentary Joint Committee on the Australian Commission for Law Enforcement 
Integrity: Integrity of Overseas Commonwealth Law Enforcement Operations, Senate, Sydney, 
4 October 2012, 10 (Brian Hood).
41 Marcia Miceli and Janet Near, Blowing the Whistle: The Organizational and Legal Implications 
for Companies and Employees (Lexington Books, 1992) 13.
42  Jon Blenkinsopp and Marissa Edwards, ‘On Not Blowing the Whistle: Quiescent Silence as an 
Emotion Episode’ in Neal Ashkanasy, Wilfred Zerbe and Charmine Härtel (eds), Emotions, Ethics and 
Decision-Making (Emerald Publishing, 2008) 186.
43  For example, witnesses of sexual harassment sometimes harbour concerns that they are reading 
too much into the situation. Ibid. 184.
44  Wim Vandekerckhove, ‘The Perception of Whistleblowing Worldwide’ in Richard Calland and 
Guy Dehn (eds), Whistleblowing Around the World: Law, Culture and Practice (ODAC and PCaW 
in partnership with the British Council, 2004).
45  Vikas Anand, Blake Ashforth and Mahendra Joshi, ‘Business as Usual: The Acceptance and 
Perpetuation of Corruption in Organizations’ (2004) 18 Academy of Management Executive 39.
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of the wrongdoing.46 It usually takes time for a whistleblower to gather 
sufficient information to properly evaluate blame attributions, which 
explains why whistleblowers often act gradually.

V. Where to from Here
There is currently considerable momentum, both nationally and globally, 
to improve processes and protection for people who report corporate 
misconduct. Acknowledging the reality that there may often be more than 
one employee willing to raise concerns within an organisation can influence 
both the narrative about, and the strategies that support, whistleblowing. 
Because individuals experience safety in numbers, encouraging employees 
to work with others, and ensuring they are protected when they do, 
may increase rates of whistleblowing and reduce negative consequences, 
including isolation and retaliation. Express recognition that group 
reporting may make the process easier can also encourage and improve 
corporate reporting. 

Further, legislative reform can remove the need to identify a single 
disclosure, and ensure that protection is available from the start of the 
reporting process. A broader definition of ‘reporting’ in the Corporations 
Act is required to cover both disclosure to a supervisor and reporting to 
the media. The Act should also provide protection for whistleblowers who 
seek advice from the regulator, regardless of whether a formal disclosure 
of information is subsequently made. Currently, to qualify for protection, 
a person must make an official report to ASIC. However, employees should 
be able to contact ASIC for advice on the strength of their information, 
and protection from retaliation should be available from that point. 

This chapter argues that the dominant narrative on whistleblowing is 
currently limiting the discussion and research on reform. There is value in 
getting back to basics when it comes to designing improvements to law 
and practices in this context, and making sure that we appreciate that the 
process of whistleblowing is not as simple as is often assumed.

46  See, for example, Linn Van Dyne, Soon Ang and Isabel Botero, ‘Conceptualizing Employee 
Silence and Employee Voice as Multidimensional Constructs’ (2003) 40 Journal of Management 
Studies 1359, 1374.
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