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Ricardian Equivalence, the Italian 
Fiscal Tradition and Western Australia’s 

Government Net Debt
Michael McLure1

This paper uses the discussion within the Italian fiscal tradition on the supposed Ricardian 
equivalence between debt and taxation to give context to the Western Australian (WA)  
Government’s growing net debt from the late phase of the ‘millennium boom’. It is 
suggested that WA’s experience, in which growth in net debt has been driven significantly 
by growth in general government expenses, accords best with Pareto’s main reason for 
rejecting Ricardian equivalence. The WA Government did have a strategy to maintain 
structural fiscal balance over the long term, but the targets or rules associated with that 
strategy were abandoned and replaced by weaker rules. It is argued that, if those rules 
were more ‘constitutional’ in character, then the WA Government’s net debt would not 
have blown out in the manner that it did.

Introduction
The start of the ‘millennium boom’ can be dated as 2002–03 (Grafton 2012). 
The Western Australian (WA) Government was a major beneficiary of that boom, 
with the value of the state’s export of iron ore growing hectically in response to 
China’s booming  demand for steel. Notwithstanding this, WA Government 
public finances have seen total government ‘net debt’ grow from $4 billion 
(or 27 per cent of total government operating revenue) in 2002–03 to $27 billion 
in 2015–16 (or  62  per  cent  of total government operating revenue); and the 
2016–17 Government Mid-year Financial Projections Statement predicts that WA’s 
total public‑sector net debt will reach $39.7 billion by 30 June 2020.

1  University of Western Australia, michael.mclure@uwa.edu.au. The author would like to thank Jill Trinh, 
for her contributions as my research assistant, the referees and especially William Coleman, for their very helpful 
comments.
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The primary purpose of this paper is to interpret the growth of the Government of 
Western Australia’s net debt from 2004–05 onwards with reference to the Italian 
fiscal tradition. Particular attention is given to the treatment of the ‘Ricardian 
equivalence’ between debt and taxation by Antonio De Viti de Marco (1992), under 
his hedonistic approach; Benvenuto Griziotti (1992), under his political approach; 
and Vilfredo Pareto (1975), under his sociological approach. A secondary purpose 
of the paper is to reflect on the primary reason for the ineffectiveness of the WA 
Government’s budgetary framework and its associated fiscal targets from 2006–07 
onwards.

Some readers may wonder about the relevance of using the views of Italian 
economists, formulated approximately 100 years ago, about a theory advanced by 
Ricardo 200 years ago, to comment on contemporary public finances in WA. But 
the approach is justified on three main grounds. First, following the twentieth‑
century revival in the economics of Ricardian equivalence, which dates back to Barro 
(1974, 1979) and Buchanan (1976), there is still some contemporary relevance to 
macroeconomic analysis that is linked to Ricardian equivalence. Second, Public 
Choice is a major intellectual framework for contemporary investigations and the 
Italian fiscal tradition was a significant inspiration for many of the leading Public 
Choice scholars. For example, James Buchanan spent the 1955–56 academic year 
in Italy on a Fulbright scholarship, during which time he undertook research into 
the Italian fiscal tradition that culminated in his celebrated paper ‘“La Scienza delle 
Finanze”: The Italian Tradition in Fiscal Theory’ (1960). Third, the Italian literature 
on Ricardian equivalence has some implications for modern fiscal arrangements, 
even though neither ‘welfare‑oriented’ nor ‘Public Choice–oriented’ studies of 
public finance depend on Ricardian equivalence per se.

The next section of the paper provides a general overview of the three main 
approaches within the Italian fiscal tradition and discusses their respective treatment 
of Ricardian equivalence. That is followed by a review of WA Government net 
debt from 2004–05 onwards and a discussion of the character of that debt with 
reference to the three main approaches within the Italian fiscal tradition. The 
final substantive section provides a reflection of the ineffectiveness of the WA 
Government’s fiscal targets and points to a Public Choice mechanism that may have 
reduced the extent of, or even prevented, WA’s debt problem. The study concludes 
that the WA Government’s experience with public debt over the period considered 
is generally consistent with Pareto’s rejection of Ricardian equivalence because debt 
is fundamentally a device that governments employ to win public acceptance of 
larger government. It is also concluded that if budgetary sustainability—without the 
re‑emergence of ongoing fiscal imbalances—is to return to WA, targets associated 
with the state’s fiscal strategy will need to acquire greater ‘constitutional’ character.
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The Italian fiscal tradition
Three distinct approaches to the theories of public finance developed within the 
Italian tradition between the 1880s and 1920s: the hedonistic approach, the political 
approach and the sociological approach.2 The hedonistic approach is associated 
with the early work of Pantaleoni (1967) and the theories of De Viti de Marco 
(1888) and Ugo Mazzola (1890). Pantaleoni (1967) had posited that parliament 
can seek to maximise the sum of total utility across society by estimating the 
scale of marginal utilities of various expenditures (assessed in terms of the average 
intelligence of parliamentary representatives), and arranging expenditure priorities 
in decreasing order of their marginal utilities net of the taxation required to fund 
each respective activity. De Viti de Marco (1888) and Mazzola (1890) recognised 
that benefits of some services are ‘irreducible’ and, from that, a deep and highly 
analytical discussion emerged on ‘public needs’.3 The political approach is mainly 
associated with Giovanni Montemartini (1967), Amilcare Puviani (1903), and with 
Benvenuto Griziotti (1992) for his work on Ricardian equivalence. These authors 
were critical of the hedonistic approach for ignoring, or underemphasising, the 
motivations of the ruling class when acting politically, and their use of the coercive 
force of law to spread the costs associated with particular benefits, which are enjoyed 
by subsets of society, across the entire society. The sociological approach is primarily a 
synthesis of Pareto’s economic and sociological thinking and was largely undertaken 
by Gino Borgatta (1920 [2007]) and Guido Sensini (1932), who complemented the 
economics of public finance with the sociology of public finance to account for the 
influence of ‘non‑logical’ (but not ‘illogical’) actions on fiscal decisions. The resulting 
‘fiscal sociology’ focuses on ‘fiscal redistribution’ and the ways that the non‑logical 
elements within fiscal decisions impact on the balance between ‘consent’, given 
willingly within a society by individuals who are governed, and ‘force’ imposed by 
those who govern upon the governed.

The particular issue considered within the Italian fiscal tradition that is of greatest 
relevance to this paper is the positions taken by De Viti de Marco, Griziotti and 
Pareto on the Ricardian equivalence between taxation and debt.

In his classic study On the Principles of Political Economy and Taxation (1951 [1817]), 
and in his essay on the ‘Funding System’ (1951 [1820]), David Ricardo considered, 
among other things, the question of war finance. Specifically, he reflected on 
whether ‘extraordinary’ expenditure on war from tax increases was equivalent to 
funding that same expenditure from debt (i.e. through the issue of interest‑bearing 
government bonds). In that case extraordinary tax funding has the same present 
value as the postponed–progressive payment scheme (debt funding) because taxes 

2  See Mauro Fasiani (1932–33).
3  Amedeo Fossati (2003) has pointed out De Viti de Marco’s position on this issue is more general than that 
of Emile Sax’s pioneering work on public goods as he considers both ‘material’ and ‘immaterial’ goods.
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will need to be higher in the future to service debt. The central fiscal issue at stake 
was, of  course, whether it is possible to shift some of the economic burden of a 
war to future generations by funding that war from debt rather than taxation. 
Ricardian equivalence suggests that the tax burden cannot be shifted from the 
current generation and onto subsequent generations when individuals are rational 
and forward‑looking.

In nineteenth‑century England, the primary context of Ricardian equivalence 
remained as a question within the specialised topic of war finance, with John Stuart 
Mill taking the matter further. But today, of course, the Ricardian equivalence 
proposition has acquired a stronger macroeconomic dimension, with Barro defining 
it as the proposition that ‘shifts in debt and tax finance for a given amount of public 
expenditure would have no first order effect on the real interest rate, volume of 
investment, etc.’ (1979: 940). But between Ricardo’s war finance discussions of 1817 
and 1820 and Barro’s macroeconomic discussion of debt and taxation in the 1970s, 
the question of Ricardian equivalence was also subjected to thorough investigation 
by members of the Italian fiscal tradition. This episode has been captured well by 
James Buchanan in Public Principles of Public Debt: A Defense and Restatement 
(1958) and by Stefano Toso in ‘The Italian School of Public Finance at the Turn of 
the Century and the Ricardian Equivalence Theorem’ (1992).

When De Viti de Marco was a leader of a ‘hedonistic’ stream of Italian public finance, 
he set about rectifying what he saw as shortcomings of Ricardo’s treatment of the 
equivalence between debt and taxation. In ‘La Pressione Tributaria dell’Imposta e del 
Prestito’ (1992), De Viti de Marco attempted to demonstrate that individual owners 
of capital and individual wage earners act rationally in regard to intertemporal 
decisions to the extent that they do discount expected tax flows and they do so to 
make provision for future tax obligations. In that case, he regarded the burden of 
debt as the same as the burden of tax for both owners of capital and workers, as the 
burden becomes effective from the moment that the extraordinary expenditure is 
introduced.

Griziotti (1992), however, did not accept De Viti de Marco’s demonstration of 
Ricardian equivalence. He pointed out that some sets of low‑income workers would 
be unable to pay an extraordinary tax but they may be able to contribute to a lesser 
ongoing tax imposed to meet the servicing costs of debt. And, importantly, this takes 
place within a political context that involves conflict and sectional interests and, 
within that context, the assumption that rates of return equalise among the various 
factors of product is entirely unrealistic. The net result is a rejection of Ricardian 
equivalence. As Buchanan (1958: 118) observed:

Griziotti’s whole point is that the two financing forms [debt and taxation] themselves 
must involve different distributions of the burden among income classes, and because 
of this, among separate time periods.
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Griziotti also used the question of Ricardian equivalence to distance himself from 
the hedonistic approach of the Italian tradition and align himself loosely with the 
‘political’ approach.4 In his words (1992: 81):

for some time now I have found myself increasingly at odds with the intellectual line 
of De Viti de Marco and the majority of academics who interpret the question of 
public finance using economic criteria. In my opinion, public finance criteria [are] 
essentially political in nature.

Griziotti was justifiably proud of his paper on Ricardian equivalence and sent a copy 
to his former teacher Pareto, who was, however, completely underwhelmed (McLure 
2007). Pareto rejected the usefulness of any discussion of Ricardian equivalence 
because it distracted from one of the first‑order issues in public finance, which 
concerns influences that alter people’s willingness to accommodate increasingly 
large governments. In that regard, Pareto saw debt as a device for extracting a greater 
value of resources from the community: ‘Debt is a way of making the population 
accept that which would not be acceptable through taxes’ (Pareto 1975: 989). In 
recognising that debt is an important mechanism through which the ‘governed’ are 
persuaded to accept larger government, Pareto and the Italian Paretians set about 
developing a fiscal sociology that focused on the scope for, and the patterns of, fiscally 
directed redistribution, and the role played by ‘non‑logical’ rationalisations that are 
developed in support of prevailing or alternative redistributions implemented via 
fiscal means.

The literature on Ricardian equivalence is formally concerned with the circumstances 
in which there will be an economic equivalence between debt and the introduction of 
extraordinary non‑distorting taxation when raising a given sum. This contrasts with 
the ‘modern’ welfare analysis, which emphasises the deadweight losses from different 
types of taxes and/or intergenerational spillover benefits from spending on education 
and human capital; and considers how ‘tax smoothing’, subject to the intertemporal 
budget constraint, can reduce deadweight losses over time (Reitschuler 2010; Li and 
Zhang 2015). Under that approach, tax smoothing and ‘optimal deficits’ contribute 
to efficient public finances. And that modern welfare framework contrasts with the 
competing Public Choice approach, which contends that the size of government is 
not independent of the degree of the efficiency of taxation. The rule of thumb is 
that the higher the deadweight loss of taxation (i.e. the more inefficient the taxation 
system is) the smaller the government. Conversely, the introduction of efficient tax 
smoothing and ‘optimal deficits’ would act to increase public spending and lead to 
bigger governments.

4  Griziotti went on to occupy a distinct space in the Italian fiscal tradition that placed great emphasis on the 
jurisprudential dimensions to fiscal activities.
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The De Vito de Marco discussion of Ricardian equivalence broadly lines up with 
the modern welfare‑oriented approach to public finance,5 not because of the 
modern approach maintains an equivalence tax and debt (it does not) but because 
the relationship between taxes and public debt is fundamentally concerned with 
the efficiency of public supply, not with the effect of such efficient supply on the 
size of government. Conversely, Pareto’s position on tax and debt broadly lines up 
more closely with the Public Choice approach because, in a dynamic sense, the size 
of government is linked to the balance of taxation and debt used to fund current 
expenses. Griziotti provides highly qualified support for Ricardian equivalence in 
principle, but, in practice, the intrusion of political objectives on fiscal decisions 
prevents the achievement of that equivalence. As such, his view represents an 
intermediate position that accommodates some elements from both the welfare‑
oriented approach to public finance and Public Choice.

The character of Western Australian 
Government net debt
The effects of the boom on the WA Government budget were evident from the 
early 2000s onwards, but a full understanding of its effect did not emerge until 
the middle of the first decade of the millennium. The 2006–07 WA Budget was 
particularly upbeat and included a special discussion of ‘Issues in Public Sector 
Finances—Building on the Boom—Utilising the Surplus’ (Government of Western 
Australia 2007: 42). The upshot of this was that the government planned to use 
its Consolidated Fund surpluses from the boom to reduce the debt burden of 
government by allocating surplus funds to repay MetroRail borrowings and to 
reduce the need for subsequent MetroRail borrowings. Notably, general government 
net debt had actually become ‘negative’ in 2003–04 and budget forward estimates 
indicated that that would remain so until 2009–10 (the final year of the forward 
estimated).

But the optimism of the 2006–07 Budget did not endure as fiscal pressure emerged 
from 2008–09 onwards. By 2010–11, WA general government net debt had 
become ‘positive’ again (for the first time in eight years) and has subsequently 
risen progressively each year, reaching $14 billion in 2015–16. The WA general 
government’s share of total WA Government net debt rose progressively from 
2 per cent, in 2010–11, to 50 per cent, in 2015–16.

5  It should, however, be stressed that this conclusion is confined to De Viti de Marco’s assessment of Ricardian 
equivalence. His broader body of work is much admired by many Public Choice economists, especially Giuseppe 
Eusepi and Richard Wagner (2013).
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Figure 1: WA Government: $billion net debt
source: WA Treasury, Annual reports of state Finances

In visual terms, Figure 1 shows that the slopes of the respective trajectories for net 
debt in the general government sector and in total WA Government are similar from 
2009–10 onwards. The level of net debt associated with the non‑general government 
sector (e.g. public business corporations) has risen modestly from $11 billion, in 
2009–10, to $14 billion, in 2015–16. But in WA’s general government sector, net 
debt has risen from ‘negative’ $1 billion, in 2009–10, to ‘positive’ $14 billion, in 
2014–15. Clearly, then, WA’s total government debt has been driven by the activities 
of the general government.

Of course, a significant part of the WA net debt story in more recent years has been 
linked to the progressive reduction in the state’s share of the goods and service tax 
(GST). This is because the Commonwealth Grants Commission application of the 
fiscal equalisation principle acts to reduce a state’s GST share when its revenue‑
raising capacity rises relative to that of the other states and, in the case of WA, 
the iron ore boom increased the state’s overall revenue‑raising capacity. There are, 
however, lags in the Commission’s assessment process. For example, the GST share 
applied in 2016–17 was agreed in 2015–16 and was based on a three‑year assessment 
period from 2012–12 to 2014–15 inclusive. The WA Treasury collect current data 
in an attempt to forecast likely future changes to its GST share; however, because 
of genuine uncertainty, the resulting estimates are very proximate. But even that 
provides a forward‑looking government with some capacity to plan.
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But the fiscal problem that WA has faced has more elements than just the GST. 
The general impact of the millennium boom on a whole range of tax bases and the 
impact of the subsequent easing and termination of that boom on tax bases are 
also relevant considerations. And, most importantly, as the trajectory of general 
government net debt ultimately concerns the balance between revenue growth and 
expense growth, growth in expenses must also figure prominently in any analysis of 
public debt. In the case of the WA Government, the fiscal problem can be formulated 
in the following terms. How did growth in general government expenses alter in the 
face of the following three challenges to WA Government revenue: (i) the certainty 
that, after a lag, Commonwealth Grants Commission’s formula would reduce WA’s 
share of the GST due to its increase in revenue‑raising capacity related to the boom; 
(ii) the certainty that the State revenue growth in general would slow as the boom 
dissipated and ultimately terminated; and (iii) the highly probable expectation 
that State’s reduction in GST—evident from lags in the Commonwealth Grants 
Commission’s assessments—would come at the very moment when the iron ore boom 
was dissipating and growth in State revenues bases were slowing? Unfortunately, the 
government did not alter its expenses, with growth in general government expenses 
fully matched by growth in general government revenue during the boom years 
until 2012, so a gap between expenditure and revenue opened and widened between 
2013 and 2016, when general government expenditure exceeded revenue, from the 
end of the boom until its aftermath.

This growth in general government expenses is largely associated with wage 
expenditure, with the average annual growth rate of general government wages 
in WA being 8.2 per cent between 2005–06 and 2013–14 (calculated from data 
in Government of Western Australia 2016: 47). That is, the nominal wages bill for 
the general government sector in WA doubled over that period. The average annual 
growth in WA general government expenses over the 10 years to 2013–14 was of 
a similar order of magnitude, growing at 7.9 per cent (Government of Western 
Australia 2016: 45).

Figure 2 also reveals that the growth of WA Government debt was not dominated 
by total public sector capital works, which is relatively flat (fluctuating between 
$5 billion and $7 billion per year) in comparison to the curve for general government 
expenses. The millennium boom in WA temporarily expanded revenue‑raising 
capacity and contemporaneously fuelled general government wages growth, which 
permanently increased the public sector wages bill. The GST distribution formula 
compounded this problem, with the end result being increased pressure on WA 
Government net debt.
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Figure 2: WA Government finances
source: WA Treasury, Annual reports of state Finances

If De Viti de Marco’s hedonistic framing of Ricardian equivalents held, in a positive 
sense, the WA Government’s revenue windfall from the temporary increase in 
revenue‑raising capacity would have had no impact on government spending. 
Indeed, the temporary increase would have been offset by a temporary reduction 
in debt and/or in tax rates because Ricardian equivalence is implicitly predicated 
on a ‘given’ expenditure being funded. As this temporary revenue increase was not 
attributable to an increase in tax rate or royalty rates, the conclusion is much the 
same under the welfare‑oriented approach to efficient taxation and debt. That is, the 
demand for public services would be unchanged by the windfall and intertemporal 
efficiency would see net debt reduced as optimal deficits become an optimal surplus 
during the years of the temporary boom.

If Griziotti’s political framing of Ricardian equivalence held, there would be an 
imperfect attempt to offset rising revenue‑raising capacity by a partial mix of 
lower debt with lower taxes rates, although the distribution of that benefit among 
individuals would, as a result of the political dimension to fiscal activity, be influenced 
by class conflict and clashes between competing sectional interests. This is also much 
the same as what one would expect if the government applied the welfare‑oriented 
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approach to efficient taxes with intertemporal budget constraints, except part of 
the state’s windfall from the boom would be deliberately redistributed to targeted 
subsets of interest groups in society.

If Pareto’s rejection of Ricardian equivalence held, then the windfall from the 
temporary rise in revenue‑raising capacity would be considered from the perspective 
of whether there is a long‑term impact on the size of the state government. Pareto 
did not discuss the mechanism through which this would occur, but, by inference, 
the sequence would run as follows: the windfall would be spent by the government, 
rather than be returned to the community in tax cuts, and once the windfall has 
ended, the newly increased size of government would be maintained into the future 
by a  combination of increased net debt, in the first instance, followed shortly 
thereafter by increases in tax and/or royalty rates as a ‘responsible’ government 
attempted to regain control of its ‘net debt’ problem.

The WA experience over the last 10 or 12 years shows that the increase in revenue‑
raising capacity during, and immediately following, the boom was not significantly 
offset by tax reductions. Modest reductions in state taxation were introduced through 
extensions to exemption thresholds6 (although more significant reductions were 
made to land tax7), but not enough to noticeably slow the rate of revenue growth. 
The more important fact is that public expenses continued to grow. Consequently, 
debt appears to have become a way of extracting more from the taxpayers of Western 
Australia to, in large part, fund the growth of wages paid to government employees. 
This was partly in response to labour market pressures created by the millennium 
boom but largely due to a lack of willingness by the State government to constrain 
growth in its general government outlays. This experience is unequivocally better 
reflective of Pareto’s view on debt and taxation than that of De Viti de Marco’s 
hedonistic approach or, to a lesser extent, Griziotti’s political approach.

A public choice mechanism that may have 
prevented WA’s debt problem
The rationale for rules has been considered by Geoffrey Brennan and Buchanan 
(1985), and again by Buchanan (1987) in his acceptance speech for the Sveriges 
Riksbank Prize in Economic Sciences in Memory of Alfred Nobel, when he 
emphasised the importance of rules in public finance as part of a constitutional 

6  For example, payroll tax exemption threshold was increased from $750,000 to $800,000 in 2014, and transfer 
duty exemption thresholds for first home purchases were increased in 2004 and 2007 and then reduced in 2014.
7  With the land boom increasing residential land values greatly over the five years to 2008/09, tax‑free thresholds 
were increased significantly over that period. In part, this reflected the politically sensitive nature of increases in 
residential land values, which, given bracket creep from the ‘progressive’ land tax scale, results in (voter) home 
owners receiving land tax bill increases that would grow much faster than land prices in the absence of such relief.
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contract established under the Rawlsian veil of ignorance. In such an abstract 
contractarian process, no one individual allows his or her personal self‑interest 
to influence the setting of rules, which prescribe the boundaries and define the 
processes under which subsequent political action operates, because self‑interest is 
veiled by one’s ignorance of his or her material and other circumstances. But perhaps 
the key point for WA public finances is that fiscal targets may be effective when they 
enjoy a high degree of ‘constitutional’ character. That is, when fiscal rules have very 
wide (unanimous) support across the community, they are likely to endure over the 
long term and across all phases of a business cycle.

The WA Government certainly had, and continues to have, a budget framework 
that is defined with reference rules or strategic fiscal targets. The question emerges, 
then: did those fiscal targets have a high degree of constitutional status? To answer 
that question, it is first necessary to briefly consider the targets/rules that the WA 
Government adopted.

In Western Australia, fiscal targets are set under the authority of the Government 
Financial Responsibility Act 2000. In 2006–07, the WA Government’s fiscal strategy 
was to ensure that the real net worth of the total government sector was maintained 
or increased. To that end, a number of fiscal targets were set. First, an operating 
surplus on the general government sector was required. Second, to maintain the 
state’s tax competitiveness, WA tax revenue as a share of gross state product (GSP) 
was required to be below the average of other states. Finally, to maintain WA’s AAA 
credit rating, the net debt to revenue ratio for the total non‑financial public sector 
must be held at, or below, 47 per cent, and real per capita own‑purpose expenses for 
the general government sector cannot increase.

However, these targets did not endure. They did not have ‘constitutional’ status 
in a  Public Choice sense. The WA Government lost its AAA credit rating from 
Standard and Poor’s (S&P) in September 2013 (O’Connor 2015) and from 
Moody’s in August 2014 (O’Connor 2016): in October 2015, S&P put the WA 
Government’s credit rating on negative watch (O’Connor 2015); and in February 
2016, Moody’s downgraded the state’s credit rating from AA1 to AA2 (O’Connor 
2016). The reason is evident from much of the discussion in this paper, but in 
specific reference to WA fiscal targets mentioned in the previous paragraph, the 
state’s net debt to revenue ratio for the non‑financial public sector rose progressively 
to reach 70 per cent in 2015–16 (compared to the target of 47 per cent considered 
necessary to retain the AAA credit rating), and real per capital own‑purpose outlays 
rose by 13.5 per cent from 2006–07 ($7,400 per person in 2015–16 values) to 
2015–16 ($8,400 per person in 2015–16 values).

How could such a violation of the government’s fiscal targets have been permitted? 
Well, the government simply changed its fiscal targets. In the 2009–10 financial 
year, the requirement to keep the ratio of net debt to operating revenue in check 
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was replaced by the requirement that shifted focus from the level of debt to the level 
of debt servicing costs (in a low interest rate environment): the budget goal was 
changed to ‘maintain the ratio of total non‑financial public‑sector net interest costs 
as a share of revenue at or below 5%’ (Government of Western Australia 2010: 23). 
The tax competitiveness target was also watered down in response to WA’s growth 
in revenue.8 In the 2015–16, the requirement to maintain and not exceed real per 
capita general government expenses was replaced, with the rather weak proposition 
that the general government sector expenses cannot grow faster than revenue growth. 
There is a weak link in the sense that, while it may help prevent a new structural 
imbalance in the budget emerging, it does nothing to reduce net debt incurred from 
WA’s structural imbalances that emerged from the end of the millennium boom. 
Also, while the ratio of non‑financial public‑sector net debt to operating revenue 
had returned to the rank of fiscal targets, the target ratio itself had risen from 47 per 
cent to 55 per cent.

The key point here is that fiscal targets are in part designed to prevent the emergence 
of structural imbalances in budgets and they will only be successful when the set 
targets are enduring. They have to be suitable for both a booming economy—so 
governments don’t waste boom revenue‑making unsustainable increases in ongoing 
recurrent spending—and a slowing economy in recession—so governments don’t 
lose control of growth in net debt. When targets are not met, that should be a sign to 
governments that they have to adjust spending, or revenue, and a sign to taxpayers 
that fiscal adjustments are pending. It is not, as WA’s experience with net debt 
and credit ratings suggest, an indication that it is time to change the state’s fiscal 
targets. If WA’s fiscal targets of 2006–07 were more ‘constitutional’ in character and 
maintained on an ongoing basis, then the WA Government would have been forced 
to act to prevent its level of net debt from growing into the very significant problem 
that it is today.

Conclusion
The increase in WA’s state debt over the last 10 or 12 years was not primarily driven 
by the activities of the government’s enterprises or expenses incurred undertaking 
capital works. It is true that the recent increase in debt over the last four or five years 
is linked to fiscal equalisation, but that impact was not completely unexpected. 
And the impact of substantial increases in general government expenses, especially 
on wages, on WA’s net debt cannot be ignored. When this issue is considered with 
reference to the Italian discussion of Ricardian equivalence, it appears that WA’s 
experience matches closely with Pareto’s main reason for his decision to ignore 

8  It was changed from maintain WA tax revenue as a share of gross state product (GSP) at or below the average 
of other States to provide a fair and efficient taxation system that is competitive with other Australian States.
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Ricardian equivalence: in a positive sense, debt and tax are complements, not 
substitutes, as the combination of debt and taxes acts to enlarge the public sector. 
For the same reason, WA’s experience is also at odds with the welfare‑oriented 
approach to intertemporal budgets and tax smoothing. That is, WA debt was related 
more to increasing the size of the general government than it was to tax smoothing 
to diminish deadweight losses over time by running ‘optimal deficits’. It is also 
concluded that the status of the targets associated with the fiscal framework rules 
must now be strengthened significantly—they must acquire a greater constitutional 
character so that they can endure across all phases of the full economic cycle—if the 
current debt problem is to be resolved in the long term while eliminating structural 
balances from future state budgets.
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The Lack of Competition in 
Governance as an Impediment to 
Regional Development in Australia

Brad R. Taylor1

Regional Australia faces many and diverse challenges and opportunities. Given that one-
size-fits-all policy solutions are not appropriate for these diverse conditions, I argue that 
increasing interjurisdictional competition can foster regional development and resilience. 
If individuals and businesses are able to ‘vote with their feet’ for the local jurisdictions 
they prefer, market-like incentives are brought to bear on government. This would limit 
government power, enable lower-risk policy experimentation, make government more 
responsive to citizen needs and allow for policy more suited to local circumstances.

Introduction
Australia is a large and diverse country. This diversity is obvious when we compare the 
densely populated southeast to the sparse and underdeveloped north, but significant 
economic differences exist even across rural areas. As the country transitions from 
the mining investment boom, diverse regions face diverse pressures and impediments 
to adjustment. Although all regions must adjust to some extent, there are no one‑
size‑fits‑all solutions to regional development in Australia (Productivity Commission 
2017).

The relative underdevelopment of Australia’s north and interior also presents 
a major opportunity. Development would provide greater economic opportunities 
for those living in rural communities and could also benefit other Australians and 
the world at large. Australia has sound institutions and abundant space. Refugees 
and immigrants seek access to Australia but are turned away, and those in the south 

1  University of Southern Queensland, brad.taylor@usq.edu.au.
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complain of high and rising housing costs. Regional development would mitigate 
these problems by making more of Australia a socially and economically practical 
place to live.

The policies most appropriate to promoting regional development are not obvious ex 
ante. Formulating ideas for regional development policy is easy, but solutions need 
to be economically and politically feasible. As such, policy options must be tailored 
to local conditions and acceptable to local constituencies. Rather than looking to the 
Commonwealth Government for direction, I argue that regions and communities 
should be empowered by jurisdictional autonomy and incentivised by competition 
to find their own solutions. If individuals and firms can more easily ‘vote with their 
feet’ for the policies and public services that best meet their needs, we bring market‑
like incentives to bear on competing governments. This, I argue, limits government 
power, enables lower‑risk policy innovation, makes government more responsive 
to citizen needs and allows for policy more suited to local circumstances. Although 
some degree of such competition already exists in Australia, I argue that this could 
and should be increased.

Competitive governance
The modern theory of competitive governance begins with the ground‑breaking 
paper by Charles Tiebout (1956), which modelled citizen‑consumers as choosing 
among a set of local jurisdictions offering varying levels of collective goods and 
charging varying levels of taxes. Extant public finance theory, and indeed the 
democratic model of government, asks governors to adapt to citizen preferences 
despite a lack of good information about what those preferences are or a reliable 
way of aggregating them. Tiebout suggested instead that even if governors made no 
attempt to respond to citizen preferences, the adoption of jurisdictions by mobile 
citizen‑consumers would produce a sorting of citizens into different jurisdictions 
by preference. Given low costs of mobility and a wide selection of jurisdictions 
to choose from, we should expect that most citizen‑consumers will be reasonably 
happy with the jurisdiction they choose.

There is evidence that households do respond to differences in governance when 
making locational decisions (Dowding et al. 1994). The effect of governance on 
locational decisions seems even stronger for firms (Ribstein and O’Hara 2009). 
As with any actually existing market, the competitive pressures in any real or feasible 
governance market is likely to be less than perfect. Frictions resulting from imperfect 
information, limits on citizen mobility and finite diversity in governance offerings 
will prevent citizens from getting exactly what they want. Nevertheless, Tiebout 
suggests, citizen mobility can improve the degree to which citizens are able to get 
what they want from government.
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Competition as a constraint on government
Subsequent work has built on Tiebout’s work to argue that jurisdictional competition 
limits government power and provides incentives for effective governance. Brennan 
and Buchanan (1980: Chapter 9) suggest that even under the ‘Leviathan’ model of 
government, in which a selfish and powerful ruler seeks to extract as much rent as 
possible, jurisdictional mobility can limit rent extraction.2 Buchanan (1995) builds 
on this analysis to argue for competitive federalism as an objective of constitutional 
reform. On this understanding of Tiebout competition, citizen mobility between 
jurisdictions limits the power of state governments to extract rents from citizens. 
Any state government attempting to extract excessive rents would find itself losing 
citizens to its less extractive neighbours. States are forced to compete for citizens 
(and tax dollars) in roughly the same way that firms in a competitive market are 
forced to compete for customers. Thus, individual exit options limit the power of 
state governments. The federal government, however, is not similarly constrained by 
individual exit options. For Buchanan, the power of central government must be 
constrained by the ability of states to exit the union through secession.3

Competition and discovery
Competition among governments for mobile citizens also promotes policy 
innovation and learning. As Hayek (1948) persuasively argued, competition acts as 
a discovery mechanism. No producer knows ahead of time whether a new product 
will succeed or fail, and through the harsh reality of market competition, good ideas 
are sorted from bad. In this sense, producers are constantly conducting economic 
experiments to discover what consumers want (Rosenberg 1992). Understood in 
this way, the market is a creative process primarily concerned with the generation 
of knowledge (Buchanan and Vanberg 1991). This idea has been embodied in the 
vast literature of evolutionary economics, which has produced a wealth of formal 
modelling (Safarzyńska and van den Bergh 2010) and empirical study (Malerba 
2006).

The possibility of innovation and learning through competition is implicit in 
Louis Brandeis’s understanding of states as ‘laboratories of democracy’, and a 
small number of Austrian economists, evolutionary economists and Public Choice 
theorists have extended this dynamic conception of competition to competition 
among governments (Friedman and Taylor 2012; Vanberg and Kerber 1994; 
Vihanto 1992; Wohlgemuth 2008). The practical implication of these ideas is that 
competitive governance can not only constrain government power, but also allow 
the testing of new policy ideas in a lower‑risk way. As local jurisdictions implement 

2  See Sinn (1992) for a similar argument at the international level, with national governments competing for 
mobile capital.
3  See also Buchanan and Faith (1987).
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new policies, citizen‑consumers vote with their feet for the successful and against 
the unsuccessful. As in economic markets, good ideas are copied by competitors and 
bad ideas are abandoned.

Competition and the risks of reform
Constitutional political economists (e.g. Brennan and Buchanan 1985; Brennan 
and Hamlin 2004; Buchanan 1975) have used Public Choice theory to argue on 
utilitarian grounds for constitutions that limit political innovation. If the risk of 
breaking existing political order outweighs the potential benefits of reform, the 
sensible option is to leave well enough alone and to protect the status quo through 
constitutional constraints limiting political experimentation. Although this 
conservative argument for stability is always worth keeping in mind, decentralisation 
and competitive governance can reduce the risks of experimentation. In an obvious 
sense, a policy experiment conducted in a small local jurisdiction imposes a lower 
risk than a similar experiment in a large national jurisdiction. Exit options reduce 
the risk of experimentation further by allowing mobile citizens and businesses to 
escape the negative effects of failed experiments but enjoying the positive effects of 
successful ones. Not all resources are mobile and reform always carries some risk, 
but as exit becomes easier, institutional gambles become more one‑sided and the 
optimal level of risk taking increases (Taylor 2013).

To the extent that competitive governance allows lower‑risk policy experimentation, 
it addresses a major policy concern identified in the recent Productivity Commission 
report Transitioning Regional Economies: The Resilience and Adaptive Capacity 
of Regional Australia (Productivity Commission 2017). Robust systems continue to 
perform well even under unfavourable conditions (Levy 2002). There are reasons to 
think that decentralisation and competition promote robustness. Decentralisation 
allows diverse communities to respond to external shocks in ways sensitive to local 
conditions. Given the diversity of regional Australia (Productivity Commission 
2017: 70–72), this is important. A bad decision in one jurisdiction need not spell 
disaster for the system as a whole, and Tiebout exit allows individuals and businesses 
to mitigate the downsides of failed policy responses.4

Competition and democracy
It is easy to see exit and voice as competing ways for citizens to control government, 
but there are also important complementarities. As Hirschman (1970) has argued, 
exit options might make citizens less willing to voice their concerns. On the 
other hand, exit options can empower citizens by providing them with a credible 
threat that increases their bargaining position (Sørensen 1997; Warren 2011). 

4  Bednar (2014) makes a similar argument regarding the American federal system.
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Exit options may also go some way towards overcoming the epistemic problems of 
democracy. Collective voice decisions tend to be made based on poor information 
and with little rational deliberation, since each voter has an insignificant chance of 
determining electoral outcomes and therefore virtually no incentive to vote wisely 
(Caplan 2007; Somin 2013). Individual exit decisions provide sharper incentives 
and are therefore likely to prompt a more thorough search for information and 
more careful deliberation. If voters routinely make individual exit decisions on 
the same issues they make collective voice decisions—e.g. choosing their child’s 
school and also voting on education policy, choosing whether to move to a strictly 
zoned jurisdiction and also voting for politicians who differ in their support for 
strict zoning—the information gathered and processed as part of an exit decision 
becomes available to voters for collective voice decisions. Thus, given overlap in the 
domains of individual and collective choice, exit options make political decisions 
more informed and well‑considered (Taylor 2016).

Competition and diversity
In terms of regional development, competitive governance has the additional benefit 
of allowing greater institutional and policy heterogeneity. The optimal policy mix in 
Sydney differs greatly from that in Darwin. State and local government allows some 
degree of heterogeneity, but allowing greater choice in rules would increase diversity. 
Although the market for governance is unlikely to cater as effectively to diverse 
needs and preferences as markets for goods and services, decentralisation combined 
with choice can move us closer to this ideal.

Options for promoting competitive governance 
in Australia
This section considers some possible options for strengthening jurisdictional 
competition as a force for regional development in Australia. The focus here is on 
the broad options, with issues of implementation left to future work. In general, 
the preconditions for effective competition among governments are two‑fold: first, 
citizens (or businesses, investors) need to be willing and able to make locational 
decisions partly on the basis of policy or institutional quality; second, policy makers 
need to respond to this mobility by seeking to attract and retain migrants, businesses 
and investors. In discussing the practical options for competitive governance, it is 
important to keep these preconditions in mind.
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Competitive federalism
The most obvious option for promoting competition is through the decentralisation 
of power to existing political units—from national to state and from state to local 
governments. Although Australia was founded as a competitive federation, the 
degree of competition in Australia’s current federal structure is limited by the power 
of the central government and, in particular, vertical fiscal imbalance (Fenna 2008). 
Since taxes are raised primarily by the Commonwealth Government, there is little 
tax competition among the states.

Nevertheless, there is some evidence that Tiebout exit does occur within Australia 
and that this has promoted competition (e.g. Drew and Dollery 2015; Grossman 
1990). Recent proposals by the Turnbull Government to return taxing powers to the 
states, though now abandoned, suggest that increasing competition in the Australian 
federal system is a politically feasible option. The case for, and the path towards, 
competitive federalism has been discussed extensively elsewhere (e.g. Carling 2006; 
Kasper 1995).

Master planned communities
Master planned communities (MPCs) are large mixed‑use (but primarily residential) 
private sector developments. Typically, a single developer will buy a large ‘greenfield’ 
(i.e. undeveloped) section of land, work cooperatively with local government to build 
infrastructure and amenities, and sell plots of land for residential and commercial 
purposes. The developer is able to plan the mix of amenities and land use in order 
to attract residents and thus increase the value of their land (Bajracharya et al. 2007; 
McGuirk and Dowling 2007). The largest MPC in Australia is the 2,860‑hectare 
Greater Springfield, Queensland, with a current population of around 32,000 and 
a planned future population of 138,000. Like many other MPCs, Greater Springfield 
is located within commuting distance of a major city (Brisbane).

This approach has proved effective in the creation of commuter cities and special‑
purpose developments such as retirement villages, but has important limitations 
as a tool of regional development. MPCs introduce choice and competition into 
urban planning and infrastructure development, but do not allow for communities 
to opt out of national, state or local regulations. Thus, the potential benefits of 
policy heterogeneity discussed above cannot in general be achieved through MPCs. 
Secondly, MPCs require large investments of private money. Greater Springfield and 
similar commuter towns are attractive investments because there is a clear demand 
for housing in the region. This is not the case in the underdeveloped regions of 
Australia and as such a similar undertaking in, for example, the Northern Territory 
would be much riskier.
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Special economic zones
Special economic zones (SEZs) are regions within a nation’s borders that are 
designated as operating under a different set of rules than the surrounding country. 
There are now thousands of SEZs around the world, ranging from small technology 
parks to large general‑purpose cities such as Shenzhen, China (see generally Farole 
and Akinci 2011). There has been some interest from government in the use of 
SEZs as a tool of development in northern Australia, with the Rudd Government 
in 2013 proposing an SEZ (with unspecified cuts in company tax) in the Northern 
Territory. The Institute of Public Affairs and Australians for Northern Development 
& Economic Vision have also been active in promoting the prospect of SEZs in 
the north.5

Whether a northern SEZ, if implemented, would be successful in promoting 
regional  growth would depend very much on the details of implementation. 
The international experience suggests that privately operated SEZs are cheaper to 
operate and produce greater economic benefits than publicly operated SEZs (FIAS 
2008: 45–47). From an economic perspective, this makes sense, since privately 
operated SEZs provide stronger economic incentives. Moberg (2015) argues 
further than SEZs can give rise to rent‑seeking and may in some cases be harmful. 
Privately run zones that provide benefits to a broad range of resident individuals and 
businesses are likely to be successful, whereas focus incentives such as single‑factory 
SEZs have less‑obvious benefits in terms of regional development.

Conclusion
Tiebout competition is potentially a powerful tool of regional development in 
Australia, but the most effective and feasible ways of promoting such competition 
are as yet unclear. MPCs have demonstrated that the private sector can play a major 
role in the development of new cities in Australia, but this has so far been confined 
to areas near existing population centres. SEZs have found some support across the 
political spectrum, but it is unclear whether SEZs with sufficient autonomy and the 
right institutional mix are politically feasible in Australia. Competitive federalism 
is a perennial subject of debate, but despite strong arguments from classical liberals 
and the occasional proposal from government, there has been little indication that 
power will return to the states anytime soon.

Despite these challenges, the promotion of competitive governance is a worthy goal. 
Public‑choice theory, and constitutional political economy in particular, tells us 
that rather than complaining about specific policy problems we should consider the 

5  See andev‑project.org/.

http://andev-project.org/
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constitutional structure that produces those policies. A more competitive system 
of governance would alter the incentives of the political system in a way which 
robustly promotes policy suited to individual interests. In expected value terms, the 
low probability of meaningful reform is offset by the large benefits.
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Log Rolling as an Explanation of 
Distortions All Round: A Model à la 

Buchanan and Tullock
William Coleman1

Introduction
Since at least the time of Adam Smith, economists have been alive to the vision of 
a relatively small number of ‘special interests’ benefiting themselves at the expense 
of the public weal. But distortions are today so endemic, it is tempting to say that 
every interest manages to secure that status of special interest, and receives some 
‘distortion’ in its favour. But, however credible this scenario of ‘universal distortions’ 
may be, can it be provided a rigorous and well‑articulated modelling in terms of 
maximising choices, under a specified institutional structure? Can Public Choice 
suggest such a modelling? Can, in particular, the Public Choice theorising of ‘log 
rolling’ do so?

It is argued here that the Public Choice theorising of log rolling (Buchanan and 
Tullock 1962) can provide such a rationalisation, as its framework can be stretched 
to admit the possibility of ‘distortions all round’. The word ‘stretch’ is used advisedly: 
the unhappy possibility of ‘distortions all round’ is perhaps unrepresentative of the 
more optimistic bent of the Public Choice theory of log rolling. Yet, the pessimistic 
possibility still has value as a corrective to the overly hopeful account that Buchanan 
and Tullock originally provided of log rolling.

1  The Australian National University, william.coleman@anu.edu.au.
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An Australian illustration of universal distortions: 
‘Protection all round’
Australian experience of the twentieth century resonates with the vision of universal 
distortions expounded in the introduction.

The advent of the new Commonwealth of Australia in 1901 was followed by 
a  spreading inhibition of competition. This began with the establishment of a 
national tariff wall for manufacturers; first of low height but later inexorably 
increasing. This tariff quickly saw the attempt by labour unions to encumber 
competition in the labour markets of protected industries, under the banner of 
New Protection. Though initially unsuccessful, the regulation of the labour market 
quickly swelled, and a sense of quid pro quo between labour and manufacturers 
certainly added charge to the surge.

The sudden emergence of the Country Party at the close of the First World War may 
have been expected to menace this exchange between urban capital and labour, as the 
agricultural interest was injured by tariffs on manufactured importables. But  the 
admission of the Country Party to the cabinet room in 1922 saw no moderation in 
the now ‘settled policy of Protection’. The relevant Act was simply revised to require 
the Tariff Board to include representatives of the rural interest. Thus, the farming 
sector had joined the club, and a stifling of competition in agriculture ensued. This 
was sometimes through tariffs and bounties (e.g. sugar), but also through ‘marketing 
boards’: first for fruit in the interwar period, then wheat in the post–Second World 
War period, and finally (and most catastrophically) for wool for about 20 years 
from the 1970s. The untiring partisan of this last disastrous piece of competition 
restriction was Jack McEwan, who was very briefly prime minister in 1960s but 
(de facto) deputy prime minister from 1958 until 1971. As industry minister, he 
was the epitome of the creed of ‘Protection All Round’. Such protection would 
be conferred not only on import competitors, but also exporters through export 
subsidies (‘export incentives’). Whoever you were, there was a tariff or bounty for 
you.2

How might a ‘log rolling’ explain, or rationalise, such a universal schema of 
distortion?

2  Ramsey Macdonald, Prime Minister of Great Britain 1929–1935, caught the dynamic in his statement of 
1908: ‘The Australian system is Protection, Wages Boards, Prices Boards, more Prices Boards—round and round 
and round’ (quoted in Marsh 1988).
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The Buchanan and Tullock model of log rolling
Log rolling is the trading of favours by sectional interests. Thus, the timber interest 
supports a tariff on sugar, in return for the sugar interest supporting a tariff on 
timber.3 The thought easily arises that ‘protection all round’ might arise from 
a universal log rolling. But does ‘theory’ give grounds for supporting this notion?

In their The Calculus of Consent (1962) James Buchanan and Gordon Tullock 
(B&T) present a theoretical analysis of log rolling. In concrete terms, B&T model a 
legislature’s decisions to impose taxation and to allocate consequent revenue between 
rival interests. To schematise B&T’s analysis, we will imagine a society composed of 
communities of distinct interests; ‘towns’ if you like, which will be named here A, 
B, C, etc.4 Each town obtains a distinct benefit from some capital expenditure that 
is not (readily) supplied by the market. We can think of this as a ‘road’. We assume 
each town benefits from its own road only, and none at all from the roads to other 
towns. This is important: interests are distinct and rival.5

The benefit to any given town of its road is an increasing function of its size in m2 

(see Figure 1).

Figure 1: Benefit of road of representative town as a function of its size

3  See the classic study of the Smoot–Hawley Act by Schattschneider (1935). See also Irwin and Kroszner (1996) 
for strong quantitative evidence that in that Act logs were rolled between lumber and oil interests.
4  B&T call the decision‑makers ‘farmers’. A more substantive deviation of this paper’s schematisation from B&T 
lies in the considerable attention B&T give to what they call ‘Kantian’ decision heuristics: where each decision‑
maker ‘does unto others as he would do unto himself ’. This comes down to each farmer voting for that common 
length road throughout the community that would maximise his benefit. Such a decision heuristic would yield as 
an equilibrium that common length of road that would be most preferred by the median farmer. The present paper 
ignores this heuristic.
5  At the opposite extreme, we could assume each town places some (probably town‑varying) value on some 
common road. We would then be in the terrain of the well‑known median voter model, and the median town 
would rule the roost. The median voter is certainly a more plausible model for generally desired public goods, and 
infrastructure whose costs are principally fixed rather than variable (transoceanic cables?).
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Roads are also costly. We shall, for simplicity, assume a road is a linear function of its 
length (see Figure 2).

Figure 2: The Pareto efficient amount of road

The decision to build any road is made by the majority vote of a legislature 
of N members, where each town elects one member.

It is also assumed that any decision to build a given road must be accompanied by 
a revenue measure to pay for it. Thus, every dollar of tax revenue is ‘hypothecated’ 
to some particular expenditure. Thus, the total tax burden consists of an array of 
purpose‑dedicated taxes: a ‘road for A’ tax, a ‘road for B’ tax, etc.6 A key further 
assumption is that, as a matter of constitutionality, each such hypothecated tax must 
be directly borne by the whole of society: so all N towns will pay a ‘road for A’ tax. 
Reinforcing that provision, we assume there can be no ‘side payments’ between the 
towns, either through the fiscal system or privately.

The critical upshot of these assumptions about financing is that any town pays only 
a fraction of the cost of its own road. So, assuming N =5 (A, B, C, D and E), each 
town only pays 0.2 of the total cost of the road, and only pays 0.2 of the cost of an 
extra square metre of its road.

6  The deadweight losses of a given tax may be included as part of the cost of the road.
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The ‘Nash game’ outcome
Suppose each town chooses its vote taking the votes of the other towns as given. 
It is not difficult to see that whatever the constellation of votes of the other towns, 
it is always ‘dominating’ for any given (self‑interested) town to vote against all roads 
but its own.7 The upshot of the ‘Nash game’ logic, then, is there would be no roads 
at all, as every road bill is voted down four to one.8

A vote-trade outcome
Now consider this set of votes.

A votes for B’s road. B votes for A’s.
B votes for C’s road. C votes for B’s.
C votes for D’s road. D votes for C’s.
D votes for E’s road. E votes for D’s.
E votes for A’s road. A votes for E’s.

This vote set is perhaps more easily represented in the diagram in Figure 3.

Figure 3: A comprehensive vote-trade of five towns

7  This is true no matter how small a number constitutes a majority: two, for example.
8  This conclusion rests on an assumption that all towns ‘act Nash’. As previously noted, B&T explore the 
implications of a town acting ‘Kantian’, and following a ‘Do unto others as you do unto yourself ’ precept. They 
stress that if a majority of towns are Kantian, some roads will be built, despite a ‘Nash’ minority.
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Each town receives three votes for its road (including its own), and so each town 
has a road built.

How could this constellation of votes come about? It is not, of course, the outcome 
of a ‘Nash game’. Under a ‘Nash game’ logic, each town would only vote for its 
own road. But in the constellation of voting instanced above that would seem to be 
foolish conduct, because, for example, A can hardly expect B will vote for A’s road 
once A doesn’t vote for B’s. This pattern of votes, then, seems to be construable as 
trades—vote trades: ‘I will vote for your road in return for you voting for mine.’ To 
illustrate specifically in the context of five towns, if a town is to have a road, it needs 
two votes in addition its own; it acquires those votes by voting in favour of two other 
towns’ roads.

Buchanan and Tullock’s thesis and some justifications
B&T contend that if benefits and costs are symmetric and the number of towns is 
five, then the vote trades result in each town having a road built such that mb = 0.6 
mc, as illustrated in Figure 4.

Figure 4: Rolling the logs à la Buchanan and Tullock

The contention seems plausible. If A wishes to acquire another mile of road, it 
needs to vote for another mile of road for two other towns. Thus another mile for 
A requires another three miles in total; and, as the costs are shared among five towns, 
the marginal cost to A of the extra mile of road is 0.6 of its actual marginal cost.



Log roLLing As An ExPLAnATion oF disTorTions ALL round

37

Another route to the B&T contention would begin with the case where a ‘majority’ 
is deemed not to be three votes out of five, but just one vote (see Figure 5). There is 
no vote trading, but given the requirement that only a single vote is sufficient to pass 
a road bill, it is evident each of the five roads will be built until the marginal benefit 
of each is 0.2 of its mc for each town.9 

Figure 5: With only one vote required, the actual length of each town’s road 
is each town’s most preferred length

If a ‘majority’ is deemed to consist of just two votes, a vote trade can be construed 
as a  bargain between two towns over the total outlay on their two roads, along 
with its allocation. Both the ‘coalitions’ analysis of game theory (that B&T invoke), 
along with widely used bargaining models (e.g. Zeuthen and Nash) imply that ‘the 
bargain’ will maximise the product of the payoffs; with symmetric benefits, roads 
will be built until mb = 0.4mc.10 The case of three votes—that is, a genuine majority 
with five towns—would be a simple generalisation: the maximisation of the product 
of three net payoffs under symmetric benefits and costs producing mb = 0.6mc.11

9  Even though there is no public good here, the structure of this situation seems very like the well‑known Public 
Goods game, but in reverse. At mb = 0.2 mc, any unilateral reduction in road length by one town would make four 
towns better off, but the unilateral reducer worse off. So, no one unilaterally reduces.
10  In both Zeuthen and Nash, the maximand is the product of the net benefit of the involved parties. Let the 
gross benefit of road of length Li to town i be G(Li). Thus for towns A and B the product of net benefits equals 
[G(LA) – 0.2c[LA+LB]][G(LB) – 0.2c[LA+LB]]. This is a maximand in LA and LB. The first order condition with 
respect to LA is [G(LA) – 0.2c[LA+LB]][– 0.2c] +[G(LB) – 0.2c[LA+LB]][G’(LA) – 0.2c] = 0. The condition with 
respect to LB is symmetrical. The two conditions taken together imply G’(LA) = 0.4c = G’(LB).
11  This rationalisation assumes the vote trade is a trilateral bargain: so A, B and C all agree to vote for roads for A, 
B and C. However, such a bargain would mean D and E are ‘left over’. One solution is many trilateral trades, each 
of which only partly funds a given road. In the five‑town case, there are 10 possible trilateral combinations: ABE, 
BCA, CDB, DEC, EAD, ADC, ACE, DEB, ABD, EBC. Thus, Road A can be funded by six trilateral bargains—
ABE, BCA, EAD, ADC, ACE, ABD—each providing one‑sixth of the total funding. (And symmetrically for the 
four other towns.)
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The upshot is that all five towns have their road built, of a length such that the 
benefit of an extra mile of road is 60 per cent of its costs.

The significance of the possibility of defection
But is there not a fly in the ointment? Why are all five towns linked in voting, such 
that each town is in at least one majority vote with every other town?12 Would it not 
be improving for, say, B, C, D and E to strike a vote trade amongst themselves that 
completely excludes A (see Figure 6). B, C, D and E still have their road, but with 
only four roads in total, B, C, D and E have less taxes to pay.

Figure 6: A defection of four

A, of course, would be worse off. And this observation is fuel for an argument that 
this defection would not be an equilibrium. For A could go to B, C and D and say 
‘Include me and drop E. You will benefit as I will ask for an epsilon smaller road 
than E is receiving’. But obviously E could get ‘back in’ by saying to ABC, ‘Include 
me and drop D. You will benefit as I will ask for an epsilon smaller road than 
D’. But D could go to EAB and say ‘Include me and drop C …’. ‘Cycling’, then, 
appears to be the consequence of ‘playing fours’.13 If we are to take this cycling quite 

12  Thus, A is in two majority votes with B, two with E, once with C (in voting together for B’s road) and one 
with D (in voting together for E’s).
13  It might be argued that B, C, D and E will anticipate the destructive effects of A’s attempts to get in and 
substitute themself for one of the four, and consequently refuse A’s offer. But B knows that if he, for example, refuses 
A, C may accept A.
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literally, a given town will receive only four‑fifths of the benefits it would have under 
comprehensive vote trading, as its misses out on a road once every five times in a 
cycle. But it is equally true that a given town’s tax burden will be only four‑fifths of 
that it would have without cycling (as total roads have been reduced by one‑fifth). 
So the cycle that would seem to arise from ‘playing fours’ brings a town only four‑
fifths of net benefits of ‘playing fives’. Defection, it would seem, is not advantageous.

The conclusion that defection is not advantageous does not require cycling to 
literally arise from defection.14 The same conclusion will flow from a ‘musical chairs’ 
modelling of defection, where the deal‑making of towns is unpredictably brought 
to a halt, with four in a defecting coalition and one outside; with each town hoping 
not to be the one without a chair to sit on (i.e. left out of the four) when ‘the music 
stops’. Each faces a one‑in‑five chance that it will be left so. Evaluating outcomes in 
terms of their mathematical expectation leads to the same conclusion: trying to ‘play 
fours’ reduces net benefit relative to fives. By the same sort of argument, the same 
conclusion applies to any attempt to ‘play threes’.

Thus, it would seem irrational for anyone to try to organise a defecting coalition. But 
this conclusion rests on an implicit assumption: the net benefit of comprehensive 
vote trading (‘playing fives’), relative no vote trading at all, is, indeed, positive. 
But the net ‘benefit’ of playing fives may be negative! Our assumptions allow the 
possibility that a road built until its marginal benefit is 60 per cent of its marginal 
cost will cost more than the benefit it provides (see Figure 7). We will call this ‘ultra 
overprovision’.

Figure 7: Ultra overprovision
The area under the marginal benefit curve (up to q) is less than the area under mc curve.

14  A literal modelling of cycling implicitly requires the clunky assumption that the number of periods in the 
model is at least equal to the number of towns. What if the model was a one‑period model?
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Indeed, our assumptions allow the possibility that a road of any positive length will 
cost more than the benefit it provides. This last possibility we will dub ‘roads as bads’ 
(see Figure 8).

Figure 8: Roads as bads

We conclude that if roads are bads, or are ‘ultra overprovision’ liable, defection 
will take  place, as defection reduces the loss each town experiences relative to 
comprehensive vote trading. Thus, if roads are bads, then roads will not be universally 
provided; instead, a coalition of fewer than five towns will provide roads for coalition 
members only. The composition of that coalition is random and will be replaced by 
another coalition, of equally unpredictable composition, in the succeeding period.

Log rolling and distortions all round
So, to what extent does the analysis of log rolling of roads confer any warrant on 
‘distortions all round’ as an outcome of democratic legislative processes?

Pandering all round
Under comprehensive vote trading—the situation where roads bring more benefits 
than costs—each road is overprovided, in the sense that benefit of the last mile is 
40 per cent less than its cost.15 Thus, there would be an actual pareto improvement 
for every town, if every town’s road was reduced in length. It is a common complaint 
that democratic processes will ‘pander to’, or indulge, a minority. We see that in 
the B&T model ‘we are all pandered to’, as we are all a member of some minority 

15  There seems to be a fairly obvious reference here to a federal political system in which all tax is derived at the 
federal level, and where ‘states’ figure for ‘roads’.
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(some ‘town’). And we are all worse off than if we were not so greatly pandered to. 
This situation might also be put in terms of the language of ‘exploitation’, which we 
take to mean as any policy that has a winner, but the winner(s) cannot compensate 
the loser(s) and remain winners. In other words, a policy that provides a private 
benefit, but at a social cost. In B&T we are all exploiting all others—we all receive 
benefits that come at a social cost. But, at the same time, we are all being exploited 
by others.

This dismal scenario seems resonant of the Distortions All Round. And yet, the 
scenario doesn’t truly match such a problem. The problem in B&T is overprovision 
(‘overactivity’) by the state. But the paper has concluded that—putting aside ‘roads 
as bads’, and the possibility of ‘ultra overprovision’—comprehensive vote trading 
implies that each town is still better off on account of the road that is built compared 
to having no road at all; each town is better off from the consequences of this 
vote trading and the concomitant construction. Thus, B&T is not capturing the 
situation where the government would do best, by tenets of standard theory, to 
leave well alone entirely. Thus, the B&T model apparently cannot be referring to 
government interventions that are simply ‘distortions’. On the face of it, nothing 
here in B&T rationalises ‘distortions all round’.

But what of the situation where the marginal benefit of roads is so low—extending 
to the case where roads are bads—where (we have concluded) the community as 
a whole is made worse off by the vote trading that does occur, relative to a benchmark 
of no legislative activity and no roads at all (see Figures 7 and 8). This situation 
seems relevant to ‘protection all round’ etc. because all distortions are, necessarily, 
‘bads’. In fact, it is easy to see that reworking the analysis of the previous section 
with outright distortions will simply replicate the case of roads as bads. Consider 
the situation where, instead of roads, the legislature may grant a transport subsidy 
to any town: a sum of money earmarked to be used for subsidising the cost of 
transport. The key schedules are indicated in Figure 9. Notice the mb of the subsidy 
is always less than the mc of the subsidy; this is necessarily so by the nature of a 
distortion (and reflects the deadweight loss of the taxation to raise the revenue for 
the subsidy, as well as the distortion of choices induced by the subsidy).

Since the area under the mb curve (at quantity = g) exceeds 60 per cent of the cost 
of quantity g (i.e. the rectangle abgd), the logic of log rolling would seem to spell 
‘distortions all round’.
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Figure 9: By log rolling, every town receives a transport subsidy?

But, as the analysis of roads as bads has prefigured, the fact that total net benefit to 
the community of such road building must now be negative implies that ‘distortions 
all round ’ (i.e. distortions to all five towns) will not be an equilibrium. Rather, 
as defection into an excluding coalition now pays off in expectational terms, in 
each period an (unpredictable) majority would impose distortions (‘roads’) in their 
favour only.16 This doesn’t look like the ‘distortion all round’ observed historically. 
History has not been a melee of successive coalitions leaving a minority out in the 
cold. It has not been a game of ‘pass the parcel’ among players (where the parcel 
wraps ‘no distortion’). We conclude that the B&T model thus far construed offers 
no rationalisation of that phenomenon.

Risk aversion as a route to distortions all round
To rehearse the conclusions above: if the policy at issue is a distortion (roads as bads), 
then the mathematical expectation of the benefit of defection from comprehensive 
(five‑town) vote trading, in an attempt to form an excluding coalition, is positive. 
Therefore, if the policy at issue is a distortion, there will be defection from 
comprehensive vote trading and there will not be ‘distortions all round’.

This conclusion, however, has been established by implicitly assuming risk‑neutrality 
in evaluating the two possible payoffs from playing ‘excluding coalition’ when roads 
are bads: positive if you are inside that coalition, negative if you are outside it. 

16  Since all roads are welfare reducing, and as the (negative) ‘benefit’ of roads is equally shared through cycling, 
it is improving for all to reduce the number of towns building them.
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Clearly, with a sufficiently large degree of risk aversion, the negative payoff that 
a  town risks by playing ‘excluding coalition’ (that is, ending up the meat in the 
vote‑trading sandwich of other towns) may outweigh the positive payoff possibility 
(i.e.  other towns being the meat). Thus, with a sufficiently large degree of risk 
aversion, defection from comprehensive vote trading becomes, by utility calculus, 
no longer advantageous. And, in consequence, there is comprehensive ‘distortions 
all round’.

To summarise: we seem to have finally caught sight of how it may be that distortions 
all round can come to pass. Each town prefers the predictable mediocrity of 
distortions all round to the possibility of being dudded themselves in a struggle 
to dud other towns.

It would seem, then, that risk aversion makes possible ‘distortions all round’ 
by log rolling.

But how substantial is this possibility? Not much can be said in answer, beyond 
registering ‘distortions all round’ by log rolling does require a ‘sufficient degree’ of 
risk aversion. This ‘sufficient degree’ may not occur. But we can simply describe 
the circumstances when any degree of risk aversion is more likely to be ‘sufficient’. 
Recall that ‘distortions all round’ occurs where defecting into an excluding coalition 
is a gamble that has a negative impact on expected utility, in spite of the positive 
mathematical expectation of its payoffs. Clearly, the more positive the mathematical 
expectation of payoffs, the less likely that the impact of defection on expected 
utility will be negative. Recall the positivity of the mathematical expectation of 
payoffs from defecting simply reflects the fact that we are dealing with distortions; 
things the reduction of which will yield a social benefit. Thus, the worse the social 
cost of the distortion, the more the positive mathematical expectation of payoffs 
to defecting. Thus, the worse the social cost of the distortion, the less likely the 
impact on expected utility from defection will be negative; and the more likely 
defection will dominate distortions all round. Distortion all round seems, then, to 
be a symptom of mild cases of the distortionary disease at hand, not severe cases. 
The less distortionary the distortion—the less serious the distortion at issue—the 
more likely it becomes that it is (alas) spread all round.

Review
This paper set itself the task of discovering if B&T schema’s of universal log rolling 
could rationalise a situation of universal distortions. The answer, in brief, is yes, with 
‘sufficient equipment’ that peak can be scaled.

The most specific piece of the requisite equipment is a ‘sufficiently strong’ degree 
of risk aversion.
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But beyond that, a great deal of paraphernalia has been used, as the B&T model is 
a very specific, assumption‑ridden model. Assumptions of the B&T model include:

‘Direct democracy’. There are no politicians, as distinct from voters.

A legislature, but no executive. There is no prime minister, president, chancellor or 
cabinet chosen by the legislature that assumes control of the legislative process, or 
reduces any legislation it does not support to ‘private members’ bills’.

A legislature, but no parties. There is no ‘aggregation of interests’ into a few parties 
that contest control of the legislature. Each town is a party of one.

Cost sharing is exogenous. Side payments are assumed away.

Each interest has the same number of seats. This need not be taken literally—the key 
assumption is better stated as ‘a majority of interests always constitutes a majority 
of the legislature’. Thus, if there were 99 seats and five interests, a distribution of 
seats across the five interests of 27, 21, 19, 18, and 13 would satisfy this. This still 
amounts to a great deal of structure: of the N interests it is assumed that any of these 
can pass laws with the aid of any N/2 of the others, but not with fewer than N/2 
of any others.

No possibility of constitutional remedy is admitted. In the present paper’s schematisation 
of B&T analysis, towns are not able to contract with each other. By contract, I mean 
‘make an agreement that, once struck, leaves no opportunity to break it’. Or, in 
more economical terms, make an agreement such that the penalty for violation is so 
large it would never be violated.17 All the vote trades in this paper’s schematisation 
are sustained only by implicit mutual consent, which lacks any enforceability.18 If 
the towns could truly contract, then in the case of distortions all round (with roads 
as bads), they would surely contract to not have any roads, because the expected 
net benefit of each town is negative. Such a contract could be a constitutional 
amendment to ban any ‘road’ building.

Yet, for all the above equipment needed to reach the paper’s conclusion, the conclusion 
remains significant. In the B&T rationalisation of ‘distortions all round’, distortions 
are pervasive despite the complete absence of considerations that economists often 
think are key to the emergence of distortions.

17  These penalties might be external (arising from the courts), or they could be a matter of internal sanction 
(‘my word is my bond’; the gentleman’s agreement). The source of enforceability doesn’t make any difference here.
18  The best example of this ‘consent without enforceability’ is from workplace relations: where neither union nor 
employers are in any contractual relation, but each has the strike or lockout tool, respectively. The (implicit) mutual 
consent to the wages and profits that are paid lies in there not being a strike or lockout.
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First, in the B&T model no interests are special in their nature—no factor is 
concentrated in ownership relative to others, or enjoys an abundance of alternative 
uses that others do not possess, or has private information. And yet distortions are 
still possible; universal ones, indeed.

Second, in the B&T rationalisation of distortion all round, no interests are privileged 
with respect to the policy formation—another common suspect in explaining 
distortions. No one in the B&T analysis has any ‘connections’; no one has any 
inside track with legislature.

Thus, the present analysis casts a bleaker light on democracy than that which B&T 
were shining in 1963. For, to B&T, the significance of log rolling extended far beyond 
the mutual back‑scratching of vested interests in the drafting of tariff legislation. At 
the most abstract level, the B&T analysis amounted to a  reconceptualisation of 
the nature of democracy. Democracy, their analysis of log rolling taught, is not 
the articulation of some ‘will of the people’; it is a system of competitive political 
exchange. And just as we have reason to believe that economic exchange is actual 
Pareto improving, so too, taught B&T, is political exchange. Their analysis of log 
rolling was in some ways an epitomisation of the Public Choice outlook of being 
wary of government, but trustful of democracy.

That trust is obviously not broken by the few pages of analysis above, but that 
analysis does, sadly, serve its erosion.
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The Growth of Knowledge as Grounds 
Against Paternalism

Greg Clydesdale1

This paper considers the significance of the growth of knowledge for the efficacy of 
paternalistic intervention. Three cases are examined. The first is government intervention 
in the consumption of fatty food. Second is the evolution of knowledge that occurred after 
a law mandated the use of cycle helmets. The third examines information flows that 
characterised the smoking debate. This paper argues that although knowledge continues to 
evolve, inertia, path dependency and expert bias can impede the removal of paternalistic 
laws that do not raise welfare but continue to restrict individual agency.

Introduction
Our regulatory system must protect public health, welfare and safety and our 
environment while promoting economic growth, innovation, competitiveness and 
job creation. It must be based on the best available science (Office of the Press 
Secretary 2011).

Paternalistic laws refer to those laws that interfere with or reduce the freedom of 
an individual for his or her own good; typically to ‘protect or promote his health 
and safety, economic interest, or moral wellbeing’ (Husak 2013: 40). They can help 
people avoid irreversible decisions that set off a cascade of problems later in life. 
These include growing debt, impulsive spending that doesn’t improve welfare and 
the lack of saving.

Paternalism has been criticised for its association with coercion, removal of choice 
and the imposition of another party’s values upon an individual, but recent research 
has strengthened the call for paternalist intervention. Studies in behavioural 
economics have revealed that consumers have cognitive limitations that limit their 

1 Lincoln University, greg.clydesdale@lincoln.ac.nz.
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ability to maximise their own welfare. This has led to the rise of ‘light paternalism’, 
which argues that government intervention can compensate for these cognitive 
limitations and enhance welfare.

The new light paternalism has attracted new criticisms while some of the old ones 
remain. With this in mind, Sunstein (2011) stressed the need for empirically 
informed regulation. However, the introduction of a law, or any other intervention, 
is strongly influenced by the existing information and knowledge. It could be argued 
that any individual law reflects the state of knowledge that exists at the time of its 
introduction; however, knowledge continues to evolve long after laws have been 
enacted. This places an emphasis on the quality of information and measurement 
methodology that policy makers draw upon. It means that law and policy makers 
need to be fully aware of the information limitations.

This paper considers the significance of the growth of knowledge for the efficacy of 
paternalistic intervention. It argues that the limitations of knowledge include the 
nature of knowledge creation, presentation and the nature by which knowledge 
evolves. Our best attempts at knowledge are transient, yet it is on this basis 
that paternalist laws are enacted. This can reduce the logic of interventions that 
were introduced on the basis of the earlier knowledge. However, inertia, path 
dependency and expert bias can make it hard to repeal laws. These concerns apply 
to all regulation, but are of particular importance to paternalist laws in which the 
government assumes it knows what is best for the individual and can occur at a cost 
of individual agency. As a consequence, a society can be governed by laws that do 
not raise welfare. Policy makers need to recognise the nature of knowledge evolution 
and the limits of empirical research when making laws and policies. A number of 
implications are revealed for policy and law formation.

Paternalism defined
Gerald Dworkin defined paternalism as ‘interference with a person’s liberty of action 
justified by reasons referring exclusively to the welfare, good, happiness, interests or 
values of the person’ (Dworkin 1972: 65). Its goal is typically to ‘protect or promote 
his health and safety, economic interest, or moral wellbeing’ (Husak 2013: 40).

Paternalistic policies have been criticised for a number of reasons. The assumption 
of superiority and the notion that the target is less capable can be considered an 
insult to the target (Coons and Weber 2013). As De Marneffe (2013: 72) notes, 
‘there is something disrespectful … to coerce another adult on the assumption that 
he is mistaken about what’s best for him’. Seen in this light, paternalistic laws do 
not respect the individual. Paternalistic laws also deny an individual’s freedom and 
autonomy. In prohibiting or shaping an agent’s decision making, it can be regarded 
as an affront to an agent’s autonomy and freedom of choice (Muramatsu and Fonseca 
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2009). If we recognise that autonomy and freedom have value in themselves, the 
question then becomes: to what extent can governments take them away without 
harming welfare? Even if the paternalistic action actually raises welfare, if an 
individual is forced to conform that force is a harm that may outweigh any benefit 
(Scoccia 2013).

However, paternalistic acts do not necessarily replace the values of the target with 
those of the paternalist (Coons and Weber 2013). They can, at times, help the target 
act consistently with their values. Often people fail to do what best reflects their 
values. They sometimes make mistakes and poorly considered decisions. In such 
cases, paternalistic interference can actually help people to achieve their rationally 
chosen ends (Cholbi 2013).

If a law is introduced for an individual’s benefit, it raises the question of how that 
law should be enforced. The purpose of a paternalistic law is to benefit a person, but 
if they are punished or disadvantaged for not wanting to reap those benefits, we are 
in fact imposing harm and reducing their welfare (Husak 2013).

This raises the question of whether governments should be able to restrict someone’s 
actions and impose a benefit on them, even if they do not want that benefit. Wellman 
(2005) argues that it is not necessarily wrong to place a benefit upon someone 
without that person’s consent, but it cannot be justified in terms of benefiting that 
person. The paternalist claims to benefit that person, and may do so, but frequently 
the greatest benefit goes to those making the imposition. The paternalists succeed in 
imposing their standards on another person who have their liberty restricted, their 
choice taken away and judgement overridden.

This situation is made possible by the nature of the political process. Leoni (1991: 8) 
notes that legislation ‘always reflects the will of a contingent majority within 
a committee of legislators who are not necessarily more learned or enlightened than 
the dissenters’. Not only does the will of the majority facilitate the legal process, it 
also adds an air of intellectual legitimacy, in that most people will agree with the 
action. However, the phrase ‘most people don’t mind’ paves the way for a minority 
to lose their freedom. The consequence can be a gradual loss of aggregate freedoms 
as minority freedoms are overridden one by one.

New paternalism
The new paternalism seeks to overcome many of the criticisms of paternalism. 
The  ‘new’ or ‘liberal’ paternalism refers to interventions that affect consumer 
behaviour but maintain an individual’s freedom to choose. New paternalism was 
advanced by Thaler and Sunstein (2009) with the purpose of compensating for the 
cognitive and informational limitations of decision makers. People are nudged, not 
forced, into making decisions that are more likely to enhance their welfare.
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The new paternalism uses a number of tools to nudge people towards welfare‑
enhancing decisions. These include informational interventions to increase the 
quality of their decision making, and default rules in which people must choose 
to opt out of a good decision (not the other way around). Another is the use of 
temporary cool‑down periods, which allow time for a more considered decision, 
and, finally, changes can be made in the decision‑making environment that are 
more likely to lead to a better‑quality decision. This ‘choice architecture’ is useful to 
counter the distortions that already exist in the environment, such as those placed 
by advertisers in store designs aimed at increasing sales.

The new paternalism claims to avoid many of the problems of traditional paternalism 
as individuals still retain the element of choice and make decisions based on their 
own goals and values. Individuals are not punished under the new paternalism, 
although there may be limits to that claim. Loewenstein and O’Donoghue (2006) 
note that if such things as over‑indebtedness, under‑saving or obesity are promoted 
as undesirable, this can lead to feelings of shame and guilt, which in turn may 
reduce the individual’s autonomy and free will.

Despite its advantages, the new paternalism has been the target of a number of 
criticisms. First, if the decision‑making weaknesses are characteristic of humans, 
the paternalists would also be prone to these errors, including emotional biases in 
judgement (Blumenthal 2007). Second, in directing people to the best choices, 
it denies people the chance to learn and develop their own decision‑making 
capabilities. Third, in making it harder for people to make certain choices, people 
preferring options not favoured by the paternalists will endure increased difficulties 
and costs (see Rizzo and Whitman 2009a).

Fourth, such interventions could have negative impacts on unintended targets. 
For example, policies highlighting the dangers of over‑eating could have a negative 
impact on young girls who become too weight conscious (Gill and Gill 2012). 
Policy programs regularly promote awareness of worst‑case scenarios akin to scare‑
mongering. Finally, Glaeser (2005) notes that consumers have stronger incentives to 
get things right than government decision makers, who have their own self‑interest 
and have to contend with lobby groups and vote trading.

On philosophical grounds, new paternalism has been criticised for emphasising 
welfare over other values such as freedom and autonomy. ‘Nudges’ may not be as 
intrusive as coercion, but they are manipulation nevertheless and reduce the amount 
of control that people have over decision making. This manipulation has been 
justified because much of the choice environment has been structured by people 
such as advertisers who have no concern for our well‑being (Blumenthal‑Barby 
2013). In such cases, the paternalist action is merely restoring balance. However, 
this can lead to another criticism in that it creates multiple layers of manipulation, 
with corporate manipulation overlaid with government manipulation.
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Although new paternalism is claimed to be moderate, Rizzo and Whitman (2009a) 
argue that it opens the possibility of more extreme measures. This occurs because it 
is easy to extend a policy once it has been introduced. This slippage is augmented 
by the lack of demarcation lines, the vagueness of many of the terms and analyses, 
the pressure of lobby groups, and the policy makers’ own cognitive biases. But most 
concerning is the new paternalistic framework in itself, which makes intervention 
acceptable. Their argument is convincing but has one important weakness. Their 
‘thin end of the wedge’ argument means that good interventions may be overlooked 
on the basis of what they may lead to, not on their own merits.

One of the benefits of government decision making is that it can draw on acknowledged 
experts, who have deeper knowledge on their chosen subject, have access to more 
information and know how to interpret that information. Not surprisingly, research 
shows that experts, including teachers, pilots, weather forecasters, lawyers, trial 
judges, auditors, accountants and livestock judges, all make better judgements in 
their chosen areas than lay people (Shanteau 1988, 1992 and 1995).

However, making decisions that enhance welfare is not merely a case of the correct 
interpretation of facts. It also involves knowing the preference of the individual 
concerned. Experts and policy makers have no way of determining what an 
individual’s true preferences are (Wright and Ginsburg 2012). They cannot 
determine how much of the revealed choice is rational or distorted, nor what level 
of intervention is necessary to accurately reveal true preferences.

This leads to what Rizzo and Whitman (2009a) call the ‘knowledge problem’ of 
new paternalism. Although the paternalist has better theoretical knowledge about 
cognitive and behavioural biases, they lack the knowledge of an individual’s 
preferences, self‑control problems and particular circumstances of time and place in 
which a decision is made. Without this information, the paternalist does not have 
the knowledge to provide practical intervention that enhances welfare.

To avoid the possibility of inappropriate intervention, Sunstein (2011) emphasises 
the need for careful analyses of rationale and its consequences. This suggests that 
the rigour of paternalist intervention is dependent on the level of knowledge and 
measurement methodology. With this in mind, the next section considers three 
cases that show the evolution of analysis over time. Then, we consider how the 
evolution of knowledge and measurement methodology may open up further areas 
of intervention.
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Three cases of paternalistic intervention
The following case studies show three different examples in which the evolution 
of knowledge has undermined the rationale of the intervention. The first example 
about chips explores a nudge‑type intervention and its reliance on the state 
of scientific knowledge. The second case looks at smoking and has a broader view of 
costs. In societies where health costs are met by the taxpayer, paternalist arguments 
are tied to that of externalities as the costs are no longer borne just by the consumer. 
The final case looks at cycle helmets and relies on the knowledge associated with the 
effect of the intervention in achieving its goals and other consequences.

Chips
The Chip Group is a group partially funded by the New Zealand Government with 
the goal of reducing the fat (total and saturated) and salt content of deep‑fried fish 
and chips (fries). Through advocacy, communication and training, the group seeks 
to set industry standards for such things as the size of the chips, the size of portions 
served and the fat and oil content. Their most prominent activity is a ‘Best Chip 
Shop’ competition in which shops undertake online training, write in explaining 
their healthy processes and send a sample of their chips to be analysed for fat content.

The chips are not tasted. In fact, taste is a notable omission from the judging criteria; 
a criterion that many, if not most, consumers would consider the most important 
when judging food. This raises concerns of manipulation by experts and the danger 
of distorting consumer preferences with incomplete information. However, the staff 
appear to have integrity and would not intentionally mislead people. They genuinely 
want to improve welfare, which illustrates that distortion can occur without intent. 
It may simply be a consequence of a strong focus on the goal of health.

The present author suggested to the group that to rename the competition ‘the 
healthiest chip shop’ would be more honest, but recent research now raises doubts 
over that definition. In particular, there is new evidence that saturated fats are not 
as bad for health as previously thought. For 40 years, consumers have been advised 
that they will live longer and have a better quality of life if they avoid fatty foods 
containing high cholesterol. In 1977 and 1983 respectively, the United States and 
United Kingdom governments produced guidelines that recommended reducing fat 
consumption to no more than 30 per cent of total energy intake and saturated fats 
to 10 per cent. However, it is now recognised that the guidelines were introduced 
without sufficient scientific evidence.

A large body of research now exists undermining the empirical support of the 
guidelines for both saturated fats and cholesterol. They include Petursson et al. 
(2012), who examined the health and lifestyle habits of more than 52,000 adults 
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aged between 20 and 74. They found that women with high cholesterol had lower 
risk of heart disease, cardiac arrest and strokes than women with low cholesterol. 
Similarly, Malhotra (2013) presented evidence that reducing saturated fat intake 
actually increased the risk of heart disease and obesity. He concluded it was time to 
‘bust the myth of the role of saturated fat in heart disease’.

Chowdhury et al. (2014) published a meta‑analysis in the Annals of Internal Medicine, 
drawing on 27 randomised controlled trials and 49 observational studies involving 
more than 600,000 participants in 18 countries. They concluded that there was 
not ‘clearly supportive evidence for current cardiovascular guidelines that encourage 
high consumption of polyunsaturated fats and low consumption of saturated fats’. 
While this study has been heavily criticised by many health professionals who have 
identified weaknesses in methodology, the debate reveals a more complex position. 
Cholesterol and saturated fat are essential for many body functions. They play an 
important role in building cell membranes, in mineral absorption, in interaction 
with proteins and in regulating pathways for cell signalling. If cholesterol levels are 
too low, it may actually increase the risk of cardiovascular disease.

In regards to cholesterol, the United States Government Dietary Guidelines 
Advisory Committee recently wrote a report that came to a similar conclusion, 
stating: ‘Available evidence shows no appreciable relationship between consumption 
of dietary cholesterol and serum (blood) cholesterol. Cholesterol is not a nutrient 
of concern for overconsumption’ (USDA 2015: 91). The government guidelines are 
set to change.

Many researchers are now stating that the health guidelines against fats should 
never have been issued, and lacked sufficient scientific evidence. Harcombe et al. 
(2015: 6) reviewed the control trials available at the time the guidelines were first 
issued and concluded:

It seems incomprehensible that dietary advice was introduced for 220 million 
Americans and 56 million UK citizens, given the contrary results from a small 
number of unhealthy men … Dietary advice not merely needs review; it should not 
have been introduced.

A key lesson from the fat debate is the inertia and longevity of myths once they 
receive institutional support. For years, evidence was building but as late as 2010 
the US Department of Agriculture repeated the call to keep saturated fat content 
below 10 per cent. By contrast, the most recent research suggests that healthy fats 
(saturated and unsaturated fats from whole food, animal and plant sources) should 
sit in a range from 50 to 85 per cent. The government guidelines may have actually 
reduced health and welfare.
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Cigarette smoking
Smoking was initially targeted by governments for paternalistic reasons, but in 
recent decades the rationale for intervention has included externalities and the cost 
to others. The problems of knowledge evolution are strongly illustrated here in what 
has been a battle of research. The purpose of this section is not to review all the 
literature on the costs of smoking, but to introduce the reader to the evolution 
of knowledge and how this produced a wide variation of results in those studies.

The justification for government intervention, that a third party is injured, has been 
applied to smoking, with a number of studies conducted to assess the true cost to 
society. In 1996, the cost of smoking to the United States, including externalities, 
was valued at US$97 billion. This figure included US$50 billion in direct health 
care costs, US$7 billion in indirect morbidity costs including lost economic output 
when smokers can no longer work, and US$40 billion from lost earnings once the 
smoker has died (see Pope 1999).

There is no doubt that smokers die early and are more likely to be absent from 
work with health problems. They cost more in health care when they are alive, 
perhaps up to 40 per cent more (Barendregt et al. 1997). A 1998 study strongly 
advocating legislation against tobacco usage noted that: ‘The future medical costs 
of a young person taking up smoking today can be quite large—about $13,700 
in today’s (1998) dollars over the course of a lifetime’ (US Office of Public Affairs 
1998). However, these early studies overlooked two very important points. First, the 
fact that smokers die earlier means they cost the country less in pensions. Second, 
because they die early, they incur fewer health costs in old age when health costs 
typically soar. The year before the Food and Drug Administration study, it  was 
reported that 65‑year‑old Americans could expect to spend, on average, about 
US$200,000 (in 1995 dollars) on health care before they die (Fuchs 2011: 164). A 
smoker who dies early saves the country a lot of money. In New Zealand, it has been 
shown that people over the age of 65 spend five times as much on health care than 
a person under 65 (Bryant et al. 2004). Consequently, a number of studies have 
been conducted showing that smokers actually save society money (Viscusi 1999; 
Barendregt et al. 1997).

These analyses show an evolution of knowledge and methodology with significant 
consequences for the justification for paternalistic intervention. More recently, 
Sloan (2004) added the costs associated with the effects of passive smoking on non‑
smokers and the costs of fires started by cigarettes, and came to the conclusion 
that smoking does have a cost on the United States. He included medical expenses, 
productivity losses, effects of smoking on the health of others and non‑medical 
expenditures.
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One of the problems with such an analysis is trying to identify the cost of a loss to 
life. The value of life has been a contentious area for economists. For example, one 
of the biggest problems relates to whether to value older people the same as younger 
people. Common sense would indicate that a younger person has more life ahead of 
them than an older person. However, when the Environmental Protection Agency 
tried to account for age differences in one assessment, it received large protests from 
senior citizens and had to abandon the discounting (Skrzycki 2003). Rightly or 
wrongly, this illustrates how the political process can infiltrate objective cost–benefit 
analysis.

As an approximation of life value, economists regularly use an estimate of future 
earnings that the smoker would have learned if s/he survived, but this raises new 
controversies. For example, it suggests that white men have a more valuable life 
because they typically earn more. By contrast, the unemployed, the retired and stay‑
at‑home mothers have no value. This raises the question as to whether we should 
give all people the same value as a working white man, or average it out. The first 
option would give a higher figure and suggests smoking imposes a high cost on 
society. The second option provides a lower figure and a lower cost to society. Sloan’s 
analysis mentioned above used an average of US$100,000 per year. This is a very 
high figure when compared to the average salary, and would raise the estimated cost 
of smoking. Notably, smokers are normally found in lower‑paid jobs, which would 
imply a lower figure is more appropriate.

What this discussion reveals is the limitations of even the best economic evaluations. 
Barendregt et al. (1997: 1057) studied the effects of smoking in the Netherlands 
and concluded: ‘Even a well‑designed study of this type is marred by inevitable 
arbitrariness concerning what costs to include, which discount rate to apply, 
and what duration of follow‑up to use’.

There are huge differences of opinion as to what to include. These differences can 
be the result of differences in judgement and the values of the analysts, but it can 
also be driven by motive, as lobbyists and experts become aware of these variations 
and exploit them for their own purposes. For example, in New Zealand an anti‑
smoking group commissioned an economist to determine the costs of smoking 
to New Zealand society, and although the reduced financial expenditure resulting 
from an early death on health expenditure and pensions was known, this figure was 
excluded from the report (Easton 1997).

With advances in knowledge, future studies may become more fine‑tuned and 
accurate, in which case we may discover people’s freedoms have been reduced 
erroneously. Of course, future findings may also show that governments could have 
been more severe.
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Cycle helmets in New Zealand
In 1986, Aaron Oaten was hit by a car while riding his bicycle to school. As a 
consequence, he spent eight months in a coma and when he awoke was paralysed and 
unable to speak (Duff 2010). A doctor advised his mother, Rebecca Oaten, that Aaron 
would ‘almost certainly not have suffered brain damage’ if he had been wearing a cycle 
helmet (Mullins 2000). His mother launched a campaign pressuring the government 
to introduce a law making it compulsory for all cyclists to wear helmets.

Rebecca Oaten’s personal experience generated a great deal of sensitivity, and 
parliament on the day the bill was passed has been described as ‘emotional’,2 
a reminder of Blumenthal’s (2007) suggestion that law makers are also prone to 
emotional decision making. However, the legislation was not without empirical 
support. International evidence at the time supported the benefits of cycle helmets. 
For example, a 1987 study conducted in Seattle suggested that wearing cycle helmets 
could reduce head injury by 75 per cent and brain injury by 85 per cent (Thompson 
et al. 1989). Similarly, an Australian study released the year the law was introduced 
found that helmets reduced the risk of upper head injuries by 63 per cent and loss 
of consciousness by 86 per cent (Thomas et al. 1994).

The period following the law’s enactment saw a reduction in cyclist head injuries. 
Povey et al. (1999) reported a 20 per cent reduction in head injuries for cyclists 
involved in crashes with motor vehicles, and a reduction of between 24 and 
32 per cent for cyclists in non–motor vehicle crashes. They attributed this decline 
to the wearing of helmets. Similarly, Scuffham et al. (2000) found that cyclists of all 
age groups experienced a significantly reduced number of head injuries as a result 
of the wearing of helmets.

However, more recent research throws these conclusions into doubt. For example, 
Robinson (2001) noted that the reduced injury rate was part of a longer trend and, 
if the law was effective, a much larger improvement should have occurred in the year 
that helmets became compulsory. Similarly, Scuffham and Langley (1997: 8) found 
that the increase in helmet wearing ‘had little association with serious head injuries 
to cyclists as a percentage of all serious injuries to cyclists’.

One of the notable trends since the law’s introduction is a decrease in the number 
of cyclists. Clarke (2012) found cycling had declined by 51 per cent. This suggests 
that the reduction in injuries was not due to cycle helmets, but merely reflected the 
decline in the numbers of people cycling. Clark went further and argued that the new 
law forcing people to wear helmets had put many people off cycling. With the 
resultant loss of exercise and health, Clarke argues that the law actually contributed 

2 L. Dalziel, personal communication, 1994.
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to 53 premature deaths per year. To put that figure in perspective, 17 cyclists died 
in 1993 compared to only nine in 2011. If Clarke’s figures are correct, the law has 
contributed to significantly more deaths than it saved.

The New Zealand experience is similar to that of Canada, where different provinces 
have different laws. Some have mandatory helmets, some not. A survey of Canadian 
studies showed that where helmets have been introduced, they have had minimal 
injury benefit, with significant reductions in the numbers of people cycling 
(Teschke et al. 2015). Of note is the experience of Alberta, where bike accident 
head injuries actually increased after helmets were made mandatory. A number of 
explanations have been put forward for this, including how data is coded. However, 
one explanation was that wearing a helmet increased risk‑taking behaviour (Sands 
2003). This is an example of the Peltzman effect, in which safety regulations may 
have unintended consequences that counteract the intention; that is, targeted people 
respond by engaging in riskier behaviour (Peltzman 1975).

A subsequent paper analysed the research methods used in each of the New Zealand 
studies (Wang et al. 2013) and exposed an important point that legislators need 
to consider: the refinement of research over time and the variability of research 
technique. For example, it found that the results would vary depending on what years 
researchers used for their comparison, and whether time trends were considered. 
The authors send a strong warning (Wang et al. 2013: 12) to legislators:

To non‑specialists, they may not be aware of the statistical issues involved in reaching 
certain conclusions. In fact, many statistically flawed studies have been cited 
extensively in public debate over bicycle helmet laws … These studies may have 
influenced how the media, public and policymakers perceive bicycle helmets and 
mandatory helmet laws. 

Other problems include the use of international comparisons when differences 
in the local environment have not been distinguished, and a failure to consider 
consumer preferences and unintended consequences.

A final lesson of this study of cycle helmets was the fact that the law’s enactment 
did not result in any abrupt changes in the percentage of head injuries with the 
introduction of the legislation. Despite that finding, and attempts by lobby groups 
to repeal the law, the law remains intact, an illustration that a law with, at best, 
inconclusive results can be hard to repeal.

Expert bias, path dependency and the law
The case studies provide interesting observations on official intervention. The fatty 
chips case study reveals that incomplete information may be provided that distort 
preferences, even though there may be no intent to do so. It may simply be that the 



AgEndA, VoLumE 24, numbEr 1, 2017

60

experts are concentrating on their goals and are not required to think about other 
consequences. Communication was made with the Chip Group and, although 
it was not measured, the perception was that the staff would not consciously be 
manipulative. This suggests that either they (1) were concentrating entirely on 
their institutional goals or (2) had different preferences to many people who would 
include taste as a criterion when considering food.

It was noted above that experts make better judgements than lay people in their 
chosen areas. However, a body of research shows that experts can be highly inaccurate 
at predicting the goals and preferences of non‑experts. For example, Teno et al. 
(1995) found health professionals overestimated how many patients would prefer 
cardiopulmonary resuscitation. A significant part of this failing is that physicians 
tend to overemphasise the value of health when considering what makes people 
better off.

It is possible that paternalists and experts suffer from a number of biases that the lay 
person does not; that is, where their motives are so powerful that they undermine 
objective judgement. These biases may be subconscious and the paternalist may 
not be conscious of their strength, or they may be conscious and the paternalist 
believes the end justifies the means. The first of these we will call ‘specialisation‑
bias’ in which specialists overvalue the area of their expertise. This can be linked 
to a number of well‑documented phenomena. The first is selection bias, in which 
the people who choose to be an expert in a particular area do so because they 
value it more highly than other people. It can also be linked to the psychological 
phenomenon of projection, in which people use their own personal characteristics 
as a guide to human nature, and thereby believe their preferences are indicative 
of those of other people.

It is also possible that experts may be prone to representative bias in that the 
information they are exposed to on a daily basis raises the valence of that information. 
Health professionals are regularly exposed to the weaknesses of a behaviour, as they 
have to repair them. This can distort their perception of the population as a whole.

The final bias could be called ‘missionary’ or ‘conversion’ bias and refers to 
a situation in which the paternalist is motivated by a desire to convert others to a 
life that his experience or knowledge is superior to the one the targets are currently 
living. Some of those experiences can be very powerful—for example, the death of 
a loved one—and the paternalist can become so enthusiastic about the moral and 
intellectual righteousness of their proposal that it directs their judgement. In some 
instances, they may believe their mission is so important that the ends are more 
important than the methodology used. Not only does the paternalist gain pleasure 
and motivation from seeing the target improve their life, but the broader acceptance 
of those values reinforces the righteousness of the paternalist’s beliefs.
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The smoking case study cited showed significant evolution in knowledge, with 
lobby groups presenting variations on the variables that they chose to include in 
their model. Modelling is arguably the scientific tool with the greatest ability to 
accommodate bias as the modeller has the choice of which variables to include 
or omit, and how much weighting to give to those variables.

The cycle helmet case study revealed that policy makers can also make emotional 
decisions, especially when dealing with life‑and‑death issues (in this case, a mother 
who had lost her son). The emotional content ensured the law was passed despite 
the poor knowledge‑research base on the subject.

A significant problem comes from the way that knowledge evolves. Scientific 
knowledge is not definitive, but is constantly advanced and modified. The science 
on fats and cholesterol has shown significant evolution, with a subsequent reversal 
of a strongly held position. In fact, the initial advice may have been harmful. This 
points up the need for laws to be regularly modified or to be introduced with 
extreme care if the law has negative impacts such as a loss of freedom and control.

Despite a need for flexibility, two of the case studies revealed the problems of 
institutional inertia. Even when sufficient data appeared to show that the findings 
are at best equivocal, the guidelines on fat and cholesterol stayed in place. This same 
problem occurred in the case of cycle helmets, where significant action is required 
to overturn the law but the political momentum does not exist to do so. The law 
remains intact despite the inconclusive nature of the evidence.

This draws attention to the legislative process. In The Legal Process, Hart and Sacks 
(1958) argued that legislation evolves out of the interaction of different branches of 
government who draw on their respective areas of expertise. This process ensures that 
all relevant information is collected and results in rational and informed outcomes. 
The courts play an important role in addressing uncertainty and application of that 
legislation. It was assumed that this process would generate good public policy 
because the legislature was fully informed. However, it was soon recognised that laws 
could be passed that favoured well‑organised lobby groups and were not necessarily 
for the public good (Eskridge and Frickey 1986).

Laws and other interventions are frequently the consequence of political activity. 
Downs (1957) focused on the election, voters and politicians as the determinants of 
policy, with policy focusing on the median voter. However, Schattschneider (1935), 
under his famous maxim ‘policy creates politics’, argued that policies shape political 
forces, including the organisation of political forces, their strategies and functions. 
He noted that many people have no idea what is going on and this provides 
opportunities for lobby groups to exploit their blindspot (Schattschneider 1960).
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For Schattschneider, policy is not an arena where all alternatives are equally plausible, 
as earlier decisions confer advantages on some policies at the expense of others. 
This historical institutionalism was developed further by Paul Pierson (2004), who 
argued that historical processes become embodied in institutions. The consequence 
is a path dependency or trajectories in which timing and sequences matter. Once 
started, it can be difficult to reverse those trajectories.

Posner (2000) had earlier drawn upon the concept of path dependency, which 
means the starting point strongly determines the direction of future developments. 
Posner linked this to the cost of change. The procedures for amending an existing 
piece of legislation are the same as for enacting a new one. Costs of change include 
information costs, transition costs and decision costs. Information costs are those 
associated with obtaining information about the consequences of legal options, 
while decision costs are those incurred while reaching a decision. Costs are much 
lower in retaining entrenched provisions than altering them, with the consequence 
being that legislative inertia can freeze bad laws in place (Varol 2015). As long as 
a  law is working well enough, legislators may feel there are other more pressing 
issues, even if a better alternative exists.

Latham (2009) provides examples to show that statute enactment can be highly 
path dependent. Latham studied legislation on stem cell research in a number of 
countries and concluded that policies are ‘at least partly, and in many cases quite 
powerfully, explained by path‑dependency’ (Latham 2009: 805). The policies and 
institutional structures that already exist guide and even pre‑determine the shape of 
new policies. For example, in the United Kingdom parliamentarians referred to a 
pre‑existing law, the Fertilisation and Embryology Act 1990, which listed permissible 
reasons for conducting research. Reference to this law made it easier to get the new 
legislation passed.

Inertia can occur at a number of levels of the legislative process. To further explore 
the possibility of inertia and path dependency, consider Hall’s (1993) orders of 
policy change. For Hall, policy change may involve change in the level of policy 
instruments and changes in the policy instruments actually used. The budget rules 
and standard operating procedures used by government agencies may in themselves 
be vulnerable to path dependency.

Hall also said consideration should be given to the paradigm driving policy. A policy 
paradigm ‘is an interpretative framework that operates in the policy‑making process’ 
(Kay 2005: 564). The policy paradigm determines what is rational in policy. 
It  determines what ideas, instruments and standards drive policy, and how that 
policy is interpreted. Such a framework can become path dependent, not prohibiting 
change but limiting it to a particular set of options (Kay 2005). Paradigms do not 
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just influence policy makers. They also influence the scientists that provide the 
knowledge on which legislators rely. Paradigms influence the judgement of scientists 
and the value they place on any given finding.

Path dependency can also come from vested institutional interests and incentives. 
Consider the Behavioural Insights Group established in the United Kingdom to 
introduce ‘nudge’ policies. If the group decides that increased intervention should 
be avoided because it increases manipulation of consumers, they may be putting 
themselves out of a job. Van der Meulen (1998) argues that if a stable relationship 
exists between government and research agencies, this in itself can create inertia. 
Agencies have limited budgets and the costs of switching to new agencies with new 
perspectives can be a deterrent to switching.

Not everyone accepts the historical power on regulation. It has been argued that 
past‑oriented modes of law making, in particular common law, are in retreat. They 
are being replaced by future‑oriented methods of law making such as statutes and 
regulations. Statutes are not precedents of future statutes. There is also the possibility 
of modifying or repealing a statute. This is particularly relevant for paternalism, as 
such interventions often occur by regulation, law or guideline. New paternalism 
could be included in these categories.

One of the sources of law making that is future oriented is regulatory agencies. 
This is the method of law most readily linked to the new paternalism. Regulatory 
agencies benefit from specialised knowledge of their subject area and the more rapid 
development of policy. However, that speed can be a two‑edged sword. Speed can 
be an asset when conditions are changing rapidly, but it can undermine the law’s 
legitimacy, as law is shaped quickly by the opinions of men who hold high office. By 
contrast, if law evolves slowly over time, it has its own direction independent of the 
particular people who make it.

The trend to forward‑oriented modes of law making and increased use of regulation 
might not comfort those in fear of Rizzo and Whitman’s (2009b) slippery slope.

This does not necessarily mean that regulatory excess exists. As society becomes 
more complicated, we would expect an increase in regulation. Markets and society 
are continually evolving and this evolution constantly opens the possibility for new 
harmful activities and products to be made available. Indeed, the market is so broad 
that it is impossible for any individual to be knowledgeable on all possible traps. 
Companies, through their consumer‑behaviour specialists, can exploit weaknesses in 
human cognition to achieve sales that might not necessarily be welfare maximising. 
Given these market realities, the paternalist government can intervene and reduce 
the harm using its greater informational scope. Hence, further analysis is needed 
before it can be determined if regulatory excess exists.
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Regulations can speed up the process of making law but, if inertia exists, it is 
questionable whether this speed is being applied to the modification and repealing 
of regulations. Herein lies a concern raised in the fat/cholesterol case study. 
The guidelines are reviewed every five years but, despite this cycle of revision, the 
guidelines were slow to change. Given guidelines are at the least intrusive end of 
intervention, in comparison with laws and regulations, we could have expected 
change to occur with relative ease. It seems that once a policy exists, the onus shifts 
from proving that the law is beneficial to proving that the policy is detrimental. This 
shifting onus means that laws and regulations with marginal or no benefit may exist 
despite removing freedoms.

This conservatism may be linked to goals and resources of political parties. Given 
that political parties have limited resources to create and communicate policy, we 
would expect parties to focus on those policies that reflect their underlying ideology 
and vote‑catching ability. This suggests that policy issues that do not align with any 
of these issues will be harder to dislodge due to the lack of political will.

Conclusion
A key justification for intervention is that people make suboptimal decisions, which 
lead to the question as to whether we should expect optimisation of decision making. 
In justifying their intervention in people’s diets, Thaler and Sunstein (2003: 1168) 
make it very clear that they believe decisions should be optimised:

Of course, rational people care about the taste of food, not simply about health, 
and we do not claim that everyone who is overweight is necessarily failing to act 
rationally. It is the strong claim that all or almost all Americans are choosing their 
diet optimally that we reject as untenable.

There is little disagreement that consumer decision making is suboptimal, but this 
paper suggests that government decision making is also suboptimal. An expert’s 
treatment of facts can be horribly flawed. Like consumers, governments can only 
make decisions based on the information available to them at the time.

Sunstein (2011) stressed the need for solid empirical backing for regulatory 
intervention; however, this paper has revealed there are limits to empirically based 
research. Compared to the knowledge we will have tomorrow, our knowledge is 
incomplete; in which case, legislation and regulating could be defined as incomplete 
processes. This in itself is not an argument against regulation, as long as the welfare 
gains from regulating exceed those from not doing so. However, it does imply 
that the limitations of knowledge need to be recognised and a flexible approach to 
regulation used. However, this paper has raised concerns about flexibility, with the 
strong possibility that inertial processes may be at work.
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Sunstein (2011) acknowledges that analysis has limitations and supports Greenstone’s 
(2009) suggestion of retrospective analysis and a culture of experimentation and 
evaluation. Greenstone suggested creating a regulatory review board with the power 
to repeal legislation. In the United States, the need for the review of regulation 
is mandated by Presidential Executive Order 13563 (Office of the Press Secretary 
2011), but it is notable that it only applies to ‘existing significant regulations’. This 
leaves the possibility that minor regulations and interventions will not be revised.

It is worth noting that the guidelines for fat and cholesterol were revised every five 
years but stayed in place even though the evidence of benefit was at best equivocal. 
Under a culture of reviewing regulation with institutional inertia, the onus of proof 
seems to shift from proving benefit to proving cost or at least no benefit. Similarly, 
the cycle helmet example showed it is hard to repeal a law even when its benefit is 
hard to determine. Institutional inertia and the difficulty of organisational change 
can act as barriers to repealing law. The cost of revisioning and experimenting places 
significant extra resource and time demands on regulatory bodies.

The barriers to deleting laws and other interventions is of particular concern if there 
is merit in Rizzo and Whitman’s claim that the new paternalist framework facilitates 
the rapid development of further intervention. The consequence is an increased 
loss of freedom. There is no rule of thumb to indicate when intervention goes too 
far. One of the problems limiting the development of such a line is the problem of 
measurement. In the cycling case, a possible option is to consider death or injury 
rates per thousand people. However, the problem is that there is huge variation in 
the type of injuries and some injuries may require more intervention than others.

The problem of measurement is multifaceted. Consider, for example, the study 
of smoking costs conducted in New Zealand referred to earlier (Easton 1997). In 
that case, the economist assumed that smokers get very little benefit from smoking 
because they are addicted. However, recent research has revealed that smoking 
is indeed enjoyable and is linked to stimulation of reward centres in the brain 
(Mansvelder and McGehee 2000).

Problems of measurement are also linked to one of the key rationales for intervention, 
and that is life expectancy. Thaler and Sunstein (2009: 5) seek to ‘influence people’s 
behaviour in order to make their lives longer, healthier, and better’ (emphasis 
added). Similarly, proponents of a fat tax in New Zealand stated that their goal was 
to reduce early deaths, but no indication was given of what constituted an early 
death (Mhurchu et al. 2015). It is assumed that it is a death below the average. As 
the average grows, justification exists to intervene for those who have lifestyles that 
do not meet that average.
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Other approaches are available. For example, in the years between 1500–1800 AD, 
the lifespan for Europeans hovered between 30 and 40 years (Finch 2010). Seen 
in this light, a smoker who lives to 65 does well. It may be possible to identify an 
acceptable life span. If a person dies 12 years earlier than on average, at the age of 
68, this might be good enough given the comparison to the natural death rate before 
the introduction of modern medicine. If smokers have a life expectancy above 65, 
they might not optimise the possibilities of modern knowledge, but their life may 
be good enough. In which case, intervention would not be necessary.

The evidence in this paper would strengthen the call for temporary laws and other 
interventions. Ginsburg et al. (2014) advocated the use of regulations that have an 
expiry date. Under such a process, proponents of regulation bear the cost of gaining 
an extension. However, to be effective, the cost of extension must at least be equal 
to the cost of introducing a new alternative legislation.

A temporary law enables legislators to gain information on the consequences of 
the law before the law becomes permanent. It also enables more time for empirical 
research and, consequently, may reveal that reducing freedoms is unnecessary. 
However, this can impose costs on constituents if they have to endure costs each 
time the law is changed. More worrying is the possibility that legislators, knowing 
that the law is temporary, may take less care when writing the law. The ease of 
enactment may also lead to an increase in regulations.

Another option comes from Zamir and Medina (2010), who argue that policies 
could include deontological thresholds for values such as liberty. They argued that, 
given freedom has a value, a law must pass a threshold before freedoms are lost and 
that threshold could be quantified and included in cost–benefit analyses. In a similar 
manner, the cost of modifying or repealing could be quantified and included in any 
research on the introduction of a law.

If we accept that policy makers are also prone to decision‑making errors, we could 
create a decision‑making guide for policy makers based on Sunstein and Thaler’s 
framework. This could include cooling‑off periods in that decision makers have 
a five‑year period to allow the evolution of knowledge and research methodologies. 
Government decision makers could themselves be made to adhere to default rules. 
Drawing on Haybron and Tiberius (2012), policies could be guided by the rule of 
respecting people’s status as autonomous agents and that welfare must be determined 
according to the targeted beneficiaries’ own standards. Cost–benefit analysis should 
include weightings for loss of autonomy and respect (Zamir and Medina 2010).

Default rules could also include rules beyond which intervention is not necessary 
and the risk is acceptable. This could include death and injury rates per thousand 
participants, beyond which intervention is best left to the individual. A second rule 
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could be that a death rate incurred by participants of 65 years or older does not 
justify intervention. This age is the minimum considered satisfactory. Failure to 
optimise by itself is not an excuse for intervention.

Information provision may be one of the best methods to enhance decision making 
with enhanced roles for consumer and information bureaus. This option is highly 
compatible with the possibilities of the internet. To remove the possibility of 
manipulation, advice should not attempt to affect preferences, only the state of the 
current knowledge, leaving the individual free to make their own informed choices.

In summary, governments can only make decisions with the information they have 
and within the time constraints they face. Consequently, the introduction of a law 
is strongly influenced by the information and knowledge that exists at the time 
of its introduction. However, knowledge continues to evolve long after laws have 
been enacted. This suggests that law and policy needs to reflect the temporal nature 
of knowledge. In theory, this can be done with regular review or temporary laws. 
However, previous authors have recognised the role of inertia and path dependency 
in law formation. Once a law is introduced, it is hard to dislodge. The onus of proof 
shifts from proving the benefit of the law to proving the law is not beneficial.

This paper has revealed a number of limitations to government intervention. 
The limitations of knowledge include the nature of knowledge creation, presentation 
and the nature by which knowledge evolves. Knowledge is transient, yet it is on this 
basis that individuals experience loss of agency. As a consequence, society can be 
governed by rules and policies that do not enhance welfare and restrict or distort 
individual agency.
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