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5
OBSERVATION AND 
CORRESPONDENCE

Editors’ note
The following sections in this chapter will shock most readers with their descriptions 
of  the appalling and inhuman savagery that modern warfare can generate. 
How human beings can treat other human beings in the callous ways described is 
simply beyond belief, and yet modern history reveals many similar examples from 
other wars.

In the immediate aftermath of the Second World War, strong anti-Japanese sentiment 
was reflected especially in the popular press. Part of this was the result of Australia 
having been threatened and attacked by a powerful and determined enemy, but 
most significantly it focused on the gross ill-treatment of Australian and other Allied 
prisoners, as well as of civilian populations in the western Pacific. David Sissons served 
as an interpreter in three of the Australian war crimes trials on the island of Morotai, 
and in his much later researches into these trials he became aware of episodes where 
Australian forces also ill-treated Japanese prisoners, mostly in forced marches when 
the prisoners were in poor physical shape. As a researcher deeply concerned with 
issues of legality, he sought to apply military law as the supreme arbiter in the cases 
he examined, whether the accused were Japanese or Australian.
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One area that caused him particular concern was what he regarded as discrepancies in 
the degree of punishment meted out by Australian courts against Japanese servicemen 
accused of war crimes. He regarded some of the decisions of earlier trial courts as 
excessive. He researched extensively about the Katayama case, which concerned a 
Japanese naval junior officer who was ordered by his superior officer to execute an 
Allied air crew who had crash landed. Katayama personally executed one of the crew 
members, for which he was condemned to death by an Australian military court. At 
that time, the death penalty remained an accepted part of judicial punishment in 
Australia. Despite subsequent representations from Australian and Japanese quarters 
(including Church representatives, as Katayama was a Christian), the Australian 
authorities refused to commute the sentence, and he was duly executed.

The Katayama case, amongst others, raises difficult questions of law in cases where 
subordinates commit atrocities on the orders of a superior officer. According to earlier 
editions of the leading textbook on military law in the first half of the 20th century, 
the receipt of orders from a superior officer was sufficient to exculpate a serviceman 
who had committed atrocities. Editions from the late 1930s, however, reversed this 
position, placing responsibility onto the person who had committed the atrocity. 
In the Japanese case, however, the consequences for defying orders from superior 
officers were extreme and almost certainly resulted in execution.

As the war concluded, and the postwar international system, based on Cold War 
polarities, was established, Australian attitudes towards Japan gradually softened. By 
the early 1950s, most of those sentenced to long prison terms had been transferred to 
Japan and they were eventually released. At the time when Sissons was writing about 
war crimes, mainly in the 1980s, democracy had become a major premise of the 
Japanese political system, and a close political relationship between the two countries 
was developing. 

This raises a profound question that is almost impossible to answer in a satisfactory 
manner: the Asia-Pacific war that began with the Japanese war against China from 
July 1937, through Pearl Harbor, through the creation of a huge Japanese empire 
in East and South-East Asia, the atomic bombing of two Japanese cities and fire-
bombing of many others, leading to ultimate defeat for Japan and seven years of 
foreign occupation, caused immense human suffering and physical destruction 
across the region. Atrocities and war crimes were just one horrible aspect of this 
history. The war was followed by the establishment of international relationships and 
institutions that have ensured relative peace for three quarters of a century (though 
they may now be under threat). Our question is the following: in order to create 
peace and understand its value and opt for a better way to order the world’s affairs, 
is it necessary first to experience the horrors of war?
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DUNTROON LECTURE, JULY 19781

DCS Sissons

The Australian war crimes trials

Introduction
Under the Australian War Crimes Act 2 a total of 296 trials was held. The first began 
at Morotai on 29 November 1945; the last ended at Manus Island on 9 April 1951. 
Table A gives the dates and statistics regarding the number of trials held and the 
findings and sentences given at each place.3

I have found that nowadays4 when I mention Australian war crimes trials, most 
Australians think of Manus. There could be several reasons for this. To the best 
of my knowledge only the Manus trials were the subject of articles in Australian 
learned periodicals.5

1  When David Sissons wrote this lecture, he provided approximately 10 abbreviated footnotes and in-text 
references to sources. Georgina Fitzpatrick (GF) has extended these and has provided extra footnotes; in particular, 
to the specific trials discussed in the text. For a full list of the Australian-run trials, see ‘Appendix 4: Trials list with 
National Archives of Australia series and item number’, in Georgina Fitzpatrick, Tim McCormack & Narrelle 
Morris, Australia’s War Crimes Trials, 1945–51 (Brill, 2016, pp. 826–30).
2  War Crimes Act 1945 (C’th). No. 48 of 1945. An Act to provide for the Trial and Punishment of War Criminals 
[Assented to 11th October 1945].
3  GF: There was no Table A attached to the lecture but it is likely to be similar to a later published version. See 
Table A, in David Sissons, ‘Sources on Australian investigations into Japanese war crimes in the Pacific’, Journal of the 
Australian War Memorial, 30 (April 1997), www.awm.gov.au/articles/journal/j30/wcrimes (accessed 11 January 2019).
4  GF: ‘Nowadays’ being 1978. Forty years later only a small group of historians and lawyers know that the trials 
occurred.
5  Two articles in the Australian Quarterly and the Journal and Proceedings of the Royal Australian Historical Society 
written by GA Dickinson, the Sydney barrister who served there as the Australian legal advisor to the Japanese 
defence lawyers. GF: These are G Dickinson, ‘Manus Is trials’, Journal and Proceedings of the Royal Australian 
Historical Society, vol. 38 (June 1952), no. 1, pp. 66–77; and G Dickinson, ‘Japanese war trials’, Australian 
Quarterly, vol. 24 (June 1952), no. 2, pp. 69–75.

http://www.awm.gov.au/articles/journal/j30/wcrimes
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Another reason may be that the question of whether or not to hold them (an issue 
on which the Chifley government was deadlocked) was the subject of a debate in 
the House of Representatives in February [GF: March] 1950 soon after the Menzies 
government took office.6 That debate is relevant to our present discussion in that the 
remarks of some of the participants indicate that the hatred that had so characterised 
popular attitudes towards the Japanese in the years immediately following the 
surrender had by 1950 begun to erode. In 1946, as I propose to demonstrate, there 
were few people who wished to stand in the path of the clamour in the press urging 
a none-too-reluctant Confirming Authority to cease dawdling and get stuck into the 
hanging. In the 1950 debate, however, there was diversity of opinion on both sides 
of the House. On the Labor front bench Ward wanted the trials to continue while 
Chifley wanted to call it a day. Among the Labor backbenchers, Tom Burke (the 
Member for Perth) felt that the trials brought us down to the inhuman level of those 
whom we were trying. Among the ministerialist backbenchers Squadron Leader 
Graham (who held the Sydney seat of St George) in the course of a speech that was 
nothing if not anti-Japanese came down on the same side as Chifley. The crux of 
his argument was that there had been illegal acts on both sides. He described as an 
atrocity the action of American and Australian planes when they machine-gunned 
Japanese in the water as they tried to scramble on to life rafts. He considered that it 
was a reflection on us that, during the war, we had shown to our school children the 
newsreel, Bismarck Convoy Crushed, in which Damien Parer recorded such exploits 
in faithful detail. (I have yet to see this film. It is preserved in the National Library’s 
film archives.)7

The Menzies government had no alternative but to face up to the issue at which its 
predecessor had balked. It promptly released 71 suspects against whom sufficient 
evidence had not yet been collected and ordered the trials to resume. It was in fact 
more than a year since the last Australian trial. This decision flew in the face of 
the recommendation of the representatives of the Allied powers that the trials 
of all Japanese should if possible be completed by the end of September 1949. 
The British Government (which had ended its own trials in 1948) and the American 
Government (which overshot the deadline by a mere 10 days) felt that their own 
interests required them to disassociate themselves from Australia’s policy. The British 
would not allow us to continue to hold trials in Hong Kong. The Americans would 
not grant us facilities to hold them in Tokyo. And so they were held at Manus — 
from June 6th 1950 to April 9th 1951.

6  GF: Menzies made a ministerial statement on 24 February 1950 concerning the release of war criminal suspects 
and the number of cases to be tried at the last set of trials held on Manus Island, Commonwealth Parliamentary Debates 
(CPD), 24 February 1950, vol. 206, pp. 99–102. For the debate on the statement, see CPD, 16 March 1950, vol. 206, 
pp. 881–990.
7  GF: This is now preserved as part of a compilation of videorecordings; see At the Front, 1939–1945, National 
Film and Sound Archive, 1995.
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Imprisonment for long periods while awaiting trial was one of the features of the 
totalitarian rule that the Allies had been much given to criticising. Furthermore, 
America and Britain, with greater experience of international politics than Australia, 
were more interested in preparing against future problems than in fighting old 
battles. Presumably what weighed heavily with the Menzies cabinet was the manifest 
injustice that men like Nishimura, the Divisional Commander who had personally 
initiated the massacre of the Australian prisoners at Parit-Sulong, should escape 
just when, after years of patient effort, the keystone of a convincing indictment 
was ready to fall into place. Lower down the line — among the men who worked 
on nothing but the investigations and the trials — the majors and captains with 
law degrees in the former Directorate of Prisoners of War and Internees — the 
men who analysed the transcripts and petitions and wrote the first draft of the 
submissions to the ministers — this argument was reinforced by another: it would be 
a travesty of justice if we let the big fish escape when in the months that immediately 
followed the surrender we had convicted and executed subalterns who had carried 
out — reluctantly and with no additional barbarities of their own — [executions 
of ] individual prisoners, solely as the result of specific orders from high-ranking 
superior officers.

To illustrate this and other issues underlying the Australian trials let us look at some 
of the early cases heard under the War Crimes Act. You will see from Table A that, for 
early trials, there are two groups to choose from. Those held at Morotai and those 
held at Labuan. My choice fell on the former. There were two reasons for this:

1. For some years, until an enlightened Attorney-General, Mr Enderby, cut 
through pettifogging bureaucracy and opened the proceedings of the trials to 
public inspection, the only material I had to work on was Japanese material. 
This referred to two Australian trials — both of them at Morotai.

2. The Morotai trials contain more variety. Those at Labuan dealt almost exclusively 
with the ill-treatment of prisoners in POW camps. The Morotai trials as you will 
observe from Table B8 contain much about this subject; but in addition they 
deal with other important matters such as the execution of captured airmen and 
the doctrine of the formation of Commander’s criminal responsibility for acts 
done by his troops without his knowledge — subjects barely touched upon in 
the Labuan trials.

8  GF: No Table B accompanied the lecture and it does not appear to be the same as Table B: Australian war 
crimes trials (classified by victim), included in David Sissons, ‘Sources on Australian investigations into Japanese 
war crimes in the Pacific’, Journal of the Australian War Memorial, 30 (April 1997). The figures in that table refer to 
cases involving prisoners of war and, separately, ‘Crashed aircrew’ but do not marry up with his text above.
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The Morotai courts
The effect of the Australian War Crimes Act was that except in certain respects 
(We shall refer to the more important of these later) each war crimes court was — 
in the way it was selected, in its composition, and in its procedure — essentially 
a copy of that workhorse9 of British and Australian military discipline at the front 
line — the Field General Court Martial. The important difference between the Field 
General Court and its peacetime counterpart, the General Court Martial, is that the 
former is smaller (a minimum of three10 members instead of five11), the minimum 
rank of its presiding officer is captain instead of full colonel,12 and its members may 
be junior in rank to the accused. Like the United Kingdom Royal Warrant, the 
Australian War Crimes Regulations sought to moderate the lack of these differences 
by providing that ‘the Convening Officer should, so far as is practicable, but shall 
be under no obligation so to do, appoint as many officers as possible of equal or 
superior relative rank to the accused’.13 Similarly they provided that where the 
accused was a sailor or an airman the Convening Officer should appoint as a member 
at least one officer from that service if such officers were available.14 At Morotai the 
Convening Officer appears to have taken neither of these provisions very seriously. 
The court that tried Major General Endo15 (who commanded a brigade) consisted 
of two colonels who had held only staff appointments, a Lieutenant Colonel who 
had not been given command of a battalion until after the Armistice, a Captain and 
a Flight Lieutenant.

There is obvious merit in the philosophy underlying Australian Military Regulations 
and Orders (AMR&O) 503 (2) which provides that, for the trial of a Commanding 
Officer of a unit, as many members of the court as possible must hold or have held 
an equivalent command. Endo was charged, in effect, with culpable negligence. 
It could be argued that only men who had themselves commanded a brigade could 
assess whether the evidence adduced amounted to this. In 10 of the 25 Morotai 
trials the accused were naval personnel. In only two of these was there a naval 
officer on the court.16 Vice Admiral Ichise was tried by two lieutenant colonels and 
a major.17 The absence of naval officers from the courts, however, may not have been 

9  GF: Sissons pencilled beside this ‘WW1 statistics’. It is unclear what he would have inserted here.
10  AA 49 (1) (b). GF: The Army Act is an Imperial one from 1881 used by the Australians as modified by the 
Defence Act 1903 to 1945 (Cth).
11  AA 48 (3).
12  AMR&O 80 503. GF: Australian Military Regulations and Orders.
13  RP 21 (b). GF: This could be Rules of Procedure.
14  SR 164 (8) AO 81 (5). GF: The first element could be Statutory Rules. AO may mean Army Order.
15  GF: Maj. Gen. Endo Shinichi was tried at Morotai (M38). For the trial transcript, see National Archives of 
Australia (NAA) A471 80977.
16  GF: Sissons is referring to the trials of Lt Yunomura Fumio (M14) and Rear Adm. Hamanaka Kyōho (M20). 
Commanders Jack Donovan and Oliver Jones sat on the respective courts. See the trial transcripts at NAA A471 
80770 and NAA A471 80773 respectively.
17  GF: For the trial of Vice Adm. Ichise Shinichi (M41), see NAA A471 81644.
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as serious as at first sight appears. None of the Morotai trials involved fighting ships 
or the laws and usages of war at sea. All the naval personnel on trial were charged 
with offences against prisoners of war ashore.

In providing trial by Field General Court Martial the War Crimes Act was certainly 
providing a less elaborate standard of justice than that afforded in 1902 to Morant 
and Handcock who, so far as I am aware, are the only Australians ever to have stood 
trial for war crimes.18 The British General under whom they were serving ordered 
them to be tried by General Court Martial — not by Field General Court Martial.

At Morotai there were in operation four courts — essentially of three members 
each. In effect the president and next most senior member in each were permanent 
and there was some turnover with the third member. The four presidents were a full 
colonel and three lieutenant colonels. Occasionally (for example, for the trials of the 
Admiral and the General) a court was augmented to a total of five. For the Admiral, 
a brigadier was brought in as President.19

In Table B20 I have designated the courts A, B, C, and D respectively. A purist 
would, of course, argue that there were 25 Morotai courts, each separately convened; 
but I don’t think anyone who goes through the composition of each carefully will 
disagree violently with my classification.

As with courts martial, the Convening Officer was free virtually to choose any 
officers he pleased to serve on the courts. It would have been relatively easy, by 
selecting known fire-eaters, to make a conviction and the sentence of death foregone 
conclusions. Most of the Morotai trials were convened by Major General Milford, 
the General Officer Commanding the Seventh Division. The rest were convened 
by Brigadier Woodward, the Deputy Adjutant (DA) & Quartermaster General 
(QMG) at Advanced Headquarters. I have seen no evidence at all of any attempt 
to stack the courts. Whatever the backgrounds of the members, it can always be 
argued that from the standpoint of the accused they were inappropriate for ensuring 
justice in his particular case. If a Staff Officer is selected, it is argued that only 
someone with extensive experience of command in the field can appreciate the 
realities of the situation in which the man on trial had to operate. If on the other 
hand a fighting soldier is selected, it is argued that his rough and ready forthright 
approach make him impatient of the subtleties of the Defending Officer’s argument. 

18  GF: Sissons is referring to a notorious and controversial trial under the British military justice system. Australian 
lieutenants Harry Morant and Peter Handcock were tried during the Second Anglo-Boer War for executing South 
African civilians.
19  GF: Sissons is referring to Hamanaka’s trial (M20) over which Brig. Eric Woodward presided. See NAA A471 
80773.
20  GF: See note 8 about his reference to a Table B. Also by ‘courts’ Sissons is referring to the personnel constituting 
the members of the court rather than a physical and separate hut acting as a court space. 
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One of Yamashita’s defending officers in his book on that trial21 noted that the 
court (which, of course, was American) consisted entirely of Regular Army generals 
and that such people are accustomed to their own dictatorial power and prone to 
regard legal rules as pettifogging technicalities that they must brush aside. From the 
Morotai transcripts it seems to me that the judges were patient men eager to play 
by the rules. Of the four presidents,22 two of the lieutenant colonels were regulars.23 
The third Lieutenant Colonel was a citizen soldier first commissioned in 1935.24 
The full Colonel was also a citizen soldier. He had served in the ranks in the First 
World War.25 In the Second World War he had served as Chief Signals Officer on 
various formation headquarters overseas. Of the three lieutenant colonels, one, 
the citizen soldier, had commanded a pioneer battalion overseas for the last four 
months of the war.26 The second had commanded an armoured regiment at home.27 
The third had held staff positions at home.28

By contrast for the four-man court at Wewak, General Robertson selected three 
of his battalion commanders, all of whom had commanded battalions overseas for 
some years. Their frontline knowledge of conditions did not however result in their 
passing a lenient sentence. The case before them was cannibalism — a Japanese 
officer in a half-starved condition eating the flesh of an Australian killed attacking 
his position.29 The court condemned him to death by a 3:1 verdict. The Sydney 
Sun correspondent filed a report which merely recorded the trial and sentence but 
at the same time sent a report to his news editor not for publication in which he 
argued that the sentence was outrageous and suggested that the court was packed. 
He noted that one of the lieutenant colonels was known as Jap Happy Jack while 
another member of the court had stated openly that he did not intend to allow 
the little yellow bastard to escape. The news editor conveyed the letter to External 
Affairs who took it seriously and passed it to the Attorney-General who also took it 

21  GF: General Yamashita Tomoyuki was tried by an American military court in the Philippines soon after the 
war. It is not possible to identify the book to which Sissons refers.
22  GF: There were actually six presidents. Col George W Watson presided over only one Morotai trial (M14) 
and so did Woodward (M20). The four main presidents at Morotai were Col James L McKinlay who presided 
over 11 trials, Lt Col Edward B Ellison who presided over four trials, Lt Col Edward F Aitken who presided over 
four trials and Lt Col Francis Costello who presided over three trials. In the light of Sissons’ earlier division of the 
Morotai trials into four different courts, these are probably the four men he meant.
23  GF: They were Costello and Ellison.
24  GF: This is Aitken but his 1935 enlistment date into the Citizen Military Forces (Militia) cannot be verified. 
His service file has not been found in the NAA database.
25  GF: This is McKinlay, who fought at Gallipoli and the Western Front during the First World War, receiving 
a Military Medal (MM). See his digitised service file at NAA B883 WX3379.
26  GF: This is Aitken. He commanded 2/33 Pioneer Battalion. See his Nominal Roll, Dept of Veterans Affairs 
online at nominal-rolls.dva.gov.au/ (accessed 16 November 2018).
27  GF: This is Costello who commanded 13 Armoured Regiment, Nominal Roll entry, Dept of Veterans Affairs 
online at nominal-rolls.dva.gov.au/ (accessed 16 November 2018).
28  GF: This is probably Ellison, whom Sissons identified in Box 32: Morotai as ‘Regular Staff’. At the time of 
his discharge, he was Commanding Officer of 63 Battalion, Nominal Roll entry, Dept of Veterans Affairs online 
at nominal-rolls.dva.gov.au/ (accessed 16 November 2018).
29  GF: This is Wewak (MW1). For the trial transcript, see NAA A471 80713.

http://nominal-rolls.dva.gov.au/
http://nominal-rolls.dva.gov.au/
http://nominal-rolls.dva.gov.au/


137

5 . OBSerVATION AND COrreSPONDeNCe

seriously and passed it to Army.30 The Commander on the spot, the Acting General 
Officer Commanding (GOC) 6 Division also thought the sentence unduly severe 
and recommended it be commuted31 — Sturdee reduced it to five years.

Unlike the Yamashita court there were lawyers among the members of all the 
Morotai courts. Although not required by any regulation to do so, on each 
court the Convening Officer always put one (and often two) members with legal 
qualifications.32 The Staff Officer (Civil Affairs) at Advanced Headquarters, a full 
Colonel, was a barrister in civil life.33 He was a member of Court A throughout. 
The junior legal officers from various neighbouring headquarters — captains and 
majors who were solicitors in civil life — were rotated as prosecutors, defending 
officers and members of the courts. After a couple of weeks they were reinforced by 
three members of the junior bar from the mainland.34 One had been in khaki since 
1942; the other two were specially enlisted for the purpose. Two of these and the 
Staff Officer (Civil Affairs) later became Supreme Court judges.35

In terms of legal requirements there seems to have been no parallel in the Australian 
legislation to Regulation 5 Paragraph 2 of AO 81/1945 that there should be one 
member of court with legal qualifications: that, if not, there must be a Judge 
Advocate.36

From Table B you will observe that each court tended to specialise. Court A, for 
example, was given all eight cases arising out of the Talaud atrocity.37 This, of course, 
has obvious advantages from the standpoint of efficiency: the background and much 
of the evidence is the same for each case. But where the decision of life and death 
rests with laymen such as jurors or soldiers it weakens the position of the accused, 
because men may be influenced against a particular defendant by information about 
the event that would be inadmissible in his own particular trial. This is one of the 

30  GF: The original letter by Noel Ottaway, Sydney Sun to John Goodge, 3 December 1945 and official responses 
may be found in NAA A472 W18153 PART 2 and A1067 UN46/WC/8 PART 1. These were files consulted by 
Sissons. See the Papers of DCS Sissons, Box 34: Wewak, National Library of Australia.
31  GF: This was conveyed to Sturdee by Brig. Alan Lloyd, the Director of Legal Services. See NAA A471 80713, 
p. 8.
32  GF: Sissons pencilled in a question mark beside this statement but it can be confirmed by this researcher.
33  GF: Col Malcolm P Crisp. Crisp became a judge of the Supreme Court of Tasmania.
34  GF: Sissons pencilled in the margin at this point two of the three names: Travers and Campbell. Capt. John 
L Travers was Prosecuting Officer for M31 and M38, Defending Officer for M39 and M41 and a member of the 
court for M44. He became a judge in the Supreme Court of South Australia. Capt. Douglas M Campbell was 
Prosecuting Officer for M40, Defending Officer for M42, M43 and M44 and Reviewing Officer for M41. He 
became a Supreme Court judge in Queensland. The third recruit from the junior bar was Capt. Kenneth R Townley 
(later president of the court for all the Manus Island trials in 1950–51). He was Judge Advocate for six of the early 
Morotai trials and Reviewing Officer for six more. He also became a judge in the Supreme Court of Queensland.
35  GF: In fact, all four became Supreme Court judges.
36  GF: This is a requirement for the British military courts conducting war crimes trials. The legal instrument is 
Army Order 81 of 1945 promulgated by Great Britain War Office (1945), Royal Warrant 0160/2498, 18 June 1945.
37  GF: The trials related to the Talaud Island garrison were M6, M7, M8, M9, M10, M12, M13 and M26.
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reasons why a person is ineligible to serve on a jury if he has prior knowledge about 
the case to be tried. Later I shall refer to one of the Ambon cases where I think this 
may have cost one of the defendants his life.38

Now let us look at the trials. The Talaud atrocity39 is a good place to begin. It includes 
the very first of the Australian trials of Captain Iwasa Tokio and, since the defendants 
comprised the participants in the crime at each successive level from the other ranks 
who struck the blows to the Brigade Commander who failed to prevent it, it provides 
plenty of scope for us to consider the problem of superior orders which naturally 
emerges as a defence in every war crimes trial.

The facts, for the most part, were not disputed. The airmen had crashed and been 
taken prisoner. Colonel Koba Shigeru,40 the officer in charge of Japanese troops 
on the island, in the middle of March 1945 summoned a conference at which 
he announced that the airmen were to be executed and that the execution was to 
take place on March 23rd after a formal parade at which new colours were to be 
presented. These orders were passed on to company commanders before the parade. 
After the parade each company was marched off under its Company Commander to 
the place of execution, one prisoner was allotted to each company. Each Company 
Commander then called out one man from the ranks and ordered him to kill the 
prisoner with his bayonet.

Iwasa, one of the company commanders was the first to be tried. The transcript of 
his trial gives an indication of some of the disadvantages under which defendants 
laboured.41

In an attempt to ensure equality, Australian Military Regulations require that when 
the prosecutor is a lawyer the Defending Officer must be a lawyer also. They do not, 
however, say that they must be men of equal attainments. The prosecutor in Iwasa’s 
trial was a Lieutenant Colonel42 with eight years more professional experience 
behind him than the Defending Officer (Captain John C Brown). This disparity 
continued throughout most of the Morotai trials. The opportunities for Iwasa and 
Brown to prepare a defence were scarcely more extensive than those of the dock 
brief: at Morotai prisoners were first informed of the specifications of the charges 
against them by their defending officers. Brown was allotted to Iwasa only three 
days before the trial. In 1949, when the nations of the world assembled at Geneva 

38  GF: This is probably referring to Katayama’s case (M43).
39  GF: The murder of four prisoners of war at Karakallan; Beo, in the Talaud islands; and Celebes, in March 1945 
was the matter being prosecuted in several related trials held at Morotai.
40  GF: His trial was M10. See NAA, A471, 80719.
41  GF: For the trial of Capt. Iwasa Tokio (M9), see NAA, A471, 80718.
42  GF: Lt Col Lyle Byrne.
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to revise the 1929 Prisoners of War Convention, they determined on three weeks as 
the minimum interval between charge and trial (including a period of two weeks for 
the Defending Officer to prepare his case).

When the trial opened Brown drew the court’s attention to the fact that it was 
a case of first impression and that his defence would involve arguments on the 
interpretation and constitutional validity of a new statue. The library available to 
him at Morotai was totally inadequate for the preparation of such a defence and 
he accordingly applied for a change of venue to the mainland. The court heard 
counterarguments from the prosecutor and refused the application. Let me quote 
from the prosecutor’s argument:

the fact that this Court is called on to adjudicate upon grave charges makes 
it no different to the position of any court martial which may be called upon 
in some outpost of Empire without any more facilities than we have, to 
adjudicate on an equally serious charge, and to impose possibly an equally 
serious punishment … . In this case the ultimate protection is given to 
the accused by review. The proceedings leave this area to go into the calm 
and elevated area of thought where library facilities are available, and the 
possibilities of a mis-carriage of justice are very, very remote in the long run.43

The prosecutor’s suggestion that Iwasa’s position was just the same as that of any 
Australian soldier being tried by court martial was ridiculous. Iwasa was being 
tried for murder, and the likely penalty under the War Crimes Act was death. The 
maximum penalty permissible for an Australian soldier charged with the same 
offence was life imprisonment. Admittedly in the one or two capital offences in 
the Australian military code for which a court martial could sentence an Australian 
soldier to death — mutiny and certain acts of treachery — the review process, in 
which the matter had to go before cabinet, was so effective that over a period of 
40 years and two world wars no Australian soldier had ever been executed.

What then was left of ‘the process of review’ on which the Morotai prosecutor 
set such store as ‘the ultimate protection’ of the accused? In fact, the latter’s only 
safeguard was as we have seen that, under the regulations implementing the War 
Crimes Act, when the prisoner under sentence appealed, the Confirming Officer 
had to refer his petition and the proceedings of the trial to the Judge-Advocate 
General (who was a civilian and a King’s counsel for advice and report. He was 
not, of course, bound either to follow that advice, or, when he ignored it, to give 
his reasons. Nor was the atmosphere in which the review process was carried out as 
calm as Iwasa’s prosecutor made out. The Australian press was howling for blood. 
The Judge-Advocate General44 was working through the transcripts while the Argus 

43  GF: See NAA A471 80718, p. 16.
44  GF: This was J Bowie Wilson.
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was carrying headlines like ‘No condemned Japs executed yet’45 and commenting 
on the considerable time he was taking. While Gen. Sturdee was reading the Judge-
Advocate General’s reports and deciding between life and death Smith’s Weekly was 
asking why our military authorities were delaying executions ‘where butchers and 
sadists have been found guilty by court martial’. ‘The Jap,’ it argued ‘won’t take 
our court martials [sic] very seriously until he sees the condemned men at the 
rope’s end.’46

One other important safeguard denied to the Japanese defendants was one we have 
referred to already — the protection afforded by the exclusion of evidence from 
witnesses not available for cross-examination in court. Section 128 of the Army 
Act provides that the rules of evidence to be adopted in proceedings before courts 
martial (including Field General Courts Martial) shall be the same as those which 
are followed in civil courts in England. The rule excluding hearsay is part of those 
rules. The relevant passage from the Manual of Military Law explains the extent 
of this exclusion and the reasons underlying it:

the term ‘hearsay’ is primarily applicable to what a witness has heard another 
person say with respect to facts in dispute. But it is extended to all statements, 
whether reduced to writing or not, which are brought before the court, not 
by the authors of the statements, but by persons to whose knowledge the 
statements have been brought. The reasons for excluding such statements are 
first that they are not made on oath; and, secondly, that the person to be 
affected by the statement has no opportunity of cross examining its author.47

In another passage the manual commended this rule as preventing jurors 
(and members of courts martial) ‘from being misled by statements or documents 
the effect of which, through the prejudice which they excite, is out of all proportion 
to their true weight’.48 But Section 9 (1) of the Australian War Crimes Act, in words 
identical with those of the United Kingdom Royal Warrant, abandoned this 
safeguard. It reads:

At any hearing before a military court the court may take into consideration 
any oral statement or any document appearing on the face of it to be authentic, 
provided the statement or document appears to the court to be of assistance 
in proving or disproving the charge, notwithstanding that the statement 
or document would not be admissible in evidence before a field general 
court martial.

45  GF: 9 January 1946, p. 1.
46  GF: ‘Condemned Japs are still alive. Australian or army policy?’, Smith’s Weekly (Syd), 2 February 1946, p. 1.
47  MML, p. 91. GF: This is probably: Australian Military Board, Manual of Military Law, Commonwealth 
Government Printer, 1941. The 1941 edition was used at the trials.
48  MML, p. 75.
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Having failed in his application for a change in venue, Brown, rather surprisingly did 
not ask for more time to prepare his case. As far as I can see, the only occasion when 
the defence did this was in the Shirozu case.49 There, the accused had exercised the 
right to be defended by Japanese lawyers. The junior counsel were legal officers from 
the Japanese naval headquarters at Ceram. Senior counsel (private practitioners) 
were brought from Tokyo. These arrived by air at the end of the first day of the 
trial. They then sought and were granted an adjournment of one and a half days. 
(You will remember that in the Yamashita trial the American tribunal rejected a very 
reasonable request from the defence for more time to prepare the case.)

Iwasa was found guilty of murder. So were the others in the Talaud cases — from 
Colonel Koba to the other ranks who struck the blows. There was one exception. 
Asaoka, the only one of the platoon commanders to be charged, was acquitted.50 
His defence was that he was not in any way involved. The company commanders 
had selected the executioners, called them out and shouted the commands direct 
to them. The only fact in dispute in the Talaud trials was whether Koba had, as 
he alleged, received a signal from Lieutenant Colonel Komura, the Staff Officer 
at brigade headquarters at Menado 300 miles [480 kilometres] away, ordering the 
executions. Koba’s cipher clerks testified to this effect and as a result Komura, too, 
was found guilty of murder.51 In the Talaud cases each of the officers was sentenced 
to death; each of the other ranks to 10 years imprisonment. Endo, the Brigade 
Commander (who had been charged with neglecting to take proper steps to ensure 
that prisoners were treated in accordance with the laws and usages of war) was 
sentenced to five years imprisonment. Critics of the American Yamashita trial have 
vigorously attacked the doctrine of the international criminal responsibility on the 
part of superior commanders for atrocities committed by their troops. It may be 
that in that trial the court behaved as if it were absolute responsibility and not 
a responsibility to exercise reasonable care and that they failed to consider evidence 
of the magnitude of the tactical and administrative problems with which Yamashita 
as Commander of an entire army group in retreat was dealing. Yamashita was a very 
busy man facing problems that were superhuman. The Endo trial was quite different. 
First the prosecutor did not ask for a heavy sentence. Secondly the evidence of 
both Endo and his Staff Officer indicated that if he wished to give oversight to 
the treatment of prisoners he had plenty of leisure in which to do so. He had a 
comfortable house in the hills overlooking Menado and spent most of his time there 
reading his books.52 He left the running of the brigade to his Staff Officer and in fact 
visited his headquarters only twice between February 1945 and the end of the war.

49  GF: Naval Captain Shirozu appeared in two trials — M41: NAA A471 81644 and M45: NAA A471 81709, 
parts 1–5. However, as the latter is the mass trial of 91 accused where Shirozu is merely one of such a large number 
of defendants, Sissons’ discussion probably concerns M41.
50  GF: Lt Asaoka Tosho was tried at Morotai (M6). For the trial transcript, see NAA A471 80717.
51  GF: Lt Col Kōmura Takeo was tried at Morotai (M26). For the trial transcript, see NAA A471 80753.
52  GF: The prosecutor, Travers, referred to this in his closing address, NAA A471 80977, p. 111.
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But let us return to the first trial. When, on November 30th, the court found 
Captain Iwasa guilty of murder, this was a very important decision — not only for 
the defendants in the other Talaud trials but for all war criminal suspects in areas 
where Australian prisoners had been. It meant that an Australian court had decided 
against them a vital point of law — whether or not superior orders constituted 
a good defence. In theory, of course, it mattered only to Iwasa; for a court martial 
is not a court of record and its decisions do not have the force of legal precedent. 
Theoretically the same three judges were at liberty to take the contrary view on the 
same point when they tried Asaoka the following week; and then to revert to their 
initial view when they tried Misumi.53 But in fact there was no chance of this; for 
men hearing capital charges are eager to avoid giving the impression that they are 
lunatics. Similarly, being human, the members of courts B, C, and D would tend to 
follow suit (particularly those of them who were laymen and therefore not confident 
of their own mastery of the opposing views on the merits of this defence held by the 
legal experts).

In the Iwasa trial then, the defence of superior orders was an issue of great importance. 
It was a point that merited every effort that the Defending Officer could put into 
it. For although, as you all know, in British criminal law, superior orders have never 
been a defence, the proposition that superior orders were a defence in international 
law, was certainly arguable. In fact there it was in black and white in the only official 
textbook of the British and Australian armies — the Manual of Military Law — 
a copy of which lay on the table in front of each judge and in every orderly room 
throughout the Australian Army. At page 288 in the chapter on the laws of war 
it read:

members of the armed forces who commit such violations of the recognised 
rules of warfare as are ordered by their Government, or by their commander, 
are not war criminals and cannot therefore be punished by the enemy.54

That sentence had been there in the manual, unchallenged in every edition since 
1914. But now, pasted to the margin was a slip of paper — one of the 1944 
amendments — which said the reverse: (I quote)

The fact that a rule of warfare has been violated in pursuance of an order of 
the belligerent Government or of an individual belligerent commander does 
not deprive the act in question of its character as a war crime; neither does it, 
in principle, confer upon the perpetrator immunity from punishment by the 
injured belligerent … 

53  GF: Capt. Misumi Michiaki was tried at Morotai (M8). For the trial transcript, see NAA A471 80769.
54  GF: This passage was cited by J Bowie Wilson with the same page reference in his review of the case for the 
Directorate of Prisoners of War & Internees (DPW&I), 15 January 1946, in relation to the trial of Lt Tanaka and 
Pte Fujisaki (M7). See NAA A471 80768, p. 5. Wilson referenced it as the Australian edition.
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The question … is governed by the major principle that members of the 
armed forces are bound to obey lawful orders only and that they cannot 
therefore escape liability if, in obedience to a command, they commit acts 
which both violate unchallenged rules of warfare and outrage the general 
sentiment of humanity.55

Despite what the Manual of Military Law said on the subject, the issue remained 
open for the court to decide. For while the appendices to the manual, i.e. the Army 
Act and the Rules of Procedure have statutory force, the manual is nothing more than 
what its authors consider to be the state of the law — a commentary. Superior orders 
is one of the many gray [sic] areas of international law. It is not covered by written 
agreements such as the Hague Rules or the Geneva conventions. It was therefore 
open to the defence to dispute whether there had been a change in international law 
between 1940 and 1944 and indeed whether there could be such a vital change in 
such a short period. Why had the War Office changed its mind (and the Americans 
too — for in the same year they had made a similar volte face). The defence could 
have pointed out that two things had happened. The first was that Britain’s principal 
academic writer on the subject, Professor Lauterpacht, had changed his stand on 
the subject. As a later writer has put it, between the 1935 and the 1940 editions of 
his standard work on international law, Professor Lauterpacht suddenly like Saul 
on the way to Damascus saw the light. The other thing was that after the end of 
1942, when it was becoming increasingly apparent that the Allies were going to be 
at the administering (rather than receiving end) of international law, a number of 
conferences of Allied lawyers and Allied officials were held at which views similar to 
those of Professor Lauterpacht prevailed.

Iwasa’s Defending Officer put this argument well — very well for a man with only 
three days warning and with only a handful of standard textbooks to work on.

In the time that remains to us perhaps we can consider the sentences handed down 
by the Morotai courts, the advice tendered on each by the Judge-Advocate General 
and the action taken on that advice by the Confirming Authority, the Acting 
Commander-in-Chief, Lieutenant General Sturdee.

The Judge-Advocate General (JAG) was Mr John Bowie Wilson, a barrister. He was 
one of that interesting group who joined the old Australian Intelligence Corps before 
the First World War. He appears to have transferred to the Legal Corps in 1920. 
He was appointed JAG in 1935 on retirement from the Citizen Military Forces at 
the age of 60. He had never served overseas. 

55  GF: This passage was cited by Bowie Wilson as a change; see NAA A471 80768, p. 5. The change can be cited 
as Amendment 34 of 1944 on superior orders.
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The pattern of the sentences is that the Morotai courts, in the cases where prisoners 
of war were killed without court martial, followed the doctrine of the 1944 
amendment to the manual and found all persons directly involved guilty of murder. 
They then considered the question of superior orders as a mitigating circumstance 
when deciding the degree of punishment appropriate. Where the accused was an 
‘other rank’ their practice appears to have been that, provided that it was not he 
that had urged his superior to issue the order, superior orders were a mitigating 
factor sufficient to reduce the appropriate punishment from death to imprisonment. 
Thus in the Talaud cases the court sentenced to 10 years each the sergeants and the 
privates ordered from the ranks to bayonet the prisoners. Wilson went further and 
suggested that they should not be punished. Sturdee reduced the sentences to five 
years.56 Where the accused was an officer the attitude of the courts appears to have 
been that superior orders were no ground for mitigation. In principle Wilson took 
the same view. Take for example his advice on Iwasa’s petition:

I am of the opinion that such a flagrant breach of international law as the 
execution of prisoners of war without proper trial and conviction of an offence 
should be known to be illegal by all commissioned officers and I therefore 
cannot advise that the death penalty in the case of Capt Iwasa is too severe.57

By using this word ‘flagrant’, however, Wilson left himself some latitude. He was able 
to see the situations confronting the five junior officers carrying out the executions58 
as quite different from those which the company commanders at Talaud faced. 
The Morotai courts had sentenced these five officers to death.59 Wilson advised that 
they should be acquitted.

I am of the opinion that before an accused can be found guilty of a war crime 
by obeying an order of a superior officer, there must be something, either from 
the nature of the order or the circumstances surrounding it, from which the 
accused should know, or at least be put on enquiry, that such order was illegal.60

56  GF: See the cases of Sup Pte Suzuki and Pte Ōishi (both M6), Pte Fujisaki (M7), Sup Pte Gotō (M8) and 
Sgt Uchino (M12).
57  GF: J Bowie Wilson to DPW&I, AMF minute paper: ‘Trial of Japanese war criminal — Capt. T Iwasa’, 
14 January 1946, NAA A471 80718, p. 5.
58  GF: It is unclear as to which junior officers Sissons refers.
59  GF: The only junior officers who received the death sentence for one set of Talaud killings were Lt Tanaka 
(M7), Lt Yabe and Lt Nomura (both M12) all executed on 6 March 1946 on the first day when death sentences 
were carried out. Lt Yunomura was also given the death sentence for executing another group of prisoners, but 
this was commuted (M14). A possible fifth junior officer, Lt Katagiri (M40) involved in the same incident as 
Lt  Yunomura, was never sentenced to death but given a 10-year sentence. Five more senior officers were also 
executed — Capt. Misumi (M8), Capt. Iwasa (M9), Col Koba (M10), Maj. Tamura (M10) and Lt Col Kōmura 
(M26), all on 6 March 1946, except for Kōmura.
60  GF: This quote comes from the trial of Naval Lt Yunomura whom he discusses below and not one of the initial 
set of Talaud cases discussed up to this point. See, J Bowie Wilson (JAG) to DPW&I, 16 January 1946, in the trial 
transcript for M14, NAA A471 80770, p. 4.
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One of the differences that carried weight with Wilson was that the airmen at Talaud 
were the battalion’s own prisoners and the company commanders must have known 
that they had not been court-martialled. In the other three cases the prisoners were 
held by another unit. The officers were told that the sentence had been lawfully 
imposed by higher authority. In the absence of any suspicious circumstances, that, 
in Wilson’s view, was sufficient for an acquittal. He considered that it was not 
possible to credit junior officers with sufficient knowledge of either international 
law or Japanese naval law to make them enquire further.

Sturdee confirmed all five findings and sentences. But changed his mind on one, 
Naval Lieutenant Yunomura, in the interval between the signing of the confirmation 
and the issuing of the execution warrants. During that interval Wilson had sent 
on to him the transcript of the trial of Yunomura’s senior officer, Rear Admiral 
Hamanaka and his advice on it.61 The Admiral had been sentenced to death for 
authorising the execution that Yunomura had been ordered to carry out. In the 
case of the Admiral, however, the court had added a recommendation to mercy. 
Wilson did not oppose the recommendation to mercy for the Admiral; but used 
it to reiterate his plea for clemency for Yunomura (someone had conveyed to him 
that Sturdee had rejected it). The Admiral, he argued, was much more responsible 
for the execution of the two prisoners than was Yunomura and it would be unjust if 
Yunomura was executed while the Admiral was reprieved.62 Sturdee commuted the 
Admiral’s sentence to 15 years and Yunomura’s to five years.

Wilson was on occasion more lenient to junior officers than his own rule. In the 
trial of Vice Admiral Ichise63 Court B, accepting evidence that the Admiral’s Staff 
Officer and not the Admiral had issued the execution order, acquitted the latter. 
They also acquitted the two petty officers who had struck the blows. They sentenced 
to death the naval captain, the lieutenant and the sub lieutenant through whom the 
execution order was passed down along the chain of command. Wilson argued that 
the two junior officers, although technically guilty, might be acquitted. He conceded 
that they knew that no court martial had taken place and that as officers they ought 
to have known that a court martial was necessary. As junior officers, however, he 
had extreme doubt whether their knowledge of law was of sufficient standard to 
know this.64

Sturdee confirmed the death sentences on all three.

61  GF: This is Morotai (M20), NAA A471 80733.
62  GF: He made this point when reviewing Hamanaka’s case (M20). See Bowie Wilson to DPW&I, 11 February 
1946, NAA A471 80773, pp. 4–5.
63  GF: This is Morotai (M41), NAA A471 81644. Ichise was tried with five others – Capt. Shirozu, Lt Miyazaki, 
Sub Lt Shimakawa, PO Tanaka and PO Kakuda.
64  GF: Bowie Wilson to DPW&I, 14 March 1946, NAA A471 81644. pp. 5–6.
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I have said that Wilson was on occasion more lenient to junior officers than his 
own rule — sometimes but not always. In the case of Naval Lieutenant Katayama65 
although he was not opposed to mitigation, he did not press for the verdict of guilty 
against Katayama to be set aside although Katayama’s position was very similar to 
the lieutenant in the Ichise trial. Wilson did advise that the finding of guilty and 
death sentence against another defendant in this trial, Warrant Officer Uemura, 
be set aside. Uemura had merely been in charge of the escort at the execution.66 
The only explanation I can give for Uemura’s death sentence is that the same court 
at another trial had heard evidence that he had played a more active part in other 
atrocities. Sturdee let both sentences stand.

So far as I know Sturdee never commuted a death sentence on his own initiative.67 
It is ironical that in the only Morotai trials where he commuted the death sentences, 
Hamanaka and Yunomura, it was of no avail. They were both tried by the Dutch in 
1948 and shot.

65  GF: This is Morotai (M43), NAA A471 80918.
66  GF: Bowie Wilson to DPW&I, 15 March 1946, NAA A471 80918, p. 5.
67  ‘Check this. I now think he sometimes did in Rabaul cases’, 10/6/82.
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‘THE TRIALS: WERE THEY JUSTICE 
OR VENGEANCE?’

DCS Sissons,  
Sydney Morning Herald  

(16 August 1985)1

A few months ago, a visiting Japanese author brought me a photograph of 
a monument erected on Mt Sangane near Nagoya in 1981. It commemorated the 
men sentenced to death by Australian war crimes courts. 

She asked me whether I agreed with the following sentence in the Japanese 
inscription carved on it: ‘These trials were nothing more than vengeance, the proud 
victors exercising arbitrary judgment over the vanquished.’ The question called for 
a ‘yes’ or ‘no’ answer. I am afraid my reply must be more complex.

As a result of the Australian trials, 1392 Japanese were executed and 450 served 
prison sentences. As she was only an infant when the war ended, my visitor was 
rather vague about the details of the crimes with which these men were charged. 
The following are some examples. 

There was the ill-treatment of prisoners-of-war. At Sandakan camp in Borneo, out 
of 2,400 prisoners more than 1,000 died. The principal cause was malnutrition but 
there were no deaths among the guards. At Tantoei camp on Ambon, of 548 only 
139 survived. On Hainan Island there were 181 survivors out of 263.

1  This is the original manuscript of an article that was published in the Sydney Moring Herald, on 16 August 
1985. The notes to this version have been prepared by Georgina Fitzpatrick.
2  David Sissons corrected this figure to 137 individuals in Table A, ‘Sources on Australian investigations into 
Japanese war crimes in the Pacific’, Journal of the Australian War Memorial, 30 (April 1997), www.awm.gov.au/
articles/ journal/j30/wcrimes (accessed 11 January 2019).

http://www.awm.gov.au/articles/journal/j30/wcrimes
http://www.awm.gov.au/articles/journal/j30/wcrimes
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There were the massacres. About 1,300 set out on the Sandakan–Ranau death 
marches: only six survived. About 200 members of 2/203 Battalion were put to 
death after their surrender on Ambon. The entire native labour force on Ocean 
Island (about 150 people) were shot some days after the war ended. 

There were the executions of survivors from aircraft that had been shot down. 
It seems to have been the common practice to interrogate these airmen for some 
weeks and then execute them.4 The same fate usually befell any members of long-
range reconnaissance parties that were captured.

There was the ill-treatment of local inhabitants. At Nauru, 34 patients at the leper 
hospital were taken out to sea and drowned. At Tobera in New Guinea, when one 
native resisted a Japanese overseer five were clubbed to death.5 

These crimes shocked not only the Australian man in the street but also the 
distinguished legal authorities formulating Allied policy on war crimes trials. When 
the Lord Chancellor (Viscount Simon) read the evidence collected by Sir William 
Webb on the atrocities at Tol Plantation and Milne Bay and on the execution of 
Flight Lieutenant Newton at Salamaua he was so disturbed that he spent a sleepless 
night. All were agreed that to allow the perpetrators to escape would be to mock the 
living and insult the dead. To what extent this is a demand for justice and to what 
extent a demand for vengeance is difficult to determine. 

To the citizens of the Tokyo suburb of Mitaka when their homes were burning, 
it  was unthinkable that the pilots of the planes raining bombs on them should 
go free. In order to prevent the unthinkable from happening, when an airman 
parachuted they tied him to a post in the town square so that each citizen could 
club him until he died. 

In choosing war crimes trials, the Allies chose the path of punishment ‘through the 
channel of organised justice’. Therein lay some difficulties. As the war progressed, 
it had become increasingly apparent to the legal experts in the United Nations War 
Crimes Commission that, if the courts to be set up followed the Anglo-American 
rules of evidence, many war criminals would go free. For example, the evidence 
against those who killed Flight Lieutenant Newton was a diary found on a Japanese 
corpse. It contained an eye-witness account of the execution and named the 
executioner and the officers who were present. But, as the writer was dead, the diary 
would, according to the rules of evidence, be inadmissible.

3  In his reference to the Laha massacre, Sissons gave the wrong battalion. It was 2/21. See Lionel Wigmore, 
The Japanese Thrust, Australian War Memorial, 1957, p. 420. This matter was tried at two trials at Manus (LN12 and 
LN24). For the trial transcripts, see National Archives of Australia (NAA) A471 81952 and A471, 81967 respectively.
4  Sissons himself interpreted at three trials concerning the execution of captured airmen. They were held at 
Morotai in early February 1946. For the trial transcripts of M32, M29 and M34, see NAA A471 80722, NAA A471 
81059 and NAA A471 80778 respectively.
5  This was tried at Rabaul (R4), NAA A471 80748.
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Australia, accordingly, followed the lead of the other Allies and, in the legislation 
setting up the courts, authorised them to admit ‘any oral statement or any document 
appearing on the face of it to be authentic’.6

One of the basic purposes of the traditional rules of evidence is to ensure that 
punishment is confined to the actual offender. Apparently the highest repositories 
of legal rectitude in each of the Allied nations did not regard this principle as 
absolute. It seems to me that what they were saying was: ‘It is more important that 
an innocent7 man should go free than that a guilty8 man should hang; but this is 
true only where the innocent man is one of our side. When he is an enemy national, 
it is not so important.’

In a calmer atmosphere in 1949, the same governments by their amendments 
to the 1929 Prisoners of War Convention renounced the option to act in this 
discriminatory manner in the future. Under a.85 and a.102 of the new convention, 
war criminals, like other prisoners of war, can be tried only by the same courts and 
according to the same procedure as soldiers of the detaining power.9 

These 1949 amendments also appear to close the door to any repetition of another 
discriminatory feature of the Australian trials: whereas the War Crimes Act empowered 
the courts to award the death penalty to enemy troops,10 under the Defence Act the 
only offences for which an Australian soldier could be sentenced to death by a court 
martial were certain enumerated acts of treachery — even murder attracted only 
a life sentence under Australian military law. 

The headlines of Australian newspapers in the weeks preceding the first executions 
certainly indicate a widespread thirst for vengeance: ‘No room for mercy here’ 
(Herald, January 21, 1946), ‘20 Japs to die immediately’ (Argus, February 1, 1946), 
‘Condemned Japs are still alive’ (Smith’s Weekly, February 2, 1946). There is also 
evidence that some people even saw political prestige accruing from promptly 
stringing up a few guilty Japanese. Some weeks earlier, on November 16, Dr Evatt, 
our Attorney-General, had cabled from Washington: ‘Cannot understand why 
first  trials of Japanese war criminals have not commenced … The Americans 
have already commenced trials and it is a matter for comment that we should 
not also already have done the same in view of the initiative we took in the field 
of Japanese criminals.’11

6  The regulation he cites here may be found in War Crimes Act 1945 (Cth), Section 9 (1).
7  Sissons must have meant guilty.
8  Sissons must have meant innocent.
9  For the conventions cited, see Convention Relative to the Treatment of Prisoners of War, Geneva, 27 July 1929 
online at ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/305?OpenDocument and Convention (III) Relative to the 
Treatment of Prisoners of War, Geneva, 12 August 1949 at ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp? document 
Id= 77CB9983BE01D 004C12563CD002D6B3E &action=openDocument (both accessed on 8 November 2018).
10  See War Crimes Act 1945 (Cth), Section 11 (1).
11  Cable from HV Evatt, NAA A1066 H45/590/1.

http://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/305?OpenDocument
http://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=77CB9983BE01D004C12563CD002D6B3E&action=openDocument
http://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=77CB9983BE01D004C12563CD002D6B3E&action=openDocument
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If, however, one looks deepen there is much evidence of participants at each level 
endeavouring to operate the war crimes system with restraint.

With one possible exception there are no indications of any attempts to pack the 
courts. In the case in question, the court had sentenced to death a Japanese officer 
who, in a starving and fevered condition, had eaten flesh from the corpse of an 
Australian soldier killed attacking his position.12 The reaction that this sentence 
produced in a number of places and the rapid corrective action that ensued is 
something in which Australians may take some pride. 

Noel Ottaway, a Sydney journalist covering the trial, was shocked by the severity 
of the sentence and, on the ground that the anti-Japanese attitudes of two 
members of the court were well known, prevailed upon his editor to intervene. The 
response of the Attorney-General’s Department was prompt and sympathetic.13 

Action was put in train to raise the matter at ministerial level. This, however, proved 
unnecessary. Quite independently, the Divisional Commander had recommended 
that the sentence be commuted to imprisonment and the Confirming Authority 
had acted in accordance with that advice.

The transcripts of the trials suggest that the presidents of the courts were conscientious 
men eager to play by the rules. Of the 81914 Japanese who appeared before them, 
230 were acquitted on all charges.

Here are a couple of examples. In January, 1946, when the cries for retribution were 
at their loudest, a court at Morotai acquitted the Commander of a military police 
unit in the Celebes that had on a number of occasions executed captured air crews. 
The suspicion against him was very strong, but the actual evidence was inadequate.15

At Manus in October, 1950, a court acquitted the members of a Japanese court-
martial who had sentenced to death as spies members of a Z Special Force patrol 
in Borneo and had thereby, it was alleged, unlawfully disregarded their duty to try 
the prisoners in accordance with the rules of international law. In this Manus trial 
most of the legal debate with the Prosecuting Officer was conducted, not by the 
Defending Officer, but by the President of the court, who laid great stress on the fact 
that the members of the patrol were wearing neither their badges of rank nor their 
identity discs.16

12  This was tried at Wewak (MW1), NAA A471 80713.
13  For a copy of the initial letter from Noel Ottaway to John Goodge, 3 December 1945, which initiated the 
subsequent consultations between government departments, see NAA A1066 H45/590/1.
14  In Table A, Sissons corrected this figure to 814 individuals. In that table he enumerated the acquittals at each 
set of trials, arriving at a total of 280. However, he did not calculate the number of individuals.
15  For the trial transcript for Morotai (M15), 14–16 January 1946, see NAA A471 80756.
16  This was Manus (LN 15), 16–18 October 1950, NAA A471 81956.
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There were many cases where the Confirming Authority (initially the Acting C-in-C; 
for the later trials, the Adjutant General) exercised clemency. In this manner the 225 
sentences of death passed by the courts were reduced to 148.17

This was usually the result of a recommendation by the Judge-Advocate General 
(JAG), a civilian King’s Counsel with quasi-judicial tenure, to whom proceedings 
were required to be sent before confirmation. The latter requirement was the result 
of a hard-fought battle by an enlightened civil servant, FR Sinclair, the Secretary for 
the Army.

A feature of Australian military law dating from the Defence Act of 1903 was the 
provision that sentences of death could be confirmed only by the Executive Council. 
When the War Cabinet passed regulations delegating this power in war crimes trials 
to divisional commanders, Sinclair protested to his Minister in strong terms: ‘If one 
… takes a critical view of this procedure (and such a critical view will, I suggest, be 
taken in the years to come), it might be held that any departure from the normal 
methods of administration and justice cannot be justified, because the motives 
which underlie our activities in bringing our former enemies to trial cannot be said 
to be altogether disinterested or unbiased …’18

As a result of Sinclair’s intervention; a compromise was reached whereby death 
sentences would be confirmed, not by divisional commanders, but by the Acting 
C-in-C, who would in all cases seek the views of the Judge-Advocate General (JAG) 
on both the court’s verdict and its sentence.

The public demand for the trial of war criminals continued longer in Australia than 
in Great Britain and America. For example, while the House of Lords debate in 
May 194919 demonstrated a strong and widespread feeling that the time had come 
to rule off the ledger, in the Australian House of Representatives in March 1950 
the Menzies government was subjected to strong criticism for releasing 71 of the 91 
suspects still awaiting trial.20 Nevertheless, in the 1950 debate there was evidence of 
new attitudes appearing. The Labor Member for Perth, Tom Burke, argued that war 
crimes trials reduced the victor nation to the level of the war criminals.21 The Liberal 
Member for St George, Sqn Ldr BW Graham, argued that Australia must follow the 
lead of the Dutch, who in the interests of prosperity and their future security, had 
put recollections of the bombing of Rotterdam behind them. Graham was one of 

17  See note 1. Several men received more than one death sentence. This accounts for the final figure of 137 
individuals executed.
18  FR Sinclair to F Forde, Minister for the Army, 6 December 1945, NAA MP 742/1 336/980.
19  United Kingdom. House of Lords, Debates, 19 May 1949, (columns) cc. 858–904.
20  Menzies made a ministerial statement on 24 February 1950 concerning the release of war criminal suspects and 
the number of cases to be tried at the last set of trials held on Manus Island, Commonwealth Parliamentary Debates 
(CPD), 24 February 1950, vol. 206, pp. 99–102. For the debate on the statement, see CPD, 16 March 1950, vol. 206, 
pp. 881–990; in particular, see the criticisms voiced by Mr E Ward, Labor Member for Sydney, pp. 881–83.
21  CPD, 16 March 1950, vol. 206, p. 892. For Burke’s complete speech, see pp. 891–93.
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the first in Australia to argue publicly that war crimes were committed by the Allies 
as well as by the Japanese. He recalled how in 1943 Australian parents had not been 
ashamed to take their children to see newsreel films of RAAF and USAF planes 
repeatedly strafing unfortunate ‘sub-human Japanese wretches’ as they climbed onto 
life rafts, in the Battle of the Bismarck Sea.22

Forty years later one is certainly appalled at the double standards of the Allies 
whereby MacArthur in his communique after that engagement could announce 
that ‘barges and rafts still afloat were strafed and sunk’, yet three years later the 
captain of U-852 and three of his subordinates were executed for machine-gunning 
the survivors of the Peleus in their life-boats. 

A characteristic of the debate in the Lords was the belief expressed by many members 
(particularly those with service backgrounds like Lord Hankey and Admiral of the 
Fleet, Lord Cook) that young subordinates ordered to commit unlawful acts by 
their commanders were being treated more harshly by the courts than they deserved. 
Although there was no similar voice in the Australian parliament, there were people 
of similar views within the Australian system who tried to do what they could for 
these unfortunate young men.

As early as November 1945, Brigadier WAB Steele, the Commander of the 
Australian force that reoccupied Ambon, urged that unless the officers who had 
ordered executions were tried, their subordinates who struck the actual blow should 
not be tried.23

Obviously, this principle could not be adopted in its entirety or most crimes would 
have gone unpunished. It is unfortunate, however, that the problem underlying this 
suggestion was not given more thought.

A more practical proposal came in June 1946 from Major General BM Morris, 
the Area Commander at Rabaul. He urged that the trials should not be delayed, 
but that confirmation should be deferred until all trials on the one incident were 
completed.24 This proposal was not adopted either. The following are examples of 
the kind of problems that occurred.

On April 16, 1946, an Australian court sentenced to death a Japanese Sergeant, 
a Japanese Private and seven Formosan labourers for shooting 30 sick Chinese 
prisoners-of-war at Rabaul.25 The Confirming Authority on the advice of the JAG 
confirmed the sentences, and the sergeant, the private and two of the Formosans 
were hanged on July 16.26

22  CPD, 16 March 1950, vol. 206, p. 891. For Graham’s complete speech, see pp. 888–91.
23  This source cannot be identified.
24  This source cannot be identified.
25  This is Rabaul (R55), NAA, A471, 80915.
26  The sentence was promulgated to the men on 16 July but the hangings were carried out early on the morning 
of 17 July 1946. See the four warrants of execution that were not cancelled, NAA A471 80915, pp. 45–48.
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The execution of the other five Formosans was deferred so that they could appear 
as prosecution witnesses at the trial of Major General Hirota, who, it was alleged, 
had issued the order to kill the Chinese.27 In April 1947, Hirota was found guilty of 
this and other crimes and sentenced to seven years’ imprisonment. The President of 
the latter court, Major General JS Whitelaw, thereupon wrote to area headquarters 
urging that the five Formosans be reprieved. This was referred to the JAG who, 
while defending the original sentences, urged that such long detention of men 
condemned to death justified commutation. The Confirming Authority accordingly 
mitigated the punishment to life sentences.28 

Another case was even less satisfactory. On February 28, 1946, three naval personnel 
were sentenced to death for the execution of four Australian airmen at Ambon.29 
Sub Lieutenant Katayama had been in charge of the execution and had himself 
beheaded one of the airmen. Sub Lieutenant Takahashi had beheaded, another. 
Warrant Officer Uemura had merely been in charge of the escort and burial party.

The JAG advised that the findings and sentences against Takahashi and Uemura 
should not be confirmed since Takahashi could not be expected to know that the 
order for the execution was illegal and Uemura’s mere presence did not amount 
to participation in the crime. As regards Katayama, he advised that the fact that 
he was ordered to carry out the execution by a senior officer should be considered 
in mitigation.30

Despite this advice the Confirming Authority confirmed both findings and sentence 
for all three. In the case of Takahashi and Uemura, this seems a clear breach of 
Australian Military Regulation 575 (10) which required all members of the military 
forces to follow the rulings of the JAG on questions of law. Uemura was executed 
on March 3, 1946. The executions of Takahashi and Katayama were deferred so that 
they could appear as prosecution witnesses at the subsequent trials of their superior 
officers.31 In his report32 to the Head of the War Crimes Section on the latter trials 

27  This trial (R172) was one of the ‘command responsibility’ trials held in 1947. See NAA A471 81653 PARTS 
A–D.
28  In R55 the death sentences of five of seven Formosan guards found guilty with two Japanese non-commissioned 
officers (NCOs) of shooting 30 sick Chinese prisoners of war at Rabaul were delayed. While the other four were 
hanged on 17 July 1946, the five were kept alive to give evidence in the ‘command responsibility’ trial of Major 
General Hirota (R172) held in March and April 1947. Although the JAG, WB Simpson, on reviewing the original 
case of R55 did not agree that their sentences should be quashed, he did agree that making them wait for their 
executions for so many months justified commuting their death sentences to life sentences.
29  This was M43. See NAA A471 80918.
30  J Bowie Wilson to Directorate of Prisoners of War & Internees (DPW&I), AMF minute paper: ‘Trial of 
Japanese war criminals’, 15 March 1946, NAA A471 80918, p. 5.
31  For example, they appeared as witnesses at the trial of Naval Captain Kawasaki (R184), 30 June – 4 July 1947. 
For the trial transcript, see NAA A471 81067.
32  Maj. HF Dick to DPW&I, AMF minute paper: ‘Sub Lt Katayama Hideo and Sub Lt Takahashi Toyoji’, 
1 October 1947, NAA MP742/1 336/1/1737. The existence of the report to the DPW&I was cited by Lt Col JT 
Brock, the Reviewing Officer, in his report on R184, dated 14 July 1947. See NAA A471 81067, p. 22.
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(which ended on July 4, 1947), a Legal Officer33 at Army headquarters advanced 
three grounds on which Takahashi and Katayama’s cases should be reconsidered: 
one, the reasons already given in the JAG’s original advice; two, their 19 months 
in the condemned cells; three, the need for some ‘uniform standard of punishment 
according to the degree of guilt’. He noted that sentences passed in early 1946 were 
severe by 1947 standards — recently a naval captain had received only 20 years for 
ordering the deaths of all prisoners at Aitape.34 

Despite the JAG’s recent advice in the Formosans’ case, the matter was not referred 
to him. Takahashi and Katayama were shot at Rabaul on October 23, 1947.

The inscription on the monument at Mt Sangane speaks of arbitrary justice. In the 
light of these examples I cannot deny an arbitrary element. But that the trials were 
nothing more than vengeance, I do contest.

Throughout the British Commonwealth it is unusual for a court martial to state 
its reasons when passing sentence. At the first of the Morotai trials, the President, 
Colonel JL McKinlay (a citizen soldier who in the First World War had served in the 
ranks and won the Military Medal), felt it appropriate to depart from this tradition. 
When passing sentence, he said: ‘We are not taking our vengeance, but protecting 
society from the ravages of cruelty and imposing a sentence to act as a deterrent to 
others who, in the years to come, may be like-minded.’35

He spoke sincerely. I trust that the labours of men like McKinlay, Sinclair and 
Whitelaw were not in vain and that the Second World War trials will be the subject 
of careful study not only at our own service academies but also, if this is possible 
after My Lai, by those in Asia.

*D.C.S. SISSONS, who as a young soldier attended some of the war crimes trials at Morotai, 
is now a specialist in international relations at The Australian National University.

33  This is Major Herbert Dick with whom Sissons had a long correspondence about Katayama. See, for example, 
NLA, Papers of DCS Sissons, Box 22: Ambon: Major Dick.
34  This refers to the trial of Naval Capt. Noto Kiyohisa who, with CPO Watanabe Teruo, was accused of ordering 
the executions of one Australian and two Indonesian prisoners of war. Noto got 20 years and Watanabe seven years. 
For the transcript for R183 (9–10 July 1947), see NAA A471 81210.
35  The first trial at Morotai was M9 which began on 29 November 1945. For the President’s statement, see the 
trial transcript, NAA A471 80718 p. 71.
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SOME OBSERVATIONS ON 
AUSTRALIAN WAR CRIMES 

TRIALS INVOLVING CANNIBALISM/
MUTILATION OF THE DEAD

DCS Sissons

A Military Court convened under the Australian War Crimes Act 1945 sat at Wewak 
on 30 November and 1 December 1945 to try Lt Tazaki on the following charges:

First Charge
Mutilation of the dead in that he at Soarin No. 1 on or about 19 July 1945 
mutilated the dead body of Q148482 Pte John Kraut an Australian soldier.

Second Charge
Cannibalism in that he at Soarin No. 1 on or about 20 July 1945 ate portion 
of the dead body of Q148482 Pte John Kraut an Australian soldier.

The court consisted of four officers. Their last postings before the cessation 
of hostilities had been, respectively, Commanding Officer 2/2, 2/3 and 4 battalions 
and Staff Learner (Major) HQ 6 Division.

The accused pleaded not guilty but was found guilty on each charge. There was 
evidence (including the accused’s own confession) to support the finding.

The court by a majority of 3:1 sentenced the accused to death by hanging. This was 
a valid sentence under Section 11 of the Act which gave statutory embodiment to 
the widely accepted view that in international law ‘all war crimes may be punished 
with death or with any more lenient penalty’ (History of the United Nations War 
Crimes Commission, p. 31).
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Even in the atmosphere of December 1945 there were those who regarded the 
sentence as unduly severe. For example, the officer administering command 
of 6  Division, in forwarding the proceedings to the Confirming Authority, 
recommended commutation of the sentence to imprisonment, giving the following 
as his reasons: 

1. the act was an isolated one so far as the accused was concerned and there is no 
suggestion of a system or practice on his part;

2. the offence of cannibalism, though disgusting and degrading, is not a crime 
under English criminal law, and does not represent a violation of any specific 
prohibition in any international convention, save to the extent that it constitutes 
maltreatment of the body of a dead enemy;

3. the conditions under which the accused was living afford some sort of palliation 
of his crime.

Another example was Noel Ottaway, the Sydney Sun’s war correspondent covering 
the trial. He wrote privately to his news editor urging him to take up with the 
federal government the ‘impossible severity’ of the sentence. The Sun immediately 
passed on his letter to External Affairs who contacted the Deputy Adjutant-General 
by telephone on December 17th. The memorandum from the Director of Legal 
Services (the direct subordinate of the Deputy Adjutant-General) conveying to 
the Confirming Authority 6 Division’s recommendation of commutation was 
signed on December 18th (although it may have been drafted at an earlier date). 
On  December  19th the Confirming Authority (Lt Gen. Sir Vernon Sturdee) 
commuted the sentence to five years imprisonment.

It is sometime since I last read the Tazaki transcript (National Archives of Australia 
(NAA) A471 80713). My recollection is that the Defending Officer (an Australian 
Army Legal Corps captain) put all his energy into a defence of insanity and did 
not raise the question whether cannibalism is a war crime. At first sight this would 
not appear to be capable of denial. Section 3 of the War Crimes Act defines ‘war 
crime’ as: (a) a violation of the laws and usages of war; (b) any war crime within the 
meaning of the instrument of appointment of the Board of Inquiry appointed on 
3 September 1945 (i.e. the third Webb Inquiry). That instrument lists 35 crimes 
or groups of crimes including: (xxxiv) cannibalism, (xxxv) mutilation of the dead.

The source of an Australian military court’s authority to try a Japanese war criminal 
is, however, international and not municipal law and is limited to the trial of 
breaches of international law. An Australian statute cannot create an offence in 
international law: whether or not cannibalism is a crime in international law cannot 
be determined merely by the ipse dixit of the Australian legislature. This was an 
argument raised by the Japanese counsel for the defence in the trial of Lt Gen. 
Adachi (General  Officer Commanding (GOC) XVIII Army) at Rabaul in 1947 
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(transcript NAA A471 81652).1 This is good law and much easier for Australian 
judges, trained in a federal system, to accept than for their UK brethren weighed 
down by the shibboleth of the omnipotence of parliament. At the International 
Military Tribunal for the Far East in Tokyo it took its Australian president, 
Sir William Webb, three years to extract from his colleagues the reluctant admission 
that, if their charter — the product of MacArthur’s HQ — sought to create ex post 
facto crimes, then they must disregard it and not be parties to judicial murder.

Adachi’s counsel pointed out that the list of 35 crimes in the instrument of 
3  September 1939 was the list of 32 crimes produced by the Commission on 
Responsibilities at the Paris Peace Conference in 1919 to which three additional 
crimes had been superimposed: (i) planning or waging a war of aggression, 
(xxxiv) cannibalism, (xxxv) mutilation of the dead. He noted that the instruments 
appointing Webb’s two earlier inquiries (issued on 23 June 1943 and 8 June 1944 
respectively) contained the original list of 32 items without these additions. Hence, 
he argued, the addition had no authority in international law. 

At the Adachi trial the Judge Advocate (Lt Col JT Brock) in his summing-up before 
the court retired to consider its verdict, accepted the argument that the Australian 
parliament cannot create an offence in international law. He did not, however, 
accept the proposition that cannibalism was not an offence in international law. 
There were no grounds for regarding the list drawn up by the 1919 Commission on 
Responsibility as exhaustive or immutable: Article 3 of the Red Cross Convention 
of 1929 recognised the duty of belligerents to protect the corpses of enemy dead 
against pillage and maltreatment.

Brock’s argument that maltreatment of the dead is a crime in international law is 
convincing. It does not, however, convince me that cannibalism was a crime in 
international law other than as a manifestation of maltreatment. Nor does Webb 
seem to have regarded it as an independent crime. For at p. 89 of his second 
report (dated 31 October 1944) he concludes the section on cannibalism with the 
following sentence:

These further cases of cannibalism will, with your approval, be placed, with 
other cases dealt with in the Japanese Atrocities Report, before the United 
Nations Commission in the form desired, as a breach of the Red Cross 
Convention against mutilation of the dead (DCSS emphasis).

Where the prosecution charged a Japanese with cannibalism as well as with 
maltreatment, I feel the onus was on it to establish the cannibalism itself was 
regarded as a crime in international law. With some research from the Attorney 

1  The issue of cannibalism arose indirectly in the Adachi trial, as he was charged with ‘unlawfully disregard[ing] 
and fail[ing] to discharge his duty as commander to control the operations of the members of his command, 
permitting them to commit brutal atrocities …’.
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General’s Department in Canberra and from legal historians at the universities they 
might well have been able to do so. They might have unearthed say a couple of 
medieval cases where, at the end of a long and terrible siege in which the besieged 
had eaten the occasional member of the attacking force whose corpse they had 
managed to capture, and the victor lord had executed the lord of the castle for 
this crime. With one or two cases like this behind them, the prosecution could 
have argued (and I should have found it convincing) that the only reason why the 
prolific 19th and early 20th century writers on international law (including the 
1919 Commission) failed to include the crime of cannibalism in their catalogues 
was, not that they did not regard it as a crime, but that for a couple of centuries 
conditions had been such that in the wars between civilised powers its occurrence 
was very rare.

The privations suffered by XVIII Army were conducive to cannibalism. Of its 
120,000 members only 20,000 were alive at the war’s end. Almost all of these had 
travelled the entire 2,000 kilometres from Buna to Aitape on foot. Of these 20,000 
survivors 70 per cent were hospitalised on their repatriation to Japan. The American 
landings at Aitape and Hollandia in April 1944 had cut off all supply from the rear 
and at that time stocks were sufficient only for four months at one-third rations. No 
regular rations were available after September 1944.2 Cannibalism was sufficiently 
widespread to cause considerable demoralisation. Consequently it was one of the 
offences for which, in an Emergency Punishment Order issued in October of 
that year, Adachi prescribed capital punishment.3 In the following five months 70 
Japanese were executed after summary investigations by their formation commanders 
pursuant to this order. In 40 of these cases the charge was desertion or refusal to 
carry out orders; in the remaining 30 the charge was cannibalism.4 But although the 
prosecution at Adachi’s trial did not raise this point, there are grounds for believing 
that these summary trials for cannibalism were confined to cases where the victim 
was a fellow Japanese. On 31 December 1944 Australian troops in an engagement 
on the Danmap River (near Aitape) captured a directive on discipline issued by the 
GOC of the infantry component of 41 Division (one of the formations comprising 
Adachi’s command). This contained the following clause:

Notwithstanding that there is no provision in the criminal law to this effect, 
the death penalty shall apply to any person who knowingly eats human flesh 
(other than that of the enemy) — a most serious crime against humanity.5

2  Australian War Crimes Trial (AWCT) R173, Lt Gen. H Adachi, transcript (NAA A471 81652), exhibit 5: 
‘Lt Gen Adachi’s statement (no. 5)’.
3  (AWCT) R173, exhibit 3: ‘Lt Gen Adachi’s statement (no. 3)’.
4  (AWCT) R173, sheet 105, Lt Col K Tanaka (defence witness).
5  GHQ, SWPA, Allied Translator and Interpreter Section, Research Reports, no. 72, supplement no. 2 (23 January 
1945), pp. 4, 5, 75. The International Military Tribunal for the Far East also refers to this document on p. 1067 of its 
judgment.
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It is reasonable to suppose that in this directive the subordinate Commander was 
reproducing either the text or the intent of the Emergency Punishment Order. If so, 
this would explain why, in his trial, Adachi’s counsel never tendered the actual text 
of the latter.

Other Australian trials involving cannibalism or mutilation of the dead are listed 
in Table 5.1.

Besides Australian cases, the only trial mentioned in the United Nations War 
Crimes Commission’s Law Reports of Trials of War Criminals involving cannibalism 
was that of Lt Gen. Y Tachibana and others by an American Military Commission 
in the Marianas in August 1946 (vol. 13, p. 154). In this trial, 14 of the accused 
were convicted of murdering eight prisoners of war. Some of these accused were 
also charged with ‘preventing an honourable burial due to the consumption of 
parts of the bodies of the prisoners-of-war by the accused during a special meal in 
the officers’ mess’. They were found guilty of these charges and received sentences 
ranging from death to five years. To me the avoidance of the word, ‘cannibalism’, 
in framing the charges is significant.

18 October 1984
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THE FATE OF THE JAPANESE 
GARRISONS AT NAURU AND 

OCEAN ISLAND
DCS Sissons1

The Japanese Navy occupied the small phosphate islands, Nauru (0o32’S, 166o55’E) 
and Ocean Island (0o52’S, 169o55’E) in 1942 and held them throughout the war 
with garrisons numbering about 4,000 and 500 respectively. From early 1944 they 
were effectively blockaded and deaths from malnutrition were occurring daily. 
By the beginning of 1945, however, the troops were managing to survive — on 
pumpkins they grew and toddy made from the sap of coconut palms. Deaths from 
dysentery, however, continued.

On Japan’s surrender in September 1945, the task of reoccupying these islands and 
removing the Japanese to concentration areas to await repatriation devolved upon 
the First Australian Army. Along with the Japanese Army units in Bougainville these 
troops were moved to a staging camp at Torokina (6o14’S, 155o03’E) while the 
permanent concentration area in the Fauro group of islands (6o55’S, 156o05’E) was 
being prepared.

On September 20th about 2,000 of the troops from Nauru were disembarked at 
Torokina and were marched the 10 miles to the staging camp. They were followed 
by another 1,250 the next day. These were base troops unaccustomed to marching 
and debilitated by malnutrition and disease. The temperature was 95o–100oF. They 
were pressed to maintain marching speed by Australian guards at the rear of each 
squad. A number succumbed to heat stroke. Exactly how many dead is not known; 
but survivors estimated the number as ‘about 50’ or ‘a few dozen’.

1  This essay is the original English text for ‘Nauru shubihei no “shi no kōshin”’ [The ‘Death March’ of Japanese 
soldiers on Nauru and Ocean Island] in I. Hata et al. (eds), Sekai sensō hanzai jiten [Encyclopedia of war crimes in 
modern history] (Tokyo: Bungei Shunjū, 2002).
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The remaining 700 from Nauru and the 513 from Ocean Island were disembarked 
and marched to the staging camp on October 8th. The war diary of the Australian 
guard unit (9 Battalion) records that this time 12 died on the march.

The misfortunes of the Nauru and Ocean Island garrisons did not end at Torokina. 
As was well known to the Australian Army, both islands are malaria free. Accordingly 
these troops had no immunity to the disease and carried with them no suppressive 
atebrin or quinine. At the end of October they were moved to the concentration area 
in the Fauro group, a highly malarial region, and were located there alongside the 
Japanese troops from Bougainville, many of whom were infected. The Australians 
did not provide them with any suppressive drugs. The inevitable outcome is related 
by the Director of Medicine at Australian Army Headquarters, Brig. N Hamilton 
Fairley, in an article in the Medical Journal of Australia:

799 Japanese prisoners-of-war from Nauru, a non-malarious island, with 
their own medical service, were sent to Fauro on 30 and 31 October 1945, 
after a brief period of staging at Torokina. The first case of malaria occurred 
on November 8, and was followed by an epidemic involving almost every 
man. On November 26, four weeks after entering the malarious area, 530 
patients were in hospital undergoing anti-malarial treatment. By December 5, 
thirty-five days after movement to Fauro, 212 deaths [26.5%] had occurred 
… . Their enormous death rate again indicated the terrible fate awaiting 
any group of non-immunes not protected by atebrin or other effective anti-
malaria suppressant.

Fairley’s figures, however are incomplete; for they deal with only one group 
numbering 799 of the approximately 4,400 Japanese troops from Nauru and Ocean 
Island moved to the Fauro area. These 4,400 were distributed among areas 10, 11, 
12 and 14. His figures probably refer to Area 11. Furthermore the deaths continued 
after December 5. The war diary of the Australian guard unit (7  Battalion) 
records the total deaths each week among all Japanese naval personnel in the 
Fauro concentration areas. It shows that these peaked at 164 in the week ending 
December 9 but were still as high as 46 in the last week of that month. According 
to the Commander of the Ocean Island garrison, during the period of two months 
from November 20 the deaths among his troops numbered 78 and those among the 
Nauru garrison exceeded 600.
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SISSONS’ CORRESPONDENCE

Editors’ note
We include two sets of correspondence in this chapter to show how Sissons approached 
research topics and prospective informants. The first set is between Sissons and Major 
Herbert F Dick, whose interesting personal and career backgrounds are described 
in a short biography, compiled by Georgina Fitzpatrick. In his letter to Dick as 
a prospective informant, Sissons outlines the details of what he knew and what he 
wanted to find out. Reading Sissons’ comprehensive descriptions triggered Dick’s 
memory and the outcome is his ‘random recollections’. Some of Dick’s terminology 
is offensive by contemporary standards, however, we chose to include Dick’s response 
in its entirety in order to elucidate various issues of the postwar period.

The second set of correspondence is between Sissons and his brother, Hubert, 
a  distinguished medical practitioner working in New York. It gives a graphic 
illustration of Sissons’ extraordinary ability to conduct research in areas far removed 
from his own expertise. In this case, he was concerned to establish the causes of 
a high death rate among a group of Japanese prisoners, which is described in Section 
5.4 ‘The fate of the Japanese garrisons at Nauru and Ocean Island’. The group was 
forcibly marched considerable distances in a debilitated state in conditions of extreme 
heat, and Hubert concluded that David’s research gave him a superior knowledge of 
the effects of extreme heat on the human body than he had himself. 

The other aspect of Sissons’ correspondence that is worth noting is his deep concern 
to consider evidence that not only the Japanese, but also the Australian side in the 
conflict, were capable of gross mistreatment of prisoners, thus putting himself at 
odds with the overwhelming majority of Australian opinion in the aftermath of the 
war that saw Japanese behaviour as uniquely reprehensible under international and 
military laws.
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MAJOR HERBERT FRANCIS DICK
Georgina Fitzpatrick

David Sissons began looking for the former Major in the early 1970s as part of his 
hunt for anyone who had anything to do with the Katayama case.1 Dick signed 
a minute paper in November 1946, when working at Victoria Barracks Melbourne, 
concurring with the view of Judge-Advocate General William Ballantyne Simpson 
that Katayama’s death sentence should be reviewed, stating: ‘I am of opinion that there 
has been a miscarriage of justice in this case.’2 Perhaps it was this intervention that 
endeared Dick to Sissons. 

It turned out that Dick’s experience in relation to war crimes was both as a victim 
and as a Legal Officer in the Australian war crimes trials apparatus after his recovery 
from prisoner-of-war camp. It is therefore not surprising that, once Sissons had 
located his whereabouts in the 1970s,3 he wanted to pick Dick’s brains, not just for 
the Katayama case but also for a wide range of his research interests. 

Dick, who was born on 2 March 1908 in Melbourne, was already an established 
lawyer when he enlisted in May 1940.4 He went as an officer to Malaya at the end 
of July 1941, four months before the Japanese attack on Pearl Harbor. Wounded 
in action on 12 February 1942 as the Japanese forces moved down the Malayan 
peninsula towards Singapore, he spent the rest of the war as a prisoner. He was 
‘recovered’ from Changi on 5 September 1945 and repatriated from Singapore. 
He had recovered sufficiently by 9 January 1946 to be ‘allotted for duty with HQ 

1  Sub Lt Katayama Hideo was tried, found guilty and sentenced to death by firing squad for his part in the 
execution of captured Allied airmen. For the trial transcript of M43, see NAA A471 80918. See Chapter 1 in this 
volume for my discussion of Sissons’ obsession with this particular case.
2  Report on submission, 20 November 1946, NAA MP742/1 336/1/1737. So significant was this that Sissons 
listed it as a point to be made in his 1978 Duntroon lecture, Papers of David Sissons, NLA MS 3092, Box 32: 
Morotai: Duntroon lecture.
3  There is a telegram, dated 20 September 1973, from Bronwen Sissons to her husband (he might have been 
on a research trip away from Canberra) letting him know that Dick was a solicitor in Rochester, in rural Victoria, 
Papers of David Sissons, NLA MS 3092, Box 22: Ambon.
4  See his Attestation form, NAA B883 VX16481.
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Vic L of C as [a] Legal Officer’ with the rank of Captain.5 He was sent to Singapore 
in May 1946 to work on war crime trial files and, in August 1946, he was appointed 
Staff Captain in the Directorate of Prisoners of War and Internees in Melbourne. 
Until the end of 1949, he worked in Rabaul, Tokyo and Hong Kong as a Legal 
Officer on war crimes trials.

5  See his Officer’s Record of Service, NAA B883 VX16481.
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DCS Sissons: Letter to Herbert F Dick, 
5 August 1976















173

5 . OBSerVATION AND COrreSPONDeNCe

Herbert F Dick: Letter to DCS Sissons, 
26 August 1976
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Herbert F Dick: Letter to DCS Sissons, 
17 September 1976
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DCS Sissons: Letter to Hubert A Sissons, 
25 June 1979
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Hubert A Sissons: Letter to DCS Sissons6

New York,
August 23rd 1979

Dear David,

A belated reply to your letter of 25th June about your further enquiries with regard 
to the Japanese deaths following troop movements from Bougainville.

I have been through your letter several times and find the questions hard to answer 
with any certainty: your reading has made you much more familiar with information 
on ‘heat effects’ than I am [editors’ emphasis].

My finding is that Katsuki is probably correct in ascribing the deaths simply to 
exhaustion and heat. In a debilitated group of people under the conditions 
prevailing, it would, I think, be difficult to distinguish between heat stroke and 
other heat effects; from what you write, one doubts whether a great deal of effort 
would have been put into either the prevention of the problems (water, etc.), or 
to a check of what actually went wrong. I expect that all the factors you mention 
— accommodation, ventilation, supplies of food and water, previous nutritional 
conditions — all played a part. I really doubt whether, in the end, you will be able 
to say more than that. But it all makes interesting and absorbing reading. 

Love to all,
Hubert

6  Arthur Stockwin transcribed Hubert Sissons’ handwritten reply.
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