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This collection examines how criminal justice systems deal with and respond 
to uncertainty in the investigation of serious crime. It draws from a range of 
disciplines both within and outside policing studies. It traverses public and 
private sectors, academic and practitioner communities, applied and theoretical 
perspectives. The editor, Professor Gabriele Bammer, and authors must be 
commended for bringing a cohesive, integrated and scholarly focus to a topic 
which has long been a concern for the criminal justice system. 

Over centuries the legal system has developed a number of tools for negotiating 
uncertainties surrounding the guilt of an accused. In the modern trial, courts 
will assist juries manage evidential uncertainty through judicial instructions 
and warnings. Most paradigmatically, fact finders are schooled in managing 
uncertainty through the standard jury directions relating to the presumption 
of innocence and standard of proof. Juries are told that ‘absolute’ certainty is 
impossible, and the ‘Golden Thread’ running through the web of the criminal law 
is that the prosecution ordinarily bears the burden of proving its case against the 
accused beyond reasonable doubt (Woolmington v DPP [1935] AC 462). While this 
direction may encourage a feeling of reassurance for participants in the process 
(jurors having heard this formula repeated endlessly in courtroom dramas), the 
notion of what constitutes satisfaction beyond ‘reasonable doubt’ warranting 
conviction notoriously lacks precision. Indeed, judges often simply revert to 
distinguishing the criminal standard of proof from the lower civil standard 
of balance of probabilities, rejecting the use of percentages or other scientific 
formulae to direct jurors. The presumption of innocence is best understood, 
juries are told, as a matter of ‘common-sense’—a timely judicial reminder that 
trials place a person’s liberty in jeopardy and that utmost prudence is required 
before returning a guilty verdict! The lesson to be drawn from these examples 
is that there are few certainties in the imperfect world of our criminal justice 
system, and that ultimately our legal system has to operate with one eye on the 
‘best available’ evidence, and the other eye on the broader concerns related to 
fairness and legitimacy. 

Policing, like the courts, confronts similar challenges in the face of uncertainty. 
Intelligence obtained by police or informers may be partial and unreliable. 
Statements of witnesses may be contradictory or incoherent. Police investigators 
do not necessarily know a priori whether a ‘person of interest’ is the suspect, 



Dealing.with.Uncertainties.in.Policing.Serious.Crime

x

witness or indeed victim. Forensic evidence may be open to a variety of (more 
or less expert) interpretations. Faced by uncertainty at every turn, the role of 
the professional investigator is to sift through this informational minefield to 
gather credible material for inclusion in the brief of evidence, which is then 
placed before the prosecutor for consideration. It is well-known that the ‘facts’ 
constituting this police brief come into existence through a complex interaction 
between the various institutions of the criminal justice system, the relevant 
procedural and substantive laws, as well as the particular ‘theories’ about the 
case held by the police or prosecutors (McConville et al. 1991). This framing 
of the prosecution case is further overlaid by the wide scope of discretion 
conferred on both police constable and prosecutor in the way they conduct 
their investigation and conduct the prosecution. 

Due to its adversarial nature, our system of justice will not always generate a 
comprehensive account of the ‘facts’ of a case. Leads favourable to the defence 
may be overlooked or ineptly investigated, with the result that potentially 
exculpatory material may not be disclosed to the defence at trial, or even 
suppressed in the public interest for operational reasons. The adoption of 
prosecution disclosure guidelines by Directors of Public Prosecution in Australia 
since the 1980s have certainly mitigated some of the dangers outlined above 
that have historically contributed to miscarriages of justice. However, it would 
be naïve to think that these risks have been completely removed by simply 
promulgating guidelines for investigators and prosecutors. 

The legal system responds to uncertainty in other ways. Powers relating to 
arrest, search and seizure of evidence under the common law were initially 
confined to accused ‘caught in the act’ of committing an offence. With time, 
and the emergence of a professional police force in the 19th century, legislatures 
subsequently recognised that police constables were empowered to arrest, 
search and seize evidence in cases where the person was merely suspected of 
having engaged in an offence. The concept of reasonable suspicion or belief is 
a forensic tool for navigating uncertainty—in this context, this relates to the 
absence of actual knowledge that the person targeted in fact committed the 
offence. In this way, the concept of ‘reasonable belief or suspicion’ became a 
crucial mediating concept for the exercise of investigative powers, and police 
powers more generally, recognising that absolute certainty would be impractical. 
The emergence of the reasonable suspicion or belief threshold purports to play 
a significant role in limiting police powers, applying across a wide range of 
policing domains from ‘move-on’ powers in the public order field, through to 
the deployment of surveillance devices. 

The trend during the late 20th century and early 21st century has been towards 
authorising a wider range of preventive action especially in the counter 
terrorism field. To demand from law enforcement officials the customary level 
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of satisfaction based on ‘belief or suspicion’ before exercising powers of search, 
seizure or arrest might risk a catastrophic attack and mass casualties. As a result, 
many jurisdictions have opted for pre-emptive or precautionary measures, 
such as preventive detention or control orders, that can be administratively 
deployed on a lower civil standard of ‘balance of probabilities’. However, 
responding to uncertainty by the adoption of pre-emptive or precautionary 
measures is controversial—widening police powers may be ineffective or, 
worse still, counterproductive by eroding civil liberties that underpin the 
legitimacy of both policing and liberal democracy. Research in the UK suggests 
that resentment over broadened police powers among certain communities can 
lead to the deterioration in police–community relations, adversely impacting 
on the public’s willingness to cooperate with policing and security agencies 
(Pickering et al. 2008). A recent example of the adoption of precautionary police 
powers are the UK laws authorising police to stop and search a pedestrian or 
vehicle in any designated areas on the basis that it was considered ‘expedient 
for the prevention of acts of terrorism’—see s 44 Terrorism Act 2000 (UK). The 
European Court of Human Rights recently held that the absence of adequate 
safeguards against the misuse of these powers (requiring that the police believe 
or suspect, on reasonable grounds, these actions are necessary and proportionate) 
meant that the exercise of these powers constituted an unjustifiable violation 
of the right to privacy protected under Article 8 of the European Convention 
on Human Rights (Gillan and Quinton v. the United Kingdom (12 January 2010, 
unreported) Application no. 4158/05). These powers in the UK were strongly 
identified with ‘racial profiling’ by police since data suggested that Blacks and 
Asians were four times more likely to be stopped and searched without cause 
than Whites (Pickering et al. 2008). It is vital that pre-emptive measures to 
combat uncertainty do not come at too high a price, a point underscored by 
Tim Carmody in his contribution to this book.

This edited collection itself represents an important advance in our thinking 
about uncertainty and its impact on the policing of serious crime. The project 
recognises, as does the ARC Centre of Excellence in Policing and Security, 
the important role that the law enforcement agencies themselves play in 
promoting a more nuanced and sophisticated understanding of the policies 
and responses that counter serious crime. As previously noted in the context 
of counterterrorism policing, this task of preventing crime can be particularly 
challenging in an environment where both security and policing agencies 
‘are unable to map the contours of the threat with any certainty’ (Pickering 
et al. 2008, p. 45). This feature of our policing and political environment 
was explored by the participants at the conference and contributors to this 
collection. In the post 9/11 environment the central concern of preventing crime 
has become ‘normalised’. The innovative methodology deployed producing this 
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book is a step in promoting a more meaningful dialogue between scholarly and 
practitioner communities, laying the foundation for new insights, policies and 
practices for combating serious crime. 

References
McConville, M, Saunders, A & Leng, R 1991, The case for the prosecution, 

Routledge, London. 

Pickering, S, McCulloch, J & Wright-Neville, D 2008, Counter-terrorism policing, 
Springer, New York.


