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3. The Independence of Australian 
Electoral Commissions

In the literature on electoral system management it is widely accepted that, to 
ensure free and fair elections, electoral management bodies should be independent 
both of the government of the day and of any political partisan connections.1  
The International Institute for Democracy and Electoral Assistance (International 
IDEA) argues that legitimacy is enhanced if electoral authorities are perceived 
to be impartial and not subject to political interference or control, the argument 
being that election results are more likely to be accepted by the electorate if 
there is a strong perception of independence, irrespective of any basic measures 
of independence.2 Orr et al. identify electoral authority independence as being 
the single most important factor in ensuring free elections.3 

Models of independence

The Administration and Cost of Elections (ACE) Electoral Knowledge Network 
distinguishes two different dimensions of independence. First, ACE identifies 
‘structural’ independence, in which the electoral management body is formally 
separated from the executive branch of government through constitutional or 
legislative mechanisms. Second, there is ‘fearless’ or ‘behavioural’ independence, 
which is a ‘normative independence of decision and action’ that does not allow 
government, political or partisan influences to alter behaviour or actions.4 ACE 
goes on to point out that while the two concepts of independence are linked, 
structural independence does not provide any assurance that an electoral 
management body will act as a fearlessly independent organisation. 

Different strategies can achieve such independence. In some countries, partisan 
balance is sought by allowing various parties to make appointments to electoral 
bodies. In other countries responsibility for electoral management is delegated 

1 Paul Dacey. 2005. ‘What Do “Impartiality”, “Independence” and “Transparency” Mean?—Some 
Thoughts from Australia.’ Paper delivered at the Improving the Quality of Election Management Conference 
of Commonwealth Chief Election Officers, New Delhi, India, p. 1.
2 Alan Wall et al. 2006. Electoral Management Design: The International IDEA Handbook, p. 71. 
3 Graeme Orr, Bryan Mercurio and George Williams. 2003. ‘Australian Electoral Law: A Stocktake.’ Election 
Law Journal 2(3): 399.
4 ACE [Administration and Cost of Elections] Electoral Knowledge Network. 2007. EMB Independence and 
the Origin of Independent Election Administrations. URL: <http://aceproject.org/electoral-advice/archive/
questions/replies/156664001>
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to a non-partisan body. Both of these strategies are used by governing and 
opposition parties as ‘structures of mutual constraint’ to achieve a neutral 
bureaucracy.5 

In Australia, delegation to a non-partisan body has been the typical method. The 
level of bipartisanship achieved in delegating control to a non-partisan public 
service bureaucracy has, however, been influenced by the degree of control the 
ruling party wishes to maintain over the electoral legislation, especially when 
the government has a parliamentary majority. One example of the control that 
governing parties can exert over electoral management is contained in Section 
90B of the Commonwealth Electoral Act 1918. This section, which runs for 10 
pages, provides parliamentarians and registered political parties with privileged 
access to rolls and voting information, including identifying the polling booth 
where individual voters lodge their vote.

Rafael López-Pintor draws on the work of Garber6 and Harris7 to describe four 
approaches to organising electoral management bodies: a governmental approach, 
with elections conducted by civil (public) servants; a judicial approach, in 
which judges are appointed to administer the election; a multi-party approach, 
where the electoral body is composed of party representatives; and an expert 
approach, in which political parties, by consensus, delegate responsibility to a 
group of experienced individuals with a reputation for independence.8 

In another typology, Massicotte et al. identify three approaches to establishing 
electoral authorities. Their analysis focuses on who is appointed as the person 
responsible for making decisions about election administration.9 In their 
model, they differentiate between: the appointment of multiple commissioners 
to represent a diversity of (usually political) views; the practice of allowing a 
government minister to be in charge of the electoral process; and the appointment 
of a single commissioner. It is the last of these that is favoured in Australia.

As previously mentioned, Australia has a long history of professional electoral 
management bodies that administer elections in a relatively fair and non-
partisan manner. While each electoral commission is a statutory body under 

5 Shaheen Mozaffar and Andreas Schedler. 2002. ‘The Comparative Study of Electoral Governance—An 
Introduction.’ International Political Science Review 23(1): 16.
6 Larry Garber. 1994. ‘Election Commissions: Responsibilities and Composition.’ Paper presented at the 
NDI-sponsored African Election Colloquium, Victoria Falls, Zimbabwe.
7 Paul Harris. 1997. ‘An Electoral Administration: Who, What and Where.’ Paper prepared at IDEA for the 
South Pacific Electoral Administrators’ Conference, Fiji, October.
8 Rafael López-Pintor. 2000. Electoral Management Bodies as Institutions of Governance. New York: Bureau 
for Development Policy, United Nations Development Programme, p. 20.
9 Louis Massicotte, André Blais and Antoine Yoshinaka. 2004. Establishing the Rules of the Game: Election 
Laws in Democracies. Toronto: University of Toronto Press, p. 83.
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the relevant legislation in its jurisdiction, the same legislation can also limit its 
ability to act independently and its capacity to provide a level playing field for 
participants in elections. 

Table 3.1 IDEA’s Model of Independent Electoral Management Bodies 

Aspect Independent electoral management body

Institutional arrangement Is institutionally independent of the executive branch of 
government

Implementation Exercises full responsibility for implementation

Formal accountability Does not report to executive branch of government but with 
very few exceptions is formally accountable to the legislature, 
judiciary or head of state

Powers Has powers to develop the electoral regulatory framework 
independently under the law

Composition Is composed of members who are outside the executive 
branch while in office

Term of office Offers security of tenure, but not necessarily fixed term of 
office

Budget Has and manages its own budget independently of day-to-day 
governmental control

Source: Wall, Alan, Andrew Ellis, Ayman Ayoub, Carl W. Dundas, Joram Rukambe and Sara Staino. 2006. 
Electoral Management Design: The International IDEA Handbook. Stockholm: International IDEA, 9.

In research conducted for IDEA, Wall et al. identify three models of electoral 
authority. These models are sorted according to a range of criteria: institutional 
arrangements; implementation; accountability; powers; composition; security 
of tenure; and budget control (see Table 3.1). Briefly, the three models are: 
independent (being institutionally independent from the executive); government 
(within or under the direction of a minister and department); and mixed (a 
combination of the first two models, with a degree of institutional independence, 
but still within the direction and control of the government of the day). 

While IDEA identifies the Australian system as an example of the independent 
model, there is one important criterion that the AEC and other Australian 
commissions do not meet—namely, having the power to independently develop 
the electoral regulatory framework. In Australia, this power resides with the 
parliament and government of the day and is critical in limiting the commissions’ 
ability to operate independently. In this respect, Australian electoral authorities 
conform more to IDEA’s government or mixed models. As discussed later in 
the chapter, it is also questionable whether Australian commissions meet the 
independence criterion of having the ability to manage their budgets without 
day-to-day government control.
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The term ‘independence’ is often used interchangeably with ‘neutrality’, 
‘non-partisanship’ and ‘impartiality’; however, there are differences between 
the meanings of these terms. An electoral authority may be established as an 
independent body, but exhibit bias through partisan actions. Conversely, an 
authority that is not independent—for example, one that is an office entirely 
within a government department—might operate in a non-partisan and impartial 
manner due to a lack of partisan direction from the responsible minister and the 
neutrality of its public service bureaucracy. Paul Dacey argues that the AEC 
was created with the intention that it would be both independent (that is, not 
influenced by others and thinking for itself) and impartial (without allegiance 
or obligation to any political parties, candidates or other political players).10 
It cannot, however, be argued that the commission functions in a totally non-
partisan manner, as it is constrained by the legislative environment in which it 
is required to operate. 

Furthermore, it is generally agreed that electoral authorities should not only 
be independent and impartial, they should also not allow for any perception 
of dependence or partiality to occur. To this end, IDEA identifies five essential 
criteria for ethical electoral administration: respect for the law; non-partisanship 
and neutrality; transparency; accuracy; and service to voters. Under the ethical 
principle of non-partisanship and neutrality, it is the perception of neutrality 
that is seen as the critical factor in successful elections. IDEA argues that one way 
to maintain neutrality is for electoral administrators to refrain from expressing 
any view that could become a political issue in an election. When the electoral 
system, or a component of it, becomes an election issue, administrators can, 
however, be caught between the two options of remaining silent on a matter, in 
a way that might advantage a particular party or parties, or expressing a view 
that is based on the principle of electoral fairness for voters, but which might go 
against government policy. One commissioner expressed a preference to remain 
silent, as a way of both appeasing the government and not becoming a political 
pawn for the opposition. 

A different view, at least in the context of the Australian Commonwealth 
system, is given by Dacey, who argues that Section 7(1) of the Commonwealth 
Electoral Act 1918 places the commission at the centre of political debates on 
electoral matters. Through this section, the commission is required to promote 
public awareness, provide advice to parliament and conduct and publish 
research. Dacey argues that, to maintain independence, the commission should 
comment from the viewpoint of improving the quality of the electoral process.11 

10 Paul Dacey. 2005. ‘What Do “Impartiality”, “Independence” and “Transparency” Mean?—Some Thoughts 
from Australia’, pp. 2–3.
11 Paul Dacey. 2005. ‘What Do “Impartiality”, “Independence” and “Transparency” Mean?—Some Thoughts 
from Australia’, p. 6.
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Dacey is a long-time senior administrator in the AEC, and his view is from 
the perspective of electoral professionalism, in which best electoral practice is 
seen as taking precedence over any partisan impacts that such practices might 
have. For example, independent commissions may aim to maximise both the 
comprehensiveness and the accuracy of the electoral roll. There could, however, 
be considerable tension between these dual goals. Improving the accuracy of 
the roll might occur at the expense of its comprehensiveness and, importantly, 
this could have partisan impacts whereby some groups of voters, who are more 
inclined to support certain parties, can become disenfranchised. 

In terms of independence, another aspect of electoral administration that 
has been debated in recent years is whether electoral commissions should be 
involved in policing ‘truth in political advertising’ legislation. Currently South 
Australia is the only jurisdiction with such legislation, which requires the 
electoral commissioner to initiate proceedings in cases of false and misleading 
advertising.12 One electoral administrator explained the impact on independence 
this way: 

If the commissioner then takes prosecutorial activity against MPs and 
candidates—does he prosecute if his job comes up in two years’ time, 
and the party has just won government, does he prosecute or not? It’s 
the ‘without fear and favour’ stuff. How can you act without fear and 
favour if you’re worried about your tenure?

An Australian Democrats proposal to replicate this power in the AEC for federal 
elections was opposed by the AEC on the basis that such powers would impact 
on the commission’s independence and ‘reputation for political neutrality’.13 
In its submission to a parliamentary inquiry, the AEC argued that if it had 
responsibility for monitoring advertising it would be accused of partisanship. 
As an alternative, it proposed that an ‘electoral complaints authority’, resourced 
by staff from other agencies including the AEC, be established for election 
campaign periods. In the same inquiry, however, the SA Commissioner stated 
that he ‘welcomed measures that reinforce the probity of the electoral and 
political systems’.14 The reluctance of the AEC to take on this role is a typical 
example of the tension that can exist in electoral administration—in this case, 
between voters being able to make an informed decision based on truthful 
information and having confidence that the election is being conducted by an 
independent and non-partisan authority. 

12 Section 113, Electoral Act 1985 (SA).
13 AEC [Australian Electoral Commission]. 2001. Submission to the Senate Public Finance and Administration 
Inquiry into Bills Concerning Political Honesty and Accountability. Submission no. 14. Canberra: Australian 
Electoral Commission, p. 2.
14 Senate Finance and Public Administration Legislation Committee. 2002. Charter of Political Honesty Bill 
2000. Canberra: Parliament of Australia, pp. 89–90.
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Based on the models of independence described above and an examination 
of legislation, eight factors have been identified as being pertinent to the 
independence of Australian commissions. These are: commissioner experience; 
the size of commissions; appointment processes; political affiliations; length of 
tenure; security of tenure; reporting mechanisms; and budget processes. The 
following sections analyse these factors for their impact on the fairness and 
independence of electoral administration. 

Commissioner experience

Commissioner experience has not typically been included as a factor in models 
of electoral authority independence. It is clear from the Australian experience, 
however, that a group of electoral professionals exists for whom electoral 
administration is a lifetime career. In this environment, working to professional 
standards rather than to political or management direction is an important 
component of a culture of independence. A commissioner’s previous experience 
in electoral administration prior to appointment can impact on his or her ability 
to act in an independent manner. Generally Australian commissioners have 
each established a lengthy professional career based on the application of non-
partisan principles of fair elections (see Table 3.2). Of the nine commissioners, 
only one, Ed Killesteyn, came into the position with no previous electoral 
experience. Killesteyn’s professional background lies in senior public service 
administration, including time as a departmental deputy secretary and deputy 
president of the Repatriation Commission. This is the same career path followed 
by Killesteyn’s predecessor, Ian Campbell, whose lack of electoral experience 
was a concern for one observer:

I think he’s misunderstood his position to a degree. That is, he’s 
emphasised more the public servant role and the implementation of 
government policy due to his background, rather than his independence 
and guardianship of the system role, which is his as a statutory office 
holder.

The appointments of Campbell and Killesteyn have prompted some discussion 
among electoral administrators about the pros and cons of having the senior 
position held by a person with no previous electoral experience. While it is 
obviously beneficial for a commissioner to have previous electoral administration 
experience, good public administrators will ensure they draw on the experience 
they might be lacking themselves from within (and outside) their commissions. 
Another view, from a commissioner with a defence force background, is that 
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electoral administration is simply logistics and ‘significant event management’, 
and is similar to organising a military operation. In the same way that you cannot 
be a day late going into battle, you cannot be a day late in running an election. 

While commissioners’ previous electoral experience can and does have an 
impact on the independence exhibited by commissions, it is not included in 
the framework analysis of the independence of electoral administration. This is 
due to the transient nature of this factor. It is suggested that future comparative 
work on electoral management bodies should take into consideration the variable 
of professional versus generalist appointments to determine its relevance to 
independence.

Table 3.2 Electoral Experience of Current Australian Electoral 
Commissioners (as at 1 December 2011) 

Jurisdiction Commissioner Year first 
appointed

Previous 
electoral 

experience

Previous electoral 
appointments

Commonwealth Ed Killesteyn 2008 Nil Nil

New South Wales Colin Barry 2004 16 years Electoral Commissioner, 
Victoria

Victoria Steve Tully 2005 17 years Electoral Commissioner, 
South Australia 
(1997–2005)

Queensland David Kerslake 2006 4 years Assistant 
Commissioner, 
Industrial Elections, and 
Funding and Disclosure 
AEC (4 years)

Western Australia Warwick Gately 2006 3 years Deputy Commissioner 
(8 months), Acting 
Commissioner (2 years)

South Australia Kay Mousley 2006 20+ years Various—finally 
Director of Operations, 
AEC (South Australia)

Tasmania Julian Type 2011 25 years Commenced with AEC, 
international experience 
with United Nations, 
including in Cambodia, 
Nepal and Afghanistan

Australian Capital 
Territory

Phillip Green 1994 13 years Australian Electoral 
Office (then AEC), from 
1982 

Northern Territory Bill Shepheard 2005 26 years WAEC (7 years), 
Australian Electoral 
Office (then AEC)  
(c . 17 years)

NT Electoral Office  
(2 years)
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The size of commissions 

The number of commissioners to be appointed to commissions has not been a 
contentious issue in Australian electoral management. All jurisdictions operate 
with a single commissioner appointed in a full-time capacity as the chief 
executive officer of the organisation. In three jurisdictions—the Commonwealth, 
Tasmania and the Australian Capital Territory—two other commissioners are 
appointed on a permanent part-time basis, and tend to be drawn from the legal 
profession (a senior judge) and the senior public service (usually with expertise 
in statistics and demographics). In the remaining jurisdictions, additional 
commissioners are appointed to a separate body when there is a need to conduct 
a redistribution of electoral boundaries. For the purposes of this study, unless 
otherwise specified, a reference to a ‘commissioner’ refers to the commissioner 
appointed as the full-time chief executive officer of the organisation. 

Current commissioners have differing views on the merits of having a single 
commissioner, as against a multi-member board commission. Some prefer 
autonomous decision making but there is also support for collaborative and 
consultative management. A preference for the latter was expressed in the 
following terms by a commissioner:

A commission can stand as three people and as a body, and it’s not like 
you’ve personally had any biased personal opinion. It’s not just me 
thinking this way because of any biases. This body of three people sat 
down and deliberated and decided this. What my personal views are, 
who knows. It gives it that air of independence.

Generally, there was agreement among commissioners that the size of the 
commission did not have an impact on the independent conduct of commission 
work and that an ideal model for the size of a commission depended on each 
commissioner’s personal preference. 

Commissioner selection and appointment 
processes

Clearly, the independence of an electoral management body is closely related to 
the method of appointment of its chief executive officer. Where the government 
controls appointment processes it might be difficult to sustain confidence in 
the impartiality of the process. Four general methods of appointment exist 
in Australia (see Table 3.3). In order of increasing accountability, they can be 
listed as follows. The first is appointment by the governor or governor-general, 
on the recommendation of the government of the day. This process is used 
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in the three largest jurisdictions, the Commonwealth, New South Wales and 
Victoria, where the entire selection and appointment process remains within 
the government’s control and oversight. A second type of process is used in 
the remaining six jurisdictions, which require consultation with other political 
parties represented in parliament. The third method, used in Queensland and 
South Australia, requires consultation with a parliamentary committee prior 
to the ratification of an appointment. Finally, the SA legislation also requires a 
resolution from both houses of parliament before the governor can appoint the 
electoral commissioner. 

Table 3.3 Appointment Processes for Australian Electoral Commissioners15

Jurisdiction Appointment process (section of principal legislation)

Commonwealth Governor-general appoints (s . 21)

New South Wales Governor appoints (s . 21AA)

Victoria Governor appoints (s . 12)

Queensland Governor in council appoints . The position is advertised nationally and 
the process includes consultation with all leaders of parliamentary 
parties and with parliamentary committee (s . 23) 

Western Australia Governor appoints, on recommendation of the premier, who is 
required to consult with parliamentary party leaders (s . 5B)

South Australia Governor appoints, on recommendation from both houses of 
parliament (s . 5)

Tasmania Governor appoints, on recommendation of the premier, who is 
required to consult with parliamentary party leaders and the president 
of the legislative council (s . 8)

Australian Capital 
Territory

Executive appoints . Consultation with leaders of all parties and 
Independents required . Appointment is disallowable (s . 22)

Northern Territory Administrator (equivalent to a governor) appoints, on recommendation 
of the chief minister, who is required to consult with parliamentary 
party leaders and Independents (s . 314)

In the three jurisdictions not requiring consultation, there is a danger that 
appointments might be perceived as partisan. One example of this was the 
Howard Government’s appointment of Ian Campbell as commissioner in 2005. 
One of Campbell’s initial tasks was to advise on the significant reforms being 
proposed by the government at the time, and to manage their implementation 
once they were passed in 2006. On one particular reform—earlier closing of the 
roll—Campbell made comments to a parliamentary inquiry that went against 
the long-held AEC position and were seen to be bowing to the wishes of the 
government.16 

In February 2008, the Rudd Labor Government announced a transparent 
and merit-based selection process for senior public servants, which involves 

15 References to section numbers in tables in this chapter relate to each jurisdiction’s primary legislation.
16 This issue is discussed more fully in Chapter 5.
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public advertising and involvement by the public service commissioner. This 
is, however, an administrative move, and there remains no requirement for 
the government to consult with other parties prior to appointing an electoral 
commissioner. 

Appointment by the government of the day, without reference to other parties, 
leaves such appointees open to claims of bias and partisanship. Typical was 
one comment that the commissioner’s ‘appointment allegedly had the Prime 
Minister’s tentacles all over it’.

Such allegations have accompanied both Labor and Coalition appointments. 
For example, former Tasmanian Liberal MP Michael Hodgman’s seat of Denison 
became more marginal in the 1980s due to a boundary redistribution. In a 2007 
interview, Hodgman remained critical of the treatment he received from Labor-
appointed Commissioner Colin Hughes, who was a member of the Redistribution 
Committee: 

I went along to that review expecting a fair hearing, and I walked out 
and they said, ‘How do you think you’ve gone?’ I said…‘My appeal’s 
going to be dismissed, absolutely…I’ve not had a fair hearing.’ I know 
I was causing [Prime Minister Bob] Hawke a lot of pain and angst, and 
I reckon he said to [Labor Special Minister of State Mick] Young, ‘Get 
rid of Hodgman’, and Young said, ‘The way to do that is change the 
boundaries.’

Labor perspectives on Coalition-appointed commissioners are similarly 
sceptical—a typical comment being that ‘he was seen to be partisan, being a 
particularly good mate of [the minister]’.

A clear majority of comments from politicians, however, emphasised the 
importance of maintaining perceived and actual non-partisanship. Commissioners 
were seen, almost universally, as honest and incorruptible, but concerns were 
frequently raised that if appointments were made without consultation, the 
subsequent decisions of those commissioners would be open to arguments 
that the appointment was partisan in nature. This was particularly the case 
where commissioners’ decisions resulted in measurable partisan advantages or 
detriments.

The requirement to consult

The requirement of consultation with other parties means it is less likely that a 
person with perceived partisan views will be appointed; however, while there 
is a requirement in six jurisdictions for some form of consultation to take place, 
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there is no requirement, except in South Australia (and to a lesser degree in the 
Australian Capital Territory), for the government to genuinely take the views of 
the other parties into account. One State minister stated that the premier was 
alleged to have said to the other parties that ‘we’re going to appoint so-and-so; 
you have now been consulted’.

In the case of the Australian Capital Territory, however, commissioner 
appointments are disallowable instruments. This means that a government 
without a majority in the legislative assembly may be exposed to the possibility 
of its appointment being rejected in a very public manner. It also means that 
an opposition that does have concerns about an appointment needs to decide 
whether such concerns warrant moving a disallowance motion. Although the 
ability to disallow an appointment is theoretically a safeguard mechanism that 
allows non-government parties a voice in the appointment process, it is a blunt 
instrument that is not likely to be used in practice. It would only be effective 
when opposition parties have the numbers in parliament and, irrespective of the 
outcome, moving such a motion in itself would call into question the office of 
commissioner. If a motion was successful, it would result in the commissioner 
being removed from office, damaging the public image of the office and labelling 
that person as partisan, without that person having a right to defend himself 
or herself. If a disallowance motion was unsuccessful, however, it would place 
the commissioner in a very difficult, or even untenable, situation. As one 
commissioner argued:

The other problem with that is if you have a disallowance motion it can 
be lost if the government has the numbers in the house, and you get a 
poor lame duck electoral commissioner who says the other side don’t 
want me. To engage them all in the first place is a much better way than 
people jumping up and down afterwards.

Instead of taking the negative and post-appointment approach that a disallowance 
motion entails, the SA process requires the positive and pre-appointment method 
of an affirmation resolution by both houses of parliament, following a multi-
party committee process outlined below. This is the most thorough and publicly 
accountable consultation process of all the Australian jurisdictions. It requires 
the governor to appoint a commissioner based on a recommendation made by 
both houses of parliament. When this requirement was imposed in 2005, for the 
first and so far the only time, the matter was considered by the Statutory Officers 
Committee (SOC), a joint house parliamentary committee that was established 
for the purpose of appointing electoral commissioners, auditors-general and 
ombudsmen. The SOC is made up of six members, three from each house, with 
only two parties (Labor and Liberal) and an Independent represented. Although 
not all parties are represented on the SOC, the subsequent requirement for 
parliamentary ratification by way of an affirmation resolution should ensure 
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that other parties are consulted prior to such a vote. Such consultation would 
not be expected to change the outcome (given the major parties’ representation 
on the SOC); however, it could assist in alleviating any concerns that other 
parliamentarians might have.

After advertising nationally for the position, an interview panel, made up 
of an electoral commissioner from another jurisdiction and senior public 
servants, interviewed a short list of applicants that had been drawn up by a 
personnel agency. This panel provided its recommendations to the SOC, which 
then interviewed the recommended applicants. Based on this second round 
of interviews, the SOC reported to parliament its recommendation, which 
was agreed to by both houses without debate. In 2006, the Victorian Public 
Accounts and Estimates Committee recommended that the SA model be followed 
in Victoria, whereby future appointments would be made by a resolution of 
both houses of parliament, following a recommendation from an appropriate 
parliamentary committee.17 

Queensland is the other jurisdiction that involves the use of a parliamentary 
committee in the selection process. In Queensland’s process, the requirement 
is to consult with the relevant committee—currently the Legal Affairs, Police, 
Corrective Services and Emergency Services Committee, but previously the Legal, 
Constitutional and Administrative Review Committee (LCARC), which also had a 
remit to inquire into broader electoral and other matters. When this requirement 
was activated in 2005 for the appointment of the current commissioner, the 
chair (Lesley Clark, Labor) and deputy chair (Fiona Simpson, Nationals) of the 
LCARC both sat on the selection panel (as did the Labor Attorney-General, 
Linda Lavarch). Although the Act does not require committee representation 
on the actual selection panel, the involvement of government and opposition 
parliamentarians also assisted in fulfilling the additional requirement to consult 
with other parties. As one parliamentarian stated:

My experience of [previously] interviewing for the information 
commissioner where it was just me really reinforced—where you have 
got the external accountability-type office holders—that you have 
bipartisan support in that early stage. Not just in the parliament, that’s 
really after the event.

It was acknowledged by some interviewees that there could be a benefit in the 
Commonwealth’s Joint Standing Committee on Electoral Matters having a role 
in the appointment of commissioners, either prior to or after the appointment. 
The dominant view, however, was that the pronounced partisan nature of 
the committee’s membership could politicise the process and jeopardise the 

17 Public Accounts and Estimates Committee. 2006. Report On—A Legislative Framework for Independent 
Officers of Parliament. Melbourne: Parliament of Victoria, p. 69.
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independence of the commissioner’s position. In contrast, Queensland’s use of a 
parliamentary committee in appointing the commissioner appears to have been 
successful, although it has only been used once so far. One theme that came 
through strongly from committee members in response to questioning on the 
suitability of using committees in the selection process was the importance of 
personal relationships and goodwill between committee members. Such goodwill 
appears to be evident in the Queensland situation but is clearly lacking in the 
federal committee. 

Political affiliations

Another mechanism in Australian legislation that guards against partisan 
appointments is the inclusion of rules preventing members or previous 
members of political parties or parliaments from being eligible for appointment 
(see Table 3.4). Four jurisdictions (New South Wales, Victoria, Tasmania and 
the Australian Capital Territory) prevent people who have been members of a 
political party within the previous five years from being eligible for appointment 
to a commissioner’s position. Queensland limits the prohibition to existing 
members of political parties. In addition, four jurisdictions (Western Australia, 
Tasmania, the Australian Capital Territory and the Northern Territory) place 
restrictions on current or previous members of parliament. Such requirements 
have generally been introduced as a result of one jurisdiction’s reforms being 
adopted by other jurisdictions. For example, the Northern Territory’s Electoral 
Act 2004 was heavily influenced by the Australian Capital Territory’s Electoral 
Act 1992. While such restrictions have merit in ensuring there is a check on 
overt partisan influence, if a partisan appointment were to be made, it is more 
likely to be of someone with less well-known or obvious political leanings. 
It is partly to counter this potentiality, and to encourage cross-party support 
for commissioner appointments, that recent electoral legislation often states a 
requirement for the government to consult with other political parties before 
deciding on a preferred candidate, as discussed above.
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Table 3.4 Prohibitions on Appointment of Party Members or 
Parliamentarians

Jurisdiction Party members Parliamentarians

Commonwealth No provisions in the Act No provisions in the Act 

New South Wales Members of political parties 
and any person who has been 
a member of a political party in 
previous five years are ineligible 
(s . 21AB[4])

No provisions in the Act 

Victoria Members of registered political 
parties and any person who has 
been a member of a political 
party in previous five years are 
ineligible (s . 12[3]) 

No provisions in the Act 

Queensland Members of political parties are 
ineligible (s . 23[4])

No provisions in the Act 

Western Australia Act is silent Any person who is or has been 
a member of a parliament or 
legislature anywhere in Australia 
is ineligible (s . 5B[10])

South Australia No provisions in the Act No provisions in the Act 

Tasmania Members of political parties 
and any person who has been a 
member of a party in the previous 
five years anywhere in Australia 
are ineligible (s . 8[3]) 

Members of parliament and any 
person who has been a member 
of parliament in the previous five 
years anywhere in Australia are 
ineligible (s . 8[3]) 

Australian Capital 
Territory

Any person who is or has been a 
member of a political party in the 
previous five years is ineligible 
(s . 12A)

Any person who is or has been 
a member of a parliament or a 
legislature anywhere in Australia 
in the previous 10 years is 
ineligible (s . 12A)

Northern Territory No provisions in the Act MLAs ineligible for appointment 
(s . 327)

Length of tenure

The length of a commissioner’s tenure can have significant impacts on his or her 
independence and ability to act without fear or favour. If a commissioner lacks 
long-term security then his or her actions could be, in a real or perceived sense, 
related to a desire for reappointment. The timing of a potential reappointment, 
irrespective of the length of appointment, can also have an impact, especially 
if this coincides with an election. As shown in Table 3.5, Australia’s electoral 
commissioners generally have reasonable lengths of tenure, with eight 
jurisdictions providing for appointments from five to 10 years. In seven of these 
jurisdictions, however, this is the maximum length, with the relevant Acts 
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allowing tenure ‘up to’ that term. The remaining jurisdiction, South Australia, 
has potentially longer security, with the appointments of commissioner (and 
deputy commissioner) lasting to the age of sixty-five. 

Table 3.5 Length of Tenure for Australian Electoral Commissioners

Jurisdiction Length of tenure

Commonwealth Up to seven years . Eligible for reappointment (s . 8)

New South Wales Up to 10 years . Eligible for reappointment, for no more than one 
further term of up to 10 years (s . 21AB[1])

Victoria 10 years . Eligible for reappointment up to a further 10 years (s . 12)

Queensland Up to seven years (s . 23[5])

Western Australia Up to nine years . Eligible for reappointment (s . 5B[4])

South Australia To age sixty-five (s. 7)

Tasmania Up to seven years . Eligible for reappointment (s . 17)

Australian Capital 
Territory

Up to five years. Eligible for reappointment (s. 25)

Northern Territory Up to five years. Eligible for reappointment (s. 320)

The ‘up to’ provision provides governments with flexibility in determining 
the length of an appointment, and it has been argued by ministers that 
appointing for a lesser term fits with standard practice for senior public service 
appointments. Shorter-term appointments could, however, be associated with 
weak independence, if the commissioner is seeking reappointment. At the 
Commonwealth level, the first Commissioner, Colin Hughes, was appointed 
for the maximum seven years (and served just less than six before resigning). 
All subsequent commissioners have been appointed for only five-year terms. 
Similarly, in Western Australia, where terms may be up to nine years, recent 
appointments have been for five years. The current Commissioner, Warwick 
Gately, who had already served two years as acting commissioner at the time of 
his appointment, was appointed as commissioner for only three years, to make 
a total of a five-year term. 

In the case of the current SA Commissioner, her appointment to the age of sixty-
five is effectively a 14-year term. Her deputy commissioner was appointed at a 
younger age, and therefore has an effective appointment in that position of 26 
years. Internationally, the only jurisdictions with a similar length of security are 
Ghana (to age seventy), Canada and Malaysia (to age sixty-five), India (six years 
or age sixty-five, whichever is earlier), and Poland (to age seventy).18

18 Alan Wall et al. 2006. Electoral Management Design: The International IDEA Handbook, p. 93; Louis 
Massicotte et al. 2004. Establishing the Rules of the Game: Election Laws in Democracies, pp. 85–7.
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In the interviews, commissioners expressed a range of views on what they 
considered to be an ideal length of appointment. One argument in favour of 
five-year terms was that 

if you’re going to shake a show up then if you haven’t got everything 
accomplished that you want in five years, you’re not going to get it. 
Secondly, if you were a dud, five years of coasting along, they will have 
a chance of replacing you.

Generally though, commissioners expressed support for a longer term. Typical 
of such views were these commissioners’ comments.

Having tenure in the appointment of more than five years is desirable 
from a perspective of long-term planning in electoral matters. I think 
you need to plan over two election cycles, so eight to 10 years is about 
a good time in my view. Otherwise you just get short-term bites at the 
planning and no look above the horizon.

If you’re in a job around eight years, people are getting sick of you, 
you’re getting sick of them, and it’s good for the organisation and for the 
commissioner to do something else.

If you’ve gone through two elections, you’ve probably established more 
independence in the role, and perhaps a fairer decision can be made.

One commissioner supported appointment to the age of sixty-five, ‘with the 
right person’. Of course, the issue is ensuring the ‘right person’ is appointed. A 
dominant view from the interviews was that commissioners should be in place 
for more than one election and that five-year appointments, combined with 
three or four-year electoral cycles, often meant that a commissioner was in the 
position for only one election. This could result in a reduced ability to oversee 
the implementation of administrative reforms based on previous experience in 
that jurisdiction. The timing of appointments, and whether the end of the term 
was close to an election, was also an issue of concern for some commissioners. 
Interviewees argued that if a possible reappointment coincided with the conduct 
of an election, this could impact on the actions of the commissioner during the 
election period.

Security of tenure

Once a commissioner has been appointed, security of tenure can be enhanced or 
diminished by the conditions under which an appointment may be terminated. 
All jurisdictions provide for dismissal from office under specified circumstances, 
such as physical or mental incapacity, bankruptcy and misconduct. For such 
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a dismissal to take permanent effect, however, a resolution passed by each 
house of parliament is required in seven of the nine jurisdictions, with the 
Commonwealth and Queensland the only exceptions to this requirement (see 
Table 3.6). In these two exceptions, a government still needs to substantiate 
its reasons for dismissal (under separate employment legislation). The need for 
a parliamentary resolution, however, provides an obviously greater safeguard 
against governments acting vexatiously. Some jurisdictions specify a number of 
sitting days within which a resolution for dismissal needs to be passed for it to 
take effect. Depending on the parliamentary sitting schedule, and the timing 
of parliament being notified, this could equate to a period of several months. 
Some acts do not specify a time period, but a deadline for action may be covered 
in other legislation, such as constitutional Acts or in parliamentary standing 
orders. To date, no electoral commissioners have been dismissed from office. 

Table 3.6 Dismissal Processes for Australian Electoral Commissioners

Jurisdiction Dismissal—reporting to parliament

Commonwealth Governor may terminate, for specified reasons (for example, 
misbehaviour) (s . 25)

New South Wales Governor may suspend the commissioner . A statement from the 
minister explaining the suspension is to be provided to parliament 
within seven sitting days . Commissioner may then be removed by the 
governor if each house of parliament passes a resolution within 21 
days of statement being tabled (s . 21AB[3])

Victoria Governor may suspend the commissioner . The minister is then to 
notify the speaker, president and leaders of (parliamentary) political 
parties within two hours (s . 140) . Commissioner may then be 
removed by resolution of both houses of parliament (s . 12[4][e])

Queensland Governor in council may terminate (s . 26)

Western Australia Governor may suspend the commissioner . A statement explaining 
the suspension to be provided to parliament within seven sitting 
days . Commissioner may be removed on resolution of both houses of 
parliament within 30 sitting days (s . 5C)

South Australia Governor may suspend the commissioner under specified 
circumstances . A statement explaining the suspension is to be 
provided to parliament within three sitting days . Commissioner may 
then be removed by resolution of both houses of parliament (s . 7) 

Tasmania Governor may suspend the commissioner under specified 
circumstances . A statement explaining the suspension is to be 
provided to parliament within seven sitting days . Commissioner may 
then be removed by resolution of both houses of parliament (s . 21)

Australian Capital 
Territory

Executive may suspend . Minister is to present a statement to the 
assembly on the next sitting day . Assembly resolution within seven 
sitting days required for appointment to be ended (s . 29) 

Northern Territory Suspension by the administrator . Minister must present statement to 
assembly within three sitting days . Assembly must pass a resolution 
for dismissal to take effect (s . 323)
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Reporting mechanisms

The independence of electoral administrations is also influenced by the method 
with which they report to government and parliament. Reporting directly 
to parliament provides a transparent process that is accessible to all political 
stakeholders at the same time. Reporting only to the government can provide 
the political parties in government with the advantage of having earlier access to 
information on sensitive issues, thereby allowing the government to prepare its 
response prior to the public release of information. In Australia, there is a mix 
of reporting mechanisms for the various electoral administrations, as shown in 
Table 3.7. Although possibly not a major issue, delays between a government 
receiving a report and tabling it in parliament can lead to accusations of a 
closer relationship between the electoral administration and the government 
than is desirable. For example, the 15 sitting day period allowed in Section 17 
of the Commonwealth Electoral Act 1918 could stretch out for several months, 
depending on parliament’s sitting schedule. 

Table 3.7 Reporting Mechanisms for Australian Electoral Administrations

Jurisdiction Reporting mechanism

Commonwealth Annual, election and financial disclosure reports to the minister, who 
then must table the reports in parliament within the next 15 sitting 
days (s . 17) 

New South Wales Not specified in Act. Election report sent to premier, with a request 
that it be tabled in parliament (from interview data)

Victoria To both houses of parliament, on elections and polls (s . 8) . Annually 
to both houses of parliament in relation to the provision of enrolment 
information (s . 35)

Queensland Not specified in Act. Report to parliament (from interview data)

Western Australia Annual report by 31 August to the responsible minister, who then 
presents the report to the parliament within 21 days of the auditor-
general’s report (ss . 62 and 64 of the Financial Administration and 
Audit Act 1985)

South Australia Not specified in the Act; however, s. 8 specifies that the 
commissioner is responsible to the minister

Tasmania Annual and other reports directly to both houses of parliament (s . 13)

Australian Capital 
Territory

Annual report to the minister responsible (attorney-general), who then 
presents the report to the assembly (s . 10)

Northern Territory To the speaker, then tabled in the assembly within three sitting days 
(s . 313)

Budget processes

Dundas and Wall et al. identify the budgetary independence of electoral 
management bodies as one of the primary guarantors of electoral commission 
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independence, pointing out that the manner in which a commission is 
funded can affect its independent status. Dundas argues that the need for an 
electoral authority to negotiate its budget can undermine its primary role as 
an independent agency.19 Wall et al. conclude that the electoral administration 
should be provided with its own budget and should be free of day-to-day 
government interference in administering that budget.20

All Australian administrations remain reliant on governmental budget processes 
for their budgetary allocations. Consequently, it is possible for governments to 
maintain a significant degree of influence and control over the ‘independent’ 
commissions. It is important to understand the processes through which 
the commissions receive their financial allocations. The standard method for 
Australian commissions is to negotiate funds through their parent departments 
or with the relevant finance or treasury department, as part of the whole-of-
government budgetary process. This process can diminish the commission’s 
independence, especially when compared with the practices of some other 
countries, such as Canada, where the electoral body has a portion of its budget 
guaranteed by law. 

Budgeting processes for electoral administrations are often contained within 
finance and public administration legislation, rather than in electoral 
legislation, and personal relationships between electoral officials and treasury 
officials can influence these processes. In order to understand budget processes, 
all commissioners and ministers interviewed were asked to describe how the 
budget process works in their respective jurisdiction. A summary of these data 
is provided in the following paragraphs.

Commonwealth 

The AEC undergoes the same process as all government agencies and is therefore 
subject to government-wide funding cuts. The AEC negotiates its budget with 
the Department of Finance and Administration (DoFA). Requests for funding 
of special programs go to the special minister of state. DoFA provides budget 
and policy advice (beyond just monetary matters) to the minister responsible. 
In 2005, the minister determined the AEC’s resources following a joint finance 
agencies review. 

19 Carl W. Dundas. 1994. Dimensions of Free and Fair Elections: Frameworks, Integrity, Transparency, 
Attributes and Monitoring. London: Commonwealth Secretariat, p. 40.
20 Alan Wall et al. 2006. Electoral Management Design: The International IDEA Handbook, p. 9.
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New South Wales

The NSW Commission undergoes the same process as all government agencies. 
It negotiates its budget with treasury and, if necessary, the cabinet budget 
committee.

Victoria

The Victorian Commission negotiates its budget with the Department of Justice; 
its budget is an output within the department’s budget. There appear to be no 
restrictions on accessing funds to conduct general elections, as the following 
administrator’s comment attests:

The Victorian Electoral Commissioner has a bottomless pit to draw on 
to run a State election, but it’s accountable as to how it’s spent, after 
the election, and that’s rightly so. But there is no real impediment. The 
commissioner can’t say ‘there wasn’t enough money available’.  

Queensland

The Queensland Commission negotiates its budget with treasury, for both 
recurring and election budgets. Appropriations for special projects require 
ministerial (attorney-general) support. There are no restrictions on accessing 
funds to conduct general elections.

Western Australia

The WA Commission negotiates its budget with treasury and then seeks 
ministerial (attorney-general) support.

South Australia

The Electoral Commission of South Australia (formerly the SA Electoral Office) 
experiences the same budget discipline as other agencies. It must negotiate its 
budget with the Attorney-General’s Department and with treasury, and then 
seek ministerial (attorney-general) support. Special projects require cabinet 
approval. 

Tasmania

The Tasmanian Commission has a recurrent budget provided through the 
Department of Justice and is subject to government-wide funding cuts. It 
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must negotiate its budget with the department and seek the attorney-general’s 
support, if necessary. Budgets for general elections are ‘reserved by law’ and are 
therefore exempt from government restrictions. A commercial trust account is 
used for the conduct of local government and other elections.

Australian Capital Territory

The ACT Commission negotiates its budget with the Department of Justice and 
Community Safety, and then seeks the attorney-general’s support, before going 
to cabinet. Funding goes directly to the department, which then passes funds 
onto the commission, minus departmental expenses.

Northern Territory

The NT Commission must seek treasury approval for its budget, based on 
previous recurrent and election budget costs. It is required to seek cabinet 
approval for additional funds.

Budgetary independence 

Around Australia, commissioners expressed a range of views about the level of 
ministerial or departmental control over their ongoing and election budgets. 
Concerns included: being part of a departmental appropriation, rather than 
having a separate agency budget line; being susceptible to government-wide 
budget cuts; the potential for a government to interfere with an upcoming 
election budget; and having to argue with departmental officials, rather than 
the minister, for funding to be maintained for specific programs within the 
electoral commission budget. Typical of these comments were the following 
commissioners’ views:

So there is a line item in the budget for electoral services, but the amount 
of money that’s in electoral services is given to the department. They 
cream an amount from the top to use to fund their corporate things that 
they say are devoted to electoral services. You can have your budget 
fiddled with, and I always thought that was dangerous particularly 
where the CEO’s responsible to the minister, and therefore there’s a 
direct line with interfering with the election budget.

A further issue concerning whole-of-government budget cuts relates to the 
application of efficiency dividends, where a commission has to make savings in 
line with a government-wide standard. As two administrators stated:
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When the government says there’s a 7 per cent cut in the budget, well, 
they say they want your 7 per cent as well. They say you’ll have to 
be more efficient, because you’re getting less money. They’re taking the 
dividend now, and forcing you to be more efficient.

The trouble is, this has now been in operation for maybe 15 years, maybe 
18 years, so 1 per cent, 1 per cent, 1 per cent, 1 per cent. In round figure 
terms, we might be 20 per cent less of a budget than it would have been 
had it not applied. We’re the same as every other agency, though. 

A particular concern is where the government specifies which of a commission’s 
programs needs to be reduced or abolished to make savings. This occurred in 
1996 when the Howard Coalition Government abolished the AEC’s Aboriginal 
and Torres Strait Islander Election Education and Information Service (ATSIEEIS) 
program. The impacts of this decision are discussed in Chapter 5. A further 
example occurred under the Rudd Labor Government in 2009. The 2009 Federal 
Budget stated that ‘the AEC has been asked by Government to find savings 
measures of $6.1 million over four years including the closure of the Melbourne 
and Adelaide Electoral Education Centres’.21 

Government ministers provide an alternative perspective to budget decisions, 
and one minister acknowledged the potential for departmental interference in a 
commission’s budget: 

[The commissioner] puts forward all of his own proposals for funding. 
They are brought in through the portfolio and then brought to cabinet 
for the budget process. I want to see all the bids from the commissioner 
and statutory officers, so that they’re not filtered. 

Can a statutory officer like the commissioner communicate fully to the 
minister without it being filtered through the bureaucracy? I think, ‘Yes, 
he can.’ If a minister wasn’t on the ball about that, and if a department 
wasn’t playing by the rules, things could get filtered, I guess, potentially. 

The majority of commissioners expressed a reasonable level of satisfaction with 
the budgets they receive, but personal relationships with departmental and 
treasury officials were often mentioned as being very important in ensuring 
a smooth budgetary process. Typical of this view was a comment from one 
commissioner that as long as they conduct election programs cheaper than other 
States, treasury will be happy.

Other commissioners expressed concern that they could not necessarily 
implement the programs they felt were important. Instead of having  

21 Cited in Brian Costar. 2009. ‘Democracy Under Siege for the Sake of a Few Pennies.’ The Age, 29 May. 
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‘a bottomless pit to draw on’, the situation is quite different. As one commissioner 
said, ‘nobody has a blank cheque. No Western country gives any organisation 
a blank cheque.’ 

In 2006, the Victorian Public Accounts and Estimates Committee recommended 
that in the future, the Electoral Matters Committee should review the Electoral 
Commission’s budget and report to parliament ahead of the appropriation being 
passed. Such a process would open the commission’s budget to the scrutiny 
of non-government parties, and therefore could assist in maintaining the 
independence of the commission. This proposal, however, which models the 
process already in place for the Victorian Auditor-General, is yet to be adopted 
or implemented.

Summary

This chapter has provided an insight into various aspects of the performance of 
Australia’s electoral management bodies. The results of the best-practice analysis 
are most useful as a comparative guide between the jurisdictions assessed. This 
framework analysis of factors of independence is a valuable guide and can be used 
as a tool for jurisdictions to improve their ‘true’ independence—if legislators 
have the political will to devolve responsibilities for the administration of 
electoral law to professional electoral administrators. 


