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During the Uruguay Round, the creation of a treaty relating to services trade 
found its way onto the agenda. A number of parties to the General Agreement 
on Tariffs and Trade (GATT) had observed that the services sector was becoming 
increasingly important within their economies and that services exports were 
becoming a larger part of their total exports. Consequently, they argued that 
further exchanges of market access for goods would not necessarily result in 
significant gains in trade for them and that in order to achieve a mutually 
advantageous and reciprocal distribution of benefits from further multilateral 
liberalisation, it would be necessary to extend the rules to cover services as well 
as goods. As a result, when the Uruguay Round concluded with the creation of 
the World Trade Organization (WTO) , one of the key elements of the new 
rules was a new treaty on trade in services. The General Agreement on Trade in 
Services (GATS) became binding on every Member of the WTO. In all 
subsequent WTO accession negotiations, the negotiation of access for trade in 
services has been an essential element of the overall accession negotiation; as 
important as the negotiation of access for trade in goods. 

In the recently completed negotiation for the accession of China to the 
WTO, the negotiation of access for service provision in China was a major 
focus. The Chinese economy includes many underdeveloped service industries 
that represent an enormous opportunity for Chinese and foreign service 
providers. To foreign service providers, China is one of the last great greenfields 
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of unharvested profits-1.25 billion consumers who until now have not been 
provided with services that they might purchase if they had the opportunity 
to do SO.1 

All countries-including China-have laws restricting the way foreigners 
can provide services (or at least some services) and the way they can conduct 
the business of providing those services. China's restrictions have been 
particularly stringent. Though the Chinese government has been liberalising 
China's foreign trade and investment since 1978, removal of restrictions on 
foreign trade in services has lagged behind reform of trade in goods. In most 
cases, the government has restricted the number of foreign entrants. In many 
cases, it has restricted foreigners to operating through joint venture arrangements 
with a Chinese partner. It has imposed limits on the geographical area within 
which the foreign entity or Sino-foreign entity can operate. All such restrictions 
have been discussed in the accession negotiation. 

This chapter provides an overview of the GATS obligations that will apply 
to China and explain their application in the context of existing Chinese legal 
regulation. 

Foreign participation in services trade in China 
Traditionally, the Chinese government has taken a restrictive approach to the 
supply of services by foreigners in China. The reasons for this restrictive approach 
arise in part from factors that are common to many countries and in part from 
factors unique to China. 

Common to many countries is a perception that domestic control over 
certain service industries is integral to national security and sovereignty. This 
justification for national protection is particularly strong in relation to banking, 
insurance, telecommunications, transportation and media. In the case of China, 
there seems to be considerable support for the view that 'foreign control over 
these industries might pose a threat to China's sovereignty and security' (Wang 
1995:519). In many countries also, there is a perception that particular sectors 
of the economy ought to generate certain proportions of production; that is, 
the services, agricultural, manufacturing and mining sectors should each 
generate a target percentage of total GDP. Although completely at odds with 
the theory of comparative advantage (which suggests that there is no such 
thing as a wealth maximising formula for sectoral structure) the idea continues 
to command respect in many countries. It seems that the idea has some influence 
among policymakers in China, as the Chinese government appears to be trying 
to increase the role of the services sector in the economy. In addition, the 
Chinese government seems to be adopting a simple infant industry argument 
in relation to some services industries, taking the view that protection from 
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foreign service providers is necessary in order to promote the development of 
the domestic services sector. Although these justifications for restricting 
opportunities for foreign service providers have been influential, they are not a 
complete explanation. Historical factors also play a part in the exclusion of 
foreigners from the domestic domain. 

The restrictive approach to foreign service providers also arises from the 
economic development model which dominated or substantially influenced 
Chinese economic policy for many years. The model emphasised the promotion 
of manufacturing industries, even at the cost of slower development of other 
sectors, including services. This approach left China with an underdeveloped 
services sector, and with difficulty in competing with foreign service suppliers. 

Clearly, these factors have had an impact on the Chinese government's 
approach to liberalisation of the economy since 1978 (Wang 1995:518). Even 
as there has been a progressive liberalisation of imports of goods and of some 
foreign investment, the government has maintained a restrictive approach to 
foreigners engaging in service provision in China. Any liberalisation that has 
been introduced has been carefully controlled. 

This more cautious approach to liberalisation of trade in services than to 
liberalisation of trade in goods is reflected in the provisions of the 1994 Chinese 
Foreign Trade Law. 2 Chapter III of the Foreign Trade Law, dealing with import 
and export of goods, begins with Article 15 that provides, 'the State shall 
allow free import and export of goods and technologies, however, except as 
otherwise provided for in laws or administrative rules and regulations'. 

In contrast, Chapter IV, dealing with International Service Trade, begins 
with Article 22 which provides that 'the State shall promote the progressive 
development of international service trade'. 

Article 23 also provides that 

The People's Republic of China shall, in international service trade, grant other signatories 
and acceding parties market access and national treatment according to the commitments 
made in the international treaties or agreement it has signed or acceded to. 

Thus, in respect of trade in goods, Chinese government policy has shifted 
its underlying position from one of a prohibition on foreign trade subject to 
specific exceptions, to a position under which trade should be permitted unless 
specific restrictions provide otherwise. In contrast, in relation to services trade, 
the basic position remains that foreign trade in services is prohibited except to 
the extent that the state specifically allows it. 

Despite this generally restrictive approach, the Chinese government has 
introduced a steady flow of initiatives for liberalising services trade, although 
this process has occurred in a measured way. Some examples of initiatives taken 
before the WTO came into existence at the end of 1994 are3 
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• in the financial services sector, the licensing of 100 foreign banks to 
conduct business in foreign currency, in one or more of 13 Chinese 
cities 

.. in the shipping sector, the Chinese Ministry of Communications 
permitted foreign shipping companies to set up wholly foreign-owned 
or Sino-foreign joint ventures to ship export and import goods 

.. in the airport sector, foreign firms had been permitted to invest in 
airport facilities 

.. in the legal services sector, foreign law firms were able to set up offices 
in five coastal cities. 

In the succeeding years, China has continued to gradually open its services 
sector to foreigners but with continuing limits on the participation of foreign 
service providers in various ways. These have included limiting their number, 
requiring them to operate in joint ventures with Chinese partners, limiting 
the share of equity foreigners may hold in joint ventures and imposing limits 
on the type of businesses foreigners may operate and on the geographic areas 
of operation of their businesses. 

In sum, foreign participation in services trade in China is a product of both 
Chinese history and traditional Chinese economic thinking and of protectionism 
like that in any other country. As a result, services have not been liberalised at 
the same rate or to the same extent as trade in goods. 

The requirements of GATS 

This section sets out the principal rules of the GATS which are now binding 
upon China. 

Non-discrimination among WTO Members-the MFN rule 

One of the central rules of the GATS is the most favoured nation (MFN) rule 
(GATS, Article II). Under the MFN rule, China will be obliged to treat services 
and service providers from any other WTO Member no less favourably than it 
treats like services and service providers from any other country. However the 
MFN obligation is subject to an exception for preferential measures as long as 
they are included in a Members' List of Annex II Exemptions. China has listed 
possible future arrangements in the field of international maritime transport 
of freight and passengers. For so long as this listing remains, China will be able 
to afford preferential treatment to providers of international sea transport from 
particular countries without having to extend that treatment to providers of 
international sea transport services from all WTO Members. In all other service 
sectors, any treatment afforded to foreign service suppliers by China under 
any bilateral arrangement will have to be offered on not less favourable terms 
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to service suppliers from any WIO Member. 
The MFN rule will also protect China from discrimination from its trading 

partners. Other WIO Members will have to treat services and service providers 
from China no less favourably than they treat services and services from any 
other country, except in circumstances covered by their Annex II Exemptions. 

Specific commitments on market access 

In addition to the MFN rule, the GATS contains a framework for reducing 
barriers to foreign service providers. The GATS provides a mechanism by which 
each WIO Member can make specific commitments relating to the way that 
foreigners can supply particular services to the Member's domestic market. 
These specific commitments arise from negotiations between Member states 
and are placed in a Schedule of Specific Commitments by each Member thus 
forming part of that Member's GATS obligations. 
Sectors and sub-sectors. The Uruguay Round participants divided their 
negotiation on services into 12 services sectors 

.. business (including professional and computer) services 

.. communication services 
" constructions and related engineering services 
.. distribution services 
.. educational services 
" environmental services 
.. financial (insurance and banking) services 
.. health-related and social services 
It tourism and travel-related services 
.. recreational, cultural and sporting services 
.. transport services 
.. other services not included elsewhere. 
Each of the 12 sectors are divided into sub-sectors making a total of 160 

sub-sectors.4 
Horizontal and vertical commitments. Specific commitments that relate to a 
particular service sector or sub-sector are commonly called vertical commitments. 
In addition to sector-specific vertical commitments, Members can make 
commitments that apply across all sectors. These are commonly called horizontal 
commitments. Typically, horizontal commitments relate to the movement of 
capital and people. Sub-sectors which are the subject of commitments are 
commonly described as being bound or having bindings using the same 
language as is applied to tariff bindings under the GATT. Correspondingly, 
sub-sectors that are not subject to any commitment are commonly described 
as unbound. 

In practice, the horizontal commitments section of the GATS Schedule 
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tends to be filled not with commitments but with limitations on commitments 
given under the vertical commitments part of the Schedule, and contains access 
limitations and national treatment derogations which apply across all of the 
specific sectoral commitments made in the vertical commitments section of 
the schedule. 
Modes of service. Members can subdivide services and service provision into 
four modes of service (GATS, Article I: O. Explained in relation to China, the 
four modes of service are 

.. Mode I-Cross-border provision of services. This relates to the 
situation in which the foreign service suppliers remaining in their 
foreign territory provide services to customers located in China. 

.. Mode 2-Consumption abroad. This relates to the situation in which 
foreign service suppliers provide services in their own territory to 
Chinese nationals who have travelled to that territory. 

• Mode 3-Provision of service through commercial presence. This 
relates to the situation in which foreign service providers supply 
services through establishing a commercial presence in China. This 
includes the establishment of branches, Chinese subsidiaries, minoriry 
shareholdings in Chinese companies, and unincorporated partnerships 
and joint ventures. 

.. Mode 4-Provision of service through the presence of natural persons. 
This relates to the situation in which foreign service providers supply 
services through the temporary presence of natural persons in China. 

In general, Members' Schedules deal separately with each of the four modes 
of service. A Member's Schedule may contain a commitment in respect of a 
service sub-sector that relates only to one mode of service and not others. In 
those cases, the modes of service upon which no commitment is included are 
usually described as unbound. 

In negotiating commitments under the various modes of service, the Chinese 
government displayed caution-evidence of an awareness of the way that the 
commitments could affect the government's control over China. Commitments 
for provision of services through the first mode (cross-border provision) affect 
China's capacity to regulate Chinese people receiving services from outside the 
country. Commitments under the third mode (commercial presence) affect 
China's capacity to restrict foreign ownership.5 Commitments under the foutth 
mode (presence of natutal persons) affect China's ability to restrict the entry of 
people into China. 
Renegotiation of specific commitments. Once a specific commitment has been 
in force for three years, a Member may renegotiate it. The Member may 
negotiate the withdrawal or modification of the commitment by offering one 
or more alternative commitments to liberalise services in its place. These 
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alternative liberalisation commitments brought into effect to compensate for 
the withdrawal of the original commitment are called 'compensatory 
adjustments' to the Member's Schedule, or simply 'compensation'. If agreement 
cannot be reached on the compensatory adjustments, then they may be 
determined through an arbitration of what adjustments would be necessary to 
maintain a general level of mutually advantageous commitments not less 
favourable to trade than those originally in the Schedule. If a Member proceeds 
to modify a Schedule without agreement and without implementing 
compensatory adjustments as determined through arbitration, then affected 
Members who actually participated in the arbitration may exclude the 
modifying Member from the benefits of some of their own specific 
commitments (GATS, Article XXI). 

The GATS rules 011 market access 

There are three broad GATS rules on market access. The operation of each rule 
in relation to China is determined by the exact content of China's scheduled 
commitments. 

• Rule I-Treatment no less favourable than scheduled: Article XVI: 1. 

• 

China is required to accord services and service suppliers from any 
other WTO Member treatment no less favourable than the treatment 
specified in its Schedule (GATS, Article XVI: 1). 
Rule 2-Qualified prohibition of quantitative restrictions and some 
other restrictions: Article XVI:2. China must not apply any of the 
six types of restrictions that are listed in Article XVI:2 to any service 
sectors in respect of which China has made a market access 
commitment, unless the otherwise proscribed restrictions are specified 
in China's Schedule.6 

The six prohibited types of restrictions are 
a limits on the number of service suppliers 
b limits on the total value of service transactions or assets 
c limits on the total quantity of service output 
d limits on the number of persons that can be employed in a sector or 

by a particular service provider 
e restrictions on the type of legal entity or joint venture through which 

a service supplier may supply a service 
f limitations on the participation of foreign capital in terms of maximum 

percentage or maximum value of individual or aggregate foreign 
investment. 

The first four paragraphs of this second rule constitute a prohibition on 
quantitative restrictions in sectors in which market access commitments are 
made but the prohibition is subject to an exception for scheduled restrictions 
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(effectively permanently grandfathering the scheduled quantitative restrictions). 
Paragraph (e) constrains the use of legal restrictions on the vehicle that can be 
used to carry on a business of providing services. The approach taken by 
paragraph (e) of Article XVI(2) is to prohibit any such restrictions subject to 
an exception for scheduled restrictions. Paragraph (f) relates to the foreign 
ownership of businesses providing services. 

The application of these six rules to China and the content of Chinas 
obligations under this rule depends on the content of Chinas Schedule but two 
comments can be made. First, these rules do not apply to a sector at all if Chinas 
Schedule does not contain any specific commitments with respect to that sector. 
Where Chinas Schedule contains specific commitments for some but not all 
sub-sectors within a sector, these rules apply with respect to the sub-sectors in 
which a specific commitment has been made and do not apply with respect to 
the other sub-sectors'? Second, even for the subsectors in which China has made 
specific commitments and, consequently, to which these rules do apply, the 
rules do not proscribe such restrictions as China's specifies in its Schedule. 

• Rule 3-Qualified national treatment. In sectors which China has 
listed in its Schedule, it is required to apply all measures affecting 
the supply of services no less favourably to services and service 
suppliers of any other Member than such measures are applied to 
Chinese services and service suppliers, except for such instances of 
less favourable treatment as are listed in Chinas Schedule (GATS, 
Article XVII:l). 

However, as for Rule 2, both the application of this national treatment rule 
to China and the content of China's obligations under it depend upon the 
content of Chinas Schedule. First, as for Rule 2, the national treatment rule 
does not apply to a sector if China has not made a specific commitment with 
respect to the sector. Nor does it apply to any sub-sector if China has not 
made a specific commitment with respect to that sub-sector (even if China has 
made specific commitments in relation to other sub-sectors within the sector). 
Second, even for the subsectors in which China has made specific commitments 
and, consequently, to which the national treatment rule does apply, the rule 
does not proscribe such derogations from national treatment as China has 
listed in its Schedule. 
Negotiability of scheduled commitments. Thus the dependence of the above 
obligations upon the content of a Member's Schedule means that the GATS 
allows considerable room for Member states to negotiate the level ofliberalisation 
that they are obliged to provide. The framework for making commitments 
allows China, like other countries, considerable flexibility to control the pace 
and extent of the process of liberalising services trade. 
Additional GATS rules. In addition to the above commitments there are some 
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other rules which apply once a sector has been scheduled. These latter 
obligations cannot be qualified by anything in the Schedule of Commitments.8 

.. Members must deal with applications for authorisation to provide a 
service, upon which a specific commitment has been made, within a 
reasonable time, must inform the applicant of the decision and must 
maintain tribunals or procedures to provide for prompt, objective 
and impartial review of the decision (GATS, Article VI(2), (3)). 

.. Members must not restrict international payments for current 
transactions relating to specific commitments, nor (with some 
exceptions) for capital transactions inconsistently with their specific 
commitments regarding such transactions (GATS, Article XI). 

.. Members cannot grant monopoly rights in relation to supply of a 
service covered by a specific commitment without having to negotiate 
compensatory adjustments in accordance with the usual procedures 
for withdrawing or modifYing a specific commitment (GATS, Article 
VIII:4). 

.. Members must permit foreign suppliers of services subject to specific 
commitments to have access to public telecommunications networks 
for the purposes of supply of those services (GATS, Annex on 
Telecommunications, Article 5). 

Violation of GAlS obligations 

In the event that China violates an obligation under the GATS, other 
Members will be able to resort to the provisions of the WTO dispute 
settlement system (see GATS, Article XXII and the Understanding on Dispute 
Settlement (DSU)). In the event that the WTO Dispute Settlement Body 
(DSB) adopts a decision that China is in violation of a GATS obligation, 
then it will request China to comply with the relevant obligation (DSU, 
Article 19). If China fails to conform with the obligation, and fails to reach 
agreement with the affected Members on compensatory liberalisations, then 
the DSB will be able to authorise the Member having invoked the dispute 
settlement procedure to suspend the application to China of an equivalent 
level of obligations (DSU, Article 22(2), (4)). 

The evolution of China's proposed GATS schedule and 
post Uruguay round services negotiations 

A brief chronology: raising the bar for China and services 

China's Schedule of Commitments under the GATS evolved against a 
background of rapid change. This process has two aspects: Chinese liberalisation 
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and alteration of Member states' expectations. Within China, the process of 
economic liberalisation led by the government enabled it to gradually improve 
the scope and depth of market access included in the succeeding drafts of the 
proposed Schedule of Commitments. At the same time, China had to react to 
the demands of WTO Members. These demands from other WTO Members 
were shaped by the growing economic importance of service exporters and 
their consequent increased influence over governments. The demands of other 
WTO Members were also shaped by the further liberalisations of trade in 
services by WTO Members that occurred through the post Uruguay Round 
program for further GATS negotiations. 

During the Uruguay Round, China submitted a schedule of GATS 
commitments as part of its attempt to complete its accession process in time 
to become one of the founding Members of the WTO. This schedule (,China's 
1994 Draft GATS Schedule') is reproduced as part of the Final Act of the 
Uruguay Round of 15 April 1994, even though China was not accepted as a 
Member. 9 

China's 1994 offer did not include any commitments relating to a number of 
sectors. To a limited extent, these omissions corresponded to similar omissions 
in the schedules of other countries. Like all Uruguay Round participants, China 
had not offered any commitments at all on basic (real time voice transmission) 10 

telecommunications services and its offer on financial services was extremely 
limited. Like a number of other countries, China had scheduled a MFN derogation 
for maritime services. In these respects China's offer of commitments was no 
weaker than the commitments made in 1995 by all WTO Members. In the 
Uruguay Round these parts of the services negotiation had simply been too 
difficult and part of the final agreement had been that these matters would be 
the subject of further negotiations. As a result no commitments were made by 
any Member state in the field of basic telecommunications (as distinct from 
value-added communications) and it was agreed that negotiations in this field 
would continue. Nor did many of the original WTO Members make 
comprehensive commitments in relation to financial services and it was similarly 
agreed that negotiations in this field would continue. Similarly, all Members 
agreed that the MFN rules would not apply to maritime services and that 
negotiations on this issue should also continue. China's position on these critical 
service sectors was equivalent to the position of all WTO Members at that time. 

However, since the Uruguay Round, Member states have negotiated 
additional service commitments. As each negotiation has been completed and 
existing WTO Members have made more commitments, there has been a 
corresponding increase in the scope and level of commitments that other WTO 
Members have requested of applicants for accession, like China. Therefore, the 
price of accession has gone up since 1 January 1995 as each round of additional 
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GATS negotiations has been completed. 
Despite the equivalence in 1994 between China's offer and other Member 

states in relation to basic telecommunications, maritime and financial services, 
there were some other serious omissions from China's 1994 offer. In particular, 
China made no offer at all in the areas of retail and wholesale distribution, and 
given the existence of many restrictive distribution arrangements, that omission 
impacted on the value of their offer of tariff concessions on goods. 

Following the establishment of the WTO on 1 January 1995 and a WTO 
Working Party on the Accession of China, China continued negotiating with 
wro Members on its accession. At the same time the WTO Members, amongst 
themselves, commenced four tracks of negotiations for further liberalisation in 
trade in services: financial services, basic telecommunications services, movement 
of natural persons, and maritime services. By July 1995, some further limited 
liberalisations had been achieved. The negotiation on financial services produced 
an interim result which was brought into effect under the Second Protocol to 
the GATS,l1 with improvements in the schedules of 29 Members in relation 
to financial services and in some cases removal or reduction of the scope of the 
MFN exemption for financial servicesY Also in July 1995, WTO Members 
completed negotiations on the movement of natural persons and these 
commitments were brought into effect under a Third Protocol under the 
GATS.13 These achieved additional commitments from only six Members on 
the temporary entry of personnel for the purpose of providing a service (Ruggiero 
1995:5-17). 

In December 1996, China circulated to WTO Members a revised version 
of its proposed GATS schedule dated 21 November 1996 which was made 
public (China's 1996 Draft GATS Schedule).14 Like most Members' GATS 
schedules at that time, China's 1996 Draft GATS Schedule contained no 
commitments on basic telecommunications. In addition, China's commitments 
on value-added telecommunications were extremely limited. They did not 
contain any commitment relating to provision of valued-added 
telecommunications services through commercial presence and cross-border 
telecommunications services could only be provided through the Ministry of 
Posts and Telecommunications. Soon after, in February 1997, 72 of the existing 
WTO Members completed their negotiations on basic telecommunications 
services signing the Fourth GATS Protocol, also known as the Basic Telecoms 
Agreement. 15 Under this Fourth Protocol, the MFN rule came into force in 
the sector, and commitments in each of local, domestic, long distance and 
international voice services were made by more that 50 Members, with 61 
Members agreeing to permit at least two suppliers of basic telecommunications 
services and 57 parties agreeing to abide by rules on interconnection. 16 Clearly, 
the signature of the Fourth Protocol increased the pressure on China to enhance 
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its offer on services to include commitments on basic telecommunications. 
China circulated a revised services offer to Members of the Working Party 

on 20 November 1997.17 Neither the Chinese government nor the WTO 
released the document to the public at the time. The substance of the 1997 
offer was still regarded as inadequate by the other WTO Members. In particular 
it was criticised because it still did not contain any commitments with respect 
to basic telecommunications and made extremely limited advances on the 
proposed commitments on financial services. IS 

On 12 December 1997, less than a month after China had distributed its 
1997 services offer, the second series of WTO negotiations on financial services 
came to a conclusion. 19 Seventy WTO Members agreed on new commitments 
in the financial services sector.20 Fifty-two of these Members brought those 
commitments into force under the Fifth Protocol to the CATS on 1 March 
1999. 21 At the conclusion of the financial services negotiations, the other 
WTO Members had again raised their expectations with respect to the 
liberalisations that China would have to make before they would agree to 
China's accessionY 

No doubt, as China continued bilateral negotiations with a number of 
countries during 1998 and 1999, it must have considered adding further 
liberalisations to its proposed services schedule. In particular, it is clear that at 
the April 1999 meeting in Washington between President Clinton and Premier 
Zhu Rongji, possible revisions to the services offer must have been under 
consideration by China and the United States. No new draft Schedule was 
made public. However, the US Trade Representative made a press release giving 
some details about the services commitments that China purportedly had 
offered. 23 In particular, it set out allegedly agreed liberalisations that made 
significant advances on previous positions in relation to the sensitive sectors of 
financial services and telecommunications. The Chinese disassociated themselves 
from the press releases saying that the concessions described in them had not 
been agreed. 24 However, it seems that the Chinese did not backtrack very 
much (if at all) on their April 1999 offer, for within the next few months Japan 
and Australia made separate announcements that they were satisfied with China's 
services offer, though despite a few fragments in press releases no new version 
of the draft CATS schedule was made public.25 The United States and China 
finally reached a bilateral agreement on market access on 15 November 2000.26 

An agreement with the Canadians followed in that same month.27 However, 
once again no revised draft services schedule was released. It was not until 
March 2000 after the Sino-US bilateral agreement had been tabled in US 
legislative processes that a revised draft Services Schedule became public. 28 

Two months later in May 2000, the European Union and China announced 
that they had reached a bilateral agreement on market access which included 
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some improvements on some parts of the offer on services but they did not 
release a new version of the proposed Schedule.29 

Over the next year, the US and the EU continued to press for some 
clarifications and extensions, particularly in the insurance sector and the retail 
distribution sector. In relation to the insurance sector, there was a controversy 
over whether the commitments that China had offered to the EU were consistent 
with the commitments that China had offered the USA and also some 
deliberation over the insertion of a definition of the term 'large scale commercial 
risk'. In relation to retailing, where China's offer to permit wholly foreign 
owned stores excluded chain stores, clarification was sought over the meaning 
of 'chain stores. China and the USA reached agreement on these matters together 
with various other matters affecting the Chinese accession during talks in 
Shanghai between 4 and 8 June 2001.30 The completion of the accession process 
in the WTO Working Party continued for a few months with the remaining 
outstanding matters being agreed in September 2001. The decision to admit 
China was finally made at the Doha Ministerial meeting in November. On 10 
November 2001, China signed the Protocol of Accession 31 to which was 
annexed the Schedule of Specific Commitments under the GATS. 32 The 
Protocol came into force on 10 December 2001. 

Limitations in China's offer 

This chronology may give the impression that the evolution of the Chinese 
draft services schedule involved little more than the addition of more sectors to 
the offer as time passed. However, the evolution of the offer was significantly 
more complex. At various stages of the negotiation, the Chinese offer was 
criticised because of a variety of limitations in the offer. These limitations 
included 

.. quantitative limitations on the number oflicences that could be issued 
to foreigners 

" conditions for eligibility for licences including conditions related to 
registered capital, annual trade volume or the prior existence of a 
representative office 

.. limitations on conducting business in particular economic zones or 
in particular cities 

.. limitation of participation through commercial presence to minority 
shareholdings in joint ventures with Chinese entities. 33 

These aspects of China's offer of liberalisation of foreign service providers 
also evolved as the accession negotiation has progressed. Some of these 
characteristics of the Chinese offer bear similarities to restrictions in many 
other countries but some of these restrictions are reflections of the particular 
process of transition from planned to market economy that China has been 
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undergoing since 1978. In order to understand the limitations in China's 
offer, it is necessary to consider how the transition to market economy has 
involved the gradual development of a legal framework for business. 

The transition in Chinese regulation of business 

While some restrictions set out in Chinas services offer-particularly the earlier 
versions-may seem strange by Western standards, they are predictable 
manifestations of a society in which in the past, everything was planned and 
controlled by the state. According to the socialist philosophy, the corollary of 
control was responsibility. Therefore, although vested interests no doubt 
influenced the protectionist structure of the Chinese economy, one of the main 
features of Chinese economic organisation, which still influences the transitional 
economy, was a consciousness of responsibility to the Chinese community. 

Prior to Deng Xiaoping's rise to power in 1978, no foreign businesses were 
entitled to operate in China at all. The first modern opening of the market to 
investment was implemented through the 1979 Law on Chinese-Foreign Equity 
Joint Ventures 34 that permitted foreigners to invest in limited liability companies 
provided that they invested at least 25 per cent of the registered capital,35 The 
Law on Chinese-Foreign Equity Joint Ventures was administered so as to maximise 
the contribution from foreigners while limiting foreign control over the 
operation of the business. The dominant purpose of such market opening was 
to obtain money and expertise from the outside world. The encouragement of 
economic efficiencies through competition was probably a much less important 
objective. In such market opening, the state did not disavow its sense of 
responsibility to the community. One of the ways in which this sense of 
responsibility was manifested was in the way the new law placed great emphasis 
on the provision of sufficient capital by the foreign investor. Permission to 
create the business entity and to carry on the business was conditional upon 
Chinese government satisfaction that sufficient funds would be invested in the 
business. This attitude was also reflected in the Company Law, developed some 
years later, which also placed emphasis on a minimum paid-up capital and 
(until recent changes) did not permit companies to have nominal capital, like 
the $2 paid-up companies permitted in many other countries. 

It remained difficult for foreigners to control their own operations. In 1980 
Interim Regulations on the Control of Resident Representative Offices provided a 
means for foreign businesses to set up representative offices which were able to 

conduct 'business activities in the nature of those of a residence office'. 36 This 
inevitably led to some uncertainties about the permissible scope of business of 
such representative office. These uncertainties were removed when, in 1983, 
the State Administration for Industry and Commerce issued procedures which 
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provided that resident offices of foreign offices could not engage in 'direct 
profit-making operations' Y No doubt, there were still some foreign 
representative offices which from time to time tested the boundaries of 'indirect 
profit-making operations'. 

It was not until 1986 that China, through the provisions of the Law on 
Foreign-Capital Enterprises made it possible for foreigners to control 100 per 
cent of their Chinese-located business of direct profit-making operations.38 

However, foreign businesses could only have a wholly controlled business in 
China by establishing a subsidiary with adequate registered capital. Foreign 
businesses could not establish branches in China. 

Until 1988, the only forms of foreign business permitted to operate in 
China were incorporated joint ventures and foreign subsidiaries, both subject 
to government approval of the foreign contribution of capital and of the business 
itself. However these forms did not address the interests of some foreign 
businesses that wanted to reduce their tax at home by offsetting losses on their 
business in China against profits at home. This was possibly part of the reason 
that, in 1988, China began to permit foreigners to create unincorporated joint 
ventures with Chinese enterprises under the Law on Chinese-Foreign Contractual 
Joint Ventures. 39 In fact, contractual joint ventures could be either incorporated 
or unincorporated.40 In general, the same government controls over the foreign 
contribution of capital and the approval of the business applied to contractual 
joint ventures as to the other permissible business vehicles. 

The day before the Contractual Joint Ventures Law was passed, the National 
People's Congress amended the Constitution to recognise the existence of the 
private economy as a complement to the public socialist economy.41 However, 
five years after Constitutional recognition that the government had a role in 
protecting the rights of the private sector, China still had no general legislation 
relating to companies. In the intervening years, commerce with outsiders had 
increased, the private sector had grown and stock exchanges had been opened 
in Shanghai and Shenzhen.42 China did not pass a general company law until 
December 1993.43 The Company Law recognised that a foreign company could 
choose to establish a branch instead of a subsidiary to conduct business in 
China (Part IX, Article 199). Strict conditions applied. The foreign branch 
required government approval, which sometimes involved the satisfaction of 
conditions such as a minimum investment of funds, limiting such branches to 

their pre-approved scope of business activity and preventing them from 
removing assets from China (Company Law, Part IX). Sometime between the 
end of the bulk of the Uruguay Round negotiations in December 1993, and 
April 1994 when the parties signed the WTO Agreement in Marrakesh, China 
submitted the Schedule of Services Commitments that failed to win it 
Membership of the WTO. That schedule contained commitments to permit 
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certain foreign businesses to establish branches to carry on business in China.44 

In July 1994, the Chinese Company Law came into force including the provision 
permitting branches of foreign companies to be approved. Unfortunately for 
foreign companies wishing to establish branches, the Chinese government 
overlooked the necessity of creating some regulations concerning how 
applications for approval of branches should be made and to whom they should 
be submitted. 

In particular, it abstained from delegating to some part of the government 
the task of assessing such applications for the approval of branches. Some separate 
regulations had come into force earlier in 1994 to regulate the establishment 
of branches in the financial services sector.45 Outside of the financial services 
sector, it remained impossible (in practice) to find a public servant who would 
approve the establishment of a branch. Inquiries of Chinese legal practitioners 
in July and August 2000 confirmed that, as late as that time, it remained 
impossible, in practice though not in law, for a foreign company to obtain 
authorisation to establish a branch to conduct business in China. 

This effective limitation on branches provided a continued incentive for 
foreigners to use their ingenuity to devise ways to conduct as much as possible 
of their business through a representative office. Rules issued in 1995 by the 
Ministry of Foreign Trade and Economic Cooperation on their face reiterated 
that representative offices were limited to indirect business operations.46 

However, by specifying that indirect business operations included 'business 
liaison, product introduction, market surveys and research, and technological 
exchange', these rules may have given some additional security to those pushing 
the boundary between 'indirect' and 'direct' operations. 

The opening of the stock exchanges was a catalyst for further changes as 
listed Chinese companies sought access to foreign funds and foreigners sought 
to take equity in listed Chinese businesses. With the Company Law in place, 
the Chinese government responded in August 1994 by permitting listed 
Chinese companies to list a limited proportion of capital on foreign exchanges 
that could be purchased by non-Chinese nationalsY In 1996, the reforms 
went further, permitting listed Chinese companies to create a non-voting class 
of shares that could be purchased by foreigners on Chinese stock exchanges.48 

China has made enormous changes since 1978 at which time it had no 
legal infrastructure within which foreign service providers could conduct 
business in China. By 1995, when the negotiations for China's accession 
reconvened after the Uruguay Round, China had created a legal structure under 
which foreign businesses could participate in services, though always subject 
to government approval of the capital contribution and the scope of business. 
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Commercial presence under Chinese law 

The Chinese Schedule to the GATS contains many entries that refer to the 
above mentioned legal means of having a commercial presence in China. To 
facilitate understanding of the commitments, we now add to the above outline 
of the transition in Chinese law regulating foreign businesses (whether relating 
to goods or services), by summarising the ways in which a foreign service 
provider might establish a commercial presence in China.49 

It is proposed to deal in turn with the following types of business methods 
.. foreign companies having a representative office (not a separate legal 

entity) 
• foreign companies having a branch office in China which is not a 

separate legal entity 
.. foreigners having a wholly-owned subsidiary incorporated in China 
.. foreigners having shares in a company incorporated under Chinese 

law 
.. foreigners joining with a Chinese entity in an unincorporated 

partnership or joint venture which is not a separate legal entity. 
In general, foreigners cannot buy part or all of an existing Chinese business 

unless the transaction can be accommodated within one of the permitted 
categories of foreign investment set out hereunder. 

Foreign companies having a representative office which is not 
a separate legal entity 

Representative Offices of foreign businesses may not engage in a business of 
providing services. Foreign companies are not permitted to engage in production 
and business activities in China unless they establish a branch in accordance 
with the Chinese Company Law.50 This restriction has led in practice to a 
distinction between representative offices which cannot engage in direct 
production or business activities and branches which can engage in direct 
production or business activities. 

Foreign companies having a branch which is not a separate 
legal entity 

Under the Company Law, it is theoretically possible to establish a branch in 
China. To do so, a foreign company must obtain approval from MOFTEC. 51 

Then the foreign company must apply to the Company Registration Authority 
for registration and for a business licence for the branch (Company Law, Article 
200). The company must appoint a representative or agent within the PRC to 
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take charge of the branch (Company Law, Article 201). However, as pointed 
out above, in practice, in the past, it has not been possible for the establishment 
of a branch to be approved except in the particular sector of financial services 
where specific regulations are in force. 

Foreigners having a wholly-owned subsidiary incorporated in 
China 

Wholly foreign-owned subsidiaries are only permitted if they accord with the 
1986 Law on Foreign-Capital Enterprises and the 1990 Implementation Regulation 
of the PRC Wholly Foreign-Owned Enterprise Law.52 The law requires a two-step 
approval process (Foreign-Capital Enterprises Law, Article 6). First, the approval 
of MOFTEC (or other approved agency) is required. Second, an application 
must be made to the 'industry and commerce administration authorities' for 
registration and a business licence (Foreign-Capital Enterprises Law, Article 
7). The guiding principle for the approval of a foreign capital enterprise is 
enunciated in Article 3, 

enterprises with foreign capital shall be established in such a manner as to help the 
development of China's national economy; they shall use advanced technology and 
equipment or market all or most of their products outside China. 

Once approved, the foreign capital enterprise must make the investments 
that are specified in the terms of the approval of their establishment (Foreign
Capital Enterprises Law, Article 9). The law also requires that any major change 
in the enterprise must be approved by the examination authorities (Foreign
Capital Enterprises Law, Article 10). Without describing the scope of this 
provision, it seems clear that it would require approval for changes in 
shareholding and in the major business activity. Most importantly, a foreign 
investor would need approval to dispose of any or all of the shares in a wholly 
foreign-owned Chinese subsidiary company. 

Foreign share-ownership in a company incorporated 
under Chinese law 

Shares in unlisted companies 

In general, foreigners cannot enter the market in a particular service sector by 
buying into an existing service business. Chinese law does not provide a general 
permission for foreigners to buy shares in an existing Chinese company. Such a 
transaction would require the existing company to be reconstructed as a Chinese 
Foreign Equity Joint Venture. Therefore, a foreign investment in a company 
providing services must take place in one of the two ways set out below. 
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Shares in listed companies 

Foreigners may not purchase ordinary A class shares in listed Chinese companies. 
However, listed companies are permitted to create B class shares. Foreigners 
may purchase B class shares in companies that are listed on a Chinese stock 
exchange. 53 It is also possible for foreigners to purchase particular categories of 
shares of the limited number of Chinese companies that are listed on stock 
exchanges in other countries. 54 

Shares in Chinese-foreign equity joint ventures 

Foreigners can join with Chinese nationals to provide services through the 
establishment of limited liability companies. Such companies and the 
investments in them must accord with the 1990 revision of the 1979 Law of 
the Peoples Republic of China on Chinese-Foreign Equity Joint Ventures and the 
1986 Implementation Regulation of the PRC Chinese-Foreign Equity Joint Venture 
Law. 55 

As for other types of business entities, a two-step approval process applies. 
The relevant documents establishing the company and the business enterprise 
must be approved by MOFTEC. The most important prerequisite to approval 
is that the foreign investor must invest not less than 25 per cent of the registered 
capital of the company (Chinese-Foreign Equity ]V Law, Article 4). The 
investment may be in the form of cash, in-kind or in industrial property rights 
but if the investment is contributed in the form of technology or equipment, 
then that technology or equipment must be advanced and must suit China's 
needs (Chinese-Foreign Equity ]V Law, Article 5). Usually, the joint venture 
contracts must specifY the duration of the joint venture. 56 After approval by 
MOFTEC, the equity joint venture must apply to the department in charge 
of industry and commerce for registration and for the issue of a business licence. 
The foreign investor cannot assign its shares without the consent of the Chinese 
investor (Chinese-Foreign Equity ]V Law, Article 4). 

Foreigners joining with a Chinese entity in an 
unincorporated partnership or joint venture which is 
not a separate legal entity 

Foreigners can join with Chinese nationals to provide services through the 
establishment of Chinese-foreign contractual joint ventures (Fu 1998:287-
8). Such contractual joint ventures and the investments in them must accord 
with the 1988 Law of the Peoples Republic of China on Chinese-Foreign Contractual 
Joint Ventures57 and the 1995 Implementation Regulation of the PRC Chinese
Foreign Contractual Joint Venture Law. 

91 



Dilemmas of China's Growth in theTwenty-First Century 

As with the equity joint venture, a two-step approval process applies. The 
relevant documents establishing the joint venture must be approved by a 
government authority which may be MOFTEC but may be another department 
or local government authorised by the State Council (Chinese-Foreign 
Contractual ]V Law, Article 5). The documents must set out the investments 
which each side shall make and generally the approval of the joint venture will 
be subject to the parties making the investment described in the contract. 
After approval of the contractual joint venture, the parties must apply to the 
administrative authorities for registration and for a business licence (Chinese
Foreign Contractual ]V Law, Article 6), (Contractual joint ventures may also 
be established as separate legal entities as limited liability companies). 

The content of China's GATS schedule 

The Chinese Schedule of Specific Commitments is assessed by looking 
separately at 

.. the MFN Exclusions in Annex of Article II Exemptions 

.. the sectoral coverage of the vertical commitments 

.. the modes of supply covered by the commitments 

.. the cross-border commitments 

.. the commercial presence commitments focussing first on the 
horizontal limitations on the commercial presence commitments, 
and second, on the scope and range of the commercial presence 
commitments given in specific sectors and the limitations attached 
to them 

.. the presence of natutal persons commitments including the horizontal 
limitations. 

In assessing the content of China's Schedule we will make some comparisons 
with the schedules made by developed, developing and transition economy 
WIO Members.58 

MFN exclusions in the Annex on Article 11 exemptions 
China's Annex of Article II Exemptions lists include Maritime Transport, 
International Transport and Freight and Passengers. Presumably this means 
internal and international maritime transport of freight and passengers and all 
international transport by any other means of freight and passengers. It also 
refers to cargo sharing agreements. 

Therefore, for all sectors other than maritime and international transport, 
China will be obliged to afford service providers from any WTO Member 
with treatment no less favourable than that it provides to service providers 
from any other country. 
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Sectoral coverage of China's proposed commitments 

The Uruguay Round negotiations dealt with 12 sectors (including one for 
'other services') which were divided into 160 sub-sectors. In relation to these 
sector categories, China's draft Schedule includes at least one commitment in 
at least one sub-sector within the following sectors 

.. business services 

.. communications services 
construction and related engineering services 
distribution services 
education services 

.. environmental services 

.. financial services 

.. tourism and travel-related services 

.. transport services. 
However, within these sectors, some sub-sectors are not subject to any 

commitment. 
.. In the area of Business Services, no commitment is made in respect 

of nursing or veterinary services, market research, or printing and 
publishing. 

• In the area of communications services, no commitments are made 
in respect of telex or telegraph services. 

• In the area of audiovisual services, no commitments are made in 
respect of radio and television transmission services. 

.. In the area of transport services, no commitments are given in respect 
of maintenance and repair of either ships, trains or road transport 
vehicles. 

There are no commitments at all in the following two sectors 
.. health-related and social services 
.. recreational, cultural and sporting services. 
In these last two sectors and in all of the sub-sectors in respect of which 

there are no proposed commitments, the Chinese government does not have 
any restraints imposed by the GATS on the level of access it permits foreigners 
to have to the Chinese market. The regulation of these areas of service provision 
is unbound. However, even in these sectors, China is still obliged by the MFN 
rule to provide service providers from any WTO Member with treatment no 
less favourable than that accorded to providers of such services from any other 
country; it is not entitled to discriminate between foreign providers, although 
it may still discriminate against them. 

Of the 160 sub-sectors, China's Schedule includes at least some kind of 
commitment in 89 sub-sectors. This merely indicates that in respect of those 

93 



Dilemmas of China's Growth in the Twenty-First Century 

service sectors, China is offering a commitment relating to at least one mode of 
service. Many of those commitments are qualified. The mere numeric count 
treats as equivalent sectors in which China qualifies that access commitment 
with limitations or derogations from national treatment, and sectors in which 
the market access commitments are not qualified at all. 

Some idea of the scope of China's Schedule in comparison with other WTO 
Members' Schedules can be gleaned from statistics compiled by Altinger and 
Enders (1996) on the basis of the Schedules, as they were prior to the Fourth 
Protocol on Basic Telecoms and the Fifth Protocol on Financial Services. Their 
data also provides a simple count of sectors in which commitments have been 
made with respect to at least one mode of service without any qualitative 
assessment of the limitations or national treatment derogations. Altinger and 
Ender's (1996) count of the number of sub-sectors covered in the Schedules 
reveals the following information 

.. more than lOO-Austria, EU Member states, Japan, Switzerland, 
United States 

.. between 81 and lOO-Australia, Canada, Czech Republic, Hungary, 
Iceland, Norway, Slovak Republic, Sweden 

.. between 71 and 80-Finland, Hong Kong, Republic of Korea, 
Liechtenstein, New Zealand, South Africa, Thailand, Turkey 

.. between 61 and 70-Dominican Republic, Malaysia, Mexico 

.. between 51 and 60-Argentina, Poland, Singapore, Venezuela 

.. less than 50-all other developing countries. 
These statistics could be augmented slightly to take account of additional 

sectors covered by the Fourth and Fifth Protocols. 
Using this data, we can see that China has made commitments on about 

10-15 less sectors than the average for industrialised country Members, and 
on a much greater number of sectors by a wide margin, than the average for 
developing country Members. China's Schedule covers about the same number 
of sectors as the advanced developing countries of Korea, Thailand and Turkey 
but more than all of the ASEAN Members other than Thailand and more than 
all of the Latin Amercian Members. Altinger and Enders (1996) calculate that 
on average the transition economies made commitments in about half of the 
sub-sectors. On this simple measure of coverage of sub-sectors, China's schedule 
is more similar to the schedules of transition economies than those of developing 
countries. 

However, since this numeric count does not reveal much about the substance 
of the schedules, further investigation must be made of the content of the 
proposed commitments. 
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Cross-border mode of supply 

In general, the WTO Members' schedules demonstrate that, on average, WTO 
Members have tended to leave the cross-border mode of supply completely 
unbound in a higher proportion of sectors than they have left supply through 
the other three modes of supply completely unbound. 59 No doubt this arises 
partly because in respect of a number of service sectors, such as building and 
construction, the cross-border provision of the service is impossible in practice. 
However, developing countries have left cross-border supply completely 
unbound in a much larger number of sectors than developed or transition 
economies.60 This reflects a tendency among developing countries (perhaps 
also present in developed countries to a lesser extent) to use their GATS 
commitments merely to reflect their existing regimes for attracting inward 
foreign direct investment rather than to liberalise the provision of the underlying 
servlce. 

In China's Schedule, there are a number of service sub-sectors in which a 
commitment is offered on the commercial presence mode of service but where 
the regulation of cross-border provision of the service is unbound. This 
includes some services where cross-border supply of the service is not 
technically feasible, for example construction work for buildings and civil 
engineering. However, it also includes other service sectors where cross-border 
provision is feasible, such as 

• cross-border advertising services direct to clients61 

• all forms of cross-border education 
• cross-border provision of life insurance 
• cross-border provision of the key financial services of acceptance of 

deposits and lending 
• cross-border provision of credit and debit card services 
• cross-border retailing (except for mail order). 
In the modes of supply for specific sub-sectors which are listed as unbound, 

none of the GATS rules on market access or national treatment apply. China is 
free to impose any regulation limiting the cross-border provision of those services, 
including any regulation which imposes less favourable treatment on foreign 
service providers than domestic providers. The MFN rule will still apply. 

To assess whether exclusion of the cross-border mode in China's Schedule 
reflects the general developing country trend toward using the GATS reflect 
existing regimes for attracting inward foreign direct investment rather than to 
liberalise the provision of the underlying service, we can make a rough 
comparison of China's Schedule with statistics on other developing country 
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schedules. Of the 89 sub-sectors upon which China's draft schedule includes 
some commitment, the cross-border mode of service provision is included for 
59 sub-sectors or 66 per cent but is excluded from 30 sub-sectors or 34 per 
cent of them. Altinger and Enders (1996) data show that developed countries 
excluded the cross-border mode from 25 per cent of the sectors on which they 
made commitments, developing countries excluded it from 46 per cent and 
transition economies from 37 per cent. Therefore, China, as well as having 
made commitments in more subsectors than the average for developing 
countries, has also excluded the cross-border mode significantly less frequently 
than the other developing countries. 

Again this mere numeric count abstracts from the content of the 
commitments. The numeric count of the number of sub-sectors for which 
cross-border provision remains unbound takes no account of the qualifications 
that China has placed upon its commitments on cross-border provision in 
other sub-sectors. The commitments in these sectors range from commitments 
to apply no restrictions at all through to commitments to permit foreigners to 
provide cross-border services provided they do so through Chinese business 
entities or in joint venture with Chinese business entities. 

A closer examination of the particular commitments reveals that China's 
Schedule binds China not to maintain any restrictions on cross-border provision 
of some professional services including 

.. cross-border medical services 

.. cross-border accounting, auditing, bookkeeping and taxation services 

.. cross-border legal services excluding on Chinese law. 
The Schedule also binds China not to maintain any restrictions on some 

other business services including 
.. cross-border software installation, implementation, consulting, 

programming or analysis services 
.. cross-border translation services 
.. cross-border distribution of videos, video games and sound recordings 
.. cross-border travel agency services. 
On the other hand, China has only bound itself to permit cross-border 

architectural or engineering services that are provided through cooperation 
with Chinese professional organisations,62 and to permit cross-border advertising 
services that are provided 'through advertising agents registered in China who 
have the right to provide foreign advertising services' (see Schedule CLlI, item 
1 F(a)). All of the commitments relating to telecommunications services only 
bind China to permit cross-border provision of the relevant service if it is 
provided through a joint venture which effectively means that China has only 
bound itself to permit the provision of the services through establishment of a 
commercial presence and, therefore, it has not bound itself to permit simple 
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cross-border provision by foreigners at all (Schedule CLlI, Category 2: 17-
20). In short, although the Chinese Draft Schedule indicates cross-border 
commitments in 59 sub-sectors, the actual number of sub-sectors in which 
there will be a significant liberalisation of cross-border supply will be smaller. 

China's commercial presence commitments 

China has made commitments in relation to provision of services through 
commercial presence in a range of sectors. 

.. Professional services including legal, accounting, taxation, 
architectural, engineering, medical; other business services including 
computer software installation and implementation services and data 
processing services; real estate services, equipment maintenance, some 
rental and leasing services, advertising, technical testing, offshore and 
onshore oilfield services, photographic services, packaging services, 
translation and interpreting services. 

• Communication services including some international courier 
services; value-added telecommunications including email, voice mail 
and EDI, and basic telecommunications services including paging, 
mobile phone and domestic and international transmission of voice, 
packet switched data, circuit switched data and facsimile; distribution 
of videos and sound recordings and cinema theatre services. 

.. Construction and engineering services. 

.. Distribution services including wholesale and retail. 

.. Education services. 
• Environmental services. 
.. Financial services including life insurance and non-life insurance; 

banking including borrowing, lending, leasing, credit card and 
payments services; advisory services and also in funds management 
and securities trading. 

.. Tourism including hotels and travel agencies. 

.. Transport including domestic rail and road freight, freight forwarding, 
aircraft maintenance, international maritime passenger and freight 
services, domestic waterway freight. 

China's horizontal commitments on commercial presence 

Limitations written in the horizontal section of the commitments describe 
limitations that apply to all of the particular sectors in which specific 
commitments are made. In genera1, most developed country Schedules of 
Commitments do not contain horizontal limitations on foreign service suppliers 
establishing a commercial presence through branches or subsidiaries though 
some do have horizontal limitations providing for an authorisation 
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requirement. 63 However, most developing country Schedules do have some 
kind of horizontal entry relating to commercial presence, many containing a 
requirement as to authorisation, almost 20 requiring a particular form of legal 
entity and about 10 requiring joint ventutes.64 

The horizontal commitments part of China's Schedule contains a number 
of limitations. The description below sets out the horizontal entries relating to 
commercial presence in China's Schedule and then explains how they affect 
the operation of the obligations under the relevant provisions of the GATS 
relating to market access. 

First, the horizontal commitments contain an undertaking not to make 
existing authorisations more restrictive. The undertaking provides 

the conditions of ownership, operation and scope of activities, as set out in the respective 
contractual or shareholder agreement or in a licence establishing or authorising the 
operation or supply of services by an existing foreign service supplier, will not be made 
more restrictive than they exist as of the date of China's accession to the WTO. 

Since Article XVI: 1 requires Members to treat service providers from other 
WTO Members no less favourably than provided in their Schedule, then with 
this commitment in its Schedule, Article XVI: 1 prohibits the Chinese 
government from making any existing authorisation of service providers more 
restrictive than it was on 10 December 2001, the date of China's accession. 

A number of other entries in China's horizontal commitments affect the 
operation of GATS Article XVI:2( e) which prohibits Members from maintaining 
measures which restrict or require specific types of legal entity or joint venture 
through which a service supplier may supply a service, in sectors where specific 
commitments are undertaken, unless those measures are specified in their 
schedule. 

The first entry in the Schedule which affects the application of Article 
XVI:2(e) lists the permissible types of foreign invested enterprises. 

In China, foreign invested enterprises include foreign capital enterprises (also referred 
to as wholly foreign-owned enterprises and joint venture enterprises) and there are two 
types ofjoint venture enterprises: equity joint ventures and contractual joint ventures. 

It is uncertain whether this paragraph has any legal effect of its own apart 
from being an introductory explanation to subsequent parts of the Schedule 
which refer to the various forms of foreign invested enterprises. If instead, the 
Schedule contained a horizontal entry which said that foreign invested enterprises 
may only be in the forms listed or that China was to be unbound in respect of 
foreign invested enterprises other than the forms listed, then the legal effect of 
such a paragraph would be that any Chinese law prohibiting foreigners from 
providing services through a commercial presence in other ways would not be 
a violation of Article XVI:2. For example, a law prohibiting foreign business 
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enterprises from buying equity in Chinese businesses, whether incorporated 
or unincorporated, without going through one of the procedures for establishing 
one of the three permitted types of foreign invested enterprises would not be a 
violation of Article XVI:2. It is possible that the existing wording of this 
paragraph might be taken to have the same effect; that is, the effect of making 
China's regulation of other types of foreign capital enterprises unbound. A 
contraty argument might be stronger but this question of interpretation would 
have to be considered in the light of the WTO Appellate Body's enthusiasm in 
the past for the effectiveness principle of treaty interpretation, and its consequent 
inclination to interpret schedules so as to ensure that all words do have some 
legal effect (see Canada Dairy case, WT/DS103/AB/R and WT/DSl13/AB/r, 
paras 125-39). 

The other entries affecting GATS Article XVI:2(e) relate to particular types 
of establishments. 
Representative offices. The Schedule makes a commitment that the 
establishment of representative offices is permitted but that except where specific 
sectoral commitments specifY otherwise, representative offices may not conduct 
business. 
Branches of foreign enterprises. The Schedule indicates that the establishment 
of branches of foreign enterprises is unbound except to the extent specifically 
bound in relation to specific sub-sectors. 
Chinese-foreign equity joint ventures. The Schedule specifies that the 
proportion of foreign investment in an equity joint venture must be no less 
than 25 per cent of the registered capital of the joint venture. 

These three entries in the Horizontal Commitments qualifY the operation 
of GATS Article XVI:2(e). Taking into account these horizontal commitments 
in China's Schedule, Article XVI:2(e) obliges China in any sector in which 
China has undertaken market access commitments, not to maintain measures 
which restrict or require specific types of legal entity or joint venture through 
which a service supplier may supply a service except the following 

" any specific restrictions that are set out in the relevant sectoral 
commitments 

" any measure requiring that a representative office of a foreign enterprise 
shall not engage in any profit-making activities (except for some 
specific sectors) 

" any measure restricting the establishment of branches of foreign 
enterprises 

.. a measure requiring the proportion of foreign investment in an equity 
joint venture shall be no less than 25 per cent of the registered capital 
of the joint venture. 

The scheduling of the minimum 25 per cent foreign equity in joint ventures 
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ensures that there will be no inconsistency between GATS Article XVI:2(e) 
and Article 4 of the 1990 Law on Chinese-Foreign Equity Joint Ventures. 65 

While the horizontal commitments do contain the requirement for 
minimum foreign equity in joint ventures, none of the horizontal commitments 
provide for maximum participation of foreign capital in joint ventures. 
Therefore, nothing in the horizontal commitments derogates from the obligation 
under GATS Article XVI:2(f) which prohibits Members from maintaining 
limitations on the participation of foreign capital in terms of maximum 
percentage or value, except to the extent scheduled. Therefore, in any sub
sector in which China gives a market access commitment on commercial 
presence, except to the extent to which that specific sectoral commitment is 
accompanied by qualifications relating to maximum participation of foreign 
capital, China would be in violation of Article XVI:2(f) if, in any particular 
instance, it maintained any measure which imposed a maximum limit on foreign 
capital in Chinese-foreign equity or contractual joint ventures. Since in effect 
any Chinese government requirement that a foreign service provider must 
operate through a joint venture rather than through a wholly-owned subsidiary 
or branch constitutes the imposition of a maximum limit on foreign equity 
participation, then in any sub-sector in which China makes a commercial 
presence commitment, China will be in violation of Article XVI:2(f) if it requires 
foreign service providers to operate through a joint venture unless the particular 
sectoral commitment refers to the joint venture requirement. As the subsequent 
analysis of specific commitments on commercial presence will show, such joint 
venture requirements have been listed in almost all of the commercial presence 
commitments in the vertical commitments part of China's Schedule. 

China's specific commitments on commercial presence 

The list of sectors in which commitments have been made hides the degree of 
variability and complexity in the different commitments. There is a broad 
range of types of commitments. Some commitments include no restrictions at 
all. Others include no restrictions at all but only after a phase-in period involving 
restrictions. The vast majority only commit China to permitting a foreign 
commercial presence in the form of a joint venture, or have some other 
specification as to the permitted legal entity. Some of these commit only to 
permitting an unspecified minoritY interest, others specifY 49 per cent or 50 
per cent interests, others majority interests or even 100 per cent wholly-owned 
subsidiaries. Some commitments permit wholly foreign businesses in the form 
of either branches or wholly-owned subsidiaries. Some limit the geographical 
area of the business and others limit the type of business or the type of customers. 
For most of the areas that were heavily negotiated, like distribution, 
telecommunications and financial services, the commitments will come into 
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force in incremental steps over a phase-in period. 
Rather than describing the commitments sector by sector, the following 

analysis gives an overview of the extent of the liberalisation undertaken, by 
describing the commitments in categories relating to the degree of liberalisation 
which will be achieved. Therefore, some examples of the various commitments 
China has made are sketched briefly below and set out in detail in Appendix 
6.1. Commitments are divided into categories according to which China has 
agreed 

.. to impose no restrictions at all on commercial presence 

.. after a time limit, to impose no restrictions on commercial presence 

.. to permit wholly foreign-owned enterprises but only in the form of 
a wholly-owned subsidiary 

• to permit wholly foreign-owned enterprises without limitation as to 
branch or subsidiary 

.. to permit wholly foreign-owned enterprises in the form of 
representative offices which can carry on profit-making activities 

.. to permit majority ownership of a joint venture 

.. to permit 50 per cent foreign ownership of a joint venture 
• to permit specific levels of minority foreign ownership in a joint 

venture 
.. to permit commercial presence but subject to other types of 

limitations. 
Many of the commitments are subject to elaborate phase-in commitments. 

Hereafter, only the end point of the liberalisation is discussed, though the 
phase-in arrangements are set out in Appendix 6.1. The time periods run from 
10 December 2001. 

In some areas, China commits to impose no restrictions at all on supply of 
service through a commercial presence. Such sectors include the installation of 
software, data processing and financial advisory services. 

In other sectors China commits to move to a situation in which no restrictions 
would be imposed on supply through commercial presence, but only following 
a phase-in period. So, for example, there will be no restrictions in relation to 

.. distribution by commission agents or wholesale trade services (except 
for salt and tobacco) after five years 

" retail distribution (except of tobacco) after five years 
• franchising after three years. 
In those sectors, in most cases, the commitments during the phase-in period 

consist of complicated incremental liberalisations. For example, in both retail 
and wholesale distribution, the initial commitments require joint ventures the 
number of which could be limited, and exclude dealing in certain products 
such as books, newspapers, magazines, pharmaceutical products, pesticides, 
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mulching film, chemical fertilisers, processed oil and crude oil. China has 
agreed to remove the restrictions gradually. 

In some sectors, China's proposed commitments would involve permitting 
commercial presence through a wholly-owned foreign enterprise in the form 
of a subsidiary (not a branch). Such commitments will apply in the sectors of 

.. architectural services and engineering services after five years 

.. taxation services and management consulting services after five years 

.. advertising services after four years 

.. maintenance and repair services after three years 

.. rental and leasing services after three years 
Cl packaging services after three years 
.. technical testing and analysis after four years 
.. land-based international courier services after four years 
.. the hotel and restaurant sector after four years 
.. travel agencies and tour operators relating to foreigners and Chinese 

in China but not relating to Chinese travelling outside China after 
five years 

.. freight transport by road after three years and by rail after six years 

.. storage and warehousing services after three years. 
Again, in a number of those sectors, the commitments are gradually 

introduced over a phase-in period. 
Commercial presence by wholly foreign enterprises without limits as to the 

form of a branch or a subsidiary will be permitted according to different 
transitional periods ending after four years in relation to non-life insurance. 
Legal services will be permitted to operate in the form of a wholly foreign
owned enterprise through a representative office which will be able to conduct 
certain types of profit-making activities: practising in international and home 
country law, and providing 'information on the impact of the Chinese legal 
environment' . 

The majority of China's commercial presence commitments specifY some 
kind of joint venture requirement. Majority foreign ownership of the joint 
venture is to be permitted in 

.. services incidental to agriculture, forestry or fishing 

.. computer software implementation 

.. data processing 

.. real estate services 

.. scientific consulting 

.. photographic services 

.. convention services 

.. 

.. 
translation and interpreting 
construction and related engineering 
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• some education services 
• some environmental services 
• maritime cargo handling 
• customs clearance 
• container station and depot services. 
Fifty per cent foreign ownership in joint ventures will be permitted in 
• the field of life insurance after three years (in contract to non-life 

insurance in respect of which wholly foreign branches or subsidiaries 
are permitted) 

• paging and various valued-added telecommunications businesses after 
two years. 

Some others commitments require a joint venture arrangement but restrict 
foreign equity to a minority holding 

• 49 per cent in mobile telecommunications joint ventures after three 
years 

• 49 per cent in basic telecommunications including domestic and 
international transmission of voice and data after six years 

• aircraft repair and maintenance services (subject to an economic 
needs test) 

• 49 per cent in international maritime transport joint ventures. 
In earlier versions of the Schedule, China had provided in respect of many 

sectors for supply through a joint venture without specifying the permissible 
extent of foreign equity. This was unsatisfactory. China would have been able 
to limit foreign equity to any chosen percentage or amount in these sectors 
without violating Article XVI:2(f). In the final schedule, each of these entries 
specifY that majority foreign equity is permitted. 

Finally, financial services are subject to a careful set of commitments. After 
a complicated phase-in that expires in December 2006, a foreign bank with 
more than US$20 billion in total assets may establish a branch and a foreign 
bank with more than US$10 billion in total assets may establish a subsidiary 
or a joint venture. Such institutions will be able to operate without geographical 
restriction, may do business in foreign currency and in local currency (subject 
to having operated for three years in China and being profit-making for two 
consecutive years). 

The outcome: contestable markets in 2006 and 
beyond? 

It is of course difficult to predict the actual economic liberalisation that will 
result from China's commitments under the GATS. It is clear from the analysis 
of China's Schedule that there are many sub-sectors in which the GATS will 
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not remove some of the important barriers. In many sub-sectors, foreign 
suppliers will still face barriers precluding simple cross-border supply. In many 
more sub-sectors, foreign suppliers will still not be able to establish a commercial 
presence without having to become involved with a joint venture partner. The 
extent to which implementation of the GATS commitments in sub-sectors 
actually results in lower consumer prices will depend on whether such joint 
venture arrangements are actually implemented on a large enough scale. 

Whether the theoretical legal opportunities to compete using a joint venture 
actually result in competitive markets will depend to some extent upon the 
way that the government sets and administers domestic regulations. Foreign 
suppliers will still have to find a Chinese partner who has approval to operate 
in the particular sector, and whether that constitutes a barrier will depend on 
how restrictive are the threshhold tests for Chinese people to engage in business 
in particular sectors. If only a few Chinese entities have permission to operate 
in a given sector then a commitment to permit Chinese-foreign joint ventures 
will not result in a large increase in competition in that sector. Of course, there 
will still be the need to have the joint venture approved but this part of the 
government decision-making process will be subject to the GATS rules on 
administration of domestic regulation which should ensure some minimum 
standards. Whether the theoretical legal opportunities actually result in 
enhanced competition will also depend on whether foreign suppliers want to 
enter the market on the terms given. In those sectors, where foreign suppliers 
are limited to position in a joint venture which they cannot control and 
ultimately cannot sell, then the incentive to enter the market is obviously less 
than it would be if the more liberal terms of entry applied. 

Even in areas in which there are no joint venture requirements, the 
transformation of the legal opportunity to compete into real competition will 
still depend to some extent on whether domestic regulation obstructs the entry 
of foreign suppliers into the market. The GATS rules on licensing and 
administration should help but in the event of difficulties, the WTO dispute 
settlement process would not be able to provide quick solutions to such 
problems. 

Two key areas will be banking and telecommunications. In the banking 
sector, foreign suppliers will be keen to implement technologies and practices 
used in other markets to try to win market share in a market accustomed to 
local branches and the use of cash. How successful they are will depend on 
how China regulates the use of such technologies and practices. If the regulation 
is restrictive, then it may take a long time before the presence of foreign suppliers 
has a significant impact on the efficiency of the market. In telecommunications, 
it is clear that restrictive conditions on the issue of licences could restrict 
competition. The abuse of market power and control over essential 

104 



legal implications for regulation of trade in services 

infrastructure might also hinder competition. Whether that is a problem will 
depend on the implementation and enforcement of appropriate competition 
laws in China. 

Despite the possible problems, the implementation of the GATS 
commitments will still result in some extraordinary changes. 

.. The opening of distribution, road and rail transport, wholesaling 
and retailing to wholly foreign-owned companies seems certain to 
reduce prices not only for these services but in goods markets as well. 

.. The opening of life insurance to 50 per cent foreign-owned joint 
ventures together with the opening of the funds management 
industry to Chinese-foreign joint ventures will accelerate the ongoing 
transformation in the saving for and payment of retirement incomes. 

• As the tourist industry adapts to having foreign participants who 
can supply local Chinese as well as foreigners, prices may fall causing 
an increase in the volume of foreigners and local Chinese wanting to 
travel in China. 

.. In the telecommunications sector, the minimum change is to a 
comfortable oligopoly of main carriers with competition among 
resellers resulting in modest price falls, but hopefully the increase in 
competition will be more dramatic than that. 

.. Similarly, in the banking sector, the minimum change is to a 
substantial increase in competition for business in the non-household 
sector but hopefully changes in business methods will facilitate a 
substantial increase across the whole sector. 

The services negotiation has shown that some sectors of the Chinese service 
industries have a very significant capacity to lobby the government for the 
purposes of maintaining protection. Some of these have managed to limit the 
extent to which they will be exposed to foreign competitors. The most notable 
example is the telecommunications sector. Depending on the extent to which 
the GATS commitments actually achieve increases in competition, it is possible 
that the rent accruing to the existing producers in the more restricted markets 
will increase. In that event, we can expect some of the lobby groups that managed 
to avoid substantial liberalisation in the accession negotiation to lobby even 
more vigorously in the future to protect their position. In the such sectors as 
banking, telecommunications, maritime and international transport, and 
stockbroking, the Chinese government may find that further unilateral 
liberalisation is extremely difficult. It may only be through the pressure of 
further GATS negotiations that the Chinese government will be able to achieve 
further liberalisation. 

It is quite staggering how far China has come since 1978 when it did not 
even have a legal framework for regulating businesses, let alone foreign 
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businesses. The proposed commitments reflect the gradual development of 
that legal framework and reflect the Chinese socialist approach to regulating 
the economy. The restrictions in many areas and the use of incremental 
liberalisations are in some ways a continuation of the same techniques of 
experimental liberalisation which have been used since 1978 and which have 
previously been politically feasible-the technique of crossing the river by 
stepping on the stones. To some extent the government displays the same 
reluctance to give up of control over planning the economy. However, it is 
clear that the liberalisations to be implemented on WTO accession will mark 
a new phase that goes beyond previous economic reforms. 

It is clear that the Chinese government has been pressured to increase the 
degree of liberalisation embodied in the offer. Importantly, one of the reasons 
for this is that the rest of the world has not stood still while China has been 
negotiating its accession. The post Uruguay Round CATS negotiations, 
particularly those culminating in the Fourth Protocol on Telecoms and the 
Fifth Protocol on Financial Services increased the entry price for China. This 
process is also indicative of what China will face in the future as WTO Members 
continue to negotiate liberalisations under the CATS. 

China's commitments fall prey to some of the limitations that occur in a lot 
of countries including the tendency to avoid giving a cross-border commitment 
and the tendency to press foreign suppliers into joint venture arrangements. 
However, the general observation can still be made that China has given a level 
of commitments which vastly exceeds the commitments made by most 
developing countries. 

There is the possibility that in some areas the commitments may not result 
in a significantly more competitive environment. However, there will still be 
many sectors where foreign participation will substantially increase competition. 
The time lags before the commitments result in actual increases in competition 
may vary from sector to sector and from region to region. As mentioned, it is 
desirable that further liberalisation occurs, particularly in the sectors that have 
escaped substantial liberalisation in the accession negotiation. With China in 
the WTO, it will be possible for the Chinese government to harness the pressures 
from services suppliers in other WTO Members to help it achieve that further 
liberalisation. 

It is worth reflecting on the magnitude of the changes that accession to the 
CATS will bring to China. It is a magnitude of change that exceeds what any 
WTO Member was required to implement on their original implementation 
of the CATS. As the agreement is implemented it will pay all WTO Members 
to remember just how much China has changed in only twenty years and how 
much more the CATS will require it to change. If they lose sight of that and 
are too pugnacious in enforcing compliance then their efforts may backfire if 
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the political climate in China swings away from economic liberalisation. On 
the other hand, if China's trading partners are firm but understanding of China's 
past and the great task ahead of China, then the Chinese government will be 
able to use the outside pressure to help continue the liberalisation process. 

Appendix 6.1 

China's specific commitments on commercial presence 

This summary is based upon the authors' interpretation of the wording of 
Schedule CLlI-The People's Republic of China, Part II-Schedule of Specific 
Commitments on Services, List of Article II MFN Exemptions to the Protocol 
on the Accession of The Peoples Republic of China, 10 November 2001, Doha, in 
force 10 December 2001 (Schedule CLlI is published as an Addendum to the 
Report of the Working Party on the Accession of China, WT/ACCICHN/491 
Add.2, 1 October 2001) (hereinafter 'Schedule CLlI'). 

The dates specified below are based on running the time period specified 
in the Schedule from 10 December 2001. 
Sub-sectors with no scheduled restrictions on commercial presence. 
Consultancy on installation of software (though for commercial presence for 
implementation services, a joint venture is required). 

Some data processing and tabulation services (though joint venture required 
for input processing). 

Financial advisory services and giving financial information. 
Accounting services-the Schedule does not provide for any limitation on 

the entity or maximum foreign equity but it provides that accountants must 
be licensed as Certified Public Accountants by Chinese authorities. An 
additional commitment provides 'Existing contractual joint venture accounting 
firms are not limited only to CPAs licensed by Chinese authorities'. This is a 
derogation from MFN but they have not included this in the Annex on Article 
2 Exemptions. Another additional commitment provides, 'Foreign accounting 
firms are permitted to affiliate with Chinese firms and enter into contractual 
agreements with their affiliated firms in other WTO Members'. 
Sub-sectors with no restrictions on commercial presence after a phase-in. 
Distribution-commission agents or wholesale trade services. No restrictions 
after 10 December 2006 (except for dealing in salt or tobacco). There is a 
complicated phase-in. 

.. Upon accession foreign invested are permitted to distribute their 
products manufactured in China. 

.. From 10 December 2002, foreigners will be able to establish joint 
ventures (with no assured level of foreign equity) to engage in business 
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as commercial agents or wholesalers but not for distribution of certain 
products: salt, tobacco, books, newspapers, magazines, pharmaceutical 
products, pesticides and mulching film, chemical fertilisers, processed 
oil and crude oil. At this stage there may be quantitative limits on 
the number of such joint ventures that can be approved and possible 
limitations on their geographic operation. 

• From 10 December 2003, foreigners will be able to establish joint 
ventutes wholesaling and agency businesses with majority foreign 
ownership, and China agrees to remove any limitations on geographic 
area of operations and also to remove any quantitative restriction on 
the number of joint ventures that may be approved. The same 
limitations as to products will continue. 

• From 10 December 2004, China agrees to permit branches or wholly 
foreign-owned subsidiaries to operate in these businesses and to 
remove the restrictions on dealing in particular products except those 
on salt, tobacco, chemical fertilizers, processed oil and crude oil. 

• From 10 December 2006, China agrees to remove the restrictions 
on dealing in fertilisers, processed oil and crude oil. 

Some retail distribution (not including chain stores with more than 30 
stores which sell certain listed products)-no restrictions after 10 December 
2006 (except for selling tobacco). The wording is almost incomprehensible 
and there is a complicated phase-in. 

• From accession, foreign invested enterprises will be able to distribute 
their own products manufactured in China. China agrees to permit 
foreigners to establish joint ventures (with no assured level of foreign 
ownership) to operate retailing businesses in the five special economic 
zones (Shenzhen, Zhuhai, Shantou, Xiamen and Hainain), in the 
six cities (Beijing, Shanghai, Tianjin, Guangzhou, Dalian and 
Qingdau) and in Zhenghou and Wuhan. China will retain the right 
to restrict the geographic area of operation of the businesses and to 
limit the number of such licences in most of those designated cities 
(no more that four in Beijing and Shanghai and no more than two in 
the other cities) and the right to prohibit such foreign invested joint 
ventures from engaging in retailing of certain products, including 
tobacco, books, newspapers, magazines, pharmaceutical products, 
pesticides, mulching films, processed oil or fertilizer. 

• From 10 December 2002, China agrees to remove any prohibition 
on foreign invested joint ventures' retailing of books, newspapers 
and magazines. 

Cl From 10 December 2003, China agrees to permit foreigners to have 
majority equity in joint ventures operating retail businesses (except 
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non-branded chain stores with more than 30 outlets) and to permit 
additional joint ventures to be established in all provincial capitals 
and in Chongqing and Ningbo. 

• From 10 December 2004, China agrees to permit foreigners to have 
wholly-owned subsidiaries in this sector (except in respect of certain 
chain stores), to remove any quantitative restrictions on the number 
of foreign invested enterprises that may be licensed to operate, to 
remove any limitations on the geographic area in which they may 
operate, and to remove any prohibition on retailing of particular 
products (for all except certain chain stores) except those on tobacco 
and fertilisers. 

.. From 10 December 2006, the restriction on chemical fertilisers will 
be removed. 

For franchising, no restrictions after 10 December 2004. 
Sub-sectors in which commercial presence will be permitted through a wholly 
foreign subsidiary. Commitments on some of these sub-sectors say 'None after 
[a date)' but then specify 'after which wholly owned subsidiaries will be 
permitted'. The insertion of the word 'None' on its own would have indicated 
no restrictions on the form of legal entity but the addition of the words giving 
permission for wholly owned subsidiaries may be taken to mean that branches 
will not be permitted. (For example, taxation services). 

Architectural services and engineering services-wholly foreign-owned 
subsidiaries permitted after 10 December 2006; foreign majority ownership 
permitted from accession. 

Taxation services, management consulting services-wholly-owned foreign 
subsidiaries permitted after 10 December 2006; foreign majority ownership 
permitted from accession. 

Advertising services-wholly-owned foreign subsidiaries permitted after 10 
December 2005; foreign majority ownership permitted after 1 January 2003; 
before that 49 per cent. 

Maintenance and repair services-wholly-owned subsidiaries permitted after 
10 December 2004, with majority ownership allowed after 10 December 2002. 

Rental and leasing services-wholly-owned subsidiaries permitted after 1 
December 2004, majority ownership allowed after 10 December 2002 (though 
this is complicated by a requirement that service suppliers will have global 
assets of US$5 million). 

Technical testing and analysis services (excluding statutory freight inspection 
services)-permit wholly foreign-owned subsidiaries from 10 December 2005, 
with majority foreign ownership in a joint venture between 10 December 
2003 and 10 December 2005, and less than majority interests in a joint venture 
between accession and 10 December 2003(There is a precondition that the 
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joint venture company must have at least US$350,000 in registered capital, 
and that the foreign shareholder in the joint venture has been engaged in the 
business in their home country for more than 3 years). 

Packaging-permit wholly foreign owned subsidiary after 10 December 
2004 (from 10 December 2002, majority ownership, before that joint ventures). 

Certain listed types of Construction and Related Engineering Services
wholly-owned subsidiaries permitted from 10 December 2004 (relates to four 
listed types of construction projects). 

Courier (other than services reserved to Chinese postal service)-wholly
owned subsidiaries permitted after 10 December 2005, majority interest in 
joint venture after 10 December 2002, before that up to 49 per cent interest. 

Certain listed types of Construction and Related Engineering Services
wholly-owned subsidiaries permitted from 10 December 2004 (relates to four 
listed types of construction projects). 

Hotel and restaurant-wholly-owned subsidiaries permitted after 10 
December 2005 but only after a phase-in period between accession and 10 
December 2005 during which joint ventures with majority foreign ownership 
are permitted. 

Certain Travel agency and tour operator services relating to foreigners and 
Chinese in China but not relating to Chinese travelling outside China (This 
schedule entry contains a few ambiguities but seems to allow the following): 
wholly foreign owned subsidiaries will be permitted from 10 December 2007 
with no limit on the establishment of branches in China (There are conditions: 
the foreign investor must be mainly engaged in travel business and have annual 
world wide turnover exceeding US$40 million; and the foreign invested 
company must meet registered capital requirements applying to Chinese 
operators). The phase-in is complicated 

.. from accession, Joint Venture permitted in designated holiday resorts 
and in 4 named cities, with minimum registered capital of RMB 4 
million 

.. from 10 December 2004, majority foreign ownership of a joint 
venture with minimum registered capital of RMB 2.5 million 

.. from 10 December 2007, permit wholly foreign owned subsidiaries, 
remove geographic restrictions removed and remove any limitations 
on the establishment of branches of the foreign invested operator. 

Freight transport by rail will permit wholly-owned subsidiaries after 10 
December 2007. The phase in is: from accession, joint ventures with 49 per 
cent ownership; from 10 December 2004, joint ventures with majority 
ownership, then from 10 December 2007, wholly-owned subsidiaries. 

Freight transport by road will permit wholly-owned subsidiaries after 10 
December 2004. The phase in is: from accession, joint ventures with 49 per 
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cent; from 10 December 2002, joint ventures with majority ownership, then 
from 10 December 2004, wholly-owned subsidiaries. 

Storage and warehousing will permit wholly-owned subsidiaries after 10 
December 2004. The phase in is: from accession, joint ventures with 49 per 
cent foreign ownership, from 10 December 2002, joint ventures with majority 
ownership, and from 10 December 2004, wholly-owned subsidiaries. 
Sub-sectors permitting commercial presence through wholly foreign-owned 
enterprises without limitation as to the form of a branch or a subsidiary. Non
Life insurance (which does not include health and pension insurance, 
reinsurance or brokerage)-after 10 December 2004, foreign non-life insurers 
may have a wholly-owned subsidiary or a branch providing the full range of 
non-life insurance services with no restriction on geographic location. The 
foreign investor must be a foreign insurance company with more than 30 years 
of establishment in a WIO Member, have had a representative office in China 
for 2 consecutive years and have total assets of more than US$5 billion. The 
phase in is complicated. 

• From accession, may have a branch or a joint venture with 51 per 
cent foreign ownership, but only in Shanghai, Guangzhou, Dalian, 
Shenzen and Foshan; and limited to insurance of enterprises abroad 
or certain limited insurance services to foreign invested companies 
being property insurance, related liability insurance and credit 
lllsurance. 

• From 10 December 2003, may have a branch, a joint venture or a 
wholly-owned subsidiary but only in the above-mentioned five cities 
and ten other cities. The business may provide the full range of non
life insurance services. 

• From 10 December 2004, removal of limits on geographic location. 
Sub-sectors in which supply through commercial presence is permitted through 
wholly foreign-owned enterprise in the form of a representative office only 
but with permission to carry on certain types of profit-making activities. 

Legal services-From 10 December 2002, foreign law firms can establish 
representative offices which can engage in profit making legal services with 
limited business scope including home country and international law (There 
are also derogations from national treatment: a six month residency requirement 
and a bar on employing 'Chinese national registered lawyers outside of China). 
Between accession and 10 December 2002, firms are limited to one office in 
one of nineteen listed cities. 
Sub-sectors in which supply through commercial presence is permitted only 
through a joint venture but with majority foreign equity permitted. Services 
incidental to agriculture, forestry fishing: from accession, foreign majority 
ownership permitted. 
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Computer software implementation services: from accession, foreign 
majority ownership permitted. 

Data processing and input preparation services: from accession, foreign 
majority ownership permitted. 

Real estate services on a fee or contract basis: from accession, foreign majority 
ownership permitted. 

Scientific consulting: from accession, foreign majority ownership permitted. 
Photographic services: from accession, foreign majority ownership permitted. 
Convention services. 
Translation and interpretation (interpreting) services. 
Construction and related engineering services (outside the scope of work 

which can be undertaken by wholly owned subsidiaries)-from accession, 
foreign majority ownership permitted. 

Education: from accession, joint schools may be established in primary 
education, secondary education, higher education services, adult education 
services and other education services with foreign majority ownership permitted. 

Environmental services (including sewage, solid waste disposal, exhaust gases, 
noise abatement, nature protection, sanitation, and other environmental 
services) only in form of joint ventures. 

Maritime cargo handling services. 
Customs clearance services for maritime transport. 
Container station and depot services. 

Sub-sectors in which supply through a commercial presence is permitted only 
through a joint venture with up to 50 per cent foreign equity. Various value
added communications services (including electronic mail, voice mail, on
line information an database retrieval, electronic data interchange and online 
information and data processing) and for paging services: from 10 December 
2003, 50 per cent equity in joint ventures with no geographic restrictions. 
The phase-in is 

.. between accession and 10 December 2002, 30 per cent equity in 
joint venture which can operate in Beijing, Shanghai and Guangzhou 

.. between 10 December 2002 and 1 December 2003, permit 49 per 
cent equity in joint ventures which can operate in 17 Chinese cities 

.. from 10 December 2003, 50 per cent equity in joint ventures with 
no geographic restrictions. 

For life insurance-from 10 December 2004, 50 per cent ownership in a 
licensed joint venture; preconditions for licenses are 30 years of establishment, 
have had a representative office in China for two consecutive years and have 
total assets of more than US$5 billion; permitted business includes individual 
life insurance and health insurance to foreigners and Chinese citizens, and 
group pension/annuities insurance to foreigners and Chinese; no geographic 
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restrictions. The phase-in is 
• upon accession, 50 per cent joint ventures with licence subject to 

above conditions; limited to Shanghai, Guangzhou, Dalian, Shenzhen 
and Foshan; limited to individual (not group insurance) to foreigners 
and Chinese; (cannot provide group life insurance; cannot provide 
health insurance) 

• from 10 December 2003, 50 per cent joint ventures, same limitations 
on scope of business, but expanded to an additional ten cities 

• from 10 December 2004, 50 per cent joint ventures, removal of 
geographic restrictions;. Removal of restriction on providing health 
insurance and on providing group pension annuities insurance to 

foreigners and Chinese. 
Sub-sectors in which supply through commercial presence is permitted only 
through a joint venture with minority foreign equity. Basic 
telecommunications-domestic and international transmission of voice, packet 
switched data, circuit switched data and fax: joint ventures with 49 per cent 
equity permitted from 10 December 2007. The phase-in is 

• between 1 January 2004 and 1 January 2006, joint ventures with 
25 per cent foreign equity, which may operate in and between three 
cities, with no limit on the number of joint ventures 

• from 10 December 2006, joint ventures with 35 per cent equity 
operating in and between 17 cities 

• from 10 December 2007, joint ventures with 49 per cent equity 
without geographic restrictions. 

Basic telecommunications-mobile (voice and data) services: joint ventures 
with 49 per cent foreign equity will be permitted from 10 December 2006. 
The phase-in is 

• between accession and 10 December 2002, joint ventures with 25 
per cent foreign equity, which may operate in and between three 
cities, with no limit on the number of joint ventures 

.. from 10 December 2002, joint ventures with 35 per cent equity 
operating in and between 17 cities 

.. from 10 December 2004, joint ventures with 49 per cent equity 

.. from 10 December 2006, removal of geographic restrictions. 
Construction and renovation of cinema theatre services limited to 49 per 

cent foreign equity. There is no commitment about the actual operation of the 
cmema. 

Aircraft repair and maintenance-permits joint ventures but only with 
'Chinese side shall hold controlling shares or be in a dominant position in the 
joint ventures' and says that granting of licences is subject to an economic 
needs test. 
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International maritime transport for freight or passengers-can have a joint 
venture only for operating ships under Chinese flag. Maximum foreign equity 
of 49 per cent (also chairman of board and general manager appointed by 
Chinese side of joint venture). 

Maritime agency services-joint venture with up to 49 per cent foreign 
equity share. 
Sub-sectors with various other restrictions. Joint venture hospitals with 
quantitative limitations in line with China's needs, with foreign majority 
ownership. National Treatment derogation specifies that the majority of doctors 
and medical personnel must be Chinese nationals. 

Off-shore oilfield and geological services-required to be in the form of 
petroleum exploitation in cooperation with Chinese partners. 

()nshore oil-field services-required to be in the form of petroleum 
exploitation in cooperation with China National Petroleum Corporation. The 
legal entity, its domicile and its bank accounts must be approved; the 
information acquired is the property of CNPC. 

Video distribution (excluding motion pictures)-from accession, by 
contractual joint venture. 

Banking services after 10 December 2006. 
A foreign bank with more than US$20 billion in total assets may establish 

a branch. 
A foreign bank with more than US$10 billion in total assets may establish 

a subsidiary or a joint venture. 
No geographic restrictions. 
Foreign banks may do business in foreign currency without restriction as to 

clients. 
Foreign banks may obtain a license to do business in local currency, without 

restrictions as to clients, subject to having had three years business operation 
in China and being profit-making for two consecutive years. 

The phase-in is complicated. 
.. Upon accession: Foreign financial institutions (same criteria for 

establishment) may do business in foreign currency without 
geographic restrictions and without restriction as to clients; foreign 
financial institutions may obtain licences to engage in local currency 
business if they have had 3 years business operation in China and 
been profitable for 2 consecutive years; those foreign financial 
institutions granted licences to do local currency business may be 
restricted to 4 named cities and to foreign customers. 

• From 10 December 2002: those foreign financial institutions licensed 
to do local currency business may be restricted to 9 named cities. 

.. From 10 December 2003: those foreign financial institutions licensed 
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to engage in local currency business may provide services to Chinese 
enterprises but may be restricted to 13 named cities. 

• From 10 December 2004: foreign financial institutions licensed to 

engage in local currency business may be restricted to do business in 
16 named cities. 

" From 10 December 2005: foreign financial institutions licensed to 

do business in local currency may be restricted to 20 named cities;. 
" From 10 December 2006: foreign financial institutions licensed to 

do business in local currency will be permitted to provide services 
without geographic restrictions and to all Chinese clients. 

Freight Forwarding Agency Services-the schedule says that there will be 
no restrictions after 10 December 2005 but provides that the commercial 
presence will be permitted through a wholly-owned subsidiary which implies 
that branches will not be permitted. In addition, for the wholly-owned 
subsidiaries, it specifies that the minimum registered capital is US$1 million 
and that the operation term is 20 years. A complicated phase-in applied prior 
to 10 December 2005. 
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Notes 

World Bank, China fact sheet at http://www.worldbank.org giving a population at the 
end of 1998 of 1.239 million. 

2 Foreign Trade Law of the Peoples Republic of China. Adopted at the Seventh Meeting of the 
Standing Committee of the Eighth National People's Congress, 12 May 1994, promulgated 
by Order No. 22 of the President of the PRC ,12 May 1994 and effective as of 1 July 
1994. 

3 These examples are extracted from Wang (1995:519) as examples ofliberalisations that 
had occurred by September 1994. 

4 The list of sectors is set out in WTO document MTN.GNS/W/120, 10 July 1991. A 
complete list of the sectors and sub-sectors is set out in Croome (1999: 199-205). It seems 
that air reservations has been added to the 160 sub-sectors used during the Uruguay 
Round. Of course, there may be further creation of categories and sub-categories of sectors 
in the future. 

5 A committnent relating to the supply of a service through the establishment of a commercial 
presence carries with it a commitment to allow related transfers of capital into its territory. 
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See the interpretative note to GATS, Article XVI: 1. 
6 GATS, Article XVI:2. The exception is given by the following words, 'unless otherwise 

specified in its Schedule'. 
7 The phrase in Article XVI:2 which says, 'In sectors where market-access commitments are 

undertaken' must be interpreted in conjunction with the definition of the word 'sector'. in 
Article XXVIII (e) which provides that sector of a service means, 

(i) with reference to a specific commitment, one or more, or all, sub-sectors of that service, 
as specified in a Member's Schedule 
(ii) otherwise, the whole of that service sector, including all of its sub-sectors. 

8 These additional rules are also set out in Altinger and Enders (1996:310-11). 
9 See WTO, LegalInstruments Embodying the Results of the Uruguay Round of Multilateral 

Trade Negotiatiom, done Marrakesh, 15 April 1994, Annex Ib (GATS), Volume 28, 
'China: Schedule of Specific Commitments:23, 211-53 (,Chinas 1994 Draft GATS 
Schedule') . 

10 The Uruguay Round negotiations made a distinction between basic and valued-added 
telecommunications services. 

11 SecondProtocol to the GATS, Geneva, 28 July 1995, in force on 1 September 1996. 
12 See WTO, 'The Results of the Financial Services Negotiations under the General Agreement 

on Trade in Services (GATS), downloaded from http://www.wto.org/wto/services/ 
finance_background.htm on 17 April 2000. The United States, in particular, was unsatisfied 
with the result and broadened its MFN exemption in the financial services sector, wishing 
to maintain an approach based on reciprocity until more widespread and deeper liberalisation 
could be achieved in this sector. 

13 Third Protocol to the GATS, done Geneva, 21 July 1995, in force 30 January 1996. 
14 See WTO document WT/ACCICHN/4, 4 December 1996 'Working Party on the 

Accession of China-Communication from China', containing a revised version of China's 
Schedule of Specific Commitments on Trade in Services, 21 November 1996 (China's 
1996 Draft GATS Schedule). The document refers to its annexure as the attached revised 
version of China's Schedule of Specific Commitments on Trade in Services, 21 November 
1996, reflecting the results of services negotiations held between China and WTO 
Members since January 1995. However, the document submitted by China is Headed 
'China: Schedule of Specific Commitments (Revised version, October 1996)'. Despite 
references to different dates, all references are to the same document, WT/ACCICHN/4. 

15 Fourth Protocol to the GATS, Geneva, 15 February 1997, in force 5 February 1998 (Basic 
Telecoms Agreement). For a general description of the Basic Telecoms Agreement, see 
WTO, 1998a. 'WTO telecom talks produce landmark agreement', Focus Newsletter, 
16(February): 1-2; and WTO, 1998b. 'WTO telecoms accord enters into force' Focus 
Newsletter, 27:6. 

16 See WTO Focus, No 27, February 1998, p6. 
17 China's revised services offer contained in WT/ACCICHN/12 was circulated on 20 

November 1997 (Chinas 1997 Draft GATS Schedule). 
18 See 'USTR says new Chinese services offer falls short of expectations', Inside US Trade, 

15(45): 1. 'US official says China WTO negotiations could suffer from delay' Inside US 
Trade, 15 (48):4-5; 'Kristoff says US to make decision on China WTO, MFN by March' 
Imide US Trade, 15(49):1,23; 'US, China far apart on services; goods offer to come next 
year'Imide US Trade, 15(50):1, 18-19. 
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19 'The Results of the Financial Services negotiations under the CATS', downloaded on 18 
April 2000 from the WTO website, http://www.wto.org/wtolservices/ 
finance_background.htm. 

20 The 70 Members include the EC which submitted one schedule for the entire EC of 15 
countries. See 'The Results of the Financial Services negotiations under the CATS' 
downloaded on 18 April 2000 from http://www. wto.org/wto/ services/ 
finance_background.htm. 

21 Fifth Protocol to the CATS done Ceneve 14 November 1997, in force generally 1 March 
1999 (for Australia on 3 May 1999). 

22 See 'Lang says WTO financial deal sets high standard for China, Russia', Inside US Trade, 
16(2):8. 

23 See USTR Press Release 99(34), 8 April 1999 (including the 17 page annexure). See also 
Australia Deputy Prime Minister and Minister for Trade, Media Release, 11 April 1999 , 
'US-China Trade Breakthrough'. 

24 Eg, see Bhala, Raj, 'Enter the Dragon: An Essay on China's WTO Accession Saga' (2000) 
15(6) American University International Law Review 1469-1538 at 1502-1503. 

25 See Australia, Deputy Prime Minister and Minister for Trade, Media Release, 31 May 
1999 'Major Trade Breakthrough with China-Australia reaches In-Principle Agreement 
On China's WTO Membership'; 'Australia reaches WTO Deal with China' Financial 
Times 14 July 1999. With Japan, see 'China and Japan reach outline deal on WTO entry' 
Financial Times 8 July 1999 (reporting a Japanese official saying the deal was substantially 
weaker than the deal offered by Zhu to Clinton in April) and 'Zhu says April WTO 
Concessions to US Still Valid, China and Japan Reach Deal' China Online 14 July 1999 
www.chinaonline.com (reporting a Japanese official saying that Premier Zhu Rongji had 
said he would not withdraw the offer made in April 1999). 

26 See USA, White House, Press Release 'Summary of US -China Bilateral WTO Agreement' 
17 November 1999. 

27 Canada, Department of Foreign Mfairs and International Trade, News Release, 26 
November 1999, N 0.256, 'Canada and China sign historic bilateral WTO agreement'. 

28 US-PRC Bilateral Agreement, 15 November 1999 (which was published on CD Rom 
by China Online in March 2000) (for summaries and commentary, see the website of the 
United States-China Business Council http://www.uschina.org/publiclwto/#bilat ). 

29 The European Union News Release N023/00, 19 May 2000 'EU-ChinaAgreement 
onWTO'. 

30 USTR, Press Release 01(38), 14 June 2001, 'USTR Releases Details on US-China 
Consensus on China's WTO Accession'. 

31 Protocol on the Accession o/The Peoples Republic o/China, 10 November 2001, Doha, 
(published in Ministerial Decision of 10 November 2001, 'Accession of the People's 
Republic of China', WT/U432 dated 23 December 2001). (available at http:// 
www.wto.org/english/thewto_e/acc_e/completeacc_e.htm ). 

32 Schedule CUI-The People's Republic of China, Part II-Schedule of Specific 
Commitments on Services, List of Atticle II MFN Exemptions (published as an Addendum 
to the Report of the Working Party on the Accession of China, WT/ACC/CHN/49/ 
Add.2, 1 October 2001) (hereinafter 'Schedule CUr). 

33 For example, see the criticisms recorded in Inside US Trade, 5 December 2000, 15 (49) :5-6. 
34 Law o/the PRC on Chinese-Foreign Equity Joint Ventures (adopted at the second session of 
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the 5th National People's Congress on 1 July 1979). 
35 Law on Chinese-Foreign Equity Joint Ventures, Article 4. 
36 Interim Regulations 0/ the State Council 0/ the PRC concerning the Control 0/ Resident 

Representative Offices o/Foreign Enterprises, promulgated 30 October 1980 by the State 
Council. See Article 2. 

37 Procedures of the State Administration for Industry and Commerce o/the P RC for the Registration 
andAdministration o/Resident Representative Offices o/Foreign Enterprises, promulgated 5 
March 1983 by the State Council. 

38 Law o/the P RC on Foreign Capital Enterprises (adopted at the 4th Session of the 6th NPC, 
promulgated by Order No. 39 of the President of the PRC and effective 12 April 1986). 

39 Law o/the PRC on Chinese-Foreign Contractualjoint Ventures (adopted at the 1st Session 
of the 7th NPC of the PRC on 13 April 1988 and effective on the date of promulgation). 

40 Law on Chinese-Foreign Contractual Joint Ventures, Article 2. 
41 Amendment to the Constitution o/the PRC (adopted atthe 1st session of the 7th NPC on 

12 April 1988). 
42 In Shanghai in December 1990 and in Shenzhen in April 1991. See Hasenstab (1999: 138). 
43 Company Law o/the Peoples Republic o/China (adopted at the 5th Meeting of the Standing 

Committee of the 8th NPC on 29 December 1993 and promulgated by Order No. 16 of 
the President of the PRC on 29 December 1993 and effective as of 1 July 1994). 

44 See China: Schedule of Specific Commitments, 15 April 1994 in Uruguay Round of 
Multilateral Trade Negotiations:Legal Instruments, 28:23211 fI See the commitments on 
insurance and banking permitting branches in some circumstances. 

45 Administrative Regulations of Foreign Financial Institutions ofPRC, promulgated by the 
State Council on ?January 1994, in force 1 April 1994. See Zhipan (1996:186-204). 

46 Detailed Rules o/the Ministry o/Foreign Trade and Economic Cooperation for the Implementation 
o/the Provisional Regulations governing the Examination, Approval andAdministration 0/ 
Resident Representative Offices o/Foreign Enterprises, promulgated 13 February 1995 by 
the Ministry of Foreign Trade and Economic Cooperation. 

47 Special Regulations of the State Council Concerning Floating and Listing of Shares Overseas 
by Companies Limited by Shares, promulgated 4 August 1994 for H shares. See Xi-Qing 
(1996). 

48 Regulations of the State Council concerning Foreign Investment Shares Listed Domestically 
by Companies Limited by Shares, promulgated 4 January 1996 for B shares. See Xi-Qing 
(1996). 

49 Generally, on the types of business entities permitted under PRC law. See Fu (1998). 
50 See the 1980 Interim Regulations, the 1983 SAlC Procedures and the 1995 MOFTEC 

Rules relating to Representative Offices referred to above, and see Company Law o/the 
Peoples Republic o/China, 1993, Article 199 provides that 'a foreign company may, in 
accordance with this Law, establish a branch within the territory of the People's Republic 
of China to engage in production and business activities'. 

51 Company Law o/the PRC, Article 200 requires the submission of an application to the 
authorities in charge in China. 

52 Law o/the Peoples Republic o/China on Foreign-CapitalEnterprises (adopted at the Fourth 
Session of the Sixth National People's Congress, promulgated by Order No. 39 of the 
President of the PRC and effective as of 12 April 1986). 

53 See Gao (1996: 15-16 and fn25) citing the Regulations o/the State Council Concerning 
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Foreign Investment Shares Listed Domestically by Companies Limited by Shares, promulgated 
4 January 1996 for B shares. 

54 See Gao (1996: 15-16 and fn25) citing the Special Regulations o/the State Council Special 
Regulations o/the State Council concerning Floating and Listing o/Shares Overseas by Companies 
Limited by Shares, promulgated 4 August 1994 for H shares. 

55 Law o/the Peoples Republic o/China on Chinese-Foreign Equity Joint Ventures. Adopted at 
the Second Session of the 5th National People's Congress on 1 July 1979 and revised in 
accordance with the Decision of the Law of the People's Republic of China on Chinese
Foreign Equity Joint Ventures adopted at the 3rd Session of the 7th National People's 
Congress on 4 April 1990. 

56 Law o/the P RC on Chinese-Foreign Equity Joint Ventures, Article 12. See also Fu (1998 :287) 
which refers to Article 100 and Chapter 9 and 10 of the Implementation Regulation on the 
PRC Equity Joint Venture Law. 

57 Law o/the Peoples Republic o/China on Chinese-Foreign Contractualfoint Ventures (adopted 
at the 1st Session of the 7th National People's Congress and promulgated by Order No. 4 
of the President of the People's Republic of China on 13 April 1988, and effective as of the 
date of promulgation). 

58 In general these comparisons are made upon the basis of the data collected in Altinger and 
Enders (1996). Their data are based on the schedules of the first 106 WTO Members (95 
schedules including one schedule for the EC). 

59 Altinger and Enders (1996:318) shows that on average WTO Members were unbound 
as to 34 per cent of sub-sectors for cross-border supply, but only 13 per cent for consumption 
abroad, 4 per cent for commercial presence and 6 per cent for presence of natural persons. 

60 Altinger and Enders (1996: 318) shows developing country Members remaining unbound 
as to cross-border supply on 45 per cent of commitments compared with 25 per cent for 
developed country Members. 

61 In fact the commitment on advertising service (see entry IF(a» is not expressed to be 
unbound for cross-border advertising but is limited to business conducted through 
advertising agents registered in China which means that it is unbound with respect to 

advertising services conducted directly to clients. 
62 Other than scheme design which can be provided on a cross-border basis: Schedule CLlI, 

para 1 A(d) & (e):8. 
63 See Altinger and Enders (1996), describing their classification of activities based on the list 

of 160 entries shown on the list used in the Uruguay Round, 'Services Sectoral Classification 
List' GATT document MTN.GNS/W/120. Table 6 lists 34 WTO Members' schedules 
which do not contain any horizontal restrictions on market access for commercial presence 
and lists 23 WTO Members' schedules which contain a horizontal limitation which 
require authorisations. The developed countries with horizontal limitations setting out 
authorisation requirements are Australia, Canada, Finland, France, Italy, Liechtenstein, 
New Zealand, Portugal and Spain. 

64 See Altinger and Enders (1996:table 6) listing 18 Members with horizontal commitments 
specifYing a particular legal entity and 9 with horizontal commitments requiring joint 
ventures. 

65 See above: Article 4 requires a minimum of25 per cent equity. 
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