
67

Title I: General Principles 
(Sections 16–28)

Section 16 
(Universality and equality)

1. All citizens are equal before the law, shall exercise the same 
rights and shall be subject to the same duties.

2. No one shall be discriminated against on grounds of colour, 
race, marital status, gender, ethnical [ethnic] origin, language, 
social or economic status, political or ideological convictions, 
religion, education and physical or mental condition.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 16

(Universality of rights)

1. All citizens are equal before the law, shall exercise the same rights and 
shall be subject to the same duties.

2. No one shall be discriminated against on grounds of colour, race, gender, 
ethnical [ethnic] origin, social or economic status, political or ideological 
convictions, religion, education and physical or mental condition.

Commentary: This section was based on art 16 of the FRETILIN Project1 and 
was adopted in a vote of 14:1:4. A slightly longer version of s 16(2) advanced 
by the office holders of the committee referred also to no one being ‘privileged, 
favored, prejudiced, deprived of any right or exempted from any duty’ on the 
specified grounds. This longer formulation was rejected in a vote of 3:11:6.

1 The term ‘Project’ was used to refer to the draft texts produced by some political parties prior to the 
constitutional process.
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Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 16

(Universality and equality)

1. All citizens are equal before the law, shall exercise the same rights and 
shall be subject to the same duties.

2. No one shall be discriminated against on grounds of colour, race, gender, 
sexual orientation, ethnical [ethnic] origin, social or economic status, 
political or ideological convictions, religion, education and physical or 
mental condition.

Commentary: The Systematisation and Harmonisation Committee added in 
‘sexual orientation’ as a ground of prohibited discrimination. The heading was 
also changed from ‘Universality of rights’ to ‘Universality and equality’.

Plenary debate (12 December 2001)

During the plenary debate, discussion focused on (i) the appropriate terms for 
the heading and (ii) the sufficiency of the prohibited grounds of discrimination.

Heading

The Systematisation and Harmonisation Committee’s change to the heading of the 
draft section prompted some discussion, in particular as to the significance of the 
term ‘equality’. Manuel Tilman (KOTA), the Rapporteur for the Systematisation 
and Harmonisation Committee, explained that usage of the term ‘equality’ was 
to signify that all citizens, whether big or small, black or white, rich or poor, 
would be treated equally before the law.2 Rui António (FRETILIN) and José Reis 
(FRETILIN) favoured referring to ‘Universality of rights’ alone, as the clause 
dealt with the application of rights to all persons. Jacob Fernandes (FRETILIN) 
also spoke in support of the original thematic committee heading, noting that 
certain discrimination was permissible, giving the example of a person who 
could not see clearly being prevented from being a pilot.3

Several proposals for amendments to the heading were advanced. Quitéria da 
Costa (UDT), Manuel Tilman (KOTA), Clementino Amaral (KOTA) and Pedro da 
Costa (PST) suggested altering the heading to ‘Principles of universality and 

2 Vicente Guterres (UDC/PDC) of the Systematisation and Harmonisation Committee also spoke in favor of 
retaining the reference to both universality and equality in the heading.
3 José Reis (FRETILIN) also noted the acceptability of treating different things differently, in favouring the 
reference to universality alone in the heading.
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principles of equality’. This was rejected in a vote of 8:33:43.4 Another proposal 
was to revert back to ‘Universality of rights’ (a proposal of Rui António da 
Cruz (FRETILIN) and other members).5 While this proposal garnered significant 
support, it also failed in a vote of 39:16:28. Ultimately, the Systematisation 
and Harmonisation Committee’s text for the heading was adopted in a vote of 
53:5:25.

Distinctions between classes of citizens: The reference to equality in the heading 
and the contents of sub-s (1) proclaiming the equality of citizens prompted a 
return to debates over the earlier adopted draft s 4. Under draft s 4, those who 
had ‘acquired citizenship’ (as opposed to ‘original citizenship’ by virtue of birth) 
were ineligible for diplomatic and military posts. Furthermore, the same section 
foreshadowed later regulation of acquired citizens’ access to public office. In 
the context of debate on s 16, all speakers supported recognition of equality 
rights. However, several members complained of the inconsistency between 
proclaiming equal rights in this section and providing for unequal treatment 
in the earlier adopted s 4.6 Others argued there was no contradiction in the two 
sections, with s 4 variously justified as a political matter7 or a common practice 
in countries which respected human rights.8 Draft s 4 was criticised in many 
submissions9 and was eventually omitted at a later stage of the constitutional 
debate. Section 16(1) was adopted without amendment in a vote of 77:0:3.

Consideration of extra grounds of non-discrimination

It was the grounds of prohibited discrimination contained within s 16(2) that 
dominated discussion during the plenary debate.

Sexual orientation: Most contentious of the grounds considered was that of 
‘sexual orientation’. Although Thematic Committee I had not included this 
ground in their draft text, it appeared in the text prepared by the Systematisation 

4 This vote is written according to the contemporary notes of the author. Unfortunately, it was not captured 
in the recording provided to the author.
5 According to the recording, the amendment was proposed by Rui António da Cruz (FRETILIN), José 
Reis (FRETILIN), Vicente Soares Faria (FRETILIN), Armando da Silva (PL) and others whose names were not 
decipherable by the President of the Assembly, Lú Olo.
6 Those speaking against s 4 in this context included Rui Meneses (PD), Mariano Sabino Lopes (PD), Eusébio 
Guterres (PD), Aquilino Guterres (PD), Armando da Silva (PL), and Milena Pires (PSD). During the discussion 
on the heading to the section, Adérito Soares (FRETILIN) also spoke against s 4.
7 Jacob Xavier (PPT).
8 Jacinta Maia (FRETILIN). Others seeing no contradiction included Orsório Florindo (FRETILIN) and 
Januário Soares (FRETILIN).
9 See for instance, the letter from the UN High Commissioner for Human Rights, Mary Robinson, to the 
President of the Constituent Assembly, 19 December 2001. A copy of this letter was transmitted by the SRSG 
to the President of the Assembly on 3 January 2002 and read out to the Assembly on 9 January 2002. In this 
letter the High Commissioner argued that there was no legitimate basis for discriminating between ‘original’ 
and ‘acquired citizens’. See too the submission of the Human Rights Unit, UNTAET, ‘Summary of select 
technical comments concerning the East Timorese draft Constitution and its treatment of human rights’, 
December 2001, 1.
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and Harmonisation Committee. This discrepancy was noted in the plenary 
discussion10 and prompted extensive debate. João Carrascalão (UDT) was one 
of the most vocal opponents of inclusion of this ground, describing sexual 
orientation as a condition, a tendency which should be regarded as a private 
issue. Given that homosexuality was not accepted in all families, Carrascalão 
voiced concern that singling out sexual orientation in this context might create 
‘social shock’ and provoke attention against homosexuals.11 It might also lead to 
the view that other conditions or diseases were not covered in the Constitution. 
Miguel Soares (FRETILIN) supported João Carrasacalão in opposing the 
inclusion, arguing that it might create ‘contradictions’ and confusion at a 
time when Timor was just starting out as a nation.12 Other opponents voiced 
support for the concept of non-discrimination on the basis of sexual orientation, 
whilst giving a range of rationales for the ground’s deletion. Elizario Ferreira 
(FRETILIN) saw that it would create conflict with the (Catholic) Church. Rui 
António (FRETILIN) suggested there was a lack of readiness in Timor-Leste to 
deal with the subject.13 Vicente Faria (FRETILIN) opined that the issue could be 
more usefully dealt with through education, or in dealing with health issues 
(referring to the issue of HIV/AIDS).14 Armando da Silva (PL) considered that 
referring to ‘sex’ was sufficient, fearing that reference to ‘sexual orientation’ 
carried a connotation that they were orienting youth.

Defending inclusion of the term, Adérito Soares (FRETILIN, and Chair of the 
Systematisation and Harmonisation Committee) explained its genesis as the 
proposal of some members of the Systematisation and Harmonisation Committee. 
While acknowledging that the text possibly should have been set out in the 
column detailing suggestions from the Bench rather than appearing in the main 
body of the text, he remained supportive of its inclusion. Milena Pires (PSD) 
spoke at particular length on the topic. Whilst recognising the sensitivity of the 
topic, Pires encouraged the Assembly to deal openly with the issue of sexual 
orientation. She sensed that people did not wish to talk about the issue, thinking 
that if the door was closed on the topic, it would disappear. However, if the 
Assembly wanted the Constitution to be inclusive, the issue of homosexuality 
needed to be addressed. Responding to earlier comments, Pires noted that 
homosexuality was not a disease, but was natural, and existed in Timor. As 
a new nation, the Assembly needed to look at conditions in the country and 
not discriminate against persons of different sexual orientation. Inclusion of the 
term in the Constitution would not ‘give people ideas’, as had been suggested. 
HIV/AIDS was not transmitted just because of homosexuality. Pires argued that 

10 Pedro Gomes (ASDT), Adalgisa Ximenes (FRETILIN), Vicente Faria (FRETILIN).
11 João Carrascalão (UDT).
12 Other supporters of João Carrascalão’s view included Josefa Soares (FRETILIN).
13 Rui António (FRETILIN).
14 In this context, reference was made to reports of ‘foreigners of that sexual orientation’ coming to Timor, 
seemingly linking this to HIV/AIDS in Timor.
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the Assembly should have the courage to act against discrimination, including 
ensuring non-discrimination in the workplace. Francisco Branco (FRETILIN) 
likewise supported retention of the reference to sexual orientation on the basis 
that homosexuals had rights just like other citizens.

The vote on retaining ‘sexual orientation’ in the text failed: 13:52:14.

Following the vote, several members spoke out strongly against the result. 
Milena Pires (PSD), for example, emphasised the importance of rights for all. 
Mariano Sabino Lopes (PD) stressed that in supporting non-discrimination 
against all, he was looking at the reality of Timor and not an overseas country 
like America or Australia.15 Homosexual people in Timor, he argued, should not 
be treated as second- or third-rate citizens.

Additional grounds considered: Birth, Age and Language: ‘Birth’ was put forward 
as an additional ground by Clementino Amaral (KOTA), and its inclusion was 
supported also by Pedro da Costa (PST). Amaral advocated inclusion of this 
term on the basis that all persons, whether born in the mountains or the city, 
whether in a palace or a thatched house, should have the same rights. Lucia 
Lobato (PSD) spoke in favour of non-discrimination against children who 
were born without a father being around or having any links with the child. 
Families did not necessarily have the means to look after the children in such 
circumstances, so there was a need for particular protection. João Carrascalão 
(UDT) similarly considered ‘birth’ relevant given the experience of children of 
rich parents or from a particular family having been viewed as powerful and 
given preference in employment and other such matters.16 Others considered 
‘birth’ as unnecessary given the existing references to ‘ethnic origin’,17 or the 
existing protections for children.18

‘Age’ was another ground proposed by Clementino Amaral (KOTA) on the basis 
that, at times, younger persons were not shown respect by their elders and were 
not listened to. In support of his proposal, he referred to UNICEF’s support 
for the inclusion of both ‘age’ and ‘birth’ as grounds of non-discrimination. 
Rui Meneses (PD) considered that if ‘age’ were included, the law would need 
to define ‘age’ further. Meneses queried the situation in which a law gave the 
right to work to the elderly, whereas in reality the elderly were not productive 
[at work]. The inclusion of ‘age’ provoked some discussion about the need for 
a proper understanding of ILO conventions (raised by Eusébio Guterres (PD), 
and Mariano Sabino Lopes (PD)) on issues such as preventing children from 

15 This appears to have been a reference to the explanation given by speakers such as Madalena da Silva 
(FRETILIN) that in voting against the clause, she had been reflecting the situation of those born in Timor, 
rather than those born overseas.
16 Support also came from Pedro da Costa (PST).
17 Armando da Silva (PL).
18 José Manuel (FRETILIN).
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working, whilst ensuring those capable of work were able to do so without 
facing discrimination. Mariano Sabino Lopes (PD) noted situations where age 
was part of the criteria for work, giving the example of a maximum age for 
persons serving in the military.19 José Manuel da Silva Fernandes (FRETILIN) 
spoke against inclusion of age, noting there was already a provision concerning 
children’s rights.

‘Language’ was also put forward as another ground of prohibited discrimination 
by Pedro Gomes (ASDT), supported by Pedro da Costa (PST). Constância de 
Jesus (FRETILIN) considered that language was already covered by ‘ethnic 
origin’, a view also voiced by Armando da Silva (PL). No specific amendment 
was put in relation to ‘language’.

The proposal to add ‘marital status, age and birth’ (chief proponent, Clementino 
Amaral (KOTA))20 failed to pass in a vote of 21:25:33.

Marital status: The only ground that was successfully added to the list during 
the plenary session was that of ‘marital status’ (‘estado civil’). Its inclusion 
was proposed by Adérito Soares (FRETILIN), with support emanating from a 
range of FRETILIN, PD and PL members.21 Others who spoke in favour included 
Constância de Jesus (FRETILIN), Adaljiza Magno (FRETILIN), Rui Meneses da 
Costa (PD), Armando da Silva (PL), Mariano Sabino Lopes (PD), and José Manuel 
da Silva Fernandes (FRETILIN). During the debate, several specific situations of 
discrimination faced by women at work were raised, including discrimination 
on the basis of pregnancy or marriage (that is, being viewed as having family 
responsibilities).22 The addition of marital status passed in a vote of 57:0:22.23

Discussion of adding a reference to freedoms: Mariano Sabino Lopes (PD) noted at 
several times during the debates that the clause referred to rights and duties, but 
did not mention freedoms (‘liberdades’). Other members who spoke in favour of 
mentioning freedoms more explicitly in this context included Rui Meneses (PD) 
and Milena Pires (PSD). A written proposal put forward by PD spelt out that 
equality included equal rights and equal freedoms. The proposal referred also 
to promoting the realisation of equality through legislative and other measures 

19 Mariano Sabino Lopes (PD).
20 The original proposal for the inclusion of ‘age’ and ‘birth’ came from Clementino Amaral (KOTA), Manuel 
Tilman (KOTA), João Carrascalão (UDT), and Quitéria da Costa (UDT) according to the recording. Vicente 
Guterres (UDC/PDC) suggested that this proposal be merged with that of Adérito Soares (regarding marital 
status) and this was agreed to by Clementino Amaral. Upon the defeat of this amendment, a separate vote took 
place on the proposal of Adérito Soares.
21 Those who signed the formal submission of the proposal were Adérito Soares (FRETILIN), Eusébio 
Guterres (PD), Adaljiza Magno (FRETILIN), Armando da Silva (PL) and Cipriana Pereira (FRETILIN).
22 The issue of discrimination faced because of pregnancy was raised specifically by Adaljiza Magno 
(FRETILIN) and José Manuel (FRETILIN) in speaking in support of the inclusion of ‘marital status’.
23 An annotated copy of the draft in the Assembly files recorded this vote as including 20 abstentions; 
however, the vote called out by Lú Olo was 22 abstentions.
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to protect persons who had been disadvantaged by discrimination (a ‘special 
measures’ clause). Explicit reference to freedoms was regarded as unnecessary 
by several members, given the overall contents of the Constitution. Vicente 
Guterres (UDC/PDC), for instance, referred to the title given to this part of the 
Constitution (‘Fundamental Rights, Duties, Freedoms and Guarantees’) and 
to later sections dealing with specific freedoms. Lú Olo (FRETILIN) similarly 
thought an addition was unnecessary given that that this section appeared 
under Title I headed ‘General Principles’ whereas Title II, for instance, dealt 
with ‘Personal Rights, Freedoms and Guarantees’ within the overall part of 
the Constitution dealing with ‘Fundamental Rights, Duties, Freedoms and 
Guarantees’. António Cardosa Machado (FRETILIN) highlighted the coverage of 
s 29 in dealing with personal freedom, security and integrity.24 Adaljiza Magno 
(FRETILIN) considered that non-discrimination was itself a freedom. During the 
plenary session, there was no debate on the ‘special measures’ part of the PD 
proposal by either the proponents or any opponents.

Mariano Sabino Lopes (PD) suggested that the aim of the proponents might 
be achieved by simply amending sub-s (1) to add a reference to ‘freedoms’, 
an approach also supported by Milena Pires (PSD), who saw the issue more as 
one of editing than substance. Voting proceeded, however, on the basis of the 
written proposal. It failed in a vote of 7:44:28.

Voting on the section during the plenary session

Subsection (1) passed: 77:0:3.

Subsection (2) was adopted (as amended): 78:0:1.

The whole section passed: 78:0:1.

Version finalised prior to the public consultation process

Section 16

(Universality and equality)

1. All citizens are equal before the law, shall exercise the same rights and 
shall be subject to the same duties.

2. No one shall be discriminated against on grounds of colour, race, marital 
status, gender, ethnical [ethnic] origin, social or economic status, 
political or ideological convictions, religion, education and physical or 
mental condition.

24 Draft s 29 became s 30 in the final text.
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Representations and submissions

District consultations: The draft section sparked little debate during the 
District consultations. Only in two Districts were proposals recorded in the 
compiled report of the Systematisation and Harmonisation Committee. In the 
Liquiça consultation, a suggestion was made to include protection against 
discrimination on the basis of sexual orientation. In the Los Palos consultation 
report, a proposal was advanced to eliminate the whole of sub-s (2), without any 
further explanation being provided.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The UN SRSG and Transitional Administrator 
recommended adding several grounds of non-discrimination, specifically 
mentioning language and ‘other status’. Inclusion of an explicit reference to 
‘special measures’ to redress historical disadvantage in order to avoid doubt 
as to their permissibility was also recommended.25 The SRSG also stressed the 
desirability of the guarantee of non-discrimination applying to all persons.

The Vice-Minister for Justice, Domingos Maria Sarmento, considered ss 16 and 
17 needed to be made ‘uniform’, but did not elaborate further.26

Other submissions made during the process: Several external submissions 
supported the insertion of a ‘special measures’ provision in the Constitution. In 
late October 2001, both Yayasan HAK and REDE Feto Timor Lorosae proposed 
a clause that obliged the State: ‘To promote the achievement of equality, 
legislative and other measures designed to protect or advance persons, or 
categories of persons, who have been disadvantaged by unfair discrimination, 
may be taken.’27 The desirability of a special measures clause was similarly 
raised by the UNTAET Human Rights Unit28 and the UN High Commissioner for 
Human Rights.29 In these submissions, the type of clause put forward was based 
upon international precedents: permitting special measures for a limited time 
to help a historically or otherwise disadvantaged group reach a stage of equal 
enjoyment of rights.

Additional grounds of prohibited discrimination were advanced in a number of 
submissions. The Working Group of Child Rights in East Timor’s Constitution 

25 Comments attached to the letter from the UN SRSG and Transitional Administrator, Sergio Vieira de 
Mello, to heads of the political parties, 22 February 2002.
26 Letter from the Vice-Minister for Justice, Domingos Maria Sarmento, to the President of the Constituent 
Assembly, 2 March 2002 [Portuguese].
27 Yayasan HAK, ‘Civil and Political, Economic, Social and Cultural Rights’, undated, but received by 
the Assembly on 22 October 2001, art 2(3); Letter from REDE Feto Timor Lorosae to the President of the 
Constituent Assembly, 31 October 2001.
28 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals for the Protection of Human Rights 
in the Constitution: An analysis by the HRU’, 14 November 2001, 2.
29 Letter from the UN High Commissioner for Human Rights to the President of the Constituent Assembly, 
19 December 2001.
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argued for inclusion of age and birth in the listing,30 whilst the Human Rights 
Unit of UNTAET supported adding the grounds of marital status, pregnancy, 
parental status, age, parentage and language.31 Yayasan HAK’s October 2001 draft 
Bill of Rights also made reference to language and sexual orientation, though by 
March 2002, its submission no longer included reference to sexual orientation.32

Specific amendment of this section was suggested to ensure that equality and 
universality of rights applied to all persons, rather than all citizens. Indeed, the 
equal application of all rights was a subject raised repeatedly under individual 
sections. The Human Rights Unit of UNTAET, for instance, drew attention to 
international law, and supported a revision of the draft Bill of Rights to extend 
human rights to all persons, with exceptions only for relevant rights such as 
the right of political participation/right to vote and any necessary exceptions 
in the field of economic rights.33 The equal application of rights was one of 
the major points highlighted in the intervention of the UN High Commissioner 
for Human Rights,34 as well as the UN’s SRSG and Transitional Administrator.35 
Other interlocutors such as The Asia Foundation and the Minister for Foreign 
Affairs also raised the issue of rights for all persons in relation to individual 
sections.36

Post-consultation plenary debate

Following the consultation period, the Systematisation and Harmonisation 
Committee recommended adding ‘language’ to the section.

‘Language’ was added to sub-s (2)’s listing of the grounds of prohibited 
discrimination by virtue of a joint proposal of PST, PDC, PD, FRETILIN, Dist; 
Ind, PPT, PNT, KOTA, and UDC/PDC.37

30 Submission of the Working Group for Child Rights in East Timor’s Constitution, 14 November 2001. This 
working group brought together NGOs and UN agencies with an interest in children’s rights.
31 Human Rights Unit, UNTAET, ‘Summary of select technical comments concerning the East Timorese 
draft Constitution and its treatment of human rights’, December 2001, 2.
32 See Yayasan HAK, ‘Civil and Political, Economic, Social and Cultural rights’, undated, but received by 
the Assembly on 22 October 2001, art 2; and ‘Draft Proposals for the Constitution of East Timor’, received by 
the Assembly on 15 March 2002, 5 [Bahasa Indonesian].
33 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals for the Protection of Human Rights 
in the Constitution: An analysis by the HRU, UNTAET’, 14 November 2001, 5.
34 Letter from the UN High Commissioner for Human Rights to the President of the Constituent Assembly, 
19 December 2001.
35 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
36 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution of 
9/2/02’, undated, but attached to a cover letter to the President of the Constituent Assembly dated 8 March 
2002, 5.
37 As indicated on the draft text produced by the Systematisation and Harmonisation Committee on 14 
March 2002. This amendment was adopted by the Plenary on 15 March 2002 as part of the agreed package 
of amendments.
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Section 17 
(Equality between women and men)

Women and men shall have the same rights and duties in all areas 
of family, political, economic, social, and cultural life.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 17

(Equality between men and women)

Women and men shall have the same rights and duties in all areas of 
political, economic, social, cultural and family life.

Commentary: The starting point for this section was art 17 of the FRETILIN Project 
concerning ‘Equality of women and protection of children’. The FRETILIN 
Project had also included a subsection concerning protection of children. In the 
text advanced by FRETILIN, PDC and ASDT, that subsection was omitted on the 
basis that it would be moved to a new provision. The reasoning appears likely 
to reflect an acceptance of arguments put to the committee that protection of 
children’s rights was not only the responsibility of women, but of families, the 
community and the State.38

During Thematic Committee I’s deliberations, PSD also proposed a subsection 
based on art 19(3) of the PSD Project: ‘Where there is inequality due to physical, 
mental, economic, social and other conditions, it is incumbent upon the State 
and civil society to adopt and take action to allow both men and women equal 
exercise of their rights.’ After a tied first vote of 7:7:4, this proposal was rejected 
in a second vote of 6:11:2.

The form of the final section (including the amended heading) was proposed by 
FRETILIN, PDC and ASDT and was adopted in a vote of 17:2:2.

38 This was the argument put forward, for instance, by the network of women’s organisations, REDE Feto 
Timor Lorosae in their letter to the President of the Constituent Assembly, 31 October 2001.
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Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 17

(Equality between men and women)

Women and men shall have the same rights and duties in all areas of 
family, political, economic, social and cultural life.39

Plenary debate (13 December 2001)

Little discussion surrounded this section in the plenary session of the Assembly. 
Jacob Xavier (PPT) referred to the earlier discussion of s 7, specifically the 
paragraph dealing with the State objective of promoting the elevation of women’s 
status of women in society (para (j)). He recalled the suggestion to transfer s 
7(j)’s contents into this section.40 No further interventions were recorded and 
a vote on the section as drafted proceeded. Other than the ordering of terms 
in the section, the contents of this section remained consistent from Thematic 
Committee I’s draft text until the final adopted Constitution. It was also the first 
section to be adopted unanimously by the Plenary.

Voting on the section during the plenary session

The title passed: 80:0:0.

The substance of the section passed: 81:0:0.

The whole section passed: 81:0:0.

Version finalised prior to the public consultation process

Section 17

(Equality between women and men)41

Women and men shall have the same rights and duties in all areas of 
family, political, economic, social and cultural life.

(Identical to final)

39 An examination of the Portuguese draft text indicates that the Systematisation and Harmonisation 
Committee altered the order of words in the section to ‘da vida familiar, cultural, social, ecónomica e politica’. 
This order remained unchanged in subsequent drafts and was that appearing in the final constitutional text. The 
translation used for the final text has been used here, rather than that presented in the Assembly translation. It is 
also noted that the Portuguese text uses singular language referring to ‘woman’ and ‘man’. However, in keeping 
with the official translation of the final Constitution, these references have been kept in the plural.
40 Jacob Xavier (PPT) repeated this view in a point of order after the vote, and at this time was supported by 
Adérito Soares (FRETILIN) in his recollection of the Plenary’s discussion of s 7. Jacob Fernandes (FRETILIN) 
indicated disagreement with the text (of s 7(j)). The President of the Assembly, Lú Olo concluded that the 
section had already been approved and moved to the next section.
41 The ordering of the heading appears to have been changed by the Systematisation and Harmonisation 
Committee as a stylistic matter.
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Representations and submissions

District consultations: In contrast to its smooth passage through the Assembly, 
this section prompted the expression of various reservations during the District 
consultations. In particular, concerns were raised as to the clause’s potential 
impact on family life. In Baucau, for instance, a suggestion was made to eliminate 
the reference to equality in family life. In Ermera, a recommendation was made 
to affirm the husband as head of the household. Manatuto produced a proposal 
hinting at similar perceived differences between men and women, stating that 
‘women and men enjoy the same rights and comply with the same obligations 
according to their natural characteristics’. Simply eliminating the section as a 
whole was the solution advocated during the consultation in Oecussi.

The reservations expressed in these community consultations were in stark 
contrast to the support for the section from NGOs, including women’s rights 
groups.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: The coalition group of women’s 
rights NGOs, REDE Feto Timor Lorosae, were active in calling for more extensive 
protection of equality rights. In their early submission, REDE proposed an 
additional clause which would oblige the State to ‘provide an institutional 
mechanism for the protection and the promotion of equality’.42 This proposal 
was never taken up during the Assembly debates. REDE also submitted to 
the Constituent Assembly the ‘Women’s Charter of Rights in East Timor’. The 
Charter had been developed through consultations led by the Gender and the 
Constitution Working Group. It was presented to the SRSG in late September 
200143 and was subsequently presented to the Assembly, with 8,750 supporting 
signatures.44

The Charter’s more detailed ‘equality clause’ called for equality before the law 
for women, the prohibition of all forms of discrimination against women, and 
for the State to be empowered to take ‘positive measures to promote equality 
between men and women’.45

42 Letter from REDE Feto Timor Lorosae to the President of the Constituent Assembly, 31 October 2001.
43 UNTAET Fact Sheet 11 on Gender Equality Promotion, April 2002; available at http://iknowpolitics.org/
sites/default/files/gender20equality20promotion.pdf.
44 The President read out the letter to members of the Constituent Assembly.
45 Women’s Charter of Rights in East Timor, art 1.
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Section 18 
(Child protection)

1. Children shall be entitled to special protection by the family, 
the community and the State, particularly against all forms 
of abandonment, discrimination, violence, oppression, sexual 
abuse and exploitation.

2. Children shall enjoy all rights that are universally recognised, 
as well as all those that are enshrined in international 
conventions commonly46 ratified or approved by the State.

3. Every child born inside or outside wedlock shall enjoy the 
same rights and social protection.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 17A

(Child protection)47

1. Children shall be entitled to special protection by the family, the 
community and the State, particularly against all forms of abandonment, 
discrimination, violence, oppression, sexual abuse and exploitation.48

2. Children shall enjoy all rights that are universally recognised, as well 
as all those that are enshrined in international conventions commonly 
ratified or approved by the State.

Commentary: This section was based in part on art 17(2) of the FRETILIN Project 
which provided that children had the right to the ‘special protection of the family, 
the community and the State’. The full version of the section was put forward by 
FRETILIN, PDC and ASDT. The section was adopted in a vote of 17:2:2.

46 The Assembly English translations used the term ‘normally’ ratified. However, the official translation uses 
the term ‘commonly’ ratified. The Portuguese term used throughout the drafting process was ‘regularmente’ 
which might also be translated as ‘regularly’.
47 The Portuguese version is ‘Protecção da criança’ – literally ‘protection of children’. The official translation 
of the final text is ‘child protection’.
48 The Portuguese language version throughout used the term most accurately translated as ‘a child has the 
right/is entitled’. However, in the later official English translations (including the translation of the final text), 
the phrase was translated in the plural form, so the plural form has been preferred here.
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The underlined amendment to sub-s (1) appears in the final text prepared by 
Thematic Committee I (Annex III of their report), but not in the initial account 
of their decision making (Annex I). It derived from a suggestion of the Technical 
Adviser to the committee (José Manuel Pinto) whose recommendations were 
compiled in the committee’s report (Annex II). No reference was made in the 
report as to when/how this suggestion was endorsed by the committee, other 
than the general footnote appearing at the end of Annex III which explains that 
additional changes were made as a result of consensus, or a general revision 
undertaken centrally.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 18

(Child protection)

1. Children shall be entitled to special protection by the family, the 
community and the State, particularly against all forms of abandonment, 
discrimination, violence, oppression, sexual abuse and exploitation.49

2. Children shall enjoy all rights that are universally recognised, as well 
as all those that are enshrined in international conventions commonly 
ratified or approved by the State.

Plenary debate (13 December 2001)

Initial discussion centred on the proper placement of a section on children’s 
rights. Clementino Amaral (KOTA) considered the most appropriate location to 
be after the provision on family, marriage, and maternity.50 Speakers including 
Mariano Sabino (PD) opposed such a move, seeing protection of the family and 
children’s rights as distinct subject matters and preferring the section to remain 
as originally positioned. No specific proposal to move the section was put to the 
Plenary, and debate proceeded on the substance of the draft.

Subsection (1): There was some debate about whether the text put forward 
to the Plenary was that which had been approved by Thematic Committee I. 
Maria Avalziza Lourdes (FRETILIN) and Vicente Faria (FRETILIN), Rapporteur 
of Thematic Committee I, thought that the approved phrasing for sub-s (1) 
extended only to the word ‘State’ (that is without reference to the specific areas 
of concern). Faria also sought clarification of who was to provide the protection 
(the family, the community or the State) and suggested that the section should 

49 The English Assembly version of the text approved at this point used the term ‘especially’ rather than 
‘particularly’. However, the Portuguese term remained ‘particularmente’.
50 Some sympathy for this view was expressed also by Rui Meneses (PD).
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specify what protections were covered. Manuel Tilman (KOTA), the Rapporteur 
of the Systematisation and Harmonisation Committee, defended the draft text 
stating that it came from Thematic Committee I’s Final Report. As a member of 
Thematic Committee I, Lú Olo (FRETILIN) confirmed that the entire clause had 
been put to the committee, suggesting that perhaps some of the texts produced 
had not been complete. As noted above, examining the documentation reveals 
that the detailed phrasing, ‘particularly against all forms of abandonment … 
exploitation’ was not included in the text originally voted upon by the thematic 
committee and thus did not feature in Annex I of the report. Instead, it came from 
a suggestion of the Technical Adviser to the committee and was subsequently 
integrated into the committee’s final text.

Clementino Amaral (KOTA) thought the Assembly should add in a reference to 
‘negligence’ in sub-s (1), though Pedro Gomes (ASDT) considered negligence 
was already covered by the term ‘abandonment’.51 No amendments were put to 
the Assembly, leading to Clementino Amaral (KOTA) voicing a protest that his 
amendment had not been considered.

Proposal for an age definition of children: Whether an age definition of children 
should be specified as the trigger for protection under this section was the 
subject of extensive debate. Clementino Amaral (KOTA) first raised this issue by 
tabling a proposal that children be defined as those under 16 years of age. When 
marriage was mentioned as a defining point in life (that is, the view that when 
children married, they became adults), the discussion turned to expressions of 
concern about child marriages and ages at which children should be permitted 
to marry. Lú Olo (President of the Assembly) noted contradictions in practice: 
some 14- or 15-year-olds were married, whereas some 80-year-olds were still not 
married! Mariano Sabino Lopes (PD) spoke in favour of protecting children so 
that 12- or 14-year-olds would not be permitted to marry.

Manuel Tilman (KOTA) emphasised the need for a definition of ‘children’. 
Manuel Tilman (KOTA) suggested that persons aged 0–16 years be regarded 
as children,52 and those aged 17–35 be regarded as youth. In advancing this 
breakdown of ages, he referred to the need to protect children from marriage, 
to prohibit children from working and to prevent their participation in war. For 
those up to 16 years, school should be compulsory. Whilst herself considering 
that the definition of terms would be best placed in ordinary law rather than the 
Constitution, Maria Solana (FRETILIN) suggested that as a technical matter, it 
would be better to say ‘under 17’ since using ‘under 16’ would mean only those 

51 Alfredo da Silva (FRETILIN) also spoke against inclusion of ‘negligence’ on the basis that later laws could 
provide the detail of this, and deal with criminal forms of exploitation.
52 Supported also by Quitéria da Costa (UDT).
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aged 15 and below would be covered. Support was received from a number 
of speakers for the importance of defining the concept of children.53 Others 
thought it best to leave the definition of the concept to the ordinary law.54

In arguing against a definition of age in this context, Mario Carrascalão (PSD) 
suggested that if this definitional path was followed, it would be necessary 
also to define when a person was old. Yet this had changed over time. During 
Portuguese times, for example, a person of 48 years was considered old, 
whereas now in Portugual, one could be 70 and still young. He also highlighted 
differences between societies: for example, differences between children in 
Europe, and those of the same age in Timor. In his view, it was preferable to 
leave the matter to a later law after a proper study was undertaken, rather 
than insert an age in the Constitution. Jacob Fernandes (FRETILIN) noted that 
sub-s (2) referred to international conventions, appearing to suggest that the 
international definitions could be employed (in particular, the Convention on 
the Rights of the Child’s default age of those under 18 years).

The proposal to include a definition of ‘child’ as those under 16 years of age 
(advanced by Clementino Amaral (KOTA et al) failed in a vote of 24:42:17.55

In the course of the debate, Adérito Soares (FRETILIN) suggested that since it 
was not known when Timor would ratify the Convention [on the Rights of the 
Child], it would be preferable to replace sub-s (2) with a specific reference to the 
rights which should be protected, making reference to the UNICEF proposal on 
this subject. The same point was the subject of a specific amendment proposed 
by Clementino Amaral (KOTA) (discussed further below).

Equality of rights for children born inside or outside of wedlock: The proposal to 
recognise equality of rights for children born inside or outside of wedlock was 
advanced by Milena Pires (PSD) and supported by 12 members from PSD, PD, 
PNT, PL, ASDT, PST, KOTA, PPT and FRETILIN.56 Pires referred in particular 
to the experience in Indonesian times of violence against women, as well as the 
more recent experience of peacekeeping forces fathering children in Timor. It was 
important not to penalise children born as a result of such circumstances, and to 
guarantee that all children enjoyed the same rights. After Pires spoke, the proposal 
was seconded by Adérito Soares (FRETILIN) and Clementino Amaral (KOTA).

53 For example, support was voiced by Adérito Soares (FRETILIN), Rui Meneses (PD), Pedro da Costa (PST), 
and Quitéria da Costa (UDT).
54 Januário Soares (FRETILIN). A similar view was put forward by Maria Solana Fernandes (FRETILIN) and 
Francisco Jerónimo (FRETILIN).
55 The proponents were not read out at the time of voting, but from the history of the debate appear likely 
to have included Manuel Tilman (KOTA) and Quiteria da Costa (UDT).
56 The 13 signatories for the proposal were: Milena Pires (PSD), Mario Carrascalão (PSD), Mariano Sabino 
Lopes (PD), Aliança da Araújo (PNT), Armando da Silva (PL), Pedro Gomes (ASDT), Pedro da Costa (PST), 
Manuel Tilman (KOTA), Clementino Amaral (KOTA), Jacob Xavier (PPT), Jacob Fernandes (FRETILIN), Adérito 
Soares (FRETILIN), and Lucia Lobato (PSD).
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Debate about this amendment focused on what effect the subsection would have, 
particularly in relation to social morals. Januário Soares (FRETILIN), for instance, 
felt the proposal was good in principle, but might be interpreted incorrectly: 
that it might be read as encouraging people to have children ‘in all ways’ (out 
of wedlock). António Ximenes (PDC) feared that the section might give people 
the opportunity to ‘do whatever they want’, including living in polygamous 
arrangements, a situation which PDC did not support. Lucia Lobato (PSD) spoke in 
favour of the amendment, noting the need to ensure that children born of second 
or third wives and those born of extramarital affairs were also protected. One 
member questioned the need for the clause given that the section, by using the 
general term ‘children’, already covered all categories of children.57 Jacob Xavier 
(PPT) reminded members that there were customary rights for children born in 
such circumstances, querying which child did not currently enjoy such rights?

In speaking in support of the proposal, Mariano Sabino Lopes (PD) referred to 
the need to take into account the reality that in Timor during the conflict, some 
women ‘gave themselves’ to the military to protect their brothers. Adaljiza Magno 
(FRETILIN) rebutted criticisms of the clause, stating that it did not ‘allow’ people to 
be polygamous, but instead recognised the needs of children in Timor. If children had 
been born as a result of war, or of persons not marrying, and/or perhaps the mother 
had limited funds or no work, it was necessary for the State to provide assistance. 
Magno made reference to art 25 of the Universal Declaration of Human Rights and its 
recognition that motherhood and children are entitled to special care and attention. 
She quoted the article in full, including its phraseology that all children, whether 
born in or out of wedlock, shall enjoy the same social protection. Members should 
not be afraid that society would become too ‘wild’ and ‘loose’ or that people would 
have children ‘left, right and centre’. The issue needed to be explicitly mentioned 
in the Constitution to ensure there was no discrimination between children. Pedro 
Gomes (ASDT) also spoke in favour of the provision, noting that during the resistance 
and after the referendum, ‘problems occurred’ (seemingly also an oblique reference 
to sexual assault by Indonesian personnel). Indonesian children were in Timor and 
thought needed to be given as to how to address that issue.

The proposed amendment to add a clause that ‘[e]very child born inside or outside 
wedlock shall enjoy the same rights and social protection’ passed in a vote: 
43:22:18.58 It became sub-s (3).

Clementino Amaral (KOTA) objected that his earlier proposal had not been discussed, 
and so abstained from the vote. The President of the Assembly, Lú Olo, suggested 
considering his proposal in the afternoon session. Amaral’s proposal stated that the 

57 Flávio da Silva (FRETILIN).
58 Note that the Constituent Assembly’s stamped records record the vote as 43:27:10. However, the vote 
included in this text is that which was read out by Lú Olo during the session (43:22:18).
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child enjoyed all the rights that were universally recognised, in particular rights 
to life, education and health. Further, in all actions concerning him/her, the best 
interests of the child was to be the primary consideration. The proposal had been 
originally prepared as a supplement to sub-s (2). However, given that sub-s (2) had 
already been adopted, Amaral suggested it be considered as a new subsection. Lú Olo 
saw this addition as unnecessary given that the text already spoke of internationally 
recognised rights. Amaral acknowledged that the existing text referred to 
international conventions, but understood its coverage was dependent on ratification 
of a treaty by the State. He preferred a text which recognised the rights of children in 
the Constitution, as recommended by UNICEF and the children who had come to the 
Assembly.59 However, on the basis of Lú Olo’s intervention and the fact that sub-s (2) 
had already been passed, he was willing to withdraw his proposal.

Voting on the section during the plenary session

The heading passed: 83:0:0.

Subsection (1) passed: 81:0:2.

Subsection (2) passed: 77:0:5.

Subsection (3) (proposed during debate) passed: 43:27:10.

The section as a whole passed: 78:0:0.

Version finalised prior to the public consultation process

Section 18

(Child protection)

1. Children shall be entitled to special protection by the family, the 
community and the State, particularly against all forms of abandonment, 
discrimination, violence, oppression, sexual abuse and exploitation.

2. Children shall enjoy all rights that are universally recognised, as well 
as all those that are enshrined in international conventions commonly 
ratified or approved by the State.

3. Every child born inside or outside wedlock shall enjoy the same rights 
and social protection.60

(Identical to final)

59 On 27 November 2001, some 150 children, aged from 4–13 years, attended the Constituent Assembly, in 
a visit organised by the Working Group for Child Rights in East Timor (facilitated by UNICEF). In addition to 
receiving an explanation of the Assembly’s functioning, the children sang to Assembly members a song about 
child rights, including the equality of rights between boys and girls. Several children also directly addressed 
the Assembly, raising such issues as healthcare, education, and protection from exploitation: Constituent 
Assembly Press Release, 27 November 2001.
60 In the English Assembly translation, the phrase appeared as ‘in or outside’ wedlock. The Portuguese text 
remained ‘dentro ou fora’, so the translation for the final text has been preferred.
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Representations and submissions

District consultations: In eight Districts (Ainaro, Baucau Dili, Liquiça, Los 
Palos, Oecusse, Same and Viqueque), reference was made to the need to define 
the relevant age for children so as to clarify the scope of the section. (The same 
comment was made in relation to each of ss 18, 19 and 20). In one District, that 
of Manatuto, it was suggested that the section specify more social and cultural 
protections for children and young people.

In two Districts, a proposal was made to eliminate sub-s (3) concerning the equal 
enjoyment of rights by children whether born in or outside wedlock (Los Palos 
and Viqueque).

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Minister for Foreign Affairs suggested defining 
children as all individuals under 18 years of age as well as recognising a right of 
specific protection against ‘neglect’.

Other submissions made during the process: Human rights organisations 
put forward more elaborate articulations of children’s rights for consideration.

Many of these drafts were submitted at the earliest stages of the Assembly’s 
functioning. Yayasan HAK, for instance, in their draft Bill of Rights put forward 
in late October 2001, supported adding more explicit references to children’s 
rights in the form of a clause:

Every child has the right to the special protection of the family, the 
community and the state, which include[s the right]:

a. … [T]o family and parental care;

b. To be protected from maltreatment, neglect, abuse or degradation;

c. To be protected from exploitative labour practices and not to be 
required to perform work inappropriate to the child’s age;

d. Not to be detained except as a measure of last resort and if detained, 
to be kept separate from other detained persons over the age of 18 
years.61

In relation to the draft text produced by the Assembly in February 2002, Yayasan 
HAK’s suggestion was more minimalist – suggesting an additional reference to 
‘child labour’ after ‘exploitation’.62

61 Article 4 of the draft Bill of Rights within Yayasan HAK, ‘Civil and Political, Economic, Social and 
Cultural Rights’, undated, but received by the Assembly on 22 October 2001.
62 Yayasan HAK, ‘Draft Proposals for the Constitution of East Timor’, received by the Assembly on 15 
March 2002, 5 [Bahasa Indonesian].
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In the context of the public hearing by Thematic Committee I in October 2001, 
UNICEF and the Working Group for Child Rights in East Timor’s Constitution, 
advanced a detailed clause on child rights:

1. For the purposes of the present Constitution, a child means every 
human being below the age of 18 years.

2. Children have all the rights that are provided under this Constitution.

3. Every child shall enjoy equal rights and freedom, regardless of sex, 
colour, race, language, religious beliefs, political tendency, birth 
origin, parentage, social status, wealth or other status.

4. Every child has the rights that are stipulated in the Convention on 
the Rights of the Child, in particular the right[s]:

(a) To a name, nationality and family relations from birth;

(b) To know, and be cared for by both of his or her parents or a legal 
guardian or, to appropriate alternative care when necessary for 
the child’s best interest;

(c) To basic nutrition and healthcare, shelter and social services;

(d) To free primary education and access to secondary education 
and training;

(e) To be protected from all forms of violence, torture, rape, sexual 
abuse, HIV/AIDS, neglect and maltreatment;

(f) To be protected from all forms of exploitation including sale, 
sexual exploitation, trafficking, slavery and abduction;

(g) To be protected from economic exploitation and from 
performing any work that is hazardous, interferes with the 
child’s education, or is harmful to their healthy physical, 
mental, social and moral development;

(h) Not to be detained, except as a measure of last resort, in which 
case the child may only be held for the shortest appropriate 
time, separately from persons over 18 years, and treated in a 
manner, and kept in conditions that take full account of the 
child’s age;

(i) To legal or appropriate representation and assistance in any 
civil or criminal proceeding affecting the child;

(j) Not to be used in armed conflict and to receive special protection 
in times of conflict; and
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(k) To express its views and participate in all decisions affecting 
their future, in accordance with the age and maturity of the 
child.

5. Parents, guardians and/or the family bear primary responsibility 
for the welfare of their children and for their physical, social and 
moral growth and development. A child temporarily or permanently 
deprived of his or her family environment, or in whose own best 
interests cannot be allowed to remain in that environment, including 
orphaned, separated and refugee children, shall be entitled to special 
protection, assistance, education, and care provided by the State.

6. The State shall:

(a) Respect and ensure the rights mentioned above;

(b) Undertake all appropriate legislative, administrative and other 
measures to implement these rights;

(c) Allocate sufficient resources for the realisation of child rights;

(d) Provide special assistance to families and communities for 
the protection, care and education of vulnerable children, 
including children with mental or physical disabilities.

7. A child’s best interests are paramount in every matter concerning 
the child.63

In mid-November, once Thematic Committee I had finished its deliberations and 
produced an initial draft, the Working Group for Child Rights in East Timor’s 
Constitution put forward a slightly shorter, but still detailed provision on child 
rights:64

1. For the purposes of the present Constitution, a child means every 
human being below the age of 18 years. A child’s best interests are 
paramount in every matter concerning the child.

2. All children shall have the rights that are universally recognised, in 
particular the right to life, to a name and nationality, from birth; and 
the right to be cared for by his/her parents, with support from the 
State and the community.

3. Every child also has the right to special protection by the family, 
community and the State, including from all forms of abuse, 

63 Working Group for Child Rights in East Timor’s Constitution (then named Committee for Child Rights 
in East Timor’s Constitution), ‘Draft Articles on Child Rights for East Timor’s Constitution’, 18 October 2001.
64 Working Group for Child Rights in East Timor’s Constitution, Submission of 14 November 2001.
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exploitation, violence, neglect, discrimination and deprivation of 
primary caregivers. They have the right not to be detained, except 
as a measure of last resort, for the shortest appropriate time; and 
to legal or appropriate representation and assistance in any civil or 
criminal proceedings affecting the child.

4. Without discrimination, all children have the right to basic education 
up to the age of 14 years minimum, and to basic healthcare.

5. The State shall provide special assistance to families and communities 
for the protection, care and full development of vulnerable children, 
including separated, orphaned and refugee children, as well as 
children with mental or physical disabilities.

In late October 2001, REDE Feto Timor Lorosae suggested that there should 
be a provision stipulating that children had four key rights: namely (i) the 
right to be cared for by parents and family; (ii) the right to food, shelter and 
social service; (iii) the right to be protected against torture, suffering and sexual 
abuse; and (iv) the right not to be subject to carrying out work beyond their 
age capacity.65 The National Committee for the Rights of Children in Timor-Leste 
made a submission supporting recognition of children’s rights – focusing on the 
rights to life, health, study, protection, expression and participation in the life 
of the nation. Specific mention was made of the defence of refugee children.66

The Human Rights Unit of UNTAET also provided comments to the 
Systematisation and Harmonisation Committee in mid-November 2001, 
supporting a specific clause on children’s rights summarising the provisions of 
the Convention on the Rights of the Child, referring back to the proposal of the 
Working Group for Child Rights in East Timor’s Constitution.

The East Timor Study Group supported the insertion of age-related definitions 
in this section, together with the sections on the rights of youth and the rights 
of seniors.67

65 Letter from REDE Feto Timor Lorosae to the President of the Constituent Assembly, 31 October 2001. 
These rights were drawn from art 10 of the Women’s Charter of Rights in East Timor.
66 Comité Nacional de Direito das Criancas de Timor-Leste (CNDCTL) [National Committee for the Rights of 
Children of Timor-Leste], undated submission, received by the Assembly on 24 October 2001 [Tetum].
67 East Timor Study Group, ‘Debate on the Draft Constitution: Positive and Negative Implications for the 
Future of East Timor’, 20 February 2002, 11 [Tetum].
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Section 19 
(Youth)

1. The State shall promote and encourage youth initiatives 
towards the consolidation of national unity, reconstruction, 
defence and development of the country.

2. The State shall promote education, health and vocational 
training for the youth as may be practicable.

(Official translation of the final text)

Drafting history

Thematic Committee I text

There was no equivalent provision in the Thematic Committee I text.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

The section first appeared as a suggestion by the Bench of the Systematisation 
and Harmonisation Committee, presented as s 17B in a separate column in the 
table of the draft text compiled prior to the plenary debate. The suggested text 
read:

17B

(Youth)

Youth shall enjoy special protection for the exercise of their economic, social 
and cultural rights, namely:

a. Access to education, culture and work;

b. Vocational training [professional formation].

This text was never itself subject to a vote, but served to catalyse discussion 
during the plenary session.
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Plenary debate (13 December 2001)

Given its origins as a suggestion of the Bench of the Systematisation and 
Harmonisation Committee,68 the Plenary first debated whether there was 
support for such a clause. The answer was overwhelmingly yes, with some 
discussion as to whether the clause belonged with the protection of children 
or in a separate section. A majority of speakers supported a separate section on 
youth. Mario Carrascalão (PSD) suggested the sequencing seen in the later text 
with this provision placed between those on children and senior citizens.

Much of the debate concerned the definitional issue of who were ‘youth’ for 
the purposes of the section.69 In this and the interrelated discussions of the 
definition of ‘children’, several views were advanced. Manuel Tilman (KOTA) 
identified youth as those in the 17–35 years age group and stressed the 
importance of having a definition of youth that could be applied also for youth 
organisations, noting the existence of youth organisations internationally. Any 
definition adopted needed to be generic and capable of application at all times. 
António Ximenes (PDC) viewed youth as those who had not yet formed their 
families. Mariano Sabino Lopes (PD) thought the approach to understanding 
youth in Timor needed to be special given the experience of those who had 
been involved in the struggle for independence. He concluded that it was best 
for the ordinary law to define the term.70 Reference was also made to the fact 
that in resistance-related ‘youth meetings’, such as those in Portugal, persons 
with grey hair had been present. In a similar vein, José Manuel (FRETILIN) 
noted that those who contributed to the Resistance still referred to themselves 
as youth even if they were 40.

In the course of the debate, frequent reference was made to the sacrifices of 
youth during the Resistance. Mariano Sabino Lopes (PD), for instance, stressed 
the importance of recognising the contribution of youth to the Resistance. 
During the conflict, youth often had no access to education and work. The 
government needed to address this deficit by taking appropriate measures, 
including support for vocational courses.71 Prior to the debate on the additional 
proposals, there was some disagreement evident as to whether youth required 
‘special protection’, with the suggestion that youth’s strength made this wording 
inappropriate.72 Pedro da Costa (PST), for instance, considered that given youth’s 

68 The clause was explained by Manuel Tilman (KOTA) and Rapporteur of the Systematisation and 
Harmonisation Committee.
69 This was first raised by Quitéria da Costa (UDT).
70 Other speakers expressing the view that the definition was best left to ordinary law included Jacob 
Fernandes (FRETILIN) Armando da Silva (PL) and António Cepada(FRETILIN).
71 Mariano Sabino Lopes (PD), Vicente Guterres (UDC/PDC).
72 Mario Carrascalão (PSD), Januário Soares (FRETILIN).



Title I: General Principles (Sections 16–28)

91

vitality, they did not need protection, but instead needed assistance. Those 
supporting the ‘special protection’ phrasing explained that it was intended to 
support, for example, training and vocational courses.73

Support for having a section with title ‘youth’ was evidenced in a vote of 81:0:3.

Content of the section

In addition to the original suggestion from the Systematisation and Harmonisation 
Committee, three proposals for the content of the section were made during the 
debates: one from FRETILIN, one from PD,74 and one from KOTA.75 During the 
debate, KOTA and PD withdrew their proposals given the FRETILIN proposal 
that was introduced, and following a number of speakers voicing support for 
the FRETILIN text.76 Jacob Fernandes (FRETILIN) speaking to the FRETILIN 
text explained that a choice had been made to leave the definition/age to 
ordinary law. The draft section focused on recognising youth’s contribution to 
the Resistance and incorporating the State’s duty to promote youth’s education, 
health and training, rather than giving ‘special protection’ to youth.77

The FRETILIN text which was adopted read:

Section 18B

(Youth)

1. The youth played an important role in the fight for the national liberation 
and constitute the guarantor for a better future.

2. The State shall promote and encourage youth initiatives towards the 
consolidation of national unity, reconstruction, defence and development 
of the country.

3. The State shall promote education, health and vocational training for 
the youth as may be practicable.78

This formulation prompted some questioning as to whether the section should 
be framed in terms of youth and the Resistance, or encapsulate a more generic 

73 Vicente Guterres (UDC/PDC).
74 The PD proposal specified a State obligation to create mechanisms to guarantee work for young people 
who did not have access to education due to their involvement with the Resistance.
75 The KOTA proposal incorporated the 17–35 years of age definition of youth.
76 Others speaking in favour of the FRETILIN text included Elizario Ferreira (FRETILIN), and Riak Leman 
(PSD).
77 Francisco Lay (FRETILIN) in speaking in support of this proposal also mentioned the historical changes 
in definitions of youth within the Resistance.
78 The written proposal noted that it was presented by the FRETILIN bench and bears the signatures of 
Jacob Fernandes (FRETILIN), Francisco Branco (FRETILIN), Gregório Saldanha (FRETILIN), Elizario Ferreira 
(FRETILIN), Noberto Santo (FRETILIN), José Reis (FRETILIN), and Joaquim Barros Soares (FRETILIN) as well 
as Mariano Sabino Lopes (PD).
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formulation concerning youth. Vicente Guterres (UDC/PDC), for instance, 
considered that a provision on youth and the Resistance might be moved to 
a transitional section of the Constitution. He also suggested that the term 
‘construction’ might be used rather than ‘reconstruction’ in sub-s (2) so as to 
ensure applicability for all time in the future. In his view, ‘reconstruction’ tended 
to be a reminder of a specific time. He also noted that difficulties of government 
could not be an excuse for failure to provide necessary opportunities (in sub-s 
(3)). No formal amendments to the text, however, were put to the Plenary.

Voting on the section during the plenary session

This draft section was adopted: 73:0:10.79

Version finalised prior to the public consultation process

Section 19

(Youth)

1. The State shall promote and encourage youth initiatives towards the 
consolidation of national unity, reconstruction, defence and development 
of the country.

2. The State shall promote education, health and vocational training for 
the youth as may be practicable.

(Identical to final)

Commentary: This version was shorter than the text adopted in the earlier 
plenary session in so far as the original sub-s (1) was deleted. An annotation 
suggested that the wording concerning the contribution of youth to national 
liberation and youth’s role as the guarantee for a better future would be better 
placed in the Preamble.

Representations and submissions

District consultations: Eight District consultation reports included the 
suggestion that the relevant age be defined for this section (Ainaro, Baucau, 
Dili, Liquiça, Los Palos, Oecusse, Same and Viqueque).

The Los Palos report proposed adding that youth were the ‘future of the nation’, 
whilst Manatuto proposed specifying more social and cultural protections for 
children and young people.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

79 At Lú Olo’s suggestion, the section was voted for as a whole, rather than each subsection separately.
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Section 20 
(Senior citizens)80

1. Every senior citizen has the right to special protection by the 
State.

2. The old age policy entails measures of economic, social 
and cultural nature designed to provide the elderly with 
opportunities for personal achievement through active and 
dignified participation81 in the community.

(Official translation of the final text)

Drafting history

Thematic Committee I text

There was no equivalent section in the text produced by Thematic Committee I.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

There was no equivalent section in the text produced by the Systematisation 
and Harmonisation Committee draft text prior to the plenary debate.

Plenary debate (14 December 2001)

A new section was proposed during the plenary debate on 14 December 2001 
to specifically cover the rights of the elderly. The lead proponent was Mario 
Carrasacalao (PSD), but co-signatories were drawn from PSD, FRETILIN, UDC/
PDC, KOTA, PNT, PSD and ASDT.82 The new section read:

80 The contemporary Assembly translation of the heading from the public consultation version to the final 
was ‘Old age’. However, the official translation uses the term ‘Senior citizens’ and is thus preferred here. The 
Portuguese term used in these drafts was ‘Terceira idade’, literally ‘Third age’.
81 Contemporary Assembly translations from the public consultation version to the final text used the term 
‘dignifying’ participation, but the official translation uses the more grammatically correct term ‘dignified’ 
participation and so is preferred here.
82 Signatories included Mario Carrascalão (PSD), Armindina Gusmão (PSD), Milena Pires (PSD), Vidal de 
Jesus Riak Leman (PSD), Lucia Lobato (PSD), Jacob Fernandes (FRETILIN), Adérito Soares (FRETILIN), Elias 
Freitas (FRETILIN), Cipriana da Costa, Vicente Guterres (UDC/PDC), Clementino Amaral (KOTA), Aliança da 
Araújo (PNT), Leandro Isac (PSD), Maria da Costa Valadares (ASDT), Pedro Gomes (ASDT), Feliciano Alves 
Fatima (ASDT), Constância de Jesus (FRETILIN), Madalena da Silva (FRETILIN), José Soares (FRETILIN), 
Jacinta de Andrade (FRETILIN), and another member whose signature is unclear. In the plenary debate Mario 
Carrascalão stated that 46 persons subscribed to the draft section according to consultations prior to the 
session.



Timor-Leste’s Bill of Rights

94

Section 18B

(Old age policy)83

1. Every senior citizen has the right to special protection by the State.

2. The old age policy entails measures of economic, social and cultural 
nature designed to provide the elderly with opportunities for personal 
achievement through active and dignified participation in the community.

Relatively little debate surrounded inclusion of a section on this topic. Mario 
Carrascalão (PSD) explained at the outset that the section had the support of  
46 members of the Assembly. It was designed to give special attention to the aged. 
Carrascalão highlighted the needs of older persons as their physical and intellectual 
powers diminished and portrayed this section as embracing solidarity with the aged. 
Particular concern was expressed for the plight of those like farmers, fishermen and 
carpenters, who might not have enough [money] to support themselves when they 
were old. Rather than being a proposal emanating from one party bench, Carrascalão 
stressed that the draft represented the views of several benches. Usage of the term 
‘policy’ in the heading sparked some reaction: with some speakers perceiving an 
inconsistency with the way other sections were presented (for example, the sections on 
children and youth).84 Mario Carrascalão responded that the necessity for government 
to have a policy on these matters justified inclusion of the term ‘policy’ in the title.

The initial vote on the creation of such a section passed: 63:5:10.

Manuel Tilman (KOTA) proposed an amendment to recognise a State obligation 
to promote policies to guarantee the economic security of the elderly. The 
amendment stipulated that government policies would have to deal with 
conditions of housing, family and community life so as to avoid and overcome 
the isolation or social marginalisation of the elderly. The possibility of combining 
the two texts (the original and the amendment) through appropriate editing 
was raised by Clementino Amaral (KOTA). The President of the Assembly 
drew attention to the fact that Clementino Amaral had subscribed to both the 
original text and the proposed amendment. Manuel Tilman indicated that it 
would be sufficient if language about the active participation of the elderly to 
overcome marginalisation and social isolation was adopted, to avoid having two 
texts before the Plenary.85 Mario Carrascalão preferred the matter to be put to 
a separate vote. Manuel Tilman’s proposal was defeated in a vote of 34:20:26.86

83 The same term ‘Terceira idade’ was used in this heading. However, here it has been kept as ‘old age’ given 
the use of the phrase ‘política de terceira idade’ and its translation as ‘old age policy’ in sub-s (2).
84 Manuel Tilman (KOTA), Adaljiza Magno (FRETILIN).
85 Supported by Vicente Guterres (UDC/PDC).
86 Immediately after the vote on this proposal, the result was read out as 34:20:6 (prompting Adaljiza 
Magno’s comments about this proposal needing a recount in addition to the later recount of sub-s (2) of the 
section). In the course of this discussion, the vote on Manuel Tilman’s proposal was read out as 34:20:26. 
Unfortunately, the accessible Assembly files include only the global vote on the section.
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Another amendment was put forward by Jacob Fernandes (FRETILIN).87 He 
proposed a modified sub-s (2) providing that the State, within its possibilities, 
would promote an old-age policy which encompassed measures to guarantee 
economic, social and cultural [rights]. It also failed in a vote of 39:14:28.

Voting on the section during the plenary session

Reflecting a certain ambivalence concerning use of the term ‘policy’ in the 
heading, the title passed with a positive vote of 42.88

Subsection (1) passed: 62:3:15.

Subsection (2) was subject to two rounds of voting due to errors of counting in 
the first round,89 with the second round vote recorded as 44:10:26.

The section as a whole passed: 55:6:19.

Version finalised prior to the public consultation process

Section 20

(Senior citizens)

1. Every senior citizen has the right to special protection by the State.90

2. The old age policy entails measures of economic, social and cultural 
nature designed to provide the elderly with opportunities for personal 
achievement through active and dignified participation in the community.

(Identical to final)

Commentary: In this version, the term ‘policy’ was omitted from the title without 
explanation. It seemingly reflected the ‘harmonised’ approach to headings 
advanced by some speakers during the plenary session.

87 The co-sponsors were Flávio da Silva (FRETILIN), Francisco Lelan (FRETILIN), and Elizario Ferreira 
(FRETILIN).
88 This vote read out was 42:12:6 – which was sufficient for the title to be adopted but, as a later speaker 
noted, may have been inaccurate given that the total of those voting numbered only 60 on this recorded vote. 
In the recording, a voice is heard suggesting an abstention vote of 26.
89 Adaljiza Magno (FRETILIN) pointed out that errors were not confined to this vote, but also to others in 
relation to this section, noting in particular the vote on Manuel Tilman’s proposal.
90 At this point, the heading changed to ‘terceira idade’. The Assembly’s English translation retained the 
term ‘old age citizen’. However, in keeping with the official translation of the final text, the term ‘senior 
citizen’ has been preferred. The Assembly’s English translation also incorporated a typographical error in 
referring to ‘signifying’ participation in sub-s (2).
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Representations and submissions

District consultations: As with the sections on children’s and youth’s rights, 
the summary of comments from eight Districts (Ainaro, Baucau, Dili, Liquiça, 
Los Palos, Oecusse, Same and Viqueque) suggested defining the relevant age for 
application of the guarantee in order to clarify its intention.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Vice-Minister for Justice, Domingos Maria 
Sarmento, considered that both this section, and s 21 (concerning disabled 
citizens) were inter-related with s 56 (concerning social security and assistance). 
He proposed amalgamation of the sections.91

91 Letter from the Vice-Minister for Justice, Domingos Maria Sarmento, to the President of the Constituent 
Assembly, 2 March 2002 [Portuguese].
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Section 21 
(Disabled citizens)92

1. A disabled citizen shall enjoy the same rights and shall be 
subject to the same duties as all other citizens, except for the 
rights and duties which he or she is unable to exercise or fulfil 
due to his or her disability.

2. The State shall promote the protection of disabled citizens as 
may be practicable and in accordance with the law.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 18

(Disabled citizens)

A disabled citizen shall enjoy rights and be subject to duties, except for the 
rights and duties which he or she is unable to exercise or fulfil.

Commentary: This section was based on art 18 of the FRETILIN Project with a 
change to the heading adopted by consensus. The original FRETILIN heading 
had been ‘Condition of disability’ (‘condicação do deficiente’). The section was 
adopted in a vote of 17:0:3.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 19

(Disabled citizens)

A disabled citizen shall enjoy the same rights and shall be subject to the 
same duties as all other citizens, except for the rights and duties which he 
or she is unable to exercise or fulfil.93

92 The contemporary Assembly translation used the heading ‘Disabled citizen’. However, this appears in 
the plural form in the official translation and has thus been preferred here. The Portuguese term used was 
‘Cidadão portador de deficiência’.
93 The contemporary English Assembly translation differed in certain respects from the version presented 
here, in particular using the language ‘except for the exercise of rights or fulfilment of duties for which he 
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Commentary: In this text, the Systematisation and Harmonisation Committee 
introduced comparative phrasing into the provision: specifying that the rights 
and duties to be enjoyed were the ‘same’as those enjoyed by ‘all other citizens’. 
A similar change had been recommended by the Technical Adviser, José Manuel 
Pinto, whose suggestion was included in Annex II of the committee’s report.

Plenary debate (18 December)

This section passed without debate. On the morning of 18 December 2001, 
the new methodology of the Assembly was announced by Lú Olo, whereby 
members no longer voted on individual subsections, but instead voted only on 
the complete section, and restrictions were placed on the number and timing 
of speakers. This appeared to be linked to a desire to hasten the deliberation 
process. From this point on, both the voting and the discussion of sections was 
significantly abbreviated.

Voting on the section during the plenary session

The section passed: 76:0:1.

Version finalised prior to the public consultation process

Section 21

(Disabled citizens)

1. A disabled citizen shall enjoy the same rights and shall be subject to the 
same duties as all other citizens, except for the rights and duties which 
he or she is unable to exercise or fulfil due to his or her disability.

2. The State shall promote the protection of disabled citizens as may be 
practicable and in accordance with the law.

(Identical to final)

Commentary: This version included some small differences to the first subsection 
and a new sub-s (2).

The amended first subsection specified that the inability to exercise of fulfil 
rights was ‘due to his or her disability’, and used the phraseology ‘o cidadão 
portador de deficiência’ rather than ‘o cidadão deficiente’: in English, the 
equivalent of speaking of a citizen who has a disability, rather than a disabled 

or she is disabled’, and employing the active tense (‘is subject to the same duties’). However, the Portuguese 
version remained constant, and thus the translation of the relevant phrases used in the official translation has 
been preferred.
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citizen.94 The same amendment was made to the heading of the section. The 
new second subsection concerned the State’s duty to promote the protection 
of disabled citizens. These changes were inserted by the Systematisation and 
Harmonisation Committee with the agreement of the representatives of the 
thematic committees and the party benches.

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Minister for Foreign Affairs, was concerned at 
how the text might unintentionally prevent persons from being able to enjoy 
all their human rights. He noted that international law provided for persons 
with disabilities to enjoy all rights: for example, under the ICCPR, ICESCR, and 
drew attention to the drafting of a new treaty on the rights of persons with 
disabilities.95

Post-consultation plenary debate

The Systematisation and Harmonisation Committee recommended eliminating 
the expression ‘exercise or’ said to be based on letters received, referring to the 
letter of the Minister for Foreign Affairs. This may also have reflected submissions 
like that of the Human Rights Unit of UNTAET recommending removal of the 
reference to disability rendering a person unfit to exercise rights.96

No change was made to the text in the subsequent plenary debate prior to 
adoption of the final text.

94 Despite the change in the Portuguese text, the Assembly translation of both this text and the final text 
and the official translation of the Constitution retained the term ‘a disabled citizen’ and thus it has been 
preferred here. The change to the Portuguese wording had also been a suggestion of the Technical Adviser to 
Thematic Committee I.
95 Letter from the Minister of State and for Foreign Affairs and Cooperation, Dr José Ramos Horta, to the 
President of the Constituent Assembly, 25 February 2002.
96 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals for the Protection of Human 
Rights in the Constitution: An analysis by the HRU’, 14 November 2001, 4; and ‘Summary of select technical 
comments concerning the East Timorese draft Constitution and its treatment of human rights’, December 
2001, 2.
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Section 22 
(East Timorese citizens overseas)

East Timorese citizens who are or live overseas shall enjoy protection by 
the State for the exercise of their rights and shall be subject to duties not 
incompatible with their absence from the country.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 18A

(East Timorese citizens overseas)97

East Timorese citizens who are or live overseas shall enjoy protection by 
the State for the exercise of their rights and shall be subject to duties not 
incompatible with their absence from the country.

(Identical to final)

Commentary: This provision was based on art 20 of the PSD Project. It was 
approved unanimously in a vote of 21:0:0.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 20

(East Timorese citizens overseas)

East Timorese citizens who are or live overseas shall enjoy protection by the State 
for the exercise of their rights and shall be subject to duties not incompatible with 
their absence from the country.

97 The Portuguese version was ‘Timorenses no estrangeiro’: the same heading appeared in all versions of 
the draft text, from Thematic Committee I’s text through to the final Constitution. While a literal translation 
might be ‘Timorese abroad’, all official translations translated the term as ‘East Timorese citizens overseas’, 
presumably to provide more context.
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Plenary debate (18 December 2001)

This section sparked little debate during the plenary session. António Ximenes 
(PDC), sought clarification as to whether this provision was intended to provide 
protection to Timorese who were refugees living in West Timor or Indonesia 
(referring to those who were ‘pro-autonomy’ supporters) and/or Timorese who 
had left Timor in 1975 on and were living in Australia, Portugal or elsewhere. 
Ximenes thought the section would benefit from being made more specific. 
Manuel Tilman (KOTA), Rapporteur of the Systematisation and Harmonisation 
Committee, provided an explanation from that committee’s perspective. Whilst 
agencies like UNHCR and UNTAET and the Minister for Foreign Affairs were 
focused on the situation of refugees from the 1999 situation, the constitutional 
provision was intended to be forward-looking. It meant that any Timorese 
citizens, when overseas, would be able to gain assistance or protection when 
required from the Embassy/consulate. If, for instance, they committed an 
offence there, the Timorese consulate should provide them with assistance 
and access to legal rights [counsel]. Timorese overseas would also be subject 
to duties – with particular mention made of the duty to vote. Adaljiza Magno 
(FRETILIN) expressed the view that the provision was perhaps better placed in 
ordinary law.

Voting on the section during the plenary session

The section passed: 40:30:9.

Version finalised prior to the public consultation process

Section 22

(East Timorese citizens overseas)

East Timorese citizens who are or live overseas shall enjoy protection by 
the State for the exercise of their rights and shall be subject to duties not 
incompatible with their absence from the country.

Representations and submissions

District consultations: No specific comments from Districts were recorded 
in the Systematisation and Harmonisation Committee’s summary report of the 
consultations in relation to the text of this provision.

However, in one District (Manatuto), participants suggested that the Constitution 
should clearly define the rights of citizens and the rights of foreigners.

In this respect, Thematic Committee I had originally proposed a provision 
dealing with Foreign Citizens in East Timor, based upon art 21 of the PSD 
Project. It read:
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Section 18B

(Foreigners in East Timor)

The law and international conventions shall establish the rules for 
comparison of the rights and duties of foreigners who are or live in the 
territory of East Timor.

It appeared as s 21 in the text which went before the plenary. During the 
debate on 18 December 2001, a majority of speakers supported deletion of the 
provision. Ana Pessoa (FRETILIN) proposed its removal. She voiced concern 
that the provision appeared to be opening the door to the application of all 
international conventions in an irresponsible, dangerous fashion. In her view, it 
would be better to consider international conventions on a case-by-case basis, 
with decisions taken as to whether to ratify or not particular conventions, rather 
than providing for an open-ended rule applying international conventions 
in the Constitution. Adaljiza Magno (FRETILIN) was one of several speakers 
who suggested the matter could be dealt with under ordinary law, thus also 
supporting its deletion. Francisco Lay (FRETILIN) saw the clause as unnecessary 
given that there were already provisions concerning foreign investment and the 
protection of foreigners. Lay also foresaw difficulties in opening wide the door 
to foreigners given the poverty that existed in the country.98

Clementino Amaral (KOTA) sought to allay fears associated with the reference 
to international conventions, highlighting that before any convention was 
ratified, it would need to be discussed in the Parliament. Nothing would 
happen automatically. Rui Meneses da Costa (PD) and Mariano Sabino Lopes 
(PD) suggested that a modified provision be considered focusing on the security 
of foreigners. No vote was permitted by the President of the Assembly on this 
suggestion once the vote was taken for elimination of the section, leading to 
some debate on the procedural issue.

Vote for the elimination of draft s 21: 53:17:13.

Leandro Isac (PSD), in a speech after this vote, expressed concern that by 
removing this section the Assembly was thereby discriminating against 
foreigners living in Timor. Others expressed concern that there would be no 
clause stipulating the State duty to protect foreigners.99

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: No submissions were listed as addressing this section 

98 Francisco Lay was responding in part to the fear expressed by Antonio Ximenes (PDC) that omission of 
this section would make investors afraid to invest. Others who spoke against the section included Jacob Xavier 
(PPT), José Lobato (FRETILIN), Norberto Espirito Santo (FRETILIN) and Francisco Lelan (FRETILIN).
99 For example, Rui Meneses (PD), Lucia Lobato (PSD) and Aires Cabral (PNT) also voiced support for the 
Constitution making some provision for foreigners.
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in the summary report. However, The Asia Foundation did query the intended 
scope of s 22, asking whether it was intended to cover only consular protection, 
or would also cover the right of citizens overseas to vote in elections. Clarification 
of this section was regarded as desirable.100

100 The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 2002, 3.
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Section 23 
(Interpretation of fundamental rights)

Fundamental rights enshrined in the Constitution shall not exclude any 
other rights provided for by the law and shall be interpreted in accordance 
with the Universal Declaration of Human Rights.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 19

(Interpretation of fundamental rights)

Fundamental rights enshrined in the Constitution shall not exclude any 
other rights provided for by the law and shall be interpreted in accordance 
with the Universal Declaration of the Rights of Man.

Commentary: This provision was based on art 19 of the FRETILIN Project. It was 
approved in a vote of 18:0:2.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 22

(Interpretation of fundamental rights)

Fundamental rights enshrined in the Constitution shall not exclude any 
other rights provided for by the law and shall be interpreted in accordance 
with the Universal Declaration of Human Rights.

(Identical to final)

Commentary: In this version, the only change made was to correct the reference 
to the Universal Declaration of Human Rights.

Plenary debate (18 December 2001)

Initial discussion focused on whether the provision presented to the plenary 
was identical to that adopted by the thematic committee. After this was 
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resolved, the debate turned to the interrelationship between the Constitution 
and international law: both international human rights law in general and the 
Universal Declaration of Human Rights (UDHR) in particular.

João Carrascalão (UDT) argued that since the Constitution was the source of 
law, it should make specific reference to international law and so incorporate 
its terms, rather than referring to domestic law as the source of additional 
rights. The language of ‘not excluding’ other rights in other laws opened the 
door for laws that did not come under the Constitution. This made it appear 
as if the Assembly was hiding something. In his view, it was preferable for the 
Assembly to be explicit about what other rights were intended to be covered. 
Carrascalão thus supported specifically mentioning international norms of 
human rights. He noted that the ‘original’ text (seemingly a reference to the 
Portuguese Constitution) referred to not excluding rights ‘laid down by the 
law and in the application of rules of international law’. Ana Pessoa (FRETILIN) 
defended the section as written, arguing that while the Constitution set out 
fundamental rights, ordinary law might also establish other rights. Here, the 
UDHR was to be used as an interpretive reference document only. Mari Alkatiri 
(FRETILIN) spoke against adding a reference to international law norms to sub-s 
(1) as individual conventions needed to be examined on a case-by-case basis to 
determine if they should be ratified and given effect to within Timor.

Several speakers spoke of historic commitments to human rights contained in 
international instruments such as the UDHR. Mariano Sabino Lopes (PD) noted 
that in the (Timorese) Magna Carta, for instance, reference was made to the 
UDHR and a promise made that human rights would be protected following 
independence.101 Lucia Lobato (PSD) similarly noted that before independence, 
when people wished to make a petition (concerning human rights), they looked 
to international law and international conventions for support. Eusébio Guterres 
(PD) criticised the Assembly’s earlier decision to eliminate a clause incorporating 
international law. He suggested stipulating that the new Constitution did not 
set aside the UDHR.

Mariana Sabino Lopes (PD), Eusébio Guterres (PD), Rui Meneses (PD), Jerónimo 
da Silva (FRETILIN) and Lucia Lobato (PSD) proposed an amendment to ensure 
that interpretation of the Constitution as well as (ordinary) laws would be 
consistent with the UDHR.102 It failed in a vote of 13:54:11.

101 This is a reference to the Magna Carta concerning Freedoms, Rights, Duties and Guarantees for the People 
of East Timor, adopted at the East Timorese National Convention in the Diaspora, Peniche, on 25 April 1998 
which declared acceptance of the UDHR as well as a range of international conventions on human rights and 
proclaimed that the independent East Timor would be based upon, inter alia, ‘unyielding support and strict 
respect for the fundamental freedoms and duties of each and every citizen’.
102 The proposal was made in Bahasa Indonesian.
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A second proposal by Manuel Tilman (KOTA) and João Carrascalão (UDT)103 
suggested inserting a reference to the Constitution not excluding other rights 
provided for in international law. It also failed by a substantial margin of 5:56:16.

Voting on the section during the plenary session

The existing wording of the section passed: 68:4:8.

Version finalised prior to the public consultation process

Section 23

(Interpretation of fundamental rights)

Fundamental rights enshrined in the Constitution shall not exclude any 
other rights provided for by the law and shall be interpreted in accordance 
with the Universal Declaration of Human Rights.

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Asia Foundation suggested that as human rights 
norms were constantly evolving, it would be preferable for a court to have the 
benefit of using any international human rights instruments applicable in the 
domestic legal system. Accordingly, they recommended adding a reference 
to ‘and any other international human rights instruments or norms that are 
applicable in the internal legal system of East Timor’ to the end of the section.104 
In a second set of comments, The Asia Foundation expressed a preference for 
an explicit reference to the ICCPR, the ICESCR and developing jurisprudence 
internationally (in international and national tribunals).105 The Asia Foundation’s 
draft clause also made the fundamental rights in the Constitution non-exclusive, 
in the sense of a statement that these rights should not exclude any other rights 
provided for by law.106

103 The recording does not capture the details of all the proponents.
104 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution of 
9/2/02’, undated, but attached to a cover letter to the President of the Constituent Assembly dated 8 March 
2002, 2.
105 The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 2002, 3.
106 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution of 
9/2/02’, undated, but attached to a cover letter to the President of the Constituent Assembly dated 8 March 
2002, 2.
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Other submissions made during the process: The thrust of most of the 
other external suggestions was to broaden the references out to include other 
international human rights instruments – in particular to include core human 
rights treaties.

Suggestions for making reference to other treaties or groupings of international 
instruments had been made by a range of actors, including Yayasan HAK,107 
the Human Rights Unit of UNTAET108 and REDE Feto Timor Lorosae.109 Yayasan 
HAK suggested adding a ‘non-exclusion’ clause: that the Bill of Rights did 
not ‘deny the existence of any other rights or freedoms that are recognised or 
conferred by customary law or legislation, to the extent that they are consistent 
with the Bill’.110 It also recommended placing an obligation on courts to promote 
the ‘spirit, purport and objects’ of the Bill of Rights.111

The High Commissioner for Human Rights in late December proposed that 
the provision be extended to include international human rights treaties and 
conventions (including the ICCPR, ICESCR, CERD, CEDAW, CRC and the CAT).112 
The Human Rights Unit of UNTAET made a similar suggestion to expand the 
reference to the range of international human rights instruments, specifically 
mentioning the utility of the jurisprudence around such instruments (for 
example, General Comments of UN human rights treaty bodies).113

The International Commission of Jurists were concerned that inclusion of the 
phrase ‘rights provided for by the law’ made the rights uncertain, and easily 
removable by the government, though no specific drafting suggestion was 
advanced.114

107 Yayasan HAK’s draft Bill of Rights included reference to interpreting consistently with the International 
Bill of Human Rights and permitted recourse to ‘foreign law’: Yayasan HAK, ‘Civil and Political, Economic, 
Social and Cultural Rights’, undated, received by the Assembly on 22 October 2001, art 39.
108 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals For the Protection of Human 
Rights in the Constitution: An analysis by the HRU’, 14 November 2001, 6, suggesting making reference to 
the International Bill of Rights.
109 Letter from REDE Feto Timor Lorosae to the President of the Constituent Assembly, 31 October 2001. 
REDE suggested making reference to the International Bill of Rights, CEDAW and CRC.
110 This suggestion was contained within the draft Bill of Rights in Yayasan HAK, ‘Civil and Political, 
Economic, Social and Cultural Rights’, undated but received by the Assembly on 22 October 2001, art 39(3).
111 Ibid.
112 Letter from the UN High Commissioner for Human Rights to the President of the Constituent Assembly, 
19 December 2001.
113 Human Rights Unit, UNTAET, ‘Summary of select technical comments concerning the East Timorese 
draft Constitution and its treatment of human rights’, December 2001, 3.
114 International Commission of Jurists (Australian Section), ‘Commentary on the Draft Constitution 
Proposed for East Timor by the Constituent Assembly’, undated, 5.
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Section 24 
(Restrictive laws)

1. Restriction of rights, freedoms and guarantees can only be 
imposed by law in order to safeguard other constitutionally 
protected rights or interests and in cases clearly provided for 
by the Constitution.

2. Laws restricting rights, freedoms and guarantees have 
necessarily a general and abstract nature and may not reduce 
the extent and scope of the essential contents of constitutional 
provisions and shall not have a retroactive effect.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 20

(Restrictive laws)

1. Restriction of rights, freedoms and guarantees can only be imposed 
by law in order to safeguard other constitutionally protected rights or 
interests and in cases clearly provided for by the Constitution.

2. Laws restricting rights, freedoms and guarantees have necessarily a 
general and abstract nature and may not reduce the extent and scope of 
the essential contents of constitutional provisions and shall not have a 
retroactive effect.

(Identical to final)

Commentary: This provision was based on art 20 of the FRETILIN Project. It was 
approved unanimously in a vote of 20:0:0.
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Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 23

(Restrictive laws)

1. Restriction of rights, freedoms and guarantees can only be imposed 
by law in order to safeguard other constitutionally protected rights or 
interests and in cases clearly provided for by the Constitution.115

2. Laws restricting rights, freedoms and guarantees have necessarily a 
general and abstract nature and may not reduce the extent and scope of 
the essential contents of constitutional provisions and shall not have a 
retroactive effect.

Plenary debate (18 December 2001)

Debate on this topic was hampered slightly by complaints about the poor quality 
of the Bahasa Indonesian translation.

In terms of the substance of the section, a number of questions arose concerning 
the scope of permissible limitations. Rui Meneses da Costa (PD), for instance, 
requested clarification from the Systematisation and Harmonisation Committee. 
When the clause mentioned restrictions being permitted ‘by law’, which law 
was being referred to? The Assembly was only now in the process of discussing 
a Constitution. Lú Olo (FRETILIN) saw the Constitution as the source for later 
laws. He provided an explanation of the application of the provision. In a time 
of calamity or when facing imminent invasion, situations which endangered 
the society, the State might need to take certain decisions – for example, 
prohibiting movement in a District, or asking people to stay inside.116 Following 
this explanation, Vicente Guterres (UDC/PDC), Secretary of the Systematisation 
and Harmonisation Committee, noted that for completeness, it was necessary to 
look also at the next section on states of siege and emergency. Any restrictions 
of rights needed to be in accordance with the law in order to protect rights 
provided for in the Constitution. Lú Olo felt confident that the draft Constitution 
had previously defined rights, so that in a specific situation, ordinary law could 
demark limitations permitted by this provision. When Mario Carrascalão (PSD) 

115 The English translation approved by the Assembly differed slightly from that presented here, in that it 
appeared to provide an incorrect translation, referring to ‘protected rights and interests or in cases …’.
116 As noted in a subtle manner by Vicente Guterres (UDC/PDC) in his subsequent intervention, the 
explanation provided by the President related more to states of emergency than the ordinary limitation of 
laws.
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queried the meaning of laws of a ‘general and abstract nature’, suggesting it 
was too opaque for understanding by non-lawyers, Manuel Tilman (KOTA) 
explained that the law needed to be concrete in nature and not specific.117

Voting on the section during the plenary session

The section passed: 71:1:13.

Version finalised prior to the public consultation process

Section 24

(Restrictive laws)

1. Restriction of rights, freedoms and guarantees can only be imposed 
by law in order to safeguard other constitutionally protected rights or 
interests and in cases clearly provided for by the Constitution.

2. Laws restricting rights, freedoms and guarantees have necessarily a 
general and abstract nature and may not reduce the extent and scope of 
the essential contents of constitutional provisions and shall not have a 
retroactive effect.

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The UN SRSG and Transitional Administrator 
recommended that this provision explicitly incorporate requirements of 
international law by providing that limitations on rights be ‘proportionate’ and 
closely tailored to meet the legitimate ends or reason for the limitation. The 
danger of not doing this was illustrated by giving an example of a potential 
disproportionate response: a government prohibiting all forms of criticism of 
political figures or justifying a ban on critical publications by reference to 
protection of an individual’s honour.118

117 Manuel Tilman’s intervention was prompted by the President of the Assembly’s suggestion that a jurist 
provide further explanation. The recording available to the author cut off in the midst of Manuel Tilman’s 
speech. The author’s and contemporary monitors’ notes also include reference to João Carrascalão querying 
the rationale for inclusion of the section.
118 The suggestion was made in the comments attached to the letter from the UN SRSG and Transitional 
Administrator to heads of the political parties, 22 February 2002.
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The Minister for Foreign Affairs suggested amending sub-s (1) so that limitations 
imposed by law needed to be in conformity with international law regarding 
human rights.119

The Asia Foundation similarly recommended adding that restrictions must be 
‘justifiable in a democratic society, necessary and proportional to the objectives 
to be achieved’.120

Other submissions made during the process: Several organisations made 
further comments about the phrasing of this provision. The Timor Lorosa’e 
Journalists’ Association (TLJA) in their submission of 7 March 2002 considered 
that sub-s (1) should more clearly state in what circumstances freedoms and 
guarantees could be restricted in order to avoid abuse.121 The Human Rights 
Unit of UNTAET encouraged revision of the sub-s (2) to provide that limitations 
needed to be ‘proportionate and closely tailored to meeting the legitimate ends 
under (1)’.122

The East Timor Study Group queried the need for this section in the 
Constitution.123

119 Letter from the Minister of State and for Foreign Affairs and Cooperation, Dr José Ramos Horta, to the 
President of the Constituent Assembly, 25 February 2002.
120 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution of 
9/2/02’, undated, but attached to a cover letter to the President of the Constituent Assembly dated 8 March 
2002, 2.
121 Timor Lorosa’e Journalists’ Association, ‘Submission on Freedom of Expression’, 7 March 2002.
122 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals for the Protection of Human 
Rights in the Constitution: An analysis by the HRU’, 14 November 2001, 6; and ‘Summary of select technical 
comments concerning the East Timorese draft Constitution and its treatment of human rights’, December 
2001, 3.
123 East Timor Study Group (ETSG), ‘Debate on the Draft Constitution: Positive and Negative Implications 
for the Future of East Timor’, 20 February 2002, 7 [Tetum]. Note that the Systematisation and Harmonisation 
Committee made reference to receiving a submission from the ETSG, which appears to be this report. However, 
no recommendations from the ETSG were included in the table of sections and suggestions. The International 
Commission of Jurists were also critical of this provision, describing it as ‘meaningless’ and ‘unenforceable’: 
‘Commentary on the Draft Constitution Proposed for East Timor by the Constituent Assembly’, undated, 5.
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Section 25 
(State of exception)

1. Suspension of the exercise of fundamental rights, freedoms and 
guarantees shall only take place if a state of siege or a state of 
emergency has been declared as provided for by the Constitution.

2. A state of siege or a state of emergency shall only be declared 
in case of effective or impending aggression by a foreign force, 
of serious disturbance or threat of serious disturbance to the 
democratic constitutional order, or of public disaster.

3. A declaration of a state of siege or a state of emergency shall be 
substantiated, specifying rights, freedoms and guarantees the 
exercise of which is to be suspended.

4. A suspension shall not last for more than thirty days, without 
prejudice of possible justified renewal, when strictly necessary, 
for equal periods of time.

5. In no case shall a declaration of a state of siege affect the 
right to life, physical integrity, citizenship, non-retroactivity 
of the criminal law, defence in a criminal case and freedom 
of conscience and religion, the right not to be subjected to 
torture, slavery or servitude, the right not to be subjected to 
cruel, inhuman or degrading treatment or punishment, and 
the guarantee of non-discrimination.

6. Authorities shall restore constitutional normality as soon as 
possible.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 21

(State of exception)

1. Suspension of the exercise of fundamental rights, freedoms and 
guarantees shall only take place if a state of siege or a state of emergency 
has been declared as provided for by the Constitution.
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2. A state of siege or a state of emergency shall only be declared in case of 
effective or impending aggression by a foreign force, of serious disturbance 
or threat of serious disturbance to the democratic constitutional order, 
or of public disaster.

3. A declaration of a state of siege or a state of emergency shall be 
substantiated, specifying rights, freedoms and guarantees the exercise 
of which is to be suspended.

4. A suspension shall not last for more than thirty days without prejudice, 
when strictly necessary, of possible renewal for equal periods of time.

5. In no case shall a declaration of a state of siege affect the right to life, 
physical integrity, citizenship, non-retroactivity of the criminal law, 
defence in a criminal case and freedom of conscience and religion.

6. Authorities shall restore constitutional normality as soon as possible.

Commentary: This provision was based on art 21 of the FRETILIN Project, with 
the addition in sub-s (5)’s reference to ‘freedom of conscience and religion’ 
approved unanimously (20:0:0). The section was also approved unanimously in 
a vote of 20:0:0.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 24

(State of exception)

1. Suspension of the exercise of fundamental rights, freedoms and 
guarantees shall only take place if a state of siege or a state of emergency 
has been declared as provided for by the Constitution.

2. A state of siege or a state of emergency shall only be declared in case of 
effective or impending aggression by a foreign force, of serious disturbance 
or threat of serious disturbance to the democratic constitutional order, 
or of public disaster.

3. A declaration of a state of siege or a state of emergency shall be 
substantiated, specifying rights, freedoms and guarantees the exercise 
of which is to be suspended.

4. A suspension shall not last for more than thirty days, without prejudice, 
when strictly necessary, of possible renewal for equal periods of time.

5. In no case shall a declaration of a state of siege affect the right to life, 
physical integrity, citizenship, non-retroactivity of the criminal law, 
defence in a criminal case and freedom of conscience and religion.
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6. Authorities shall restore constitutional normality as soon as possible.

Plenary debate (18 December 2001)

Jacob Xavier (PPT) was critical of the fact that the text had been taken verbatim 
from the Portuguese Constitution. António Ximenes (PDC) questioned the 
interpretation of sub-s (2) in the Bahasa text. Rui Meneses da Costa (PD) asked 
whether a state of siege was the same or different to a state of emergency. Vicente 
Guterres (UDC/PDC), Secretary of the Systematisation and Harmonisation 
Committee, defended the text. He argued that it was not a problem to adopt 
provisions from the Portuguese Constitution since it and other comparable 
documents reflected a rich heritage. In his understanding, a state of emergency 
related to situations of public calamity. Subsection (2) outlined the situations in 
which such states could be declared.

Voting on the section during the plenary session

The section passed: 80:1:4.

Version finalised prior to the public consultation process

Section 25

(State of exception)

1. Suspension of the exercise of fundamental rights, freedoms and 
guarantees shall only take place if a state of siege or a state of emergency 
has been declared as provided for by the Constitution.

2. A state of siege or a state of emergency shall only be declared in case of 
effective or impending aggression by a foreign force, of serious disturbance 
or threat of serious disturbance to the democratic constitutional order, 
or of public disaster.

3. A declaration of a state of siege or a state of emergency shall be 
substantiated, specifying rights, freedoms and guarantees the exercise 
of which is to be suspended.

4. A suspension shall not last for more than thirty days, without prejudice 
of possible justified renewal, when strictly necessary, for equal periods 
of time.

5. In no case shall a declaration of a state of siege affect the right to life, 
physical integrity, citizenship, non-retroactivity of the criminal law, 
defence in a criminal case and freedom of conscience and religion.

6. Authorities shall restore constitutional normality as soon as possible.
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Commentary: In this text, only minor changes were made on a stylistic base 
(for example, the ordering of phrases). The only substantive change related to 
sub-s (4)’s reference to renewal of a suspension of rights, adding in a reference 
to ‘justified’ renewal.124

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The major external representations focused on ensuring 
greater compliance between this section and the equivalent article in the 
International Covenant on Civil and Political Rights (ICCPR) – in terms of the 
range of non-derogable rights, and the preconditions and process for a state of 
emergency to be properly declared.

The SRSG and Transitional Administrator suggested that s 25 be amended to 
prevent abuse of the state of emergency provision. He recommended broadening 
the listed non-derogable rights to include rights of non-discrimination, and 
freedom from torture or cruel and unusual punishment. Further detail was 
also requested in relation to the process to be followed in declaring a state of 
emergency. It was important that derogation be limited to the extent necessary 
to respond to the state of siege or emergency. The emergency might, for instance, 
be limited to a particular geographical area. The UN SRSG and Transitional 
Administrator also recommended that the declaration of a state of emergency 
should be subject to review by the Supreme Court.125

The Minister for Foreign Affairs placed similar reliance on the scheme provided 
for under art 4 of the ICCPR.126 After explaining that scheme, the Minister 
proposed adding to the list of non-derogable rights the right to be free from 
torture, slavery or servitude, the right not to be subject to cruel, inhuman 
or degrading treatment or punishment, the right of non-discrimination, and 
freedom of thought. He also recommended that State measures abrogating rights 
be limited to those strictly required by the exigencies of the situation.

The Asia Foundation considered it would be sufficient to refer to a ‘state of 
emergency’ alone (that it was not necessary to have a state of siege as well), but 
that if each were kept, it was important to recognise rights as non-derogable for 

124 The Portuguese text changed from ‘de eventual renovação’ to ‘de eventual renovação fundamentada’.
125 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
126 Letter from the Minister of State and for Foreign Affairs and Cooperation, Dr José Ramos Horta, to the 
President of the Constituent Assembly, 25 February 2002.
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each type of situation.127 The Asia Foundation also focused on the list of non-
derogable rights, suggesting the addition of the right to be free from torture and 
cruel, inhuman or degrading treatment or punishment, freedom from slavery or 
servitude, and the right of non-discrimination. Furthermore, it recommended 
explicit recognition of derogations needing to be reasonably justifiable in a 
democratic society, necessary and proportional to the objectives to be achieved.128 
The Asia Foundation also noted the difficulties of understanding the procedure 
for declaring a state of emergency or state of siege under the Constitution given 
the respective roles of the President, the Parliament and the Government and 
suggested a single section be drafted clearly stating the role of each organ and 
the chronological steps that needed to be taken in making the declaration.129 In 
a separate submission, The Asia Foundation also noted the lack of a definition 
of ‘state of siege’.130

Other submissions made during the process: Additional submissions were 
made during the constitutional process, though the substance was similar to 
those quoted by the Systematisation and Harmonisation Committee. Common 
to many was the call to broaden the list of non-derogable rights. Yayasan 
HAK,131 the Church-Constitution Working Group,132 and the Human Rights Unit 
of UNTAET, for instance, all proposed adding in references to freedom from 
torture and cruel, inhuman or degrading treatment or punishment. The most 
extensive suggestions came from the Human Rights Unit of UNTAET which 
also recommended inclusion of non-discrimination, freedom from slavery or 
servitude, freedom of thought and the right to recognition as a person before 
the law as non-derogable rights.133

Some concern was expressed concerning the language used to describe situations 
of ‘state of siege or state of emergency’. The Timor Lorosa’e Journalists’ 
Association, for instance, considered the reference to a serious disturbance or 
threat of such to be too broad, preferring the language employed in the ICCPR of 
a public emergency threatening the life of the nation.134 The Human Rights Unit 
of UNTAET advocated consistency in the use of language concerning a state of 

127 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution of 
9/2/02’, undated, but attached to a cover letter to the President of the Constituent Assembly dated 8 March 
2002, 3.
128 Ibid.
129 Ibid. 4.
130 The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 2002, 4.
131 Yayasan HAK, ‘Draft Proposals for the Constitution of East Timor’, received by the Assembly on 15 
March 2002, 6 [Bahasa Indonesian].
132 Letter from the Centre for Peace and Development to the President of the Constituent Assembly, January 
2002, received by the Assembly on 23 January 2002. This letter contained the submission of the Church-
Constitution Working Group.
133 Human Rights Unit, ‘Summary of select technical comments concerning the East Timorese draft 
Constitution and its treatment of human rights’, December 2001, 4.
134 Timor Lorosa’e Journalists’ Association, ‘Submission on Freedom of Expression’, 7 March 2002.
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siege or a state of emergency, and more specific procedures as to how and by 
whom the declaration was to be made. A public declaration of how the rights 
were to be derogated was needed. The Human Rights Unit also recommended 
that any derogation of rights should be limited to the extent necessary to 
respond to the state of siege/emergency.135 Yayasan HAK suggested stipulating 
that a declaration of state of siege/emergency only be made where the declaration 
was necessary to restore peace and order.136 The Church-Constitution Working 
Group recommended limiting any suspension of rights to 15 days.137

Post-consultation plenary debate

The Systematisation and Harmonisation Committee recommended adding the 
following rights to the list of non-derogable rights: the right not to be subjected 
to torture, slavery or servitude, the right not to be subjected to cruel, inhuman or 
degrading treatment or punishment, and the guarantee of non-discrimination.

These grounds were added by virtue of a joint proposal of FRETILIN, PST, PDC, 
PD, ASDT, PSD, Ind, PPT, PNT, PL, KOTA, UDC/PDC138 and adopted by the 
Plenary on 15 March 2002 as part of a package of agreed amendments.

135 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals for the Protection of Human Rights 
in the Constitution: An analysis by the HRU’, 14 November 2001, 7; ‘Summary of select technical comments 
concerning the East Timorese draft Constitution and its treatment of human rights’, December 2001, 4.
136 This suggestion was incorporated within the draft Bill of Rights within Yayasan HAK, ‘Civil and Political, 
Economic, Social and Cultural rights’, undated, but received by the Assembly on 22 October 2001, art 41.
137 The Church-Constitution Working Group recognised the equivalent provision in the Portuguese 
Constitution, art 19(5), which restricted the period of suspension to 15 days ‘or, where the declaration resulted 
from a declaration of war, for the period laid down by law, whilst allowing for the period to be renewed 
from time to time subject to the same time limits’: Letter from the Centre for Peace and Development, to the 
President of the Constituent Assembly, January 2002, received by the Assembly on 23 January 2002.
138 As indicated on the draft text produced by the Systematisation and Harmonisation Committee on 14 
March 2002.
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Section 26 
(Access to courts)

1. Access to courts is guaranteed to all for the defence of their 
legally protected rights and interests.

2. Justice shall not be denied for insufficient economic means.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 21A

(Access to courts)

1. Access to courts is guaranteed to all for the defence of their legally 
protected rights and interests.

2. Justice shall not be denied for insufficient economic means.

(Identical to final)

Commentary: This provision was based on art 25 of the PSD Project, albeit with 
an amended title. The heading in the PSD Project had been ‘Judicial protection’. 
The section was approved in a vote of 19:0:2.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 25

(Access to courts)

1. Access to courts is guaranteed to all for the defence of their legally 
protected rights and interests.

2. Justice shall not be denied for insufficient economic means.

Plenary debate (18 December 2001)

This section prompted no interventions during the plenary session. In his 
declaration of vote, Mariano Sabino Lopes (PD) noted the need for the State to 
provide assistance [legal aid] for those without means.
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Voting on the section during the plenary session

The section passed: 82:1:2.

Version finalised prior to the public consultation process

Section 26

(Access to courts)

1. Access to courts is guaranteed to all for the defence of their legally 
protected rights and interests.

2. Justice shall not be denied for insufficient economic means.

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Asia Foundation suggested adding a new 
subsection requiring the State to provide a lawyer to a person accused of a 
crime who could not afford a lawyer if she/he was liable to a prison term of six 
months or more. They also supported inclusion of an obligation on the State 
to establish an independent commission to ensure the effective provision of 
legal aid in East Timor.139 In a second set of comments, The Asia Foundation 
submission explained that it would only be through an independent institution 
or commission that the public would have confidence in the competence and 
independence of legal aid.140

Other submissions made during the process: The Human Rights Unit, 
UNTAET, proposed making explicit reference to human rights as one type of 
rights and interests for which access to courts was to be guaranteed.141

139 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution of 
9/2/02’, undated, but attached to a cover letter to the President of the Constituent Assembly dated 8 March 
2002, 4.
140 The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 2002, 4.
141 Human Rights Unit, UNTAET, ‘Summary of select technical comments concerning the East Timorese 
draft Constitution and its treatment of human rights’, December 2001, 4.
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Section 27 
(Ombudsman)

1. The Ombudsman shall be an independent organ in charge of 
examining and seeking to settle citizens’ complaints against 
public bodies, certifying the conformity of the acts with the 
law, preventing and initiating the whole process to remedy 
injustice.142

2. Citizens may present complaints concerning acts or omissions 
on the part of public bodies to the Ombudsman, who shall 
undertake a review, without power of decision, and shall 
forward recommendations to the competent organs as deemed 
necessary.

3. The Ombudsman shall be appointed by the National Parliament 
through absolute majority votes of its members for a term of 
office of four years.

4. The activity [of] the Ombudsman shall be independent from 
any means of grace and legal remedies as laid down in the 
Constitution and the law.

5. Administrative organs and public servants shall have the duty 
to collaborate with the Ombudsman.

(Official translation of the final text)

Drafting history

Thematic Committee IV text

There was no equivalent provision to s 27 in the draft text produced by 
Thematic Committee I despite it having before it at least one written proposal 
on a national human rights institution submitted by the Working Group on 
Future Human Rights Institutions (see further under ‘Representations and 
submissions’ below). Instead, the draft text came from Thematic Committee IV  

142 The contemporary Assembly English translation used a different tense to the official translation, 
referring to the function of the Ombudsman to ‘examine and seek … certify … prevent and initiate’ in 
sub-s (1). The Portuguese text remained consistent from the text of the proposal put forward in the Plenary 
(complete with handwritten additions) to the final version and thus the form of the official translation of the 
final text has been preferred.
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(the committee looking at Fundamental Principles, Final and Transitional 
Arrangements, and Amendments) as a suggestion to be considered by Thematic 
Committee I. The draft text proposed read:

Section …

(Ombudsman [Provedor de Justiça/Inspector-Geral])

1. Citizens may present complaints concerning acts or omissions on the 
part of public bodies to the Ombudsman/Inspector-General, who shall 
undertake a review, without power of decision, and shall forward 
recommendations to the competent organs as deemed necessary to 
prevent or remedy injustice.

2. The Ombudsman/Inspector-General may request the Supreme Court 
of Justice to declare the unconstitutionality of legal rulings issued by 
organs of the State.

3. The Ombudsman/Inspector-General shall be an independent organ; 
the Ombudsman/Inspector-General shall be appointed by the National 
Parliament for a term established by law

4. The organs and personnel of the Public Service shall cooperate with the 
Ombudsman/Inspector-General in the discharge of the Ombudsman’s 
responsibilities.143

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 26

(Ombudsman [Provedor de Justiça])144

1. Citizens may present complaints concerning acts or omissions on the 
part of public bodies to the Ombudsman, who shall undertake a review, 
without power of decision, and shall forward recommendations to the 
competent organs as deemed necessary to prevent or remedy injustice.

2. The Ombudsman may request the Supreme Court of Justice to declare 
the unconstitutionality of legal rulings issued by organs of the State.

143 Note that this translation has been streamlined according to the official translations. Any differences 
between this translation and the translation of the Portuguese Constitution (containing virtually identical 
provisions in arts 23(1), (3) and (4)) are purely stylistic.
144 The Portuguese text used the title ‘Provedor de Justiça’, although in the English Assembly version the 
term was shortened to Ombudsman. Here both titles are presented each text in order to provide the fuller 
understanding of what was debated.
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3. The Ombudsman shall be an independent organ; the Ombudsman shall 
be appointed by the National Parliament for a term established by 
law.145

4. The organs and personnel of the Public Service shall cooperate with the 
Ombudsman in the discharge of the Ombudsman's responsibilities.

Commentary: This text was identical to that proposed by Thematic Committee 
IV with the exception of omitting any reference to the dual title ‘Inspector-
General’.

The Bench of the Systematisation and Harmonisation Committee recommended 
a section to read:

1. Citizens may present complaints concerning acts or omissions, 
corruption or illegal administrative acts to the Ombudsman, who shall 
undertake a review, without power of decision, and shall forward 
recommendations to the competent organs as deemed necessary to 
prevent or remedy injustice.

2. The activity of the Ombudsman shall be independent from any means 
of grace or legal remedies as laid down in the law.146

3. The Ombudsman shall be appointed [elected] by the National 
Parliament.

In making these drafting suggestions, the Systematisation and Harmonisation 
Committee would have had available to it a proposal advanced by Isabel Ferreira 
(the Chief Minister’s Adviser on Human Rights) and Maria Domingas Alves (the 
Chief Minister’s Adviser on the Promotion of Equality), the details of which are 
included below under the heading ‘Other submissions’. The Chief Minister’s 
Advisers’ proposal was read out to the Plenary of the Assembly on 23 November 
2001. It thus postdates the thematic committee’s deliberations, but coincides with 
the time of the Systematisation and Harmonisation Committee’s deliberations.147 
The text recommended by the Systematisation and Harmonisation Committee 
was virtually identical to three of the five subsections in that proposal. The 
only notable differences were that the Systematisation and Harmonisation 
clause included a reference to corruption and illegal administrative acts as part 
of the jurisdiction of the Provedor, and did not include the advisers’ suggested 
recognition of an individual’s fundamental right to seek a remedy.

145 The Assembly’s English translation of the Systematisation and Harmonisation Committee’s text referred 
to the Warden of Justice. However, the Portuguese version referred in sub-s (3) to the Provedor, and thus has 
been presented here.
146 The English Assembly text referred to the ‘actions’ of the Ombudsman. However, as the Portuguese 
term ‘actividade’ is translated in the final text as ‘activity’, the latter term has been used here.
147 Thematic Committee IV’s report was date-stamped 6 November 2001 and the Plenary did not commence 
debate on this topic until mid-December 2001. The Systematisation and Harmonisation Committee’s draft was 
produced in late November.
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Plenary debate (18 December 2001)

An alternative text for this section was put forward by Jacob Fernandes 
(FRETILIN) and supported by 15 FRETILIN members. The version which was 
finalised after discussion with Mari Alkatiri (FRETILIN)148 read:

Section 26

(Ombudsman [Provedor de Direitos Humanos e Justiça])

1. The Ombudsman shall be an independent organ in charge of examining 
and seeking to settle citizens’ complaints against public bodies, certifying 
the conformity of the acts with the law, preventing and initiating the 
whole process to remedy injustice.

2. Citizens may present complaints concerning acts or omissions on the 
part of public bodies to the Ombudsman, who shall undertake a review, 
without power of decision, and shall forward recommendations to the 
competent organs as deemed necessary.

3. The Ombudsman shall be appointed149 by the National Parliament 
through absolute majority votes of its members (for a term of office of 
four years)*.

4. The activity of the Ombudsman shall be independent from any means of 
grace and legal remedies as laid down in the Constitution and the law.

5. Administrative organs and public servants150 shall have the duty to 
collaborate with the Ombudsman.151

*Bracketed text added during the debate

The written text of the proposal explained its importance in terms of cementing 
a culture of respect for human rights and justice, an outcome which all craved 
within Timor-Leste. The proposal was said to be a Timorese version of the 
institution born in Nordic countries, known as the Ombudsman. The final 
proposal considered in the plenary included an amendment from Mari Alkatiri 
to stipulate that the Provedor’s term would be limited to four years.

148 Mari Alkatiri was elected as a member of the Constituent Assembly, but was also the Chief Minister of 
the Second Transitional Government of East Timor.
149 The term in Portuguese appearing in the typed amendment was ‘designado’, which was the same term as 
used by Thematic Committee IV, but differed from the term ‘eleito’ contained in the recommended text of the 
Systematisation and Harmonisation Committee and subsequently used in the text.
150 The Portuguese text changed from ‘Os órgãos e agentes da Administração Publica’ to ‘Os órgãos e os 
agentes da administração’.
151 The signatories to the proposal were Jacob Fernandes (FRETILIN), Ana Pessoa (FRETILIN), Lourdes 
Alves (FRETILIN), José dos Reis (FRETILIN), Adaljiza Magno (FRETILIN), Joaquim Barros Soares (FRETILIN), 
Norberto Santo (FRETILIN), Francisco Branco (FRETILIN), Januário Soares (FRETILIN), Elias Freitas 
(FRETILIN), Constância de Jesus (FRETILIN), Gregório Saldanha (FRETILIN), Jerónimo da Silva (FRETILIN), 
and further members whose signatures are unclear.
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Discussion

Debate in the plenary focused on (i) the heading for the section; (ii) the extent 
of independence of the Provedor; and (iii) the adequacy of powers given to the 
Provedor.

Some members queried the new heading introduced in the FRETILIN proposal 
(‘Provedor for Human Rights and Justice’). A number of speakers saw the 
term ‘justice’ as itself embracing the concept of human rights. Cipriana Pereira 
(FRETILIN) expressed a preference for the original heading of a ‘Provedor for 
Justice’. She stressed that the Provedor should not only consider human rights 
violations, but also other elements of KKN (an acronym corresponding to the 
Indonesian phrase ‘korupsi, kolusi, nepotisme’, meaning ‘corruption, collusion and 
nepotism’). Leandro Isac (PSD), agreed with Cipriana Pereira, and regarded the 
reference to both ‘justice’ and ‘human rights’ in the heading as confusing, whilst 
Jacob Xavier (PPT) asked for clarification of the term ‘justice’.

In favour of narrowing the scope of the provision was João Carrascalão (UDT), 
who considered it preferable for the body to deal with human rights violations 
alone. As drafted, he considered that the provision mixed up an Ombudsman 
and a human rights body. An Ombudsman had the function of protecting people 
against the State, whereas a human rights body would have a broader role, since 
human rights violations were committed not only by the State. Merging the two 
bodies, Carrascalão argued, risked altering the function of the Ombudsman. Rui 
Meneses da Costa (PD) was concerned that there was insufficient clarity about 
the budget for the Provedor, and how this body would work with the proposed 
Administrative Court. Manuel Tilman (KOTA) queried whether the proposal 
involved some duplication with State bodies considering human rights. He also 
saw a contradiction between the terms of sub-s (1) and sub-s (2): whereas sub-s 
(1) made reference to the Provedor having the function of remedying injustice, 
sub-s (2) excluded any decision-making power.152

Speaking in support of the provision, Mari Alkatiri (FRETILIN) characterised 
the provision as clear in its ambit. Timor needed an independent mechanism to 
defend human rights. Ana Pessoa (FRETILIN) explained that the model followed 
the tradition of Nordic countries developed over many years. While the 
emphasis was on human rights, this would not close the door to citizens raising 
concerns about public administration. Nor would it replace other mechanisms 
such as the courts and the General Prosecutor. However, it would give citizens 
a more direct and less formal way of raising their complaints. The wording used 
in this proposal was preferable to that of the original which Pessoa described 
as being borrowed from the Portuguese Constitution, since this proposal was 

152 A similar contradiction was seen by João Carrascalão (UDT) and Clementino Amaral (KOTA).
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more tailored to the Timorese situation.153 Pessoa also explained that while the 
State would have its own mechanisms for controlling its own organs (to prevent 
human rights violations), the Ombudsman would be an additional guarantee. 
People would be able to appeal to an independent institution when concerned 
about violation of their rights. No contradiction existed as between sub-ss (1) and 
(2). The Ombudsman would check facts reported to him/her, make a conclusion 
as to conformity of those acts with the constitution, inform the citizen of his/
her findings and reasons, and make recommendations to the bodies involved. 
The reports of the Ombudsman could also play a preventive role in deterring 
future violations as bodies looked to the reasoning in the Ombudsman’s reports. 
The Ombudsman was not designed to replace other organs of the State and so 
did not have decision-making powers. However, weight and legitimacy to the 
Ombudsman and his/her recommendations would flow from the Ombudsman 
being chosen by an absolute majority of the Parliament.

Eusébio Guterres (PD) called for the tenure of the Ombudsman to be clarified 
to provide for a long term of office. Mari Alkatiri (FRETILIN) responded that 
the provision already said that the organ was to be independent and could 
take its decisions without any (external) influence. Alkatiri explained that the 
Ombudsman would have a term of four years and be voted in by an absolute 
majority of Parliament. (The stipulation of four years was added into the proposal 
during the plenary session.) In relation to Leandro Isac (PSD) noting earlier 
that the proposal no longer included a power for the Provedor to approach the 
Supreme Court, Alkatiri considered it unnecessary to specifically mention this 
power in this context,given that the Provedor could apply to the Supreme Court 
for a review of constitutionality under what became s 150.

Voting on the section during the plenary session

The section was approved: 65:8:13.

Those voting against the section included João Carrascalão (UDT), who explained 
that he thought human rights should be dealt with separately, and Cipriana 
Pereira (FRETILIN) who supported the creation of a ‘Provedor for Justice’.

153 Comparing the original text included in the Systematisation and Harmonisation Committee’s text 
(reflecting Committee IV’s suggestion), with the Portuguese Constitution, it is apparent that sub-ss (1), (3) 
and (4) are virtually identical to provisions arts 23(1), (3) and (4) of the Portuguese Constitution. Subsection 
(2) suggested by the Systematisation and Harmonisation Committee is identical to art 23(2) of the Portuguese 
Constitution.
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Version finalised prior to the public consultation process

Section 27

(Ombudsman [Provedor de Direitos Humanos e Justiça])

1. The Ombudsman shall be an independent organ in charge of examining 
and seeking to settle citizens’ complaints against public bodies, certifying 
the conformity of the acts with the law, preventing and initiating the 
whole process to remedy injustice.

2. Citizens may present complaints concerning acts or omissions on the 
part of public bodies to the Ombudsman, who shall undertake a review, 
without power of decision, and shall forward recommendations to the 
competent organs as deemed necessary.

3. The Ombudsman shall be appointed by the National Parliament through 
absolute majority votes of its members for a term of office of four years.

4. The activity of the Ombudsman shall be independent from any means of 
grace and legal remedies as laid down in the Constitution and the law.

5. Administrative organs and public servants shall have the duty to 
collaborate with the Ombudsman.

(Identical to final)

Whilst the English translation remained consistent, the term ‘elected (‘eleito’) 
was substituted for the term ‘appointed’ (‘designado’) in sub-s (3) of this section.

Representations and submissions

District consultations: There was comparatively little discussion of this section 
in District consultation reports. In the report of Baucau, a suggestion was made 
to eliminate sub-s (2) (which concerned the complaints function of the Provedor) 
without further elaboration.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The UN SRSG and Transitional Administrator 
recommended adding a new subsection recognising the broader responsibilities 
of the Office of Provedor.154 Specifically, additional functions might include:

• responding to systemic abuses;

• investigating human rights violations in the private sector;

• scrutinising government policies for compliance with human rights 
standards;

154 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
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• instituting inquiries into human rights violations of its own accord;

• advising the government on human rights issues; and

• undertaking public education on human rights issues.

Alternatively, the SRSG suggested that the provision could allow a later law to 
vest ‘further functions relating to the protection and promotion of human rights 
according to international human rights standards’. Other topics commented 
upon included the desirability of including a definition of ‘human rights’ for 
the purpose of the Provedor in the Constitution or in a later law, by reference 
to international human rights law.155 In discussing an individual’s right to a 
remedy, the SRSG also suggested it was preferable for s 27 to specifically mention 
‘human rights’.

The Minister for Foreign Affairs noted the importance of explicitly providing 
for measures of reparation for violation of human rights from the court.156 
Reference was made back to art 8 of the UDHR and support given for an amended 
subsection stating that:

The activity of the Ombudsman [the Provedor for Human Rights and 
Justice] shall not prejudice and shall be independent from the right 
of all persons to seek remedies for the violation of their human rights 
through the national Courts and from any other means of grace and legal 
remedies as laid down in the Constitution and the law.

The Vice-Minister for Justice, Domingos Maria Sarmento, sought clarification 
as to whether the President or the Parliament had the responsibility for the 
Provedor, and likewise the power of dismissal. In the event of the Provedor 
committing any irregularities or criminal acts, the Vice-Minister also queried 
how such a case would be processed and whether she/he would be entitled to 
the immunity enjoyed by other organs of State.157

The Asia Foundation made a number of suggestions concerning the powers and 
functions of the Provedor’s office to make clear:

• that complaints could be made by all persons;

• that the Provedor could commence investigations on his/her own initiative;

• that the Provedor would administer a code of conduct for leaders to be 
provided for by law;

155 Ibid.
156 Letter from the Minister of State and for Foreign Affairs and Cooperation, Dr José Ramos Horta, to the 
President of the Constituent Assembly, 25 February 2002.
157 Letter from the Vice-Minister for Justice, Domingos Maria Sarmento, to the President of the Constituent 
Assembly, 2 March 2002 [Portuguese].
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• that the Provedor had power to recommend prosecutions for criminal acts 
discovered in its investigations, for breaches of the leadership code and also 
to initiate court proceedings for enforcement of human rights; and

• that detailed roles and powers of the Provedor would be set out in later 
legislation.158

In their second submission, The Asia Foundation suggested there might be 
advantages in separating the justice and human rights roles.159

Other submissions made during the process: Several interlocutors advanced 
specific proposals concerning the establishment of a national human rights 
mechanism. The Chief Minister’s Adviser on Human Rights, Isabel Ferreira, 
and the Chief Minister’s Adviser on the Promotion of Equality, Maria Domingos 
Alves, submitted a draft provision for a Provedor’s office, entitled ‘Provedor de 
Assistencia para Direitos Humanos e Justiça’.160 It read:

1. Citizens may present complaints concerning acts or omissions, to the 
Ombudsman of Assistance for Human Rights and Justice, who shall 
undertake a review, without power of decision, and shall forward 
recommendations to the competent organs as deemed necessary to 
prevent or remedy injustice, which is a fundamental right of the 
complainant.

2. The activities of the Ombudsman of Assistance for Human Rights 
and Justice shall be independent from any means of grace or legal 
remedies as laid down in the Constitution and the law.

3. The Ombudsman of Assistance for Human Rights and Justice shall 
be an independent organ; the Ombudsman shall be appointed by the 
National Parliament [Assembly of the Republic] for a term established 
by law.

4. The organs and personnel of the Public Service shall cooperate with 
the Ombudsman of Assistance for Human Rights and Justice in the 
discharge of the Ombudsman[’s] mission.

5. The Ombudsman shall be elected by the National Parliament.

158 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution of 
9/2/02’, undated, but attached to a cover letter to the President of the Constituent Assembly dated 8 March 
2002, 4.
159 The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 2002, 5.
160 Letter from the Chief Minister’s Adviser on Human Rights, Isabel Ferreira, and the Chief Minister’s 
Adviser on the Promotion of Equality, Maria Domingas Alves, to the President of the Constituent Assembly, 
21 November 2001, received by the Constituent Assembly on 23 November 2001. [Portuguese]
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The Working Group on Future Human Rights Institutions advanced a submission 
to the Thematic Committee in October 2001 with draft text covering a National 
Human Rights Commission.161 It read:

National Human Rights Commission

1.1 An independent National Commission on Human Rights shall be 
established.

1.2 All organs of the State shall respect the independence of the 
Commission and the right and duty of the Commission to carry 
out its functions to promote and protect the human rights of East 
Timorese people.

1.3 The manner of the establishment, operation and functioning of 
the National Commission on Human Rights shall be the subject of 
legislation. Such legislation in particular is to take into account the 
need for:

(a) The Commission to have the competency and responsibility 
to:

i. investigate complaints of human rights violations 
when requested or on its own initiative;

ii. to seek remedies for individuals and groups whose 
rights have been violated;

iii. to undertake inquiries into human rights matters;

iv. make recommendations to government concerning the 
protection and promotion of human rights; and

v. to undertake public education campaigns concerning 
human rights.

(b) The Commission to enjoy adequate financial and legal 
independence to fulfil its mandate;

(c) Commissioners and members of the Commission to be persons 
of high moral character and proven integrity; and

161 The Working Group on Human Rights Institutions/Human Rights Unit, UNTAET, ‘Submission of 
the Working Group on Future Human Rights Institutions to the Constituent Assembly’, 30 October 2001. 
This text was also incorporated in the Human Rights Unit, UNTAET’s comments on the draft text to the 
Systematisation and Harmonisation Committee.



Timor-Leste’s Bill of Rights

130

(d) Civil society to be involved in discussions concerning 
the structure of the Commission and appointment of 
Commissioners.

1.4 Parliament shall be under an obligation to allocate adequate 
funds for the operation of the Commission. The Commission shall, 
however, retain the power to manage its funds and operations.

In addition to outlining more detailed functions and an independent budget for 
the national human rights institution, this proposal gave the body jurisdiction 
to hear complaints of violations from all individuals and groups. The High 
Commissioner for Human Rights, in her submission to the Constituent Assembly 
in December 2001, underlined the importance of East Timor constitutionally 
entrenching a national human rights institution, established in accordance 
with UN standards, to promote and protect human rights. She recommended 
including a provision within the Constitution committing the State to establish 
an independent national institution to promote and protect human rights within 
three years.162

The International Commission of Jurists was critical of the fact that the 
section did not require authorities to comply with recommendations of the 
Ombudsman, and contained no guarantees of the pay, qualifications, term and 
employment conditions of the office holder such as to ensure independence of 
the Ombudsman.163

162 Letter from the UN High Commissioner for Human Rights to the President of the Constituent Assembly, 
19 December 2001. To similar effect was the call by the Human Rights Unit, UNTAET, for the State to commit 
itself ‘to establish an independent national institution to promote and protect human rights within 3 years of 
independence’: ‘Summary of select technical comments concerning the East Timorese draft Constitution and 
its treatment of human rights’, December 2001, 5.
163 International Commission of Jurists (Australian Section), ‘Commentary on the Draft Constitution 
Proposed for East Timor by the Constituent Assembly’, undated, 6.
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Section 28 
(Right to resistance and self-defence)

1. Every citizen has the right to disobey and to resist illegal 
orders or orders that affect their fundamental rights, freedoms 
and guarantees.

2. The right to self-defence is guaranteed to all, in accordance 
with the law.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 22

(The right to disobey illegal orders and the right to self-defence)

1. Every citizen has the right to disobey illegal orders or orders that affect 
their rights, freedoms and guarantees.

2. The right to resist and the right to self-defence is guaranteed to all.164

Commentary: Subsection (1) was based on art 22 of the FRETILIN Project. It was 
approved in a vote of 16:2:2.

Subsection (2) came from art 14(2) of the KOTA project. It was approved in a 
vote of 16:2:2. The title was amended as a result of the inclusion of this second 
subsection.

Lú Olo is recorded as having suggested a merged provision, though this was not 
subject to a vote.

164 In the final translation, the term ‘legítima defesa’ was translated as ‘self-defence’ rather than ‘legitimate 
defence’, and the term ‘ofendam’ in sub-s (1) as ‘affect’ rather than ‘offend’.



Timor-Leste’s Bill of Rights

132

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 27

(Right to resistance and self-defence)

1. Every citizen has the right to disobey and to resist illegal orders or 
orders that affect their rights, freedoms and guarantees.

2. The right to self-defence is also guaranteed to all, in accordance with 
the law.165

Commentary: Several changes appeared in this draft text. First, in the heading, 
the ‘right to resistance’ was substituted for the ‘right to disobey illegal orders’. 
Secondly, the right to resist was moved from sub-s (2) up into sub-s (1). Thirdly, 
sub-s (2) of this text now included the phrase ‘in accordance with the law’. The 
identical change was listed as a suggestion of Lú Olo recorded in Annex II of 
Thematic Committee I’s report.

In addition, the Bench of the Systematisation and Harmonisation Committee also 
recommended adding ‘fundamental’ before ‘rights, freedoms and guarantees’.

Plenary debate (18 December 2001)

Discussion in the plenary focused around the implications of a right to self-
defence.166 Eusébio Guterres (PD) considered that the section was ambiguous 
and requested further explanation from the Systematisation and Harmonisation 
Committee. Manuel Tilman (KOTA), Rapporteur of that committee, explained that 
the law needed to provide for the right of self-defence. If a thief attempted to kill a 
person, that person should be able to defend him/herself. Speaker Lú Olo spoke in 
support of the section, viewing it as applying not only to acts of physical defence, 
but also to situations requiring protection against illegal or unconstitutional acts. 
Concern about the breadth of the provision was voiced by João Carrascalão (UDT). 
Using the same example, he asked: if a person came into a house and was killed by 
the houseowner, who would prove that the person was attempting to kill someone 
as opposed to just intending to steal? In his opinion, the section was dangerous 
as it would open the door to persons killing each other. Jacob Xavier (PPT) also 
considered that the term ‘self-defence’ was capable of many interpretations. Vicente 
Faria (FRETILIN), Rapporteur of Thematic Committee I, raised concerns as to the 

165 The Assembly English translation used the phrase ‘as provided for by law’. The Portuguese version 
remained ‘nos termos da lei’ from this version through to the final; thus the translation for the final version 
has been preferred.
166 The following summary draws upon the information contained in a contemporary monitoring report by 
The Asia Foundation in relation to the intervention of Eusébio Guterres and the first intervention of Manuel 
Tilman (given a break in the recording at this time).
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modifications in wording undertaken by the Systematisation and Harmonisation 
Committee. He indicated his preference for the original wording. No additional 
amendment proposals were put to the Plenary, however.

Voting on the section during the plenary session

The Systematisation and Harmonisation Committee’s recommended addition of 
the word ‘fundamental’ to sub-s (1) was approved: 54:7:22.167

The section as a whole passed: 80:0:3.

Version finalised prior to the public consultation process

Section 28

(Right to resistance and self-defence)

1. Every citizen has the right to disobey and to resist illegal orders or 
orders that affect their fundamental rights, freedoms and guarantees.

2. The right to self-defence is guaranteed to all, in accordance with the 
law.

(Identical to final)168

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: In responding to the Thematic 
Committee text, the Human Rights Unit of UNTAET queried how sub-s (1) 
would be interpreted, suggesting that it might be preferable to adopt language such 
as ‘persons have a defence to any action taken by government in respect of failure 

167 One document in the Assembly records lists the vote in favour as 57; however, the vote as read out 
during the session was 54.
168 The change made in this text was removing the word ‘also’ from sub-s (2). The final text of the 
Constitution did include one further grammatical correction to the opening words of sub-s (1).
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to obey an order which was illegal or which was contrary to their rights, freedoms 
or guarantees’.169 In their draft Bill of Rights, Yayasan HAK included a right ‘not to 
respect orders which are in contravention of their constitutional rights’.170

169 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals for the Protection of Human Rights 
in the Constitution: An analysis by the HRU’, 14 November 2001, 7. The International Commission of Jurists 
also criticised sub-s (1) as ‘too vague’, and suggested sub-s (2) be dealt with in ordinary law: ‘Commentary on 
the Draft Constitution Proposed for East Timor by the Constituent Assembly’, undated, 6.
170 Yayasan HAK, ‘Civil and Political, Economic, Social and Cultural Rights’, undated, but received by the 
Assembly on 22 October 2001, art 42.
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