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Title II: Personal Rights, Freedoms 
and Guarantees 

(Sections 29–49)

Section 29 
(Right to life)

1. Human life is inviolable.

2. The State shall recognise and guarantee the right to life.

3. There shall be no death penalty in the Democratic Republic of 
East Timor.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 23

(Right to life)

1. Human life is inviolable.

2. The State shall recognise and respect the right to life.

3. There shall be no death penalty in the Democratic Republic of East 
Timor.

Commentary: Subsection (1) came from art 29 of the PSD Project which was 
initially rejected (in a vote of 5:8:6), but later approved unanimously as part of 
the committee’s general revisions.

Subsections (2) and (3) originated from art 23 of the FRETILIN project and were 
approved in a vote of 15:2:2.

An additional proposal to add a reference to the State’s duty to protect the right 
to life in sub-s (2) came from Joaquim dos Santos (FRETILIN). However, no vote 
was taken on this proposal.
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Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 28

(Right to life)

1. Human life is inviolable.

2. The State shall recognise and guarantee the right to life.1

3. There shall be no death penalty in the Democratic Republic of East 
Timor.

(Identical to final)

Commentary: In this draft text, the term ‘guarantee’ was substituted for ‘respect’ 
in sub-s (2).

Plenary debate (18 December 2001)

Subsection (1)’s general statement that human life was inviolable served as the 
focus for much of the debate on this provision.2 João Carrascalão (UDT) considered 
sub-s (1) was redundant given the inclusion of sub-s (2). He was concerned that 
it also gave rise to potential conflicts with freedom of religion. Some religions, 
for instance, did not permit their adherents to have blood transfusions. João 
Carrascalão (UDT) urged caution in relation to the terms of sub-s (1), reminding 
members of the separation of church and State. Rui António da Cruz (FRETILIN) 
similarly feared sub-s (1) was too broad and might contradict other fundamental 
rights and liberties. Manuel Tilman (KOTA) defended the section, stating that the 
Constitution should consecrate the principle that life was inviolable. Religious 
institutions had to act in conformity with the Constitution. In response to 
Carrascalão’s example, Tilman stated that every effort must be taken to ensure 
people did not die.

The issue of ‘when life starts’ was raised by Jacob Xavier (PPT), who highlighted 
the association of the ‘right to life’ with issues of women and abortion. The right 
to life was described as a ‘heavy subject’ needing close consideration. Eusébio 
Guterres (PD) characterised this as a legal issue. If a mother was going to die 
because of the foetus, the mother had the [prevailing] right to life. Speaking in 
support of the subsection, Clementino Amaral (KOTA) noted that a guarantee 
of the inviolability of life was contained in numerous Constitutions and the 

1 The English Assembly translation of this text translated ‘reconhece’ as ‘ensure’, rather than ‘recognise’. 
However, in keeping with the final translation, the term ‘recognise’ has been preferred here.
2 Vicente Faria (FRETILIN) queried whether sub-s (1) came from Thematic Committee I. Manuel Tilman 
(KOTA) highlighted its inclusion in the committee’s report.
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UDHR.3 Even countries that allowed abortion and euthanasia, like Holland, 
recognised the inviolability of life in their Constitutions. For Amaral, sub-s (1) 
remained important to signify that someone could not kill another person.

In relation to sub-s (2), there was discussion of the fact that the Bahasa version 
used the term ‘respecting’ the right to life, whereas the Portuguese version 
referred to ‘recognising’ the right.4 The issue was viewed as one of translation, 
rather than intent, however, with Lú Olo noting after the vote that he considered 
‘respect’ to be included within the Portuguese text.

Mariano Sabino Lopes (PD) and others proposed an amendment so that sub-s 
(1) would read: ‘Everyone has the right to life’.5 The proposal also included 
amending sub-s (2) to provide for respect for the right to life and, seemingly, 
protection from arbitrary deprivation of life.6 This proposal failed in a vote of 
31:16:35. Given that abstention was the most popular voting option in relation 
to this amendment, there would appear to have been considerable uncertainty 
remaining around the issues raised.

Voting on the section during the plenary session

The section was passed: 68:2:13.

Version finalised prior to the public consultation process

Section 29

(Right to life)

1. Human life is inviolable.

2. The State shall recognise and guarantee the right to life.

3. There shall be no death penalty in the Democratic Republic of East 
Timor.

Representations and submissions

District consultations: The section did not attract particular attention within 
the Districts. In Oecusse, however, the consultation summary report noted a 
view that the Constitution should condemn acts of witchcraft and domestic 
violence.

3 In fact the UDHR protects the ‘right to life’ and does not make reference to ‘inviolability’ of life.
4 Leandro Isac (PSD).
5 Other proponents were Paulo Sarmento (PD), Eusébio Guterres (PD), and Aquilino Guterres (PD).
6 Note that the recording at this point is broken and differing translations of the proposal (originally made 
in Bahasa Indonesian) were provided in the contemporaneous translation and later review.
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Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Vice-Minister for Justice suggested merging s 29(3) 
concerning the death penalty and s 32 (Limits on sentences).7

The East Timor Study Group (whose report was referred to in the Systematisation 
and Harmonisation Committee report, but not extracted in relation to individual 
sections) noted that according to Catholic doctrine, life began at conception. It 
thus perceived a need to have a precise definition of when life began for the 
purpose of the Constitution.8

7 Letter from the Vice-Minister for Justice, Domingos Maria Sarmento, to the President of the Constituent 
Assembly, 2 March 2002 [Portuguese].
8 East Timor Study Group, ‘Debate on the Draft Constitution: Positive and Negative Implications for the 
Future of East Timor’, 20 February 2002, 11 [Tetum].
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Section 30 
(Right to personal freedom, security and 

integrity)

1. Everyone has the right to personal freedom, security and 
integrity.

2. No one shall be arrested or detained, except under the terms 
clearly provided for by applicable law, and the order of arrest 
or detention should always be presented for consideration by 
the competent judge within the legal timeframe.

3. Every individual who loses his or her freedom shall be 
immediately informed, in a clear and precise manner, of the 
reasons for his or her arrest or detention as well as of his or her 
rights, and allowed to contact a lawyer, directly or through a 
relative or a trusted person.

4. No one shall be subjected to torture and cruel, inhuman or 
degrading treatment.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 24

(Right to freedom, security and integrity)

1. Everyone has the right to freedom, integrity and physical security.

2. No one shall be arrested or detained except in cases clearly provided 
for by law.

3. Every citizen who loses his or her freedom, shall be immediately 
informed, in a clear and precise manner, of the reasons for his or her 
arrest or detention.

4. No one shall be subjected to torture and cruel, inhuman or degrading 
treatment.

Commentary: This section was based on art 24 of the FRETILIN Project. It was 
adopted in a vote of 17:0:2.
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Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 29

(Right to freedom, security and integrity)

1. Everyone has the right to personal freedom, security and integrity.

2. No one shall be arrested or detained, except in cases clearly provided 
for by applicable law.

3. Every citizen who loses his or her freedom shall be immediately 
informed, in a clear and precise manner, of the reasons for his or her 
arrest or detention, and allowed to contact a lawyer, directly or through 
a relative or a trusted person.

4. No one shall be subjected to torture and cruel, inhuman or degrading 
treatment.

Commentary: Comparing the text of Thematic Committee I to that of the 
Systematisation and Harmonisation Committee reveals several changes. Firstly, 
in relation to the guarantees in sub-s (1), the wording was changed from 
‘freedom, integrity and physical security’ to ‘personal freedom, security and 
integrity’. Secondly, the qualifier ‘applicable’ was added before law in sub-s 
(2). Most substantively, sub-s (3) was extended to include the right to contact 
a lawyer. No explanation was provided for these changes in the written text 
submitted to the Plenary.

Plenary debate (18 December 2001)

The appropriate limits to authorities’ powers of detention provoked particular 
comment in the plenary session. Jacob Xavier (PPT) put forward a detailed 
proposal suggested by Professor Jorge Carlos Fonseca which, inter alia, limited 
the period an individual could be detained before being brought before a 
competent judge to 48–72 hours. At this point, the judge would have to either 
order the release of the individual, authorise pre-trial detention or make an 
order regarding other constraints adequate for the case. The judge was also to be 
informed of the causes for the detention, and to be obliged to communicate such 
reasons to the detainee, interrogate him/her and hear him/her in the presence 
of his/her chosen lawyer. The detainee was to be guaranteed the opportunity to 
defend him/herself. In this suggested amendment, pre-trial detention was to be 
regarded as exceptional and of a ‘subsidiary nature’. It was not to be maintained 
where there was an alternative adequate and sufficient measure (such as bail 
or another more favourable measure). Pre-trial detention was also to be made 
subject to a maximum time period provided for in law, but in any case not 
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more than 36 months from the moment of detention or arrest. The proposal 
did not receive detailed consideration in the context of this section, but a 
similarly worded amendment was subsequently advanced by Manuel Tilman 
(see discussion of s 29A below).

Lucia Lobato (PSD) suggested a reformulation of sub-s (2) to give greater 
protection to citizens. Her preference was to replace the reference to persons 
being able to be arrested or detained in cases provided by ‘applicable law’ 
with wording providing that only courts could authorise the arrest/detention 
of a person.9 Manuel Tilman (KOTA), Rapporteur of the Systematisation and 
Harmonisation Committee, explained that under the draft text, persons would 
only be able to be detained where this was provided for in a previously 
promulgated law. Although Indonesian law had been different, the Timorese 
Parliament would now make laws for the nation. Under the existing UNTAET 
regulation, persons could only be held for 72 hours before being presented to 
the court. Thus the subsection referred to detention needing to be authorised by 
‘applicable law’. However, Tilman acknowledged concerns regarding arrest and 
detention arising from the experience of the last 24 years and suggested further 
explanation be provided by members of FRETILIN or the thematic committee 
that had proposed the text.

João Carrascalão (UDT) sought clarification of sub-s (1). Given that the Assembly 
had already approved a right of self-defence, what would be the situation if 
someone used a knife to defend themselves? What was ‘integrity’? Was it moral 
and physical integrity? What about a right to privacy? In Carrascalão’s view, 
there were many issues left unanswered by this section.

Subsection (4) elicited particular interest. Concerns were expressed about the 
need to prevent torture and ill-treatment of individuals. Armando da Silva (PL) 
noted the reality that torture and ill-treatment often occurred, referring to law 
enforcement officials10 arresting people and ill-treating them. Jacob Xavier (PPT) 
emphasised the importance of ensuring persons were not beaten when they were 
arrested by police, in practice, as well as in theory. Lú Olo (FRETILIN) referred 
also to the problems of police beating individuals upon arrest, whilst noting 
that the Constitution was looking forward to the future rather than backwards.

Voting on the section during the plenary session

The section passed: 72:1:9.

9 Concern about the existing phrase that arrest or detention be ‘clearly provided for by applicable law’ was 
echoed by Rui Meneses (PD), who emphasised that it should be the court determining whether there was 
consistency with the law.
10 Reference to da Silva’s intervention appears in The Asia Foundation monitoring notes.
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Version finalised prior to the public consultation process

Section 30

(Right to personal freedom, security and integrity)

1. Everyone has the right to personal freedom, security and integrity.

2. No one shall be arrested or detained, except under the terms clearly 
provided for by applicable law, and the order of arrest or detention 
should always be presented for consideration by the competent judge 
within the legal timeframe.

3. Every individual who loses his or her freedom shall be immediately 
informed, in a clear and precise manner, of the reasons for his or her 
arrest or detention as well as of his or her rights, and allowed to contact 
a lawyer, directly or through a relative or a trusted person.

4. No one shall be subjected to torture and cruel, inhuman or degrading 
treatment.

(Identical to final)

Commentary: This text included additional wording in sub-s (2), namely that 
the order of arrest or detention be presented before the judge within the legal 
timeframe. No source was included in the text. It was, however, reminiscent 
of the discussion surrounding the proposal of Manuel Tilman (KOTA) (draft 
s 29A). Tilman was also an influential member of the Systematisation and 
Harmonisation Committee. The right of detainees to be informed of their rights 
was also inserted into sub-s (3). The other significant change which appears to 
have been made in this version was to change the phrasing in sub-s (3) to ‘every 
individual’ rather than ‘every citizen’. This was one of many such alterations 
made by the Systematisation and Harmonisation Committee, seemingly 
responding to submissions advocating the enjoyment of rights by all persons. 
More minor changes were also made: for example, in sub-s (2) in referring to 
‘under the terms’ as opposed to ‘in cases’ provided for by law.

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The UN SRSG and Transitional Administrator 
suggested that the section should not only prohibit detentions which were not 
in accordance with the law, but also ensure that persons were not subject to 
‘arbitrary detention’. In addition to referring to the importance of speedy access 
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to seeking habeas corpus, the SRSG highlighted that detention should ordinarily 
be reviewed by a court within a short period, recommending 48 hours rather 
than the eight days provided in the text.11

The Asia Foundation proposed that sub-s (2) be revised to state that ‘no person 
shall be subjected to arbitrary arrest or detention and any person arrested or 
detained shall be brought before a judge no later than 72 hours after arrest or 
detention’.12

Other submissions made during the process: In the draft texts put forward 
by civil society during the constitutional process, there were more extensive 
clauses suggested in relation to the rights of arrested and detained persons. 
Yayasan HAK drafted several clauses on this topic, recognising a number of 
additional rights for persons arrested or detained, in particular, the right:

• to be brought before a court as soon as reasonably possible;

• to challenge the lawfulness of the detention in person before a court and, if 
the detention is unlawful, to be released;

• to choose, as well as to consult with, a legal practitioner;

• to be informed of rights in a language that the person understands;

• to conditions of detention that are consistent with human dignity; and

• to communicate with, and be visited by, that person’s family 

(mirroring much of the language of the ICCPR).13

The Human Rights Unit of UNTAET recommended more explicit recognition of 
the right to be free from arbitrary arrest and detention. An amended s 29(2) was 
put forward, stating: ‘No person may be subject to arbitrary arrest or detention. 
All arrests and detentions must be authorized under provisions in law.’14 The 
HRU also suggested including more detailed rights of criminal procedure, as set 
out in the ICCPR including the right of legal representation paid for by the State 
where the interests of justice require it and the person is unable to afford legal 
representation; and the right to be treated with dignity when imprisoned.15

11 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
12 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution of 
9/2/02’, undated, but attached to a cover letter to the President of the Constituent Assembly dated 8 March 
2002, 5.
13 This listing draws upon elements in draft art 8 in Yayasan HAK’s Bill of Rights within the submission 
‘Civil and Political, Economic, Social and Cultural Rights’, undated, but received by the Assembly on 22 
October 2001, and HAK’s submission of March 2002.
14 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals For the Protection of Human Rights 
in the Constitution: An analysis by the HRU’, 14 November 2001, 8.
15 Ibid 15.
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The Church-Constitution Working Group recommended that the right to 
be informed of the reasons for arrest or detention (s 29(3)) be extended to all 
persons, together with the right of habeas corpus.16 It was also suggested that s 
29(2) provide for freedom from arbitrary arrest or detention. During the drafting 
process, the Human Rights Unit of UNTAET, and the UN High Commissioner for 
Human Rights, amongst others, stressed the importance of human rights such as 
this one applying to all persons, rather than being limited to citizens.17

REDE Feto Timor Lorosae proposed that sub-s (1) be extended to include 
‘psychological integrity’ and that a sub-s (5) be added: ‘The State must protect 
women’s right to live free from any forms of violence, both private and public.’18

The Women’s Charter of Rights in East Timor, developed in mid-2001, also 
included this phrasing.19

Proposed section 29A on preventive detention

Manuel Tilman (KOTA) supported a new s 29A concerning ‘preventive 
detention’ (pre-trial detention), which was discussed in detail immediately 
prior to s 31.20 It provided that arrest and detention needed to be in accordance 
with law and reviewable by a court. It was in similar terms to Jacob Xavier’s 
earlier proposed amendment to s 29. Specifically, this included the proposal 
that a person’s detention needed to be reviewed by a court within 48–72 hours 
of arrest, and that a trial had to commence within 36 months. Vicente Guterres 
(UDC/PDC) recalled that this proposal had been made by the Cape Verde expert 
(Dr Carlos Jorge Fonseca) in supporting its inclusion in the Constitution. João 
Carrascalão (UDT) spoke in favour of the proposal whilst noting the need for 
clarity about what was meant by ‘preventive detention’. In his view, this could 
include situations of persons being detained as suspects in the commission 
of a crime, as well as situations where persons were detained to provide for 
their protection/security. A number of members linked their support for this 
proposal, particularly the time limits on preventive detention, to concern about 
the lengthy pre-trial detention experienced by those in Becora and Baucau 
prisons.21

16 Letter from the Centre for Peace and Development to the President of the Constituent Assembly, January 
2002, received by the Assembly on 23 January 2002. This letter contained the submission of the Church-
Constitution Working Group.
17 See discussion of this issue under the entry covering ‘Section 16’ above.
18 Letter from REDE Feto Timor Lorosae to the President of the Constituent Assembly, 31 October 2001.
19 Women’s Charter of Rights in East Timor, art 2.
20 The other proponents of this new section were not read out in the recording available to the author. Nor 
did the recording capture the precise amendment. This summary is based on the author’s contemporary notes 
and the discussion captured in the recording.
21 Quitéria da Costa Gonsalves (UDT) and Mariano Sabino Lopes (PD).
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Jacob Fernandes (FRETILIN) spoke against the proposed amendment. In 
Fernandes’ view, while the provision might be suitable for Cape Verde, it did 
not fit the circumstances of East Timor. In particular, he was concerned that 
there were insufficient human resources to meet the timing requirements of, 
for example, bringing a person before a judge within 72 hours.22 Rui Meneses 
da Costa (PD) suggested putting the time limits in ordinary law rather than the 
Constitution, a suggestion with which Lú Olo (FRETILIN) agreed. Lú Olo also 
highlighted the existence of sections dealing with the application of criminal 
law and habeas corpus.

The proposed s 29A failed: 27:41:15.

22 António Ximenes (PDC) also expressed concern that in serious cases, such as people planning a revolt, the 
police needed more than 72 hours to conduct an investigation to look for proof of the crime.
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Section 31 
(Application of criminal law)

1. No one shall be subjected to trial, except in accordance with 
the law.

2. No one shall be tried and convicted for an act that does not 
qualify in the law as a criminal offence at the moment it was 
committed, nor endure security measures the provisions of 
which are not clearly established in previous law.

3. Penalties or security measures not clearly provided for by law 
at the moment the criminal offence was committed shall not 
be enforced.

4. No one shall be tried and convicted for the same criminal 
offence more than once.

5. Criminal law shall not be enforced retroactively, except if the 
new law is in favour of the accused.

6. Anyone who has been unjustly convicted has the right to a fair 
compensation in accordance with the law.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 25

(Application of criminal law)

1. No one shall be arrested or subjected to trial, except in accordance with 
the law.

2. No one shall be tried and convicted for an act that did not qualify in the 
law as a criminal offence at the moment it was committed.

3. Penalties not clearly provided for by law at the moment the criminal 
offence was committed shall not be enforced.

4. No one shall be tried and convicted for the same criminal offence more 
than once.
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5. Criminal law shall not be enforced retroactively, except if the new law 
is in favour of the accused.

6. Citizens who have been unjustly convicted have the right to a fair 
compensation and to a review of the sentence, in accordance with the 
law.

Commentary: This section was based on art 25 of the FRETILIN Project. It was 
adopted in a vote of 18:0:1.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 30

(Application of criminal law)

1. No one shall be arrested or subjected to trial, except in accordance with 
the law.

2. No one shall be tried and convicted for an act that does not qualify in 
the law as a criminal offence at the moment it was committed.23

3. Penalties or security measures not clearly provided for by law at the 
moment the criminal offence was committed shall not be enforced.

4. No one shall be tried and convicted for the same criminal offence more 
than once.

5. Criminal law shall not be enforced retroactively, except if the new law 
is in favour of the accused.

6. Citizens who have been unjustly convicted have the right to a fair 
compensation and to a review of the sentence in accordance with the 
law.

Commentary: The Systematisation and Harmonisation Committee added the 
term ‘security measures’ into sub-s (3). Other minor grammatical changes were 
made at this point.

Plenary debate (18 December 2001)

Minimal discussion of this section took place in the plenary session. António 
Ximenes (PDC) sought an explanation of sub-s (4). The concept of double jeopardy 
was outlined by Vicente Guterres (UDC/PDC), Secretary of the Systematisation 
and Harmonisation Committee.

23 The Assembly English translation of this text did not include the phrase ‘in the law’, but the Portuguese 
version included the phrase ‘na lei’. The Systematisation and Harmonisation Committee also changed the 
tense of this clause from the past to the present.
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Voting on the section during the plenary session

The section passed: 76:0:6.

Version finalised prior to the public consultation process

Section 31

(Application of criminal law)

1. No one shall be subjected to trial, except in accordance with the law.

2. No one shall be tried and convicted for an act that does not qualify in the 
law as a criminal offence at the moment it was committed, nor endure 
security measures the provisions of which are not clearly established in 
previous law.

3. Penalties or security measures not clearly provided for by law at the 
moment the criminal offence was committed shall not be enforced.

4. No one shall be tried and convicted for the same criminal offence more 
than once.

5. Criminal law shall not be enforced retroactively, except if the new law 
is in favour of the accused.

6. Anyone who has been unjustly convicted has the right to a fair 
compensation in accordance with the law.

(Identical to final)

Commentary: In this version, several amendments were made. Subsection 
(1) was shortened to refer to persons subjected to trial alone (removing the 
reference to arrest). Subsection (2) was broadened out to include a reference 
to security measures, presumably to make sub-s (2) consistent with sub-s (3). 
This amendment was bolded in the text distributed. Another amendment (not 
highlighted) was to expand the coverage of sub-s (6) to apply to all persons 
(rather than be limited in its application to citizens). In their summary of 
methodology, the Systematisation and Harmonisation Committee noted their 
policy to substitute the broader term ‘individual’ or ‘person’ for ‘citizen’ 
wherever possible, a move which was in accord with many submissions to the 
Assembly. Subsection (6)’s reference to a review of sentence was also deleted.

Representations and submissions

District consultations: Little comment on this section appeared in the reports 
of the District consultations. In the Los Palos report, a suggestion was made to 
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eliminate the provision, and instead deal with the subject in the ordinary law. 
In Oecussi, there was also a suggestion that the section should be widened to 
deal with the application of the civil code and customary law.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Vice-Minister for Justice, Domingos Maria 
Sarmento, suggested the need for revision of sub-s (6). He queried whether 
a person unjustly imprisoned by being in preventive detention [ordered] 
by a judge because of police investigation was eligible for fair compensation 
according to law.24

24 Letter from the Vice-Minister for Justice, Domingos Maria Sarmento, to the President of the Constituent 
Assembly, 2 March 2002 [Portuguese].
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Section 32 
(Limits on sentences and security measures)

1. There shall be no life imprisonment nor sentences or security 
measures lasting for unlimited or indefinite period of time in 
the Democratic Republic of East Timor.

2. In case of danger as a result of mental illness, security measures 
may be extended successively25 by judicial decision.

3. Criminal liability is not transmissible.

4. Persons who are subjected, on conviction, to a sentence or a 
security measure involving loss of freedom remain entitled 
to their fundamental rights, subject to the limitations 
that necessarily derive from that conviction and from the 
requirements for its enforcement.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 26

(Limits on sentences and security measures)

1. There shall be no life imprisonment or security measures lasting for 
unlimited or indefinite period of time in the Democratic Republic of 
East Timor.

2. In case of danger as a result of mental disturbance, security measures 
may be extended successively by judicial decision.

3. Criminal liability is not transmissible.

4. Persons who are subjected, on conviction, to a sentence or a security 
measure involving loss of freedom remain entitled to their fundamental 
rights, subject to the limitations that necessarily derive from that 
conviction and from the requirements for its enforcement.

25 All contemporary Assembly English translations referred to measures being ‘successively extended’, 
whilst the official translation uses the phrase ‘extended successively’. The Portuguese phrase remained ‘ser 
sucessivamente prorrogadas’ throughout.
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Commentary: Subsections (1) and (2) were based on art 26 of the FRETILIN 
Project, with the addition of ‘security measures’ in the heading.

Subsection (3) was based on art 47(3) of the PSD Project. It was adopted 
unanimously: 20:0:0.

Subsection (4) was based on art 47(5) of the PSD Project. It was adopted 
unanimously: 20:0:0.26

Another PSD proposal to include wording that ‘No penalty should involve loss 
of any civic, professional or political rights’ was rejected in a vote of 2:11:7.

The heading represented a mixture of those appearing in the FRETILIN and 
PSD Projects.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 31

(Limits on sentences and security measures)

1. There shall be no life imprisonment or security measures lasting for 
unlimited or indefinite period of time in the Democratic Republic of 
East Timor.

2. In case of danger as a result of mental illness,27 security measures may 
be extended successively by judicial decision.

3. Criminal liability is not transmissible.

4. Persons who are subjected, on conviction, to a sentence or a security 
measure involving loss of freedom remain entitled to their fundamental 
rights, subject to the limitations that necessarily derive from that 
conviction and from the requirements for its enforcement.

Plenary debate (18 December 2001)

Discussion in the plenary session focused on two topics: (i) the length of 
sentences and (ii) clarification of the non-transmissibility of criminal liability. 
Jacob Xavier (PPT) considered life imprisonment was appropriate for cases in 
which one person killed another. There was a need for justice for the community, 
a desire which had been expressed during consultations of the Constitutional 
Commissions. In voicing some support for Jacob Xavier’s perspective, António 
Ximenes (PDC) added that the law should also make provision for repeat 
offenders. João Carrascalão (UDT) agreed there should be no life imprisonment, 

26 A minor alteration was made to this clause after the vote for grammatical reasons.
27 The term used in the Portuguese version was ‘anomalia psiquica’, substituting for Thematic Committee I’s 
term ‘demência mental’. It appears as ‘mental illness’ in the Assembly and official translations.
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but felt the system should allow for cumulative sentences. Thus, there should be 
a difference in the sentencing between a person convicted of killing one person, 
and another who committed multiple murders, or also committed other crimes 
such as rape.

Lú Olo (FRETILIN) requested an explanation of sub-s (3)’s statement that 
criminal liability was not transmissible. Manuel Tilman (KOTA), Rapporteur 
of the Systematisation and Harmonisation Committee, explained that sub-s (3) 
meant that crimes were not transmissible to others such as daughters or sons.

Voting on the section during the plenary session

The section passed: 77:1:4.28

Version finalised prior to the public consultation process

Section 32

(Limits on sentences and security measures)

1. There shall be no life imprisonment nor sentences or security measures 
lasting for unlimited or indefinite period of time in the Democratic 
Republic of East Timor.

2. In case of danger as a result of mental illness, security measures may be 
extended successively by judicial decision.

3. Criminal liability is not transmissible.

4. Persons who are subjected, on conviction, to a sentence or a security 
measure involving loss of freedom remain entitled to their fundamental 
rights, subject to the limitations that necessarily derive from that 
conviction and from the requirements for its enforcement.

(Identical to final)

Commentary: A reference to ‘sentences’ was added into sub-s (1) in this text, 
without any specific explanation.

Representations and submissions

District consultations: In one district, Liquiça, the suggestion was made that 
Timor adopt the death penalty.

28 One document from the Assembly lists the vote as 77:1:9. However, other Assembly records and the 
recording of the plenary session present the vote as 77:1:4. This is also consistent with the numbers present 
in the Constituent Assembly at the time.
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Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: The Human Rights Unit of 
UNTAET suggested deleting the reference to prolonging security measures ‘in 
case of danger from mental disturbance’ and replacing it with a prohibition on 
arbitrary and unreasonable security measures, leaving the details of procedure 
to later law.29 It also proposed recognising more explicitly the rights of prisoners 
to be treated humanely and with dignity.

Yayasan HAK advocated limiting the reference to mental illness to cases to 
proven mental illness.30

29 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals For the Protection of Human Rights 
in the Constitution: An analysis by the HRU’, 14 November 2001, 8, 15.
30 Article 10 of the draft Bill of Rights within Yayasan HAK, ‘Civil and Political, Economic, Social and 
Cultural Rights’, undated, but received by the Assembly on 22 October 2001.
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Section 33 
(Habeas corpus)

1. Everyone who illegally loses his or her freedom has the right 
to apply for habeas corpus.

2. An application for habeas corpus shall be made by the detainee 
or by any other person in the exercise of his or her civil rights, 
in accordance with the law.

3. The court shall rule on the application for habeas corpus 
within 8 days at a hearing in the presence of both parties.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 27

(Habeas corpus)

1. Every citizen has the right to apply for habeas corpus.

2. An application for habeas corpus shall be made by the detainee or by 
any citizen in the exercise of his or her civil rights, in accordance with 
the law.

3. The court shall rule on the application for habeas corpus within 8 days.

Commentary: This provision was based on art 27 of the FRETILIN Project. It was 
approved unanimously: 21:0:0.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 32

(Habeas corpus)

1. Every citizen has the right to apply for habeas corpus.

2. An application for habeas corpus shall be made by the detainee or by 
any citizen in the exercise of his or her civil rights, in accordance with 
the law.
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3. The court shall rule on the application for habeas corpus within 8 days 
at a hearing in the presence of both parties.

Commentary: The Systematisation and Harmonisation Committee added in the 
extra words in sub-s (3), that a hearing be conducted in the presence of both 
parties.31 No specific explanation was provided in the written text provided by 
the committee to the Plenary.

Plenary debate (19 December 2001)

There was little discussion of this section. Rui Meneses (PD) suggested that it 
would be useful for relevant Assembly members to provide a concrete example 
of situations giving rise to habeas corpus for those not familiar with the concept. 
Manuel Tilman (KOTA), Rapporteur of the Systematisation and Harmonisation 
Committee, explained the need for a court procedure to deal with illegal 
detentions. Where, for instance, there was an accident leading to death and a 
person who simply witnessed the accident was arrested, that person needed to 
be able to have a lawyer put a case to the court that the arrest was illegal and 
request that the person be released. The eight-day time period was necessary to 
permit the police, the Minister and the court to examine the case. Jacob Xavier 
(PPT) queried the relationship between preventive detention and habeas corpus. 
Manuel Tilman explained that a person being held in preventive detention 
might bring a habeas corpus action if she/he was being held illegally.

Voting on the section during the plenary session

The section passed: 79:1:2.

Version finalised prior to the public consultation process

Section 33

(Habeas corpus)

1. Everyone who illegally loses his or her freedom has the right to apply 
for habeas corpus.

2. An application for habeas corpus shall be made by the detainee or by 
any other person in the exercise of his or her civil rights, in accordance 
with the law.

3. The court shall rule on the application for habeas corpus within 8 days 
at a hearing in the presence of both parties.

(Identical to final)

31 The Portuguese term used was ‘em audiência contraditória’ which was interpreted in the final official 
version as ‘at a hearng in the presence of both parties’. 
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Commentary: In this text, citizen-specific references had been replaced by 
references to ‘everyone’ and ‘any other person’. Subsection (1) was also altered 
to refer specifically to ‘everyone who illegally loses his or her freedom’. Several 
external interlocutors had made representations supporting the enjoyment of 
rights by all persons, and the Systematisation and Harmonisation Committee 
explained in their methodology that they had attempted to broaden references 
(from ‘citizen’ to ‘individual’ or ‘person’) whenever possible.

Representations and submissions

District consultations: Limited feedback was received on this section. The 
summary of the Dili consultation contained a suggestion to reduce the time 
(for ruling on an application) from eight days to 24 hours. It also recommended 
substituting an appropriate Tetum or Portuguese term for ‘habeas corpus’.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The UN SRSG and Transitional Administrator underlined 
the importance of speedy access for persons in detention to apply for habeas corpus.32

Other submissions made during the process: In comments to the Systematisation 
and Harmonisation Committee, the Human Rights Unit of UNTAET proposed that 
courts be required to make a decision on a habeas corpus application within 48 or 
72 hours, at a hearing in the presence of both parties.33 During the drafting process, 
the Human Rights Unit of UNTAET, and the UN High Commissioner for Human 
Rights, amongst others, stressed the importance of human rights such as this one 
applying to all persons, rather than being limited to citizens. The International 
Commission of Jurists suggested deleting the words ‘in the exercise of his/her 
civil rights’ in sub-s (2), and feared inclusion of the phrase ‘in accordance with 
the law’ in the same subsection rendered any constitutional protection illusory.34

Post-consultation plenary debate

The Systematisation and Harmonisation Committee recommended 
reconsideration of the eight-day period (to lower the period).35 However, this 
recommendation was not the subject of consensus and no change was made by 
the Assembly.

32 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
33 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals For the Protection of Human Rights 
in the Constitution: An analysis by the HRU’,14 November 2001, 8.
34 International Commission of Jurists (Australian Section), ‘Commentary on the Draft Constitution 
Proposed for East Timor by the Constituent Assembly’, undated, 8. The ICJ also considered the time limit in 
sub-s (3) to be superflous and artificial.
35 Amongst the Constituent Assembly’s documentation, the author found a document entitled ‘PSD 
Proposals’ which appeared to contain their views relevant to the post-consultation debates. This document 
contained a proposal to reduce the relevant period to three days.
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Section 34 
(Guarantees in criminal proceedings)

1. Anyone charged with an offence is presumed innocent until 
convicted.36

2. An accused person has the right to select, and be assisted by, 
a lawyer at all stages of the proceedings and the law shall 
determine the circumstances for which the presence of the 
lawyer is mandatory.

3. Every individual is guaranteed the inviolable right of hearing 
and defence in criminal proceedings.

4. Evidence is of no effect if obtained by torture, coercion, 
infringement of the physical or moral integrity of the 
individual, or wrongful interference with private life, the 
home, correspondence or other forms of communication.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 28

(Guarantees in criminal proceedings)

1. Anyone charged with an offence is presumed innocent until convicted.

2. An accused person has the right to select, and be assisted by, a lawyer 
at all stages of the proceedings and the law shall determine the 
circumstances for which the presence of the lawyer is mandatory.

3. Evidence is of no effect if obtained by torture, coercion, infringement of 
the physical or moral integrity of the individual, or wrongful interference 
with correspondence or telecommunications.

Commentary: This provision was based on art 28 of the FRETILIN Project 
(entitled ‘Presumption of innocence’). The heading accepted by the committee 
came from art 49 of the PSD Project, after consideration of a range of options.

36 Contemporary Assembly translations used the term ‘everyone’ in sub-s (1). However, the official 
translation uses the term ‘anyone’ and has thus been preferred here. The Portuguese term used was ‘todo’.
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The heading was approved in a vote of 7:6:8. The section with its heading was 
approved in a vote of 19:0:2.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 33

(Guarantees in criminal proceedings)

1. Anyone charged with an offence is presumed innocent until convicted.

2. An accused person has the right to select, and be assisted by, a lawyer 
at all stages of the proceedings and the law shall determine the 
circumstances for which the presence of the lawyer is mandatory.

3. Evidence is of no effect if obtained by torture, coercion, infringement of 
the physical or moral integrity of the individual, or wrongful interference 
with private life, the home, correspondence or telecommunications.

Commentary: This version added in references to ‘private life’, and ‘the home’ 
in sub-s (3). No explanation was provided in the written text submitted to the 
Plenary.

The Bench of the Systematisation and Harmonisation Committee recommended 
an additional guarantee stating: ‘The right of hearing and defence in criminal 
proceedings is inviolable and shall be guaranteed to any accused person.’

Plenary debate (19 December 2001)

Discussion centred on sub-s (3)’s exclusion of evidence obtained. Quitéria da 
Costa (UDT) asked for a concrete example of the type of situation which would 
trigger the exclusion. Manuel Tilman (KOTA), Rapporteur of the Systematisation 
and Harmonisation Committee, referred to the case of forced confessions. During 
Indonesian times, some persons had been beaten until they confessed. This 
section embodied a commitment not to permit use of a confession obtained in 
such circumstances; that is, where there had been torture or the threat of torture.

Vicente Guterres (UDC/PDC) noted that while there might be exceptional 
circumstances where interference with a person’s private life or home might 
be warranted (for example, in terrorism or espionage cases), such interference 
needed to be in accordance with the law and have court authorisation.

Voting on the section during the plenary session

There was a positive vote for the Systematisation and Harmonisation Committee’s 
suggested amendment (having a new subsection on the right of hearing and 
defence), in addition to the vote on the section.



Title II: Personal Rights, Freedoms and Guarantees (Sections 29–49)

159

The Systematisation and Harmonisation Committee suggested amendment passed: 
55:4:23.37

The section passed: 80:0:2.

Version finalised prior to the public consultation process

Section 34

(Guarantees in criminal proceedings)

1. Anyone charged with an offence is presumed innocent until convicted.

2. An accused person has the right to select, and be assisted by, a lawyer 
at all stages of the proceedings and the law shall determine the 
circumstances for which the presence of the lawyer is mandatory.

3. Every individual is guaranteed the inviolable right of hearing and 
defence in criminal proceedings.

4. Evidence is of no effect if obtained by torture, coercion, infringement 
of the physical or moral integrity of the individual, or wrongful 
interference with private life, the home, correspondence or other forms 
of communication.

(Identical to final)

Commentary: In this text, the phrase ‘other forms of communication’ was 
substituted for ‘telecommunications’. The text of the Systematisation and 
Harmonisation Committee-sponsored amendment (adopted during the plenary 
session) was also altered slightly in form.

Representations and submissions

District consultations: According to the Systematisation and Harmonisation 
Committee’s summary report, only one District consultation included any 
comment about this section. In Oecussi, it was suggested that the perpetrators 
of crimes should not have access to legal aid.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: Several submissions advocated 
the inclusion of more detailed fair trial rights. In the the initial stages of the 

37 Some Assembly records show a vote of 55:9:23. However, a vote of 55:4:23 was captured on the recording 
in Portuguese.
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process, Yayasan HAK put forward a detailed listing of rights which should 
apply to persons being tried. In addition to those in the draft clause, they 
included rights to:

• have adequate time and facilities to prepare a defence;

• have sufficient detail of the charge so as to be able to answer it;

• a public trial before an ordinary court;

• have the trial begin and conclude without unreasonable delay;

• be present when tried;

• be silent and not to testify during proceedings;

• not to be compelled to give self-incriminating evidence;

• be tried in a language that the accused person understands or, if that is not 
practicable, to have the proceedings interpreted in that language; and

• appeal to, or have review by, a higher court.38

Similarly, the Timor Lorosa’e Journalists’ Association proposed a more extensive 
listing which included the rights to:

• be informed of the supporting evidence against the person; and

• be represented by counsel at all stages of the proceeding without delay;

as well as general fair trial rights, such as the right to:

• a fair and public trial by an independent and impartial court or tribunal,

• examine prosecution witnesses and the right not to have evidence introduced 
at trial unless it has been disclosed to the accused and he or she has the 
opportunity to rebut it;

• be tried within the shortest period of time that is compatible with the defence 
guarantees; and

• appeal to an independent court or tribunal with power to review the decision 
on law and facts and set it aside.39

Whilst not putting forward an alternative text, The Asia Foundation queried the 
effect of the exclusionary rule concerning evidence in sub-s (4). They suggested 
modifying the rule, so that the total exclusion did not apply to the category of 
‘improper interference’.40

38 Yayasan HAK, ‘Civil and Political, Economic, Social and Cultural Rights’, undated, but received by the 
Assembly on 22 October 2001, art 9.
39 See Timor Lorosa’e Journalists’ Association/Internews, ‘Submission to the Constituent Assembly on 
Articles in the FRETILIN Draft Constitution of May 2001 concerning freedom of expression’, undated, but 
with a handwritten note indicating it was distributed to Assembly members on 26 November 2001.
40 The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 2002, 5. Whilst not 
putting forward alternative drafting proposals, the International Commission of Jurists also commented on this 
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Section 35 
(Extradition and expulsion)

1. Extradition shall only take place following a court decision.

2. Extradition on political grounds is prohibited.

3. Extradition in respect of offences punishable, under the law 
of the requesting State, by death penalty or life imprisonment 
or whenever there are grounds to assume that the person 
to be extradited may be subjected to torture and inhuman, 
degrading and cruel treatment, shall not be permitted.

4. An East Timorese national shall not be expelled or expatriated 
from the national territory.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 29

(Extradition)

1. Extradition shall only take place following a court decision.

2. Extradition on political grounds is prohibited.

3. An East Timorese national shall not be expelled or expatriated from the 
national territory.41

Commentary: This section was based on art 29 of the FRETILIN Project. It was 
adopted in a vote of 19:0:1. A PSD proposal to have the heading changed to 
‘Expulsion and extradition’ was rejected in a vote of 5:12:3.

section, concluding that sub-s (2) did not provide for substantive protection (given the reference to law defining the 
circumstances where the presence of a lawyer was mandatory), and that the phrasing of sub-s (3) was too vague: 
‘Commentary on the Draft Constitution Proposed for East Timor by the Constituent Assembly’, undated, 8.
41 In this and all subsequent drafts of this section, the Portuguese version referred to ‘O cidadão timorense’, 
which might be translated as ‘A Timorese citizen’. However, the official translation of the final text refers to 
‘An East Timorese national’, thus the language has been preferred here.



Timor-Leste’s Bill of Rights

162

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 34

(Extradition)

1. Extradition shall only take place following a court decision.

2. Extradition on political grounds is prohibited.

3. Extradition in respect of offences punishable, under the law of the 
requesting State, by death penalty or life imprisonment or whenever 
there are grounds to assume that the person to be extradited may be 
subjected to torture and inhuman, degrading and cruel treatment, shall 
not be permitted.

4. An East Timorese national shall not be expelled or expatriated from the 
national territory.

Commentary: Subsection (3) was added to this version by the Systematisation 
and Harmonisation Committee. No explanation was provided in the written text 
produced by the committee.42

Plenary debate (19 December 2001)

Debate in the plenary session focused in particular on (i) the heading, (ii) the 
extradition of persons with dual nationalities and (iii) the potential consequences 
for Timor of adopting this clause.

Manuel Tilman (KOTA) suggested including ‘expulsion’ in the heading of the 
section, a move argued against by Rui António (FRETILIN). Manuel Tilman 
(KOTA) also proposed a new sub-s (5) stipulating that a court order was required 
for the expulsion of anyone who had properly entered or was properly present 
in East Timor, those holding a residence permit or asylum seekers awaiting the 
determination of their asylum applications.43 Indicating support for this idea, 
Jacob Xavier (PPT) wanted to ensure that expulsion took place where the police 
had evidence of criminality, referring to the example of a foreigner convicted of 
drug offences. Rather than having a separate vote on the heading and the extra 
subsection, there appears to have been only one vote concerning both aspects 
of Tilman’s proposal. It failed in a close vote of 31:34:18.44

42 The PSD Project contained a shorter provision dealing with some of the circumstances mentioned in 
sub-s (3), namely the death penalty or other penalties that resulted in irreversible harm to a person’s physical 
integrity: art 50(4).
43 The proposal as read out was identical to the first sentence of art 33(2) of the Portuguese Constitution.
44 Whilst there is a gap in the recording at the end of this debate, contemporary notes of the author and 
another monitor reflect only one vote occurring. The President of the Assembly referred to both the heading 
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In relation to the ban on extradition of Timorese nationals, the case of persons 
with dual nationalities was raised by Rui Meneses da Costa (PD). If a person had 
two nationalities, such as Timorese and Portuguese, Rui Meneses asked, would 
she/he enjoy protection from extradition even where she/he had committed a 
crime in Portugal and then fled to Timor? This concern was echoed by Mariano 
Sabino Lopes (PD), who preferred the matter to be dealt with in ordinary law. 
Francisco Xavier Do Amaral (ASDT) also supported leaving the subject in general 
to ordinary law rather than the Constitution, perceiving that it would be better 
to make decisions once there was further data on persons present in East Timor.

Questions were also raised as to the significance of the clause for Timorese 
extradition requests. António Ximenes (PDC) prefaced his remarks by noting 
that sometimes ‘politics can create crimes’. In Timor, for instance, because of 
the politics of the time, crimes were committed. He queried the impact of the 
clause on a person who had committed a crime such as murder, and then left the 
country. Would Timor be able to ask for that person to be handed back? The 
particular example given was of Abilio Osório Soares, the former Governor of 
East Timor, who had been indicted in Timor for international crimes committed 
in 1999, but who remained in Indonesia. Ximenes was mindful of creating 
conditions for him to return to answer for his crimes.

Manuel Tilman (KOTA), Rapporteur of the Systematisation and Harmonisation 
Committee, provided an explanation of the extradition process. If a person 
committed a crime elsewhere and then the person came to East Timor, that 
person could be sent back to face trial on the request of the other State. If 
there was a treaty obligation to extradite, the person should be sent back. If 
not, there would be no obligation on East Timor to extradite the person. One 
needed to consider, however, the type of crime and penalty. For instance, in 
Malaysia, even small drug offences attracted the death penalty. In such cases, 
persons would not be sent back to Malaysia, but could be tried by Timorese 
courts to determine, for instance, if they were drug traffickers. In response to 
queries concerning the meaning of ‘political motives’, Tilman explained that if a 
person left a country for political reasons, she/he should not be sent back. Such 
a rule was motivated by international solidarity with those suffering political 
persecution. Tilman conceded that the definition of ‘political motives’ could be 
subjective, but identified the key feature as a person being engaged politically 
against a government. Some concern was expressed by individual members that 
the terms of s 34(3) were too wide and might, for instance, encourage criminals 
to come to East Timor because they would not be extradited from the territory.45 

and the proposal prior to the vote on the amendment. In the lead-up to the vote, an unnamed speaker made 
a point of order suggesting there would be no need to consider changing the heading if the subsection was 
not adopted.
45 Adaljiza Magno (FRETILIN).
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Several speakers also urged caution in relation to this section on the basis of 
other countries’ experience of the movement of terrorists. Reference was made, 
for instance, to the reaction of the United States to the presence of Osama bin 
Laden in Afghanistan.46

Joaquim dos Santos (FRETILIN) noted that sub-s (3) of the text did not come 
from Thematic Committee I, leading to the suggestion of a separate vote on the 
subsection.47 This did not eventuate.

Voting on the section during the plenary session

The section passed: 56:4:22.

Amongst those speaking after the vote, Francisco Branco (FRETILIN) expressed 
concern as to the effect of this clause. Whilst Timor wished to be a country 
based on human rights, one also needed to recognise the political fragility of 
the country. Given that neighbouring countries had the death penalty and life 
imprisonment, Branco feared that the exclusions in this clause would prove 
problematic for Timor in the future.

Version finalised prior to the public consultation process

Section 35

(Extradition and expulsion)

1. Extradition shall only take place following a court decision.

2. Extradition on political grounds is prohibited.

3. Extradition in respect of offences punishable, under the law of the 
requesting State, by death penalty or life imprisonment or whenever 
there are grounds to assume that the person to be extradited may be 
subjected to torture and inhuman, degrading and cruel treatment, shall 
not be permitted.

4. An East Timorese national shall not be expelled or expatriated from the 
national territory.

(Identical to final)

Commentary: In this version, the heading was changed to ‘Extradition and 
expulsion’, as per the earlier suggestion of Manuel Tilman (KOTA). No 
explanation was provided for this change, though it had been earlier noted that 
at least one subsection dealt with matters of expulsion.

46 Januario Soares (FRETILIN), Quiteria da Costa (UDT).
47 Joaquim dos Santos (FRETILIN).
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Representations and submissions

District consultations: This section received little comment. In Baucau, there 
was the suggestion to eliminate sub-ss (2), (3) and (4), which would have left 
only the subsection that extradition was to take place after a court decision.

Submission listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Asia Foundation recommended that extradition 
of nationals be permitted to countries which themselves would extradite 
their nationals to East Timor, given that the system of extradition was built 
on reciprocity. This was to avoid the risk of East Timor becoming a haven for 
criminals and experiencing extradition refusals from other States because of a 
lack of reciprocity.48 The Asia Foundation noted practical difficulties in refusing 
extradition to countries that imposed life sentences, noting the breadth of such 
countries and questioning whether Timor would have the resources to carry out 
the investigations and prosecutions needed as a result of refusing extradition. 
No specific alternative language was included in their commentary.49

Other submissions made during the process: The East Timor Study Group 
expressed concern that Timor might become a ‘criminal club’ by virtue of this 
section. It suggested that this section not apply to those involved in terrorism, 
money laundering and drug trafficking.50 The International Commission of 
Jurists considered that if the provision meant a ban on extraditing East Timorese, 
this would be out of step with international practice.51

48 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution’, 
undated, but attached to a cover letter to the President of the Constituent Assembly dated 8 March 2002, 5.
49 Ibid. See too The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 
2002, 5–6.
50 East Timor Study Group, ‘Debate on the Draft Constitution: Positive and Negative Implications for the 
Future of East Timor’, 20 February 2002, 11 [Tetum].
51 International Commission of Jurists (Australian Section), ‘Commentary on the Draft Constitution 
Proposed for East Timor by the Constituent Assembly’, undated, 8.
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Section 36 
(Right to honour and privacy)

Every individual has the right to honour, good name52 and 
reputation, protection of his or her public image and privacy of 
his or her personal and family life.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 30

(Right to honour and privacy)

Every citizen has the right to honour, good name and reputation, protection 
of his or her public image and privacy of his or her personal and family life.

Commentary: This provision was based on art 30 of the FRETILIN Project. It was 
approved unanimously: 20:0:0.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 35

(Right to honour and privacy)

Every citizen has the right to honour, good name and reputation, protection 
of his or her public image53 and privacy of his or her personal and family 
life.

Plenary debate (19 December 2001)

The only substantive point of discussion about this section related to whether it 
would unduly hinder the expression of critical views concerning public officials. 
Mariano Sabino Lopes (PD) recalled that in the Indonesian system, ordinary 

52 Contemporary Assembly translations used the term ‘good record’, whereas the official translation uses 
the term ‘good name’ and thus has been preferred here. The Portuguese term used throughout was ‘bom nome’.
53 Note the Portuguese text had changed from ‘imagem pública’ in the Thematic Committee text to ‘imagem’ 
in this text. However, the Assembly translation of the Systematisation and Harmonisation Committee text and 
the official translation of the final text remained ‘public image’, so this term has been retained here.
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people were not able to criticise the ‘top people’ even where corruption existed. 
Manuel Tilman (KOTA), Rapporteur of the Systematisation and Harmonisation 
Committee, agreed that people must have the ability to comment on public 
officials. At the same time, people must also treat officials with respect given their 
functions. All citizens retained a right to privacy. Even important persons like 
the Prime Minister or the President continued to be normal citizens, enjoying a 
right to privacy and other fundamental rights.

Voting on the section during the plenary session

The section passed: 74:0:6.

After the vote Mariano Sabino Lopes (PD) explained he had abstained because 
journalists needed to be able to comment upon public officials.

Version finalised prior to the public consultation process

Section 36

(Right to honour and privacy)

Every individual has the right to honour, good name and reputation, 
protection of his or her public image and privacy of his or her personal and 
family life.

(Identical to final)

Commentary: In this version, the provision was altered so that it applied to 
every individual, rather than every citizen. A number of submissions had been 
received in relation to ensuring the enjoyment of rights by all persons, and the 
Systematisation and Harmonisation Committee explained in their methodology 
that they had attempted to broaden references (from ‘citizen’ to ‘individual’ or 
‘person’) whenever possible.

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: The Timor Lorosa’e Journalists’ 
Association was concerned that this section had been placed on an equal footing 
with freedom of expression, rather than expressed as a ground for restricting 
this freedom. It recommended that references to ‘honour, good record [name] 
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and reputation, protection of his or her public image’ be removed.54 In its earlier 
critique of the FRETILIN project, TLJA had suggested amending the clause 
to read: ‘Everyone has the right to the defence of his or her good name and 
reputation, the right to the protection of the privacy of his or her personal and 
family life.’55

Yayasan HAK suggested an amendment to provide that defamation not attract 
criminal liability.56

During the drafting process, the Human Rights Unit of UNTAET, and the UN 
High Commissioner for Human Rights, amongst others, stressed the importance 
of human rights such as this one applying to all persons, rather than being 
limited to citizens.57

54 Timor Lorosa’e Journalists’ Association, ‘Submission on Freedom of Expression’, 7 March 2002. The 
International Commission of Jurists (Australian Section) also considered the section should be removed 
because of a lack of precision: ‘Commentary on the Draft Constitution Proposed for East Timor by the 
Constituent Assembly’, undated, 8.
55 Timor Lorosa’e Journalists’ Association/Internews, ‘Submission to the Constituent Assembly on Articles 
in the FRETILIN Draft Constitution of May 2001 concerning freedom of expression’, undated, but with a 
handwritten note indicating it was distributed to Assembly members on 26 November 2001.
56 Yayasan HAK, ‘Civil and Political, Economic, Social and Cultural Rights’, undated, but received by the 
Assembly on 22 October 2001, art 14(2).
57 See for instance, Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals For the Protection 
of Human Rights in the Constitution: An analysis by the HRU’, 14 November 2001, 4–5.
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Section 37 
(Inviolability of home and correspondence)

1. Any person’s home58 and the privacy of his or her 
correspondence and other means of private communication 
are inviolable, except in cases provided for by law as a result 
of criminal proceedings.

2. A person’s home shall not be entered against his or her 
will, except under the written order of a competent judicial 
authority and in the cases and manner prescribed by law.

3. Entry into any person’s home at night against his or her will 
is clearly prohibited, except in case of serious threat to life or 
physical integrity of somebody inside the home.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 31

(Inviolability of home and correspondence)

1. Any person’s home and the privacy of his or her correspondence and 
other means of private communication are inviolable, except in cases 
provided for by law as a result of criminal proceedings.

2. A citizen’s home shall not be entered against his or her will, except 
under the order of a competent judicial authority and in the cases and 
manner prescribed by law.

3. Entry into any citizen’s home at night against his or her will is clearly 
prohibited.

Commentary: This provision was based on art 31 of the FRETILIN Project with 
additional wording for sub-s (1) (‘except in cases provided for by law as a result 
of criminal proceedings’) proposed by Lú Olo (FRETILIN). The addition was 
approved in a vote of 15:2:3.

58 The Portuguese term used from the Thematic Committee I text through to the final Constitution was ‘O 
domicílio’ which might be translated as ‘one’s home/domicile’. However, the official translation of the final text 
is ‘any person’s home’ and thus it is used throughout this account.
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Lucia Lobato (PSD) proposed eliminating sub-s (2). However, this was rejected 
in a vote of 5:9:4.

The whole section was approved in a vote of 17:0:3.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 36

(Inviolability of home and correspondence)

1. Any person’s home and the privacy of his or her correspondence and 
other means of private communication are inviolable, except in cases 
provided for by law as a result of criminal proceedings.

2. A citizen’s home shall not be entered against his or her will except under 
the order of a competent judicial authority and in the cases and manner 
prescribed by law.

3. Entry into any citizen’s home at night against his or her will is clearly 
prohibited.

Plenary debate (19 December 2001)

Discussion in the plenary session focused primarily on the extent of power 
authorities should have to enter homes without permission. Rui Meneses da 
Costa (PD) was pleased to see that the section spoke of entry to homes in broad 
terms, since in Indonesian times police entered homes in a variety of situations, 
not simply to conduct arrests. Armando da Silva (PL), Quitéria da Costa (UDT), 
and Clementino Amaral (KOTA) thought the power of entry should be exercisable 
only if the authorities had a written order. One of the most vocal critics of 
sub-s (2) was Leandro Isac (PSD), who considered the subsection was not strong 
enough and did not provide for ‘inviolability’ of the home. He recommended 
that entry to a home be permitted only with a court order and, further, that any 
reference to entry being permissible in cases ‘prescribed by law’ be omitted.

Lú Olo (FRETILIN) supported inclusion of the phrase ‘in the cases and [in the] 
manner prescribed by law’ in sub-s (2), noting that experts had written the 
text, and there might be some cases where quick intervention was needed: for 
example, in responding to domestic violence. The ambit of situations requiring 
immediate action could be defined by law. Manuel Tilman (KOTA) underlined 
the fact that sub-s (2) only applied where entry was without consent. If the 
police were invited guests, there would be no problem. If the entry was non-
consensual, a judge’s order would normally be needed. Without a warrant, 
police could only surround the house. Clementino Amaral (KOTA) supported 
the subsection as written, because police needed to be able to enter and arrest 
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a person in some circumstances; for example, where a criminal has attempted to 
kill another person and then proceeds to hide in a house. Armando da Silva (PL) 
highlighted the importance of differentiating between cases in which written 
authorisation would be required, versus those where urgent intervention was 
needed. Eusébio Guterres (PD) suggested a further section be included dealing 
with the police’s powers of arrest which stipulated their powers when pursuing 
offenders.

The interrelationship between sub-ss (2) and (3) attracted some attention. Jacob 
Fernandes (FRETILIN) highlighted the potential contradiction between the two 
clauses. Fernandes considered it unsatisfactory if the clause meant that a police 
officer who was chasing someone from the scene of a crime was not able to 
perform his/her duty to arrest if the person entered a home at night. Mario 
Carrascalão (PSD) similarly highlighted the necessity for prompt police action 
in certain cases, asking: if a person was going to shoot the President, did the 
police have to wait until the morning to enter a home to undertake the arrest? 
Pedro Gomes (ASDT) considered that the ordinary law should deal with the 
subject of police powers of entry. Lú Olo considered that sub-s (2)’s reference 
to cases ‘prescribed by law’ would allow for exceptional circumstances where 
quick intervention was required.

Experiences during Indonesian times were at the forefront of members’ minds 
during this dicussion. Mario Carrascalão (PSD), for instance, reported that 
during Indonesian times authorities just arrived. They did not follow rules or 
regulations. One only found out later that people had been arrested, and that 
after their arrest they had been tortured or beaten. Clementino Amaral (KOTA) 
noted that the Indonesian law required authorisation for entry into homes but, 
in practice, that had not occurred. The level of sensitivity around this topic was 
reflected in the Assembly’s decision to hold a roll-call vote on sub-s (3).

The proposal to add the term ‘written’ in sub-s (2) advanced by Quitéria da 
Costa (UDT)59 passed in a vote: 56:6:20.

Voting on the section during the plenary session

Sections 36 (1) and (2) passed: 79:0:3.

Section 36 (3) was the subject of a roll-call vote: It passed 63:4:14.

Section 36 as a whole passed: 73:0:7.

59 Other signatories included Manuel Tilman (KOTA), Clementino Amaral (KOTA) and Pedro da Costa (PST).
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Version finalised prior to the public consultation process

Section 37

(Inviolability of home and correspondence)

1. Any person’s home and the privacy of his or her correspondence and 
other means of private communication are inviolable, except in cases 
provided for by law as a result of criminal proceedings.

2. A person’s home shall not be entered against his or her will, except 
under the written order of a competent judicial authority and in the 
cases and manner prescribed by law.

3. Entry into any person’s home at night against his or her will is clearly 
prohibited, except in case of serious threat to life or physical integrity of 
somebody inside the home.

(Identical to final)

Commentary: Several changes to the text appeared at this point. Firstly,  
sub-ss (2) and (3) were broadened out to refer to ‘a person’s home’, rather than 
a ‘citizen’s home’. In their summary of methodology, the Systematisation and 
Harmonisation Committee noted their policy to substitute the broader term 
‘individual’ or ‘person’ for ‘citizen’ wherever possible, a move which was in 
accord with many submissions to the Assembly. The other alteration was adding 
an exemption to sub-s (3) (‘except in cases of serious threat to life or physical 
integrity of somebody inside the home’). The text explained that this was done 
on the basis of the recommendation of the Centre for Peace and Development’s 
submission. (See further below.)

Representations and submissions

District consultations: The Systematisation and Harmonisation Committee 
summary of District consultations reports record only one comment on this 
section. In Los Palos, a suggestion was made to eliminate the provision and 
regulate the subject in ordinary law.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: Ensuring police had the 
authority to enter premises in order to protect life, including at night, was a matter 
agitated in several external submissions. The Church-Constitution Working 
Group recommended that the clause be amended so as to ensure that police 
might enter a house at night to attend any situation of domestic violence being 
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perpetrated by the householder.60 Recognising that Assembly members were 
anxious to avoid the invasion of homes ‘which was common during Indonesian 
times’, the Church-Constitution Working Group expressed fear that the draft 
was so broad, it would ‘permit violent wrongdoers to hide behind their doors, 
immune from legal restraint.’ It went on to say: ‘Our Constitution must not act 
as an impediment to efforts directing at stopping domestic violence.’ REDE Feto 
Timor Lorosae suggested adding a caveat to sub-s (2), excluding ‘cases where 
it is necessary to protect the rights or interests of a person, as expressed in 
the Constitution’.61 The International Commission of Jurists voiced concern that 
sub-s (1) and sub-s (2) allowed later laws to circumscribe any guarantees, whilst 
characterising sub-s (3) as an unwarranted restriction on lawful apprehensions 
which should be deleted.62

The Human Rights Unit of UNTAET proposed merging and clarifying the text 
to ensure that law enforcement officials could enter a house when necessary 
to protect the safety of any of the inhabitants. A modified text was suggested 
which read:

A person’s home shall not be entered against his or her will, except 
under the order of a competent judicial authority and in the cases and 
in the manner prescribed by law. In general such searches should be 
conducted during the day time, unless a search at night is necessitated 
for the protection of any individual in the house, or the overriding 
interests of justice.63

During the drafting process, the Human Rights Unit of UNTAET and the UN 
High Commissioner for Human Rights, amongst others, stressed the importance 
of human rights such as this one applying to all persons, rather than being 
limited to citizens.64

60 Letter from the Centre for Peace and Development to the President of the Constituent Assembly, January 
2002, received by the Assembly on 23 January 2002. This letter contained the joint Catholic/Protestant 
submission of the Church-Constitution Working Group.
61 Letter from REDE Feto Timor Lorosae to the President of the Constituent Assembly, 31 October 2001.
62 International Commission of Jurists (Australian Section), ‘Commentary on the Draft Constitution 
Proposed for East Timor by the Constituent Assembly’, undated, 8–9.
63 See, for instance, Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals For the Protection 
of Human Rights in the Constitution: An analysis by the HRU’, 14 November 2001, 9.
64 Ibid 4–5.
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Section 38 
(Protection of personal data)

1. Every citizen has the right to access personal data stored in 
a computer system or entered into mechanical or manual 
records regarding him or her, and he or she may require 
correction and up-date [updating] thereof and shall have the 
right to demand the purpose of such data.

2. The law shall determine the concept of personal data, as well 
as the conditions applicable to the processing thereof.

3. The processing of personal data on private life, political and 
philosophical convictions, religious faith, party or trade union 
membership and ethnical [ethnic] origin, without the consent 
of the interested person, is prohibited.

(Official translation of the final text)65

Drafting history

Thematic Committee I text

Section 32

(Protection of personal data)

1. Every citizen has the right to access personal data stored in a computer 
system or entered into mechanical or manual records regarding him 
or her, and he or she may require correction and up-date [updating] 
thereof and shall have the right to demand the purpose of such data.

2. The law shall determine the concept of personal data, as well as the 
conditions applicable to the processing thereof.

3. The processing of personal data on private life, political, philosophical 
or religious convictions, or party or trade union membership is expressly 
prohibited in every case.

65 Unfortunately, the official translation incorrectly omitted sub-s (1)’s reference to the right to require 
correction and updating. However, as the final Portuguese text retained this phrasing, it has been reproduced 
here. The contemporary Assembly English translation included the phrasing ‘right to know their purpose’ 
rather than ‘right to demand the purpose of such data’, the phrasing of the official translation.
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Commentary: This section was a joint proposal picking up parts of the FRETILIN 
Project (art 32), the PSD Project (art 33) and the KOTA Project (art 27). It was 
approved unanimously in a vote of 20:0:0.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 37

(Protection of personal data)

1. Every citizen has the right to access personal data stored in a computer 
system or entered into mechanical or manual records regarding him or 
her, and he or she may require correction and up-date[updating] thereof 
and shall have the right to demand the purpose of such data.

2. The law shall determine the concept of personal data, as well as the 
conditions applicable to the processing thereof.

3. The processing of personal data on private life, political, philosophical 
or religious convictions, party or trade union membership is expressly 
prohibited in every case.66

Plenary debate (19 December 2001)

The topic provoking most discussion in relation to this section was the prohibition 
imposed on the processing of data related to religious convictions. Mario 
Carrascalão (PSD) queried this prohibition, arguing that religious organisations 
needed data (for example, the number of adherents) to permit a fair distribution 
of assistance and funds and to help design programs. Several members of the 
Systematisation and Harmonisation Committee explained the rationale for 
the provision. Vicente Guterres (UDC/PDC), Secretary of the Systematisation 
and Harmonisation Committee, recalled that the prohibition was designed to 
prevent discrimination. Manuel Tilman (KOTA), Rapporteur of the committee, 
added that the State did not need to know a person’s religion and other personal 
data. Individuals would give information to organisations that needed it. Mario 
Carrascalão (PSD) felt that persons were already treated equally, disputing 
any concern about discrimination. Explaining his support for the provision, 
Clementino Amaral (KOTA) wished to avoid the situation where a person was 
denied employment because of his/her religion, or political party membership, 
noting that not all persons may be as open as Mario Carrascalão. Amaral saw the 

66 The English Assembly translation referred to ‘political party’ membership. However, the Portuguese text 
of this version through to the final version was ‘filiação partidária’, so the form of translation used in the final 
text has been preferred.
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provision as necessary so that it would be prohibited to discriminate against 
persons on the basis of their political opinion or particular faith, whether they 
be Catholic, Protestant, Buddhist, Muslim or Hindu.

Eusébio Guterres (PD) suggested that sub-s (3) should refer to ‘organisation 
membership’, rather than ‘trade union membership’ on the basis of his 
understanding of the Portuguese text.

No amendments were put to the text.

Voting on the section during the plenary session

The section passed 75:0:7.

Version finalised prior to the public consultation process

Section 38

(Protection of personal data)

1. Every citizen has the right to access personal data stored in a computer 
system or entered into mechanical or manual records regarding him 
or her, and he or she may require correction and up-date [updating] 
thereof and shall have the right to demand the purpose of such data.

2. The law shall determine the concept of personal data, as well as the 
conditions applicable to the processing thereof.

3. The processing of personal data on private life, political and philosophical 
convictions, religious faith, party or trade union membership and 
ethnical [ethnic] origin, without the consent of the interested person, is 
prohibited.

(Identical to final)

Commentary: In this version, several amendments were made. In sub-s (3), 
the term ‘ethnic origin’ was added (translated in the official text as ‘ethnical 
origin’). In addition, a potential exception was inserted into the text concerning 
the processing of personal data on particular subject matters. Whereas the 
text before the Plenary had applied the prohibition ‘in every case’, this text 
qualified the prohibition to cases of processing ‘without the consent of the 
interested person’. The 9 February 2002 Portuguese text of the Systematisation 
and Harmonisation Committee explained that this alteration was recommended 
by the Centre for Peace and Development (see below).67 A more technical 
amendment related to the use of the Portuguese term ‘tratamento informatizado’ 

67 Letter from the Centre for Peace and Development to the President of the Constituent Assembly, January 
2002, received by the Assembly on 23 January 2002.
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(‘computerised information’) in sub-s (3), although the English translation 
remained ‘processing’ in this version and the final official translation. The 
phrase ‘religious faith’ was also substituted for ‘religious conviction’, possibly 
also as a result of the Centre for Peace and Development’s stated preference for 
the form of the clause in the Portuguese Constitution.

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: A desire to avoid hindering 
the gathering of information on a consensual basis was evident in several of 
the submissions to the Assembly. The Church-Constitution Working Group, 
whose submission was provided under the letterhead of the Centre for Peace 
and Development, suggested that recourse be had to art 35 of the Portuguese 
Constitution for the following substitute text:

1. Every citizen shall possess the right to access to all computerised data 
that concern him, to require that they be corrected and updated, and 
to be informed of the purpose for which they are intended, all as laid 
down by law.

2. The law shall define the concept of personal data, together with the 
terms and conditions applicable to its automatised treatment and its 
linkage, transmission and use, and shall guarantee its protection, 
particularly by means of an independent administrative body.

3. Computers shall not be used to treat data concerning philosophical 
or political convictions, party or trade union affiliations, religious 
beliefs, private life or ethnic origins, save with the express consent 
of the data subject, with authorisation provided for by law and with 
guarantees of non-discrimination, or for the purpose of processing 
statistical data that cannot be individually identified.

4. Third-party access to personal data shall be prohibited, save in 
exceptional cases provided for by law.

5. The allocation of a single national number to any citizen shall be 
prohibited.

6. Everyone shall be guaranteed free access to public-use computer 
networks, and the law shall define both the rules that shall apply 
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to cross-border data flows and the appropriate means for protecting 
personal data and such other data as may justifiably be safeguarded 
in the national interest.

7. Personal data contained in manual files shall enjoy the same 
protection as that provided for in the previous paragraphs, as laid 
down by law.68

They feared that the existing draft section was so broad it would prevent the 
collection of material for the State census or the gathering of data about church 
parishioners.

In their commentary on the FRETILIN project, the Timor Lorosa’e Journalists’ 
Association proposed an amended text in the following terms: ‘Computerized 
storage shall not be used for information concerning private life, religious 
beliefs and political convictions, party or trade union affiliations, without the 
consent of the individual concerned.’69

The International Commission of Jurists recommended limiting the scope of the 
section to apply only to government processing of data, and expressed concern 
that sub-s (2) regarding personal data provided only an illusion of protection.70

During the drafting process, the Human Rights Unit of UNTAET, and the UN 
High Commissioner for Human Rights, amongst others, stressed the importance 
of human rights such as this one applying to all persons, rather than being 
limited to citizens.71

68 Ibid.
69 Timor Lorosa’e Journalists’ Association/Internews, ‘Submission to the Constituent Assembly on Articles 
in the FRETILIN Draft Constitution of May 2001 concerning freedom of expression’, undated, but with an 
attached handwritten note indicating that it was sent to members of the Assembly on 26 November 2001.
70 International Commission of Jurists (Australian Section), ‘Commentary on the Draft Constitution 
Proposed for East Timor by the Constituent Assembly’, undated, 9.
71 See, for instance, Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals For the Protection 
of Human Rights in the Constitution: An analysis by the HRU’, 14 November 2001, 4–5.
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Section 39 
(Family, marriage and maternity)

1. The State shall protect the family as the society’s basic unit and 
a condition for the harmonious development of the individual.

2. Everyone has the right to establish and live in a family.

3. Marriage shall be based upon free consent by the parties 
and on terms of full equality of rights between spouses, in 
accordance with the law.

4. Maternity shall be dignified and protected, and special 
protection shall be guaranteed to all women during pregnancy 
and after delivery and working women shall have the right 
to be exempted from the workplace for an adequate period 
before and after delivery, without loss of remuneration or any 
other benefits, in accordance with the law.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 33

(Family, marriage and maternity)

1. The State shall protect the family as the society’s basic unit and a 
guarantor of the harmonious development of the citizen.

2. Everyone has the right to establish and live in a family.

3. Marriage shall be based upon free consent by the parties and on terms 
of full equality of rights between spouses.

4. Maternity shall be dignified and protected, and special protection shall 
be guaranteed to all women during pregnancy and after delivery and 
working women shall have the right to be exempted from the workplace 
for an adequate period before and after delivery, without loss of 
remuneration or any other benefits.
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Commentary: This provision was based on art 33 of the FRETILIN Project, with 
sub-s (4) extended by a proposal by the Bench through the phrasing from ‘and 
special protection … benefits’. The addition was approved in a vote of 12:4:4. 
The whole section was approved in a vote of 15:1:4.

Clementino Amaral (KOTA) proposed an additional subsection which would 
have provided that mothers who were widowed as a result of the struggle 
against occupation were entitled to the special protection of the State. It was 
rejected: 1:11:8.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 38

(Family, marriage and maternity)

1. The State shall protect the family as the society’s basic unit and a 
guarantor of the harmonious development of the citizen.

2. Everyone has the right to establish and live in a family.

3. Marriage shall be based upon free consent by the parties and on terms 
of full equality of rights between spouses.

4. Maternity shall be dignified and protected, and special protection shall 
be guaranteed to all women during pregnancy and after delivery and 
working women shall have the right to be exempted from the workplace 
for an adequate period before and after delivery, without loss of 
remuneration or any other benefits in accordance with the law.

Commentary: The Systematisation and Harmonisation Committee appear to have 
added the qualifier ‘in accordance with the law’ to sub-s (4).72 No explanation 
was provided in the written text submitted to the Plenary.

Plenary debate (19 December 2001)

The relationship between religious concepts of marriage and the law was a 
particular topic of discussion in relation to this section. Francisco Jeronimo 
(FRETILIN) was concerned that the provision dealt mostly with what the 
society and State wanted in relation to marriage, but did not sufficiently refer to 
the dictates of religion. Marriage was not only a State issue, but also a religious 
issue. Subsection (2) seemed very open in its terms. In referring to the right to set 
up a family, for instance, if persons wanted to establish a family, they might later 
want to divorce. However, some religions did not permit divorce, so the topic 

72 This reference did not appear in the English translation of the Systematisation and Harmonisation 
Committee text, but appears in the Portuguese text.
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required further attention. Similarly, some religions accepted polygamy, while 
others did not. He suggested stipulating that the right to found a family (which 
he interpreted as marriage) would be qualified by the phrase ‘according to the 
teaching of religion’. A religious concept of marriage was also acknowledged 
by Norberto Espirito Santo (FRETILIN), who stated that God gave men and 
women the freedom to live together in marriage. However, according to Santo, 
if couples stopped liking each other, they had the choice to separate.

Lú Olo (FRETILIN), President of the Assembly, spoke out against any amendment 
referring to religious precepts of marriage. Marriage had to be a free choice of 
both the man and the woman. The Constitution already recognised freedom of 
religion, so there was no need for any further reference here. People could act 
according to their religion, including in relation to divorce. The ordinary law 
should define divorce.

Upon request for clarification from Pedro Gomes (ASDT), Manuel Tilman (KOTA), 
Rapporteur of the Systematisation and Harmonisation Committee, took the floor. 
In Tilman’s opinion, the family referred to in the section was the nuclear family. 
The State must have a law about the rights of families, and individuals’ freedom 
to choose their spouses. Timor was now in an era of development. It was not like 
in members’ grandparents’ time where spouses were chosen for individuals by 
their parents. Timor was moving into an era of equality of men and women. He 
foresaw a time when polygamy would end: otherwise if men could have several 
wives, women could also have several husbands. The law needed to regulate 
the responsibilities of parents to their children, referring to the problem of men 
abandoning their children when they formed a new relationship. According 
to Tilman, the law would also need to define the situations for divorce: for 
example, where there had been a failure in duties such as fidelity, cohabitation, 
or providing for the family. Whether one was Christian or Muslim, one had the 
right to a divorce. There remained a need for the State to define through the 
law a variety of matters; for example, the custody arrangements for children 
following a divorce.

Quitéria da Costa (UDT) thought there should be further clarification of the 
‘adequate period’ of maternity leave provided for in sub-s (4). She referred in 
particular to the period of three months provided for during Indonesian times. 
The need for special services for mothers after giving birth was also noted.

Mario Carrascalão (PSD) preferred to speak of the family as society’s basic 
‘element’, rather than ‘unit’, viewing ‘unit’ as having potential political 
connotations. He also noted that sub-s (3) mentioned free consent for marriage, 
yet in Timor marriages were sometimes arranged by families. Rather than 
seeking to defend this practice, he wanted to call attention to the reality.
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Lucia Lobato (PSD) proposed an amendment based on text included in the PSD 
Project text: ‘The law shall regulate the requirements for and the effects of 
marriage and its dissolution by death or divorce, regardless of the form in which 
it was entered into.’73 Mariano Sabino Lopes (PD) concurred, reminding members 
that the Assembly had already accepted the separation of church and State. In 
his view, the proposal was important since laws were necessary to deal with 
divorce: for instance, in relation to the distribution of wealth and arrangements 
in relation to any children. In a point of order before the vote on this proposal, 
Leandro Isac (PSD) highlighted that this was not a text on the Catholic faith/
divorce per se. Instead, the text was saying that the law should regulate affairs 
at the end of a marriage, whether the end had been brought about by death or 
divorce. Lú Olo spoke against this amendment citing the ‘complexity’ of society. 
He considered it would be preferable to include provisions in the ordinary law. 
Unfortunately, the recording available to the author did not include the vote on 
this proposal. However, it is apparent that it failed to garner the requisite majority.

Voting on the section during the plenary session

The section passed: 72:1:9.

Following the vote, João Carrascalão (UDT) expressed discontent that the 
section made no mention of paternity and only dealt with matters superficially. 
Armando da Silva (PL) considered that the phrase ‘free consent’ was vague, and 
that it was unclear whether it referred to, for example, marriage being free from 
the State/registry, or free vis-à-vis parents.

Version finalised prior to the public consultation process

Section 39

(Family, marriage and maternity)

1. The State shall protect the family as the society’s basic unit and a 
condition for the harmonious development of the individual.

2. Everyone has the right to establish and live in a family.

3. Marriage shall be based upon free consent by the parties and on terms 
of full equality of rights between spouses, in accordance with the law.

4. Maternity shall be dignified and protected, and special protection shall 
be guaranteed to all women during pregnancy and after delivery and 
working women shall have the right to be exempted from the workplace 

73 The text, drawn from art 36(2) of the PSD Project, was identical to art 36(2) of the Portuguese Constitution. 
The English translation of the Portuguese Constitution has been used here. An alternative literal translation of 
the final phrase would be ‘irrespective of the form of celebration’.
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for an adequate period before and after delivery, without loss of 
remuneration or any other benefits, in accordance with the law.

(Identical to final)

Commentary: Several amendments were incorporated in this text. The phrase 
‘condition for the harmonious development of the individual’ had been 
substituted for ‘guarantor of the harmonious development of the citizen’ in 
sub-s (1). Subsection (3) also included the qualifier ‘in accordance with the law’ 
(bolded in the text distributed).

Representations and submissions

District consultations: This section prompted significant comment in the District 
consultations. In the Systematisation and Harmonisation Committee’s summary 
report, the recommendation that polygamy and polyandry be prohibited, or 
put positively, that monogamy in marriage be required in Timor, was raised in 
five Districts (Baucau, Ermera, Liquiça, Manatuto and Viqueque). Suggestions 
were made for a clause on divorce in Dili and Ermera, without details of the 
content of such a clause being provided, whilst in Manatuto a suggestion was 
made to ‘add the possibility of divorce’.74 The Dili consultations also gave rise 
to a suggestion to enshrine the rights of women who were abandoned by their 
husbands. In Los Palos, family was said to be the strong foundation of society.

The most extensive comments on the section emanated from Oecusse. Reference 
was made to customary norms. According to custom, a local man who married 
would ‘bring’ his wife with him, whereas a local woman who married a man from 
another region, must accompany her husband. The desirability of a minimum 
age to marry was also referred to, and support was forthcoming for having 
provisions against artificial birth control and domestic violence. The report 
on Same District mentioned having not only freedom of choice of spouses, but 
also freedom of religious faith, and ethnic origin (seemingly a reference to the 
freedom to choose a partner from a differing ethnic origin). The Viqueque report 
also noted the importance of recognising a wedding’s validity, regardless of its 
‘type’ (that is, the nature of the authority for the wedding).

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: REDE Feto Timor Lorosae 
proposed that the Constitution make specific reference to ‘marriage and the 

74 The Manatuto report also raised the legality of the practice of abortion in certain cases in the context of 
this section.
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dissolution of marriage’ being regulated by law.75 Elaborating further, REDE 
explained their desire to prevent both men and women becoming victims of 
polygamy or polyandry, and to avoid discrimination in the enjoyment of goods 
and property. In relation to the phrase ‘motherhood is dignified and protected’, 
REDE suggested that reference also be made to the role and responsibilities 
of fathers (paternal responsibility). These points were reiterated through the 
advancement of a specific provision which stated, firstly, that marriage and its 
dissolution would be regulated by law and, secondly, that motherhood and 
fatherhood was honoured and protected by the family, State and the community.76

The joint Catholic/Protestant submission put forward by the Church-
Constitution Working Group proposed an addition to s 38 which would in effect 
outlaw polygamy and polyandry: ‘No married person is permitted remarriage 
unless a previous marriage has been dissolved.’77

The East Timor Study Group noted that the Catholic Church had a particular 
position on marriage – considering marriage to be sacred and requiring 
monogamy. It considered that the provision had the potential to be divisive, 
and recommended the Constitution include an express statement that marriage 
needed to be monogamous.78

Post-consultation plenary debate

On the basis of the District reports, the Systematisation and Harmonisation 
Committee suggested the Constituent Assembly think about including a 
prohibition of polygamy and polyandry, ensuring monogamy.79 No such action 
was taken by the Plenary of the Assembly.

75 Letter from REDE Feto Timor Lorosae to members of the Constitutional Commission 1 ‘Fundamental 
Rights, Duties and Freedoms’, 22 October 2001 [Portuguese].
76 Letter from REDE Feto Timor Lorosae to the President of the Constituent Assembly, 31 October 2001.
77 Letter from the Centre for Peace and Development to the President of the Constituent Assembly, January 
2002, received by the Assembly on 23 January 2002. This letter contained the submission of the Church-
Constitution Working Group.
78 East Timor Study Group, ‘Debate on the Draft Constitution: Positive and Negative Implications for the 
Future of East Timor’, 20 February 2002 [Tetum].
79 Amongst the documentation of the Constituent Assembly viewed by the author was a document entitled 
‘PSD Proposals’, which appeared to contain their stances on post-consultation issues. This indicated support 
for adding in a State obligation to prohibit polygamy and polyandry.
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Section 40 
(Freedom of speech and information)80

1. Every person has the right to freedom of speech and the right 
to inform and be informed impartially.

2. The exercise of freedom of speech and information shall not be 
limited by any sort of censorship.

3. The exercise of rights and freedoms referred to in this Section 
shall be regulated by law based on the imperative of respect 
for the Constitution and the dignity of the human person.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 34

(Freedom of speech and information)

1. Every citizen has the right to freedom of speech and freedom of the press 
and the right to inform and be informed impartially.

2. The exercise of freedom of speech and information shall not be limited 
by any sort of prior censorship.

3. The exercise of the right[s] of expression and information shall be 
regulated by law, offences committed in their exercise will be adjudicated 
upon by courts of law.

Commentary: This section was based on art 34 of the FRETILIN Project, with the 
addition of ‘and information’ in sub-ss (2) and (3) approved by votes of 13:1:6, 
and 8:5:4 respectively. The report of Thematic Committee I does not record who 
authored this proposal. The whole section was approved in a vote of 19:0:1.

80 The Portuguese term used was ‘liberdade de expressão’, which might also be translated as ‘freedom of 
expression’.
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Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 39

(Freedom of speech and information)

1. Every citizen has the right to freedom of speech and the right to inform 
and be informed impartially.

2. The exercise of freedom of speech and information shall not be limited 
by any sort of censorship.

3. The exercise of rights and freedoms referred to in this Section shall be 
regulated by law based on the imperative of respect for the Constitution 
and the dignity of the human person.

Commentary: The Systematisation and Harmonisation Committee made several 
alterations in putting forward this text. Reference to freedom of the press was 
removed from sub-s (1), presumably as a result of the introduction of a separate 
section on freedom of the press. Also omitted was the term ‘prior’ appearing 
before censorship in sub-s (2). Subsection (3) was substantially altered. Instead 
of providing that offences committed in the exercise of these freedoms would be 
adjudicated by the courts, the subsection now provided that regulation of the 
freedoms would be ‘based on the imperative of respect for the Constitution and 
the dignity of the human person’. No explanation for these changes appeared in 
the draft text submitted to the Plenary of the Assembly.

Plenary debate (19 December 2001)

Censorship: The extent of permissible censorship in sub-s (3) dominated debate 
in the plenary session. Leandro Isac (PSD) began the debate by suggesting 
that there should be, in general, no censorship. However, since journalists 
sometimes expressed ‘untruths’ or wrote material causing unrest, there was a 
need for a system so that misinformation could be corrected. However, it was 
for the courts to provide remedies where warranted, rather than for people to 
fear comments and so support censorship. Freedom of speech was one of the 
freedoms for which Timorese had fought. Isac reminded Assembly members 
that in the last 24 years, Timorese had had no freedom. A debt was owed to 
journalists for their work. Isac asked members: ‘How many times did they come 
creeping into the back window to interview us? We need to give them freedom 
not limitation.’ Freedom of the press was also strongly supported by Eusébio 
Guterres (PD) and Jacob Fernandes (FRETILIN).

Lú Olo sought clarification of the meaning of sub-s (3), suggesting some might 
see a contradiction between censorship and sub-ss (1) and (2) of the section. 
He personally saw sub-s (3) as designed to ensure that speech was not used to 
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target the dignity of persons. Eusébio Guterres (PD) thought sub-s (3) should be 
included in the ordinary law rather than in the Constitution. Vicente Guterres 
(UDC/PDC), Secretary of the Systematisation and Harmonisation Committee, 
explained that sub-s (3) was necessary to restrict speech which was either 
abusive, contrary to the honour of a person, or defamatory.

Lucia Lobato (PSD) suggested deleting sub-s (3), noting the existence of a Code 
of Ethics for journalists. Other mechanisms could deal with breaches of privacy. 
Action could be taken, for instance, in the courts. Others who spoke in favour 
of omitting sub-s (3) included António Ximenes (PDC), who regarded journalists 
as an important safeguard for society, allowing people to know what was 
happening in the State and providing access to information. João Carrascalão 
(UDT) similarly supported elimination of sub-s (3), expressing fear that later 
laws would violate the Constitution. In support of his position, João Carrascalão 
quoted from the UDHR’s provision on freedom of speech.

Those who defended sub-s (3) included Mari Alkatiri (FRETILIN), who 
considered the provision as necessary to ensure that people could go to court to 
protect their rights. Speaking of limitations on rights, Alkatiri stated the view 
that ‘freedoms stop where other freedoms start’. If journalists wrote without 
investigating or checking their facts, that was not covered by freedom of the 
press. Francisco Xavier Do Amaral (ASDT) agreed that it was problematic to talk 
only about rights and not duties. People had obligations not to violate others’ 
rights. There was a need to have some type of law, so you could have justice, 
and to protect people’s rights. Ana Pessoa (FRETILIN) stressed that this section 
needed to be read in conjunction with other sections of the Constitution. 
Legislators would not be cutting back on rights when they passed subsequent 
legislation, but would look to the Constitution to set the parameters for any 
such law. As a result, she did not share the fear that ordinary laws would violate 
the Constitution. In her opinion, ss 39 and 40 provided sufficient protections 
(for speech and the media) and no inconsistency with art 12 of the UDHR arose.

Several alternative texts were advanced in proposals.

Mariano Sabino Lopes (PD) put forward a proposal of the Timor Lorosa’e 
Journalists’ Association:81

81 Other proponents were Rui Meneses da Costa (PD), Eusébio Guterres (PD), Mario Carrascalão (PSD), Lucia 
Lobato (PSD) and Clementino Amaral (KOTA). This proposal was originally read out in Bahasa during the 
plenary session, and later in Portuguese by the Vice-President in the Chair. The Timor Lorosa’e Journalists’ 
Association disseminated a slightly different ‘ideal’ article in March 2002 (in English). Some of the differences 
appear due to translation differences. The TLJA ideal article, however, also added wording to sub-s (3) 
providing that the licensing regime be in force as long as technical limitations necessitated such a scheme and 
that no other media should be subject to licensing.
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1. Every person has the right to freedom of speech and freedom of the 
press and the right to inform [circulate information] and be informed 
impartially and without intervention and discrimination.

2. The exercise of freedom of expression, the press and information 
cannot be limited by censorship.

3. The frequency and permission of broadcasting is to be run by an 
independent institution which is not discriminatory.

4. The implementation of the rights above only can be limited in 
relation to propaganda for war, motivations towards violence or 
advocacy with the intention of racial hatred, ethnicity, gender or 
religion which can end in violence.

5. No one can be criminalised by penal code because of defamation 
towards an individual or institution.

This was rejected: 15:53:15.

João Carrascalão (UDT) and others82 also made a proposal:

1. Everyone shall possess the right to freely express and publicise his 
thoughts in words, images or by any other means, as well as the right 
to inform others, inform himself and be informed without hindrance 
or discrimination.

2. Exercise of the said rights shall not be hindered or limited by any 
type or form of censorship.

3. … (same)

4. Every person and body corporate shall be equally and effectively 
guaranteed the right of reply and to make corrections, as well as the 
right to compensation for damages suffered.83

Unfortunately, there was no recording of the vote on this proposed amendment 
on the tape made available to the author (due to a gap in the recording). However, 
it is clear that it was rejected.

82 Other proponents were Quitéria da Costa (UDT), Clementino Amaral (KOTA), António Ximenes (PDC) and 
Afonso Noronha (ASDT). Pedro Gomes (ASDT) was read out as a proponent; however, he spoke during the 
debate to say that he was not a proponent.
83 The text read out was identical to arts 37(1), (2) and (4) of the Portuguese Constitution. The translation 
used has thus been the English translation of the Portuguese Constitution.
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Voting on the section during the plenary session

The section passed: 67:7:9.

Version finalised prior to the public consultation process

Section 40

(Freedom of speech and information)

1. Every citizen has the right to freedom of speech and the right to inform 
and be informed impartially.

2. The exercise of freedom of speech and information shall not be limited 
by any sort of censorship.

3. The exercise of rights and freedoms referred to in this Section shall be 
regulated by law based on the imperative of respect for the Constitution 
and the dignity of the human person.

Representations and submissions

District consultations: Support for censorship was recorded in the report of 
the Los Palos consultation.

Submission listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Minister for Foreign Affairs and The Asia 
Foundation recommended that the right apply to all persons.84

Other submissions made during the process: The most active group 
within civil society was the Timor Lorosa’e Journalists’ Association (TLJA), 
which advocated that the section protect the right to seek, impart and receive 
information by all persons. The TLJA supported either deleting sub-s (3) or 
replacing it with a narrower clause which outlined the circumstances in which 
freedom of expression could be limited. The TLJA also strongly pushed for 
a prohibition on criminal penalties for defamation. At several stages of the 
process, the TLJA put forward texts for consideration.

The most comprehensive section put forward by the TLJA read:

1. Every person has the right to freedom of expression and freedom of 
the press, the right to seek, impart and receive information and to 
form opinions without exemption.

84 Letter from the Minister of State and for Foreign Affairs and Cooperation, Dr José Ramos Horta, to the 
President of the Constituent Assembly, 25 February 2002. This call was made also by a variety of other actors, 
including the Timor Lorosa’e Journalists’ Association, The Asia Foundation and the Human Rights Unit, 
UNTAET.
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2. The exercise of freedom of expression and information may not be 
limited by any form of prior censorship.

3. This article shall not prevent the establishment by law of a scheme 
for the licensing of broadcasting enterprises by an independent body 
applying non-discriminatory criteria, so long as technical limitations 
necessitate such a scheme. No other media shall be subject to 
licensing.

4. The exercise of these rights does not extend to:

(a) Propaganda for war;

(b) Incitement of imminent violence; or

(c) Advocacy of hatred that is based on race, ethnicity, gender or 
religion and that constitutes incitement to cause harm.

5. No one shall be made subject to a criminal penalty on the ground 
only of having defamed a person or institution.85

The TLJA explained that it was motivated by two strong desires: to create a 
legacy for future generations, and to ‘honour the memory of all those journalists 
who died in East Timor over the past 24 years in the effort to ensure information 
was free and public’. In their critique of the draft FRETILIN Project article, the 
TLJA highlighted the test in the ICCPR for permissible limitations on freedom 
of expression: namely, that the limitation be provided for by law; that it be 
required for the purpose of safeguarding one of the legitimate interests noted 
in art 19(3) of the ICCPR (respect for the rights or reputations of others, or 
protection of national security, or of public order, or morals); and that it be 
necessary in order to achieve this goal. Furthermore, they highlighted that 
restrictions in the name of national security should only be imposed if there 
was a significant risk of serious imminent harm, a close causal link between 
the risk of harm and the expression, and the expression was made with the 
intention of causing the harm. In relation to the matter of defamatory speech, 
the TLJA argued that only civil penalties should be applied. On International 
Women’s Day, the TLJA submitted an additional shorter text. In relation to 
restrictions, the TLJA alternative subsection stated: ‘Restrictions to freedom 
of expression and information are only applicable in accordance with the laws 
and international conventions on human rights. No-one should be subject to 
criminal punishments for having peacefully expressed their opinions.’86

85 TLJA ideal article on freedom of expression and information, ‘Submission on Freedom of Expression’,  
7 March 2002. See also the equivalent clause in TLJA/Internews, ‘Submission to the Constituent Assembly on 
Articles in the FRETILIN Draft Constitution of May 2001 concerning freedom of expression’, undated, but 
with an attached handwritten note indicating that it was sent to members of the Assembly on 26 November 
2001. This latter submission provided the TLJA’s detailed reasoning, and contained also a right to access 
government information.
86 Letter from the TLJA to members of the Assembly on International Women’s Day, 8 March 2002.
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Article XIX, a London based NGO, also made a submission concerning the draft 
Constitution which was forwarded to the Assembly by the TLJA.87 Article XIX 
supported the application of the right to all persons and full recognition of the 
right to ‘seek, receive and impart information and ideas’. A concern was also 
evinced to ensure that all expression was protected, that is, to ensure there 
was no conditionality on the impartiality of expression. World Press Freedom’s 
opinion was also transmitted to the Assembly. Their concerns focused on the 
limitations permissible under sub-s (3) of the provision and the limitations 
in s 41’s terms. Yayasan HAK’s proposals very much echoed the language of 
the UDHR. Yayasan HAK also suggested specifically excluding speech which 
incited hatred based on race, ethnicity, gender or religion and incitement to 
cause harm.88

During the drafting process, the Human Rights Unit of UNTAET, and the UN 
High Commissioner for Human Rights, amongst others, stressed the importance 
of human rights such as this one applying to all persons, rather than being limited 
to citizens.89 Whilst not mentioned in the Systematisation and Harmonisation 
Committee’s Report, the UN SRSG and Transitional Administrator made specific 
reference to the desirability of this clause being extended to all persons.90

Post-consultation plenary debate

The Systematisation and Harmonisation Committee had suggested substituting 
‘every person’ for ‘every citizen’.

The language of ‘every person’, rather than ‘every citizen’ was substituted in sub-s 
(1) by consensus by the Plenary.

87 Article XIX, ‘Note on the Draft Constitution of the Democratic Republic of East Timor of 9 February 2002: 
Focus on Provisions Affecting Freedom of Expression’, London, February 2002.
88 This wording is taken from the draft Bill of Rights in the Yayasan HAK submission entitled ‘Civil and 
Political, Economic, Social and Cultural Rights’, undated, received by the Assembly on 22 October 2001, art 
18. A slightly differently worded provision appears in Yayasan HAK, ‘Draft Proposals for the Constitution of 
East Timor’, received by the Assembly on 15 March 2002, 6 [Bahasa Indonesian], which stated that freedom 
of speech did not apply to ‘inciting crime or discriminatory hatred on grounds of race, gender or belief’. 
Whilst not offering a specific drafting suggestion, the International Commission of Jurists considered that 
the section failed to deal with the limits on speech, such as in relation to addressing slander, defamation and 
pornography: ‘Commentary on the Draft Constitution Proposed for East Timor by the Constituent Assembly’, 
undated, 9.
89 Human Rights Unit, UNTAET, ‘Summary of select technical comments concerning the East Timorese draft 
Constitution and its treatment of human rights’, December 2001, 1–2; Letter from the UN High Commissioner 
for Human Rights to the President of the Constituent Assembly, 19 December 2001.
90 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
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 Section 41 
(Freedom of the press and mass media)

1. Freedom of the press and other mass media is guaranteed.

2. Freedom of the press shall comprise, namely, the freedom of 
speech and creativity for journalists, the access to information 
sources, editorial freedom, protection of independence and 
professional confidentiality, and the right to create newspapers, 
publications and other means of broadcasting.

3. The monopoly on the mass media shall be prohibited.

4. The State shall guarantee the freedom and independence of 
the public mass media from political and economic powers.

5. The State shall guarantee the existence of a public radio and 
television service that is impartial in order to, inter-alia, 
protect and disseminate the culture and the traditional values 
of the Democratic Republic of East Timor and guarantee 
opportunities for the expression of different lines of opinion.

6. Radio and television stations shall operate only under a 
licence, in accordance with the law.

(Official translation of the final text)

Drafting history

Thematic Committee I text

There was no equivalent in the text advanced by Thematic Committee I. Instead, 
there was only the reference to freedom of the press in the preceding section.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 40

(Freedom of the press and mass media)

1. Freedom of the press and other mass media is guaranteed.

2. Freedom of the press shall comprise, namely, the freedom of speech and 
creativity for journalists, the access to information sources, protection 
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of independence and professional confidentiality, and the right to create 
newspapers, publications and other means of broadcasting.91

3. The State shall guarantee the freedom and independence of the mass 
media from political and economic powers.

4. The State shall guarantee the existence of a public radio and television 
service that is impartial in order to, inter-alia, protect and disseminate 
the culture and the traditional values of the Democratic Republic of 
East Timor and guarantee opportunities for the expression of different 
lines of opinion.

5. Radio and television stations shall operate only under a licence.

The Bench of the Systematisation and Harmonisation Committee suggested two 
further amendments:

• an amendment to sub-s (4): so that the banning of newspapers or other 
publications be only allowed in cases of ‘grave breach of the press law’; and

• an amendment to sub-s (5): to add ‘and with the intervention of the Higher 
Authority for Mass Media, its opinion being mandatory’.

Commentary: This clause did not appear either in the draft text produced by 
Thematic Committee I, or in the other thematic committee reports sighted by the 
author. Instead, it appears to have been introduced during the deliberations of 
the Systematisation and Harmonisation Committee at the instigation of Milena 
Pires (PSD).92 The Timor Lorosa’e Journalists’ Association had also advocated for 
such a clause, advancing a specific proposal at the public hearing of Thematic 
Committee I.93

Plenary debate (19 December 2001)94

As indicated during the debate on freedom of speech, freedom of the press 
enjoyed significant support in the Assembly. However, debate surrounded 
whether any further protections for journalists were warranted, and the 
licensing of stations.

João Carrascalão (UDT) wished to see the section extended in a variety of 
ways. Journalists needed to have access to all forms of information, to be able 
to publish and not be forced to disclose the source of their information, and 

91 The reference to publications is found in the Portuguese version of the text, but not in the English 
translation.
92 The section was said to be a proposal of Milena Pires (PSD) during discussion of the committee: as per the 
author’s observations of the deliberations of the Systematisation and Harmonisation Committee, 27 November 
2001.
93 Unfortunately the records of Thematic Committee I that the author accessed did not include the details 
of the clause proposed by the TLJA.
94 The vote was not included on the recording accessed by the author.
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to enjoy professional independence. They should also be protected from being 
imprisoned for defamation. Given that they sometimes went into dangerous 
places, journalists also had the right to ask the State for security. Carrascalão 
considered it was also important to know who was financing the media, since 
sometimes media coverage was manipulated, with ‘huge consequences’. Those 
who collaborated with journalists also required protection. Manuel Tilman 
(KOTA), Rapporteur of the Systematisation and Harmonisation Committee, 
explained that the section was intended to cover journalists, rather than others.

A number of speakers expressed concern about having a system of official 
licensing of radio and television stations. Some favoured eliminating the 
provision,95 whilst others suggested amending the requirement to ensure there 
was no discrimination in granting licences.96 Manuel Tilman (KOTA) responded 
that licences would obviously come from a governmental authority – such as 
a High Authority. Lú Olo (FRETILIN) considered that the subsections were 
sufficient without further amendment.

A variety of proposals were advanced in relation to this section.

A PD proposal called for the regulation of licences (in sub-s (5)) to be carried out 
by an ‘independent Commission’ which was to carry out its work ‘transparently 
and openly, and without discrimination’.97 This was rejected in a vote of 23:36:24.

Armando da Silva (PL), Jacob Xavier (PPT), and António Ximenes (PDC) 
proposed adding ‘education’ and ‘entertainment’ before culture and traditions 
to sub-s (4). This was rejected in a vote of 35:27.98

João Carrascalão (UDT) and others sponsored an extensive amendment providing 
a range of additional guarantees.99 The amendment gave protection to those 
collaborating with journalists, recognised the right of journalists to exercise their 
functions freely and securely, and their right to access information and protect 
their sources by maintaining confidentiality. The right to maintain professional 
independence was mentioned explicitly. The amendment further provided a 
right to establish newspapers independent of administrative authorisation, and 
stipulated that journalists were not to be subject to criminal prosecution for 
defamation if they had no intention to defame. Law was to ensure that the names 
of the owners of media bodies and the means by which bodies were financed 
were publicised. This amendment was rejected in a vote of 16:41:26. Mari 

95 António Ximenes (PDC).
96 Mariano Sabino Lopes (PD).
97 Proposal by Mariano Sabino Lopes (PD), Eusébio Guterres (PD), Aquilino Guterres (PD), and Paulo Alves 
Sarmento (PD). The proposal was made in Bahasa Indonesian.
98 Unfortunately, the tape was switched off for the final recording of the vote. The figures included here 
are from the author’s contemporary notes of those voting for and against, but do not include the number who 
abstained.
99 Other signatories were Quitéria Da Costa (UDT), Pedro da Costa (PST) and Clementino Amaral (KOTA).
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Alkatiri (FRETILIN) explained his vote against this proposal, querying what 
the term ‘collaborators’ meant. He also suggested that some topics of freedom of 
the press should be dealt with in ordinary law.

Of the Systematisation and Harmonisation Committee’s suggested amendments, 
the change to sub-s (4) (limiting banning of newspapers or other publications to 
cases of grave breach of the press law) was defeated: 14:39:30.

Voting on the section during the plenary session

The Systematisation and Harmonisation Committee proposal for sub-s (5) (making 
reference to the role of the Higher Authority) passed: 57:14:11.

The section passed: 75:0:7.

Version finalised prior to the public consultation process

Section 41

(Freedom of the press and mass media)

1. Freedom of the press and other mass media is guaranteed.

2. Freedom of the press shall comprise, namely, the freedom of speech and 
creativity for journalists, the access to information sources, editorial 
freedom, protection of independence and professional confidentiality, 
and the right to create newspapers, publications and other means of 
broadcasting.

3. The monopoly on the mass media shall be prohibited.

4. The State shall guarantee the freedom and independence of the public 
mass media from political and economic powers.

5. The State shall guarantee the existence of a public radio and television 
service that is impartial in order to, inter-alia, protect and disseminate 
the culture and the traditional values of the Democratic Republic of 
East Timor and guarantee opportunities for the expression of different 
lines of opinion.

6. Radio and television stations shall operate only under a licence, in 
accordance with the law.

(Identical to final)

Commentary: Several further changes to the text appeared in this version. 
‘Editorial freedom’ was added to sub-s (2), along with a qualifier, ‘in accordance 
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with the law’ in sub-s (6). A new subsection was added – sub-s (3) – which 
prohibited a mass media monopoly. The committee’s text explained that this 
subsection had been suggested by Timorese journalists.

The amendment previously adopted by the Plenary (referring to the High 
Authority in sub-s (6)) was not included, presumably as a consequence of the 
removal of the section about the High Authority by the Systematisation and 
Harmonisation Committee in this text (see later discussion of s 40A).

Representations and submissions

District consultations: The summary of the Baucau consultation included a 
suggestion to reformulate the first subsection to read: ‘The State guarantees 
freedom of communication, in accordance with the law.’ Another suggestion 
made was to eliminate sub-ss (2) and (6), and leave the subject matters to the 
ordinary law.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: The licensing process referred 
to in sub-s (6) was the primary focus of comment in other submissions. The 
Timor Lorosa’e Journalists’ Association (TLJA) recommended that the section 
include a guarantee that the licensing process be open, transparent, fair and 
non-discriminatory.100 The TLJA put forward an alternative provision which 
stated:

For the allocation of frequencies, the state guarantees the establishment 
by law, of a public body, independent of government with the 
competence to create an open, fair, transparent and non-discriminatory 
licensing system for independent news organizations, particularly those 
that involve the creation of radio and television stations. No other form 
of communication (print media) should be subject to licenses.

The Asia Foundation also queried whether it might be possible to stipulate that 
the licensing system must be consistent with the fundamental freedom of the 
media.101 The East Timor Study Group suggested that frequencies for radio and 
television be regulated by an independent committee, rather than the State.102

100 Timor Lorosa’e Journalists’ Association, ‘Submission on Freedom of Expression’, 7 March 2002.
101 The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 2002, 6. The 
International Commission of Jurists suggested that reference also be made in sub-s (5) to newspapers and 
the internet: ‘Commentary on the Draft Constitution Proposed for East Timor by the Constituent Assembly’, 
undated, 9.
102 East Timor Study Group, ‘Debate on the Draft Constitution: Positive and Negative Implications for the 
Future of East Timor’, 20 February 2002, 7 [Tetum].
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Proposed Section 40A concerning a High Authority for the Mass 
Media

The Systematisation and Harmonisation Committee had recommended a further 
provision be included on a High Authority for the Mass Media. Its text read:

1. The High Authority for Mass Media is an independent body whose 
objective is to ensure the right of information, freedom of the press 
and independence of the media from political power and economic 
power, and the possibility that all different currents of opinion are 
able to express themselves and confront one another, and the right to 
broadcasting time [broadcast].

2. The composition, functions and competencies of the High Authority 
for Mass Media are to be regulated by law, and its President shall be 
elected by the National Parliament.103

The Constituent Assembly records include a shorter form of the section said to 
have been proposed by José Lobato (FRETILIN) during the plenary session on 
20 December 2001. This version provided:

1. The High Authority for Mass Media is an independent body whose 
objective is to ensure the right of information, freedom of the press 
and independence of the media.

2. The composition, functions and competence of the High Authority 
for Mass Media are to be regulated by law.

The Constituent Assembly documentation records this proposal as having been 
subjected to vote and adopted: 68:3:12.

Plenary debate:104 The proposal for a High Authority related to a desire for an 
independent body to make decisions concerning the regulation and licensing 
of the press. Adérito Soares (FRETILIN) explained there was a desire to protect, 
rather than limit, freedom of the press and recognised the role of journalists in 
developing the nation. The most contentious issue related to whether Parliament 
should have a role in choosing the President of this body (as provided for in 
the Systematisation and Harmonisation Committee text), or whether it should 
be left to the members/journalists.105 Mariano Sabino Lopes (PD) and Eusébio 
Guterres (PD) spoke in favour of journalists approving their own President, 

103 This text appeared in the first Portuguese version of the Systematisation and Harmonisation Committee 
as a proposal from the Bench (e.g. in a copy dated 1 December 2001 held by the author), but did not appear 
in the Portuguese version available online (dated 7 December 2001) or in the English version of the text. The 
translation here draws upon elements of the translation of arts 38 and 39 of the Portuguese Constitution.
104 Due to a gap in the recording, the details of this debate are drawn from contemporary notes of the 
author. The written proposal is retained in the Assembly records.
105 Clementino Amaral (KOTA) also put forward a proposal in this regard, though the recording and 
Assembly records do not capture its terms.
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with Parliament later approving the choice. Francisco Kalbaudi Lay (FRETILIN) 
sought to distinguish between this High Authority and the professional body of 
journalists (the latter having the head of the organisation chosen by the group). 
Francisco Branco (FRETILIN) noted that the High Authority would be different 
from the Department of Information.

This provision had a short-lived history, however. Its removal was recommended 
in the text prepared by the Systematisation and Harmonisation Committee and 
was explained as a request of the TLJA. This was subsequently endorsed by the 
representatives of the thematic committees and the party benches before the 
text was submitted to the Assembly on 9 February 2002.
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Section 42 
(Freedom to assemble and demonstrate)

1. Everyone is guaranteed the freedom to assemble peacefully 
and unarmed, without a need for prior authorisation.

2. Everyone is recognised the right to demonstrate in accordance 
with the law.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 35

(Freedom to assemble and demonstrate)

1. Every citizen is guaranteed the freedom to assemble peacefully and 
unarmed, without prior authorisation.

2. Everyone is recognised the right to demonstrate in accordance with the 
law.

Commentary: This provision was based on art 35 of the FRETILIN Project. It was 
approved in a vote of 19:0:1.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 41

(Freedom to assemble and demonstrate)

1. Every citizen is guaranteed the freedom to assemble peacefully and 
unarmed, without prior authorisation.106

2. Everyone is recognised the right to demonstrate in accordance with the 
law.

106 The English Assembly translation incorrectly used the term ‘everyone’, rather than reflecting the 
restriction to citizens in the Portuguese text (‘a todo o cidadão’).
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Plenary debate (20 December 2001)

The debate in plenary session centred on several proposals to broaden the rights 
of peaceful assembly and demonstration. The first came from João Carrascalão 
(UDT), who proposed an amendment to sub-s (1), so that it would cover the 
right to assemble ‘even in public places’. This was defeated in a vote of 24:29:30.

Limitations on the Right to Demonstrate: Adérito Soares (FRETILIN) 
proposed deleting the phrase ‘in accordance with the law’ in sub-s (2) in relation 
to the right to demonstrate. He was supported in this by Leandro Isac (PSD), 
Eusébio Guterres (PD) and Lucia Lobato (PSD). Lucia Lobato considered that if 
there was any damage as a result of a demonstration, the demonstrators could 
be taken to court. She disagreed with any requirement to give, for instance, 
24 hours’ notice of a demonstration. Pedro da Costa (PST) supported leaving 
the regulation of demonstrations to ordinary law. Clementino Amaral (KOTA) 
considered it acceptable for the right to demonstrate to be limited by applicable 
law. Demonstrations in front of government buildings, for example, needed to 
be restricted for security reasons. The proposal to delete ‘in accordance with the 
law’ was defeated by 51 votes against and five abstentions.107

After this proposal failed, several members voiced their dissatisfaction. Adérito 
Soares (FRETILIN) recalled that in Indonesian times, there was a requirement 
for authorisation for demonstrations, which he as an activist had demonstrated 
against. He feared that the Assembly’s clause had the potential to have a similar 
effect. Leandro Isac (PSD) was highly critical of the vote, saying Timorese would 
be victims of control by the State and of the law, and that the Assembly was 
being asked to implement a dictatorship.

Voting on the section during the plenary session

The section passed: 65:13:5.

After the vote for the section as a whole, José Lobato (FRETILIN) said that he 
understood Adérito Soares’ position. However, the Indonesian Constitution did 
not define how the right of assembly was to be regulated by law, whereas here 
the Assembly was putting a limit on regulation of the right. There was no need 
for prior authorisation to demonstrate. Lobato remarked that he would defend 
freedom, but not without limits. Clementino Amaral (KOTA) also considered that 
the clause did not require the gaining of prior authorisation for a demonstration, 
but instead involved giving prior notice to the police.

107 The recording provided to the author did not contain this proposal and the ensuing debate and vote. 
These details are taken from the author’s contemporary notes.
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Version finalised prior to the public consultation process

Section 42

(Freedom to assemble and demonstrate)

1. Every citizen is guaranteed the freedom to assemble peacefully and 
unarmed, without a need for prior authorisation.

2. Everyone is recognised the right to demonstrate in accordance with the 
law.

Commentary: In this text, a small stylistic change was made, adding in the 
phrase ‘a need for’ in sub-s (1).

Representations and submissions

District consultations: The nature of appropriate limits on the freedom to 
demonstrate was a theme repeated in the District Consulations. In Dili, the 
suggestion was made to eliminate sub-s (2) or the phrase ‘in accordance with 
the law’. A recommendation to delete ‘in accordance with the law’ was also 
made in the Liquiça report.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: In their submissions, the Minister for Foreign Affairs 
and The Asia Foundation recommended that freedom of assembly be broadened 
to apply to all persons.108

Other submissions made during the process: Two aspects of this section 
provoked particular comment: (i) the textual limitation on the right to 
demonstrate; and (ii) the restriction of the coverage of the right to assemble to 
citizens. The Human Rights Unit of UNTAET expressed concern about the usage 
of the qualifying phrase ‘in accordance with the law’ in the second subsection 
and other provisions of the Constitution. It suggested that the phrase might 
either be deleted (given the existence of a general limitations clause) or be 
replaced with a more precisely worded limitation. Otherwise, there would 

108 Letter from the Minister of State and for Foreign Affairs and Cooperation, Dr José Ramos Horta, to the 
President of the Constituent Assembly, 25 February 2002; The Asia Foundation, ‘Comments and Suggested 
Amendments to East Timor’s Draft Constitution of 9/2/02’, undated, but attached to a cover letter to the 
President of the Constituent Assembly dated 8 March 2002, 5.
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be nothing to stop, for example, the Parliament from passing a law limiting 
demonstrations to two hours on a Saturday afternoon.109 The East Timor Study 
Group supported deleting the qualifying phrase.110

Both the Human Rights Unit and the UN High Commissioner for Human Rights, 
amongst others, also stressed the importance of human rights such as this one 
applying to all persons, rather than being limited to citizens. Whilst not listed 
in the Systematisation and Harmonisation Committee Report, the UN SRSG and 
Transitional Administrator also made specific reference to the desirability of 
this clause being extended to all persons.111

Post-consultation plenary debate

The Systematisation and Harmonisation Report suggested substituting 
‘everyone’ for ‘every citizen’, and deleting ‘in accordance with the law’.

Following the consultations, the text of sub-s (1) was changed by consensus to 
‘everyone’. A proposal to delete ‘in accordance with the law’ was put to the 
Assembly during the final debates. However, it was rejected in a vote of 16:55:11.

109 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals For the Protection of Human 
Rights in the Constitution: An analysis by the HRU’, 14 November 2001, 10. Concern about the phrase 
was also voiced by the International Commission of Jurists (Australian Section), ‘Commentary on the Draft 
Constitution Proposed for East Timor by the Constituent Assembly’, undated, 10.
110 East Timor Study Group, ‘Debate on the Draft Constitution: Positive and Negative Implications for the 
Future of East Timor’, 20 February 2002, 7 [Tetum].
111 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
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Section 43 
(Freedom of association)

1. Everyone is guaranteed freedom of association provided that 
the association is not intended to promote violence and is in 
accordance with the law.

2. No one shall be compelled to join an association or to remain 
in it against his or her will.

3. The establishment of armed, military or paramilitary 
associations, including organisations of a racist or xenophobic 
nature or that promote terrorism, shall be prohibited.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 36

(Freedom of association)

1. Every citizen shall enjoy freedom of association provided that the 
association is not intended to promote violence and is in accordance 
with the general law.

2. No one shall be compelled to join an association or to remain in it 
against his or her will.

3. The establishment of armed, military or paramilitary associations, 
including organisations of a fascist, totalitarian, racist or xenophobic 
nature, shall be prohibited.

Commentary: This provision was based on art 36 of the FRETILIN Project. The 
addition of sub-s (3) was approved in a vote of 14:0:6. The committee voted 
on a text which prohibited armed, military or paramilitary associations and 
organisations of a fascist or racist nature. The whole section was approved in a 
vote of 16:0:4.

Some of the wording of sub-s (3) (in particular the reference to organisations 
of a totalitarian or xenophobic nature) was not subject to a vote, but emanated 
from a suggestion of the Technical Adviser to the committee, José Manuel 
Pinto (as listed in Annex II of the committee’s report). It was integrated into 
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the final text of the committee. A general footnote appears in Annex III of the 
report explaining that changes which were not subject to vote were adopted by 
consensus or integrated in the course of a general revision completed centrally.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 42

(Freedom of association)

1. Every citizen shall enjoy freedom of association provided that the 
association is not intended to promote violence and is in accordance 
with the general law.112

2. No one shall be compelled to join an association or to remain in it 
against his or her will.

3. The establishment of armed, military or paramilitary associations, 
including organisations of a racist or xenophobic nature or that promote 
terrorism, shall be prohibited.113

Commentary: In this version of the text, the reference to ‘fascist’ or ‘totalitarian’ 
organisations had been removed, but the prohibition was extended to 
organisations that ‘promote terrorism’. No explanation of this change appeared 
in the Systematisation and Harmonisation Committee draft text presented to the 
Assembly.

Plenary debate (20 December 2001)

Whilst specific textual matters were raised in relation to the subsections of 
this provision, the major point of debate concerned the ambit of prohibited 
organisations.

In the first subsection, the only issue which provoked discussion was the 
reference to freedom of association being in accordance with the ‘general 
law’ as opposed to ‘law’. This aspect was queried by Mario Carrascalão (PSD) 
and Jacob Xavier (PPT). Manuel Tilman (KOTA) from the Systematisation and 
Harmonisation Committee, explained that the phrase ‘general law’ referred to 

112 The Assembly English translation of this draft text stated ‘Everyone shall enjoy the freedom to form 
associations provided that the associations are not intended …’. The Portuguese text, however, referred only 
to citizens, and referred to ‘freedom of association’. The translation of the text has been streamlined in line 
with that of the final text.
113 The translation provided at the time differed in minor respects only from the version presented here 
which is streamlined according to the translation of the final text. The Portuguese version might be translated 
more directly to refer to organisations that ‘defend ideas or appeal to behaviours of ’ the prescribed types.
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a law applying to all associations. He conceded it might also be possible to say 
‘law’ alone. No amendment was put to change the term, but the draft version 
which was subsequently circulated referred to ‘law’ alone.

Relatively little discussion focused on sub-s (2). Mario Carrascalão (PSD) 
questioned the wording relating to the prohibition of persons being compelled 
to ‘remain in’ an organisation against his/her will. If persons remained in an 
organisation, they were part of the organisation and no one was forcing them to 
stay. In his first intervention, Carrascalão suggested that it might be preferable 
to omit this aspect. However, in a second intervention, he emphasised the need 
for clarity, suggesting it might be more appropriate to refer to persons ‘coerced’ 
to stay in an organisation. Vicente Guterres (UDC/PDC) explained that the text 
was intended to prevent persons being forced to maintain their membership, 
giving the example of criminal organisations that threatened persons in order to 
force them to remain members.

Subsection (3)’s listing of prohibited associations attracted more interest. Mario 
Carrascalão (PSD) queried the terms ‘military’ and ‘paramilitary’ groups, asking 
the difference between the terms. For him, the terms were more associated 
with, for example, the army. Manuel Tilman (KOTA) (for the Systematisation 
and Harmonisation Committee) explained that paramilitary groups were not 
police or military, but were groups who were armed, such as militias. Jacob 
Xavier (PPT) considered it important to make clear that police had the right to 
form associations to defend themselves, just as journalists did. Pedro Gomes 
(ASDT) raised sub-s (3)’s reference to associations holding certain views/
ideologies, asking whether CPD-RDTL,114 for instance, would be covered by 
this prohibition. Gomes also queried how this provision would be enforced in 
the future in a case where an association had many members.

Vicente Faria (FRETILIN), Rapporteur of Thematic Committee I, explained that 
the topic of prohibited organisations was debated strongly in the committee. It 
was recognised that there were associations such as armed militias that should 
not exist in Timor. The clause also dealt with organisations that had ideologies 
different to the people of Timor-Leste; for example, organisations that were 
interested in terrorism. The text approved by the committee extended to the 
wording concerning xenophobic organisations, with the further amendment 
of the text authored by the Systematisation and Harmonisation Committee. 
Clementino Amaral (KOTA) also responded as a member of Thematic Committee 
I to explain that police could form an association. However, armed groups were 
not to be permitted as their behaviour was against the Constitution. Mario 

114 This reference to RDTL was to the CPD-RDTL (Conselho Popular pela Defesa de República Democrática de 
Timor-Leste) whose aim was to restore the Republic declared in 1975 and saw the transition process and the 
mechanisms established by UNTAET as illegitimate.
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Carrascalão (PSD) queried whether an association of hunters would be classed 
as an ‘armed association’. In this respect, Lú Olo (FRETILIN) voiced his opinion 
that in relation to hunters and shooters, a general law would be needed to 
regulate their activities, covering, for example, the extent of permissible killing 
of animals during the hunting season.

Voting on the section during the plenary session

The section passed: 69:0:12.

Version finalised prior to the public consultation process

Section 43

(Freedom of association)

1. Every citizen shall enjoy freedom of association provided that the 
association is not intended to promote violence and is in accordance 
with the law.

2. No one shall be compelled to join an association or to remain in it 
against his or her will.

3. The establishment of armed, military or paramilitary associations, 
including organisations of a racist or xenophobic nature or that promote 
terrorism, shall be prohibited.

Commentary: In this version, the reference to ‘general’ before ‘law’ was removed. 
No explanation was provided; however, this appears likely to be a response to 
the point raised during the plenary session and part of making consistent all 
usages of the qualifying phrase ‘in accordance with the law’.

Representations and submissions

District consultations: The summary of the Dili consulation included a 
suggestion to eliminate the reference to ‘in accordance with the law’ in sub-s (3).  
However, this phrase does not appear in sub-s (3), and so may have been 
intended to be a reference to its inclusion in sub-s (1). In Liquiça, a suggestion 
was made that the provision should be limited to freedom of association.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Asia Foundation and the Minister for Foreign 
Affairs noted that freedom of association should be a right of all persons, not 
just citizens.115

115 Letter from the Minister of State and for Foreign Affairs and Cooperation, Dr José Ramos Horta, to the 
President of the Constituent Assembly, 25 February 2002; The Asia Foundation, ‘Comments and Suggested 
Amendments to East Timor’s Draft Constitution of 9/2/02’, undated, but attached to a cover letter to the 
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Other submissions made during the process: The Timor Lorosa’e Journalists’ 
Association in their critique of the FRETILIN Project were concerned about the 
reference to associations with a ‘fascist ideology’, supporting either deletion of 
this phrase or inclusion of a definition of what constituted a ‘fascist ideology’.116 
In March 2002, Yayasan HAK suggested amending sub-s (1), so that it excluded 
only associations ‘intended to promote violence or affect other rights and 
freedoms which are protected by the Constitution’. They also proposed removal 
of the qualifying phrase ‘in accordance with the law’.117

During the drafting process, the Human Rights Unit of UNTAET noted with 
concern the usage of the broad phrase ‘in accordance with the law’ in several 
sections of the Constitution, recommending either that the matter be left to 
the general limitations clause, or that more specifically worded limitations be 
introduced. In addition, the Human Rights Unit and the UN High Commissioner 
for Human Rights, amongst others, stressed the importance of human rights 
such as this one applying to all persons, rather than being limited to citizens.118 
Whilst not listed in the Consultations Report, the UN SRSG and Transitional 
Administrator also made specific reference to the desirability of this clause 
being extended to all persons.119

Post-consultation plenary debate

By consensus, the Plenary changed the language from ‘every citizen’ to ‘everyone’ 
in sub-s (1) in accordance with the post-consultation recommendation of the 
Systematisation and Harmonisation Committee. Another change also appeared in 
the version presented to the Plenary, substituting the language of ‘is guaranteed’ 
for ‘shall enjoy’ in sub-s (1), presumably for reasons of consistency with other 
clauses in the Bill of Rights.

President of the Constituent Assembly dated 8 March 2002, 5.
116 Timor Lorosa’e Journalists’ Association/Internews, ‘Submission to the Constituent Assembly on Articles 
in the FRETILIN Draft Constitution of May 2001 concerning freedom of expression’, undated, with attached 
handwritten note indicating that it was sent to members of the Assembly on 26 November 2001.
117 Yayasan HAK, ‘Draft Proposals for the Constitution of East Timor’, received by the Assembly on 15 
March 2002, 7 [Bahasa Indonesian].
118 Human Rights Unit, UNTAET, ‘Summary of select technical comments concerning the East Timorese 
draft Constitution and its treatment of human rights’, December 2001, 1–2; Letter from the UN High 
Commissioner for Human Rights to the President of the Constituent Assembly, 19 December 2001.
119 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
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Section 44 
(Freedom of movement)

1. Every person has the right to move freely and to settle anywhere 
in the national territory.

2. Every citizen is guaranteed the right to emigrate freely and to 
return to the country.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 37

(Freedom of movement)

1. Every citizen has the right to move freely and to settle anywhere in the 
national territory.

2. Everyone is guaranteed the right to emigrate freely and to return to the 
country.

Commentary: This section was based on art 37 of the FRETILIN Project. It was 
approved in a vote of 19:0:1.

In Annex I of Thematic Committee I’s report, the originally adopted sub-s (2) 
also included a right to immigrate. It does not appear in the text of Annex 
III of the committee’s report, seemingly as a result of a decision to accept the 
recommendation of the Technical Adviser to Committee I, José Manuel Pinto. 

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 43

(Freedom of movement)

1. Every citizen has the right to move freely and to settle anywhere in the 
national territory.120

120 The English Assembly translation wrongly included the term ‘everyone’, rather than referring to 
citizens only in sub-s (1). The Portuguese text restricted sub-s (1) to apply to citizens (‘todo o cidadão’).
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2. Everyone is guaranteed the right to emigrate freely and to return to the 
country.

Commentary: The Systematisation and Harmonisation Committee changed the 
heading to ‘liberdade de circulação’ (literally, ‘freedom of circulation’), replacing 
the Thematic Committee’s usage of ‘liberdade de movimentação’. The English 
translation used by the Assembly in this text remained ‘freedom of movement’.

Plenary debate (20 December 2001)

The change to the heading by the Systematisation and Harmonisation Committee 
was the subject of some comment, with a proposal put to change the heading 
back to ‘freedom of movement’ (‘liberdade de movimentação’) advanced by Rui 
António da Cruz (FRETILIN) and supported by several FRETILIN colleagues.121 
This proposal passed in a vote of 68:0:12. During the debate on the heading, 
João Carrascalão (UDT) suggested referring in the heading to ‘travel and 
emigration’(‘deslocaçao e emigração’). ‘Migration’ was another alternative 
advanced by Mario Carrascalão (PSD), a term said to have the advantage of 
covering different types of movement. Vicente Guterres (UDC/PDC) spoke 
against use of the term ‘migration’, suggesting that it would not capture the 
situation of people who were just moving, and not settling, in another location.

The subject of settling within the country (sub-s (1)) was discussed by several 
speakers. Jacob Xavier (PPT), for instance, regarded it as important to be able to 
settle anywhere in the country, suggesting the addition of ‘without restriction’ 
to sub-s (1). Vicente Guterres (UCD/PDC) sounded a note of caution that one 
could not have the right to settle anywhere without restriction, because there 
remained rights of private property to be respected and laws to be obeyed. João 
Carrascalão (PSD) was in favour of deleting the term ‘freely’ from sub-s (2).122 
However, no further amendments appear to have been put to the substance of 
the section.

Voting on the section during the plenary session

The section passed: 76:0:4.

Version finalised prior to the public consultation process

Section 44

(Freedom of movement)

121 The other signatories were José Loboto (FRETILIN), Alfredo da Silva (FRETILIN), and Vicente Faria 
(FRETILIN).
122 The recording for 20 December available to the author has several gaps, so it is unclear as to whether 
there was a separate vote on João Carrascalao’s proposals relating to the heading and sub-s (1).
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1. Every citizen has the right to move freely and to settle anywhere in the 
national territory.

2. Every citizen is guaranteed the right to emigrate freely and to return to 
the country.

Commentary: This version changed the opening words of sub-s (2) to ‘every 
citizen’ (rather than ‘everyone’). No explanation was given, but it can be 
assumed that this was to recognise the context of emigrating and returning to 
the country of citizenship. Despite the vote in the plenary session to revert 
to the heading suggested by the thematic committee, the title in this section 
remained ‘liberdade de circulação’ in this and the final text.

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The Minister for Foreign Affairs submitted that limiting 
the scope of sub-s (1) to citizens was contrary to the UDHR.123 Whilst not listed 
in the Systematisation and Harmonisation Committee Report, the UN SRSG and 
Transitional Administrator also made specific reference to the desirability of 
this clause being extended to all persons.124

Other submissions made during the process: The Human Rights Unit and 
the UN High Commissioner for Human Rights, amongst others, stressed the 
importance of human rights in general applying to all persons, rather than 
being limited to citizens.125

Post-consultation plenary debate

The Systematisation and Harmonisation Committee suggested changing the 
scope of the section to apply to all individuals.

Subsection (1) was changed by consensus to ‘every person’ in accordance with the 
Systematisation and Harmonisation Committee recommendation.

123 Letter from the Minister of State and for Foreign Affairs and Cooperation, Dr José Ramos Horta, to the 
President of the Constituent Assembly, 25 February 2002.
124 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
125 Human Rights Unit, UNTAET, ‘Summary of select technical comments concerning the East Timorese 
draft Constitution and its treatment of human rights’, December 2001, 1–2; Letter from the UN High 
Commissioner for Human Rights to the President of the Constituent Assembly, 19 December 2001.
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Section 45 
(Freedom of conscience, religion and worship)

1. Every person is guaranteed the freedom of conscience, religion 
and worship and the religious denominations are separated 
from the State.

2. No one shall be persecuted or discriminated against on the 
basis of his or her religious convictions.

3. The right to be a conscientious objector shall be guaranteed in 
accordance with the law.

4. Freedom to teach any religion in the framework of the 
respective religious denomination is guaranteed.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 38

(Freedom of conscience, religion and worship)

1. Every citizen is guaranteed the freedom of conscience, religion and 
worship.126

2. No one shall be persecuted or discriminated against on the basis of his 
or her religious convictions.

3. The religious denominations have the right to possess and to acquire 
assets for the achievement of their objectives.127

4. The right to be a conscientious objector shall be guaranteed in accordance 
with the law.

Commentary: This provision was based on art 38 of the FRETILIN Project, with 
a consensual alteration to remove the expression ‘or disbelief’ from sub-s (2). 
The Annex I text was approved as a whole in a vote of 19:0:1.

126 Annex I of the thematic committee report contained a significantly shorter version of sub s (1), focusing 
on the freedom to practice religion. 
127 Annex I of the thematic committee’s report included a differently worded sub-s (3) proposed by 
FRETILIN which stated: ‘Religious organisations shall have the right to form and participate in political 
parties.’ 
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Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 44

(Freedom of conscience, religion and worship)

1. Every citizen is guaranteed the freedom of conscience, religion and 
worship.128

2. No one shall be persecuted or discriminated against on the basis of his 
or her religious convictions.

3. The right to be a conscientious objector shall be guaranteed in accordance 
with the law.129

Commentary: In this text, the original sub-s (3), concerning the right of 
religious organisations to possess and acquire assets, was omitted. Instead, it 
was integrated into s 12 (the provision dealing with the separation of church 
and State).

Plenary debate (20 December 2001)

Discussion on this section focused primarily on the regulation of religion and 
religious groups. Adaljiza Magno (FRETILIN) reminded members of their earlier 
decision to move s 12(4) to this section. Section 12(4) dealt with the right of 
religious denominations to possess and acquire assets for the achievement of 
their achievements and had been included by the thematic committee in this 
section. Manuel Tilman (KOTA) agreed with Magno in this recollection. Some 
members voiced concern that the contents of s 12(4) had not, however, been 
discussed on the prior occasion.

Jacob Xavier (PPT) considered that this section raised a potential conflict 
between the individual, church and State. The draft Constitution discussed 
marriage and divorce and provided that religions had to conform with the 
Constitution. However, the Constitution also provided for freedom of conscience 
and the separation of church and State. In the case of marriage and divorce, if 
he and his wife were to divorce, the Catholic Church would say that as a matter 
of canon law, there could be no divorce, whilst the State would maintain this 
was permissible. There would thus be a conflict between the State and religion.

Quitéria da Costa (UDT), João Carrascalão (UDT), Clementino Amaral (KOTA) 
and Pedro da Costa (PST) advanced a proposal stating that the section did not 

128 The English Assembly translation wrongly translated this text as applying to all persons, rather than 
citizens. The Portuguese version used the language of ‘todo o cidadão’.
129 The English Assembly translation used the phrase ‘by law’. The Portuguese text used the phrase ‘nos 
termos da lei’, which in the final text was translated as ‘in accordance with the law’.
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allow ‘practices that are contrary to public order or morality or that violate 
fundamental rights of citizens’. In response to a request for clarification from 
Lú Olo as to the significance of practices contrary to rights, João Carrascalão 
explained that this was intended to cover, for example, the emergence of sects 
that kill or injure people. A reference was made to sects in Japan – seemingly a 
reference to the 1995 Japanese sect attack on the Tokyo subway involving sarin 
gas. This proposal was narrowly defeated in a vote of 39:14:26.130

The topic of conscientious objectors also featured during the plenary session. Lú 
Olo (FRETILIN) explained that freedom of conscience meant not impairing an 
individual’s conscience, but supporting freedom of conscience. So, for example, 
if the State required you to be in the army, but your conscience/religion did 
not permit you to be in the army or to be involved in war, the State had to 
respect your conscience. Manuel Tilman (KOTA) agreed, extending the example 
to the situation of a person whose conscience did not permit him/her to be 
armed, in which case he/she would not have to be a member of the police or the 
military.131 Mariano Sabino Lopes (PD) and Rui Meneses da Costa (PD) queried 
the inclusion of the phrase ‘in accordance with the law’ in sub-s (3), though no 
formal amendment to delete the phrase was put.

Voting proceeded on the basis of the section having four subsections – that is, 
including s 12(4), despite the concerns raised that the substance of s 12(4) had 
not been properly debated.

Voting on the section during the plenary session

The section passed: 69:0:11.

Version finalised prior to the public consultation process

Section 45

(Freedom of conscience, religion and worship)132

1. Every person is guaranteed the freedom of conscience, religion and 
worship and the religious denominations are separated from the State.

2. No one shall be persecuted or discriminated against on the basis of his 
or her religious convictions.

3. The right to be a conscientious objector shall be guaranteed in accordance 
with the law.

130 The required number for passage was 40.
131 Tilman also gave the example of a person whose religion did not allow them to deal with blood not being 
required to work in the hospital.
132 A minor grammatical change was made to the heading in the Portuguese version.
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4. Freedom to teach any religion in the framework of the respective 
religious denomination is guaranteed.

(Identical to final)

Commentary: In the version of the Constitution finalised prior to the public 
consultation process, the relationship between s 12 and this section was again 
renegotiated. The subsection dealing with religious denominations’ right to 
possess goods which had been moved into this section during the plenary 
section remained in s 12. Instead, what was previously s 12(1) (recognising the 
separation of religious denominations and the State) was transferred into the 
section as part of sub-s (1). Secondly, a new subsection was introduced which 
guaranteed religious denominations the freedom to teach religion (appearing 
as sub-s (4)). Both changes resulted from acceptance of recommendations of the 
Centre for Peace and Development.133

This text also broadened sub-s (1) to apply to all persons, rather than citizens. 
Numerous submissions to the Assembly had supported amending rights so that 
they applied to all persons. The Systematisation and Harmonisation Committee 
explained in their methodology that they had attempted to broaden references 
(from citizen to individual/person) wherever possible.

Representations and submissions

District consultations: In the District consultations, a suggestion to eliminate 
sub-s (3) emanated from Manatuto. In the Los Palos report, there was a proposal 
to eliminate the whole section.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: Not surpisingly, the most 
extensive comments on this section came from religious authorities. The joint 
Catholic/Protestant submission from the Church-Constitution Working Group 
(written on letterhead of the Centre for Peace and Development) suggested that 
s 44(2) be replaced with arts 41(2)–(5) of the Portuguese Constitution. Section 
44 would then provide:

133 In a document explaining its methodology, the Systematisation and Harmonisation Committee explained 
that sub-s (4) was a suggestion of the Centre for Peace and Development. Their submission had recommended 
that the Assembly look to art 41 of the Portuguese Constitution for inspiration, an article which included also 
the freedom to teach religion for religious denominations: see letter from the Centre for Peace and Development 
to the President of the Constituent Assembly, January 2002, received by the Assembly on 23 January 2002. 
In the Portuguese version of the text of 9 February 2002, the Systematisation and Harmonisation Committee 
acknowledged that the reworking of s 12 was related to the recommendation of the Centre. Although the text 
of s 45 did not contain a similar comment, it is likely that the changes to s 45 were considered at the same time.
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1. Everyone is guaranteed the freedom of conscience, religion and 
worship.

2. No one shall be persecuted or deprived of rights by reason of his or 
her convictions or religious observance.

3. No one shall be questioned by any authority about his or her 
convictions or religious observances, except for the purpose of 
gathering statistical information that does not identify individuals, 
nor shall anyone be prejudiced by his or her refusal to reply.

4. Churches and other religious groups shall be independent of the State 
and are free to determine their own organisation and to perform 
their own ceremonies and worship.

5. Freedom within a religious group to teach its religion and to use its 
own media for providing public information about its activities is 
guaranteed.

6. The right to be a conscientious objector shall be guaranteed by law.134

The Church-Constitution Working Group stressed that as leaders of religious 
groups, they were not seeking any special status. They opposed the establishment 
of any religion as the official religion and accepted the separation of church and 
State. At the same time, they indicated an openness to cooperation between 
religious authorities and the State in providing the necessities for the full 
flourishing of all persons.135 Yayasan HAK proposed moving recognition of the 
separation of church and State to s 12 (Fundamental principles).136

During the drafting process, the Human Rights Unit of UNTAET, and the UN 
High Commissioner for Human Rights, amongst others, stressed the importance 
of human rights such as this one applying to all persons, rather than being 
limited to citizens.137

The topic of conscientious objectors received little comment, though the 
International Commission of Jurists suggested that it be dealt with under a 
section dealing with military matters to make clear the right’s limited scope.138

134 Letter from the Centre for Peace and Development to the President of the Constituent Assembly, January 
2002, received by the Assembly on 23 January 2002. This letter contained the submission of the Church-
Constitution Working Group. Note the wording presented here is that which appears in the English language 
version of the submission.
135 Ibid.
136 Yayasan HAK, ‘Draft Proposals for the Constitution of East Timor’, received by the Assembly on 15 
March 2002, 7 [Bahasa Indonesian].
137 Human Rights Unit, UNTAET, ‘Summary of select technical comments concerning the East Timorese 
draft Constitution and its treatment of human rights’, December 2001, 1–2; Letter from the UN High 
Commissioner for Human Rights to the President of the Constituent Assembly, 19 December 2001.
138 International Commission of Jurists (Australian Section), ‘Commentary on the Draft Constitution 
Proposed for East Timor by the Constituent Assembly’, undated, 10.
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Section 46 
(Right to political participation)

1. Every citizen has the right to participate in the political life 
and in the public affairs of the country, either directly or 
through democratically elected representatives.

2. Every citizen has the right to establish and to participate in 
political parties.

3. The establishment and organisation of political parties shall 
be regulated by law.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 39

(Right to political participation)

1. Every citizen has the right to participate in the political life and in the 
public affairs of the country, either directly or through democratically 
elected representatives.

2. Every citizen has the right to establish and to participate in political 
parties.

3. The law shall regulate the formation of political parties.

Commentary: This provision was based on art 39 of the FRETILIN Project. It was 
approved in a vote of 19:0:1.
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Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 45

(Right to political participation)

1. Every citizen has the right to participate in the political life and in the 
public affairs of the country, either directly or through democratically 
elected representatives.139

2. Every citizen has the right to establish and to participate in political 
parties.

3. The State shall value the contribution of the political parties to the 
organised expression of the will of the people and to the democratic 
participation of the citizen in the governance of the country.

4.  The formation of political parties shall be regulated by law.140

Commentary: A new sub-s (3) was inserted, dealing with the State valuing 
political parties. During the plenary debate Vicente Guterres (UDC/PDC), 
Secretary of the Systematisation and Harmonisation Committee, noted that it 
had been transferred from the then draft s 8(2).

The ordering of words in sub-s (4) was also amended, but without changing the 
substance of the clause.

Plenary debate (20 December 2001)

In the plenary debate, sub-ss (1) and (4) garnered the most attention, with 
several proposals aimed at increasing transparency of governmental functions.

In relation to sub-s (1), João Carrascalão (UDT) thought the phrase ‘freely 
elected’ was preferable to ‘democratically elected’. Further recognition should 
be given to the right to participate in political life, as well as the right of citizens 
to obtain information. He considered that the State should be obliged to give 
citizens information about matters of State, and should operate in a transparent 
fashion in carrying out political actions. Reflecting these concerns, a proposal 
was put forward by João Carrascalão (UDT), Quitéria da Costa (UDT), Clementino 
Amaral (KOTA) and Pedro da Costa (PST) to:

• amend sub-s (1): to substitute ‘freely’ for ‘democratically’; and

139 The English Assembly translation wrongly presented sub-ss (1) and (2) as applying to ‘everyone’. The 
Portuguese text restricted enjoyment of the rights to citizens (‘todo o cidadão’).
140 The English Assembly translation used the term ‘establishment’ rather than ‘formation’ for the 
Portuguese term ‘formaçao’.
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• add a new sub-s (4) to provide that: ‘Every citizen shall possess the right 
to be given clarifications about the actions of the State and of other public 
bodies and to be informed by the government and other authorities about 
the management of public affairs’.141

This was rejected in a vote of 22:30:25.

Openness and transparency of the government and people’s right to participate 
was also emphasised by Eusébio Guterres (PD), Mariano Sabino Lopes (PD), 
Aquilino Guterres (PD), and Paulo Alves Sarmento (PD), who advanced a proposal 
(in Bahasa) to the effect that everyone was to have the right to participate in 
decision-making policy in a transparent manner, in the context of drafting 
government regulations that might affect rights and freedoms enshrined in the 
Constitution. This was rejected in a vote of 11:45:21.

The necessity of sub-s (4) dealing with the formation of political parties was 
queried. Rui Meneses da Costa (PD) suggested leaving this subject to s 42 
(freedom of association), whilst Armando da Silva (PL) and Quitéria da Costa 
(UDT) thought the subsection was unnecessary given that political parties were 
already covered in s 66 (a section entitled ‘Political parties and the right of 
opposition’).142

Vicente Guterres (UDC/PDC) was one of the speakers who spoke in favour of 
sub-s (4). He explained that political parties were special associations and had 
public responsibilities such as running for elections. Given this, there should be 
a special law concerning political parties.

Voting on the section during the plenary session

The section passed: 69:0:8.

Version finalised prior to the public consultation process

Section 46

(Right to political participation)

1. Every citizen has the right to participate in the political life and in the 
public affairs of the country, either directly or through democratically 
elected representatives.

141 The proposal as read out was identical to art 48(2) of the Portuguese Constitution except that the word 
‘objective’ was omitted before clarifications. The English translation of the Portuguese Constitution has thus 
been used and adapted here.
142 During the plenary session, a proposal was put to eliminate sub-s (3) (this may have been meant to be 
sub-s (4) given the comments made by Rui Meneses (PD), Armando da Silva (PL) and Quitéria da Costa (UDT). 
However, it was not proceeded with since it did not have the requisite four sponsors.
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2. Every citizen has the right to establish and to participate in political 
parties.

3. The establishment and organisation of political parties shall be 
regulated by law.

(Identical to final)

Commentary: The subsection which the Systematisation and Harmonisation 
Committee had previously inserted as sub-s (3) (concerning the State valuing 
political parties) was removed from this section and moved to s 7 dealing with 
the multi-party system.143 The form of the final sub-s (3) was also changed: 
instead of referring to the ‘formation of parties’, the subsection now referred to 
the ‘establishment and organisation’ of political parties.

Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: In its draft Bill of Rights, 
Yayasan HAK supported also recognising citizens’ right to stand for public office 
and, if elected, to hold office. Reference was included to a duty of the State to 
promote participatory models of political decision making.144

The Timor Lorosa’e Journalists’ Association suggested deleting sub-s (4)’s 
recognition that law would regulate the establishment of political parties, 
seeing it as vague and potentially damaging to freedoms145 A similar stance was 
taken by the International Commission of Jurists.146 The Human Rights Unit 
of UNTAET likewise suggested removal of the subsection, and the insertion 
elsewhere in the Constitution of a power to regulate electoral affairs.147

143 This change occurred in the Portuguese version of the text, though not in the English Assembly 
translation.A minor grammatical correction was made to sub-s (2) in the final text.
144 Yayasan HAK, ‘Civil and Political, Economic, Social and Cultural Rights’, undated, but received by the 
Assembly on 22 October 2001, art 27.
145 TLJA/Internews, ‘Submission to the Constituent Assembly on Articles in the FRETILIN Draft 
Constitution of May 2001 concerning freedom of expression’, undated, but with an attached handwritten 
note indicating that it was sent to members of the Assembly on 26 November 2001.
146 International Commission of Jurists (Australian Section), ‘Commentary on the Draft Constitution 
Proposed for East Timor by the Constituent Assembly’, undated, 10.
147 Human Rights Unit, UNTAET, ‘Thematic Committee One’s Proposals For the Protection of Human 
Rights in the Constitution: An analysis by the HRU’, 14 November 2001, 11; and ‘Summary of select technical 
comments concerning the East Timorese draft Constitution and its treatment of human rights’, December 
2001, 6.
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The Women’s Charter of Rights in East Timor advocated for more explicit 
wording concerning non-discrimination against women in public and political 
life, in particular calling for recognition of women’s rights to vote and be elected, 
and to participate in government policy decision-making and politically related 
organsations.148

148 Women’s Charter of Rights in East Timor, art 3.
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Section 47 
(Right to vote)

1. Every citizen over the age of seventeen has the right to vote 
and to be elected.

2. The exercise of the right to vote is personal and constitutes a 
civic duty.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 40

(Right to vote)

1. Every citizen over the age of eighteen has the right to vote and to be 
elected, unless subject to an incapacity provided for under the law.

2. The exercise of the right to vote is personal and constitutes a civic duty.

Commentary: This provision was based on art 40 of the FRETILIN Project. The 
minimum age of voting was, however, increased from 17 years to 18 years by 
consensus. A small stylistic change was made to add ‘the exercise’ in the opening 
words of sub-s (2). The section was adopted in a vote of 20:0:0.

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 46

(Right to vote)

1. Every citizen over the age of seventeen has the right to vote and to be 
elected.149

2. The exercise of the right to vote is personal and constitutes a civic duty.

149 The English Assembly translation incorrectly presented the subsection as applying to ‘everyone’. The 
Portuguese text referred only to citizens enjoying the right (‘todo o cidadão’).
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Commentary: In this version, the Systematisation and Harmonisation Committee 
reverted to the age threshold in the FRETILIN draft (17 years) without 
explanation. The draft text also omitted wording relating to persons who were 
incapacitated by law from voting or being elected.

Plenary debate (20 December 2001)

Initial debate surrounded the fact that the text being debated by the Plenary set 
the voting age as 17 years, as opposed to the 18 years threshold set by Thematic 
Committee I. Manuel Tilman (KOTA), Rapporteur of the Systematisation and 
Harmonisation Committee, explained that the age was set at 17 years because 
that is what the President advised (seemingly a reference to the President of the 
Assembly, Lú Olo).

Some members queried sub-s (2)’s phrasing of the right to vote as a duty. Rui 
Meneses da Costa (PD), for instance, considered voting to be a right, rather than 
a duty.150 Making reference to the experience of the United States of America, 
where only a small percentage of persons voted, he argued that if he did not want 
to vote or follow an election, that was also his right. Timor was a nation with 
a small population, with some living in villages in the mountains, seemingly 
referring to the practical difficulties which might be encountered in voting.

Manuel Tilman (KOTA) acknowledged that citizens had the right to vote, but 
regarded them as having also a civic and moral duty to vote. If a person did 
not vote because of sickness or another reason beyond his/her control, that was 
acceptable. However, in general, a person who did not vote should be subject 
to a fine. This perspective was supported by Adaljiza Magno (FRETILIN) who 
considered that the State must require citizens to participate in the political 
process. Involvement in the political process was important since that that was 
the forum in which decisions about the nation were taken. Recognising a duty 
to vote was vital to ensure that it was not only an elite making decisions for the 
nation.

Voting on the section during the plenary session

The section passed: 75:2:3.

150 Others querying the reference to a duty to vote were Armando da Silva (PL), Mariano Sabino Lopes (PD) 
and Eusébio Guterres (PD).
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Version finalised prior to the public consultation process

Section 47

(Right to vote)

1. Every citizen over the age of seventeen has the right to vote and to be 
elected.

2. The exercise of the right to vote is personal and constitutes a civic duty.

(Identical to final)151

Representations and submissions

District consultations: According to the Systematisation and Harmonisation 
Committee’s summary report of consultations, this section was raised in only 
one District. In Oecusse, the suggestion was made that minors who are married 
should have the right to vote.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.

Other submissions made during the process: The East Timor Study Group 
recommended that consideration be given to giving the right to vote to those 
under 17 years of age if they were married.152

151 Minor grammatical changes in the Portuguese text result in this text being labelled as the one identical 
to the final version.
152 East Timor Study Group, ‘Debate on the Draft Constitution: Positive and Negative Implications for the 
Future of East Timor’, 20 February 2002, 11 [Tetum].
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Section 48 
(Right to petition)

Every citizen has the right to submit, individually or jointly with 
others, petitions, complaints and claims to organs of sovereignty 
or any authority for the purpose of defending his or her rights, the 
Constitution, the law or general interests.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 41

(Right to petition)

Every citizen has the right to submit, individually or jointly with others, 
petitions, complaints and claims to organs of sovereignty or any authority 
for the purpose of defending his or her rights, the Constitution, the law or 
general interests.

(Identical to final)

Commentary: This section was based on art 41 of the FRETILIN Project. The 
wording of the FRETILIN Project and the Annex I text and the clause adopted 
differed in so far as the first two versions did not mention the right to petition 
for the purpose of defending ‘the Constitution’ or ‘the law’. However, the 
handwritten proposal in Thematic Committee I’s records included this wording.

The section was approved unanimously in a vote of 17:0:0.
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Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 47

(Right to petition)

Every citizen has the right to submit, individually or jointly with others, 
petitions, complaints and claims to organs of sovereignty or any authority 
for the purpose of defending his or her rights, the Constitution, the law or 
general interests.153

Plenary debate (20 December 2001)

Unfortunately, the recording provided to the author for the afternoon of 20 
December 2001 commences only in the midst of the vote for this section.154 
Thus, the extent of debate on the provision is not known. What is apparent from 
Assembly records is that there were no successful amendments to the section. 
Issues around citizens’ access to seek an ‘abstract review of constitutionality’ of 
laws from the Supreme Court were, however, agitated in relation to what was to 
become s 150 of the Constitution.155

Voting on the section during the plenary session

The section passed: 69:0:4.

Version finalised prior to the public consultation process

Section 48

(Right to petition)

Every citizen has the right to submit, individually or jointly with others, 
petitions, complaints and claims to organs of sovereignty or any authority 
for the purpose of defending his or her rights, the Constitution, the law or 
general interests.

153 The English translation provided by the Systematisation and Harmonisation Committee incorrectly 
referred to ‘every one’, rather than ‘every citizen’ as provided for in the Portuguese text (‘todo o cidadão’).
154 The recording commences at 2.43 pm, whereas the afternoon session would normally reconvene at  
2.30 pm.
155 In the composite text prepared by the Systematisation and Harmonisation Committee in late November, 
there was provision for an abstract review of constitutionality of laws to be initiated by groups of 2,000 
citizens or any nation-wide association provided that the application was made for the purpose of defending 
constitutionally protected interests that transcended the corporate interest of the association or the sum of 
the applicants’ interests: draft s 118(3)(i). This was one of the provisions that was omitted during the plenary 
debate of the section.
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Representations and submissions

District consultations: No comments on this section appear in the summary 
of District consultations prepared by the Systematisation and Harmonisation 
Committee.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: The UN SRSG/Transitional Administrator suggested 
that the Constitution make reference to the right of persons to a remedy for 
violation of their human rights.156

Other submissions made during the process: Inclusion of this clause in the 
draft Constitution served to catalyse calls for a more robust ‘enforcement of 
rights’ clause. In particular, several submissions sought explicit recognition of 
the right to a remedy for human rights violations. The UN High Commissioner 
for Human Rights, for instance spoke of the right of every individual to seek 
and be granted a remedy for violation of his or her human rights. She stressed 
that there needed to be an accessible mechanism through which individuals 
could seek effective redress, and referred to the central importance of the courts 
in this process.157

Yayasan HAK also included in their draft Bill of Rights a clause concerning 
enforcement of rights:

[I]n the event of an alleged infringement or threat to a right in the Bill 
of Rights, anyone acting in their own interest, or on behalf of another 
person who cannot act in their own name, or in the interest of a group of 
persons, or in the public interest, or an association acting in the interest 
of its members, may approach a competent court to claim appropriate 
relief.158

The Haburas Foundation suggested a clause dealing with the enforcement of 
rights, reading:

Everyone has the right to approach the Supreme Court in order to claim 
that a right or a State duty set out in this Constitution has been, is 
being, or is threatened to be violated or contravened. Where the claim 
is successful, the Supreme Court may grant such remedy as it sees fit.159

156 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2001.
157 Letter from the UN High Commissioner for Human Rights to the President of the Constituent Assembly, 
19 December 2001.
158 Yayasan HAK, ‘Civil and Political, Economic, Social and Cultural Rights’, undated, but received by the 
Assembly on 22 October 2001, art 43.
159 Haburas Foundation, ‘Environment and the Constitution Position Paper’, undated, received by the 
Assembly on 22 October 2001, 3.



Title II: Personal Rights, Freedoms and Guarantees (Sections 29–49)

227

The Asia Foundation recommended that a new provision be inserted ‘giving 
the courts power to hear cases concerning enforcement of rights, and powers to 
make whatever orders are necessary to do justice in the particular case where 
a breach of rights is proved, including the power to award compensation’.160 
Whilst recognising the origins of the Assembly’s draft clause in the Portuguese 
Constitution, The Asia Foundation characterised it as ‘rather vague’, asking 
whether a petition needed to be read or heard, and whether the Ombudsman 
would consider any failures to receive petitions.161

In addition to supporting explicit recognition of the right to seek a remedy 
for violations of constitutionally guaranteed human rights, the UN Transitional 
Administrator also suggested amending (then) draft s 150 concerning persons 
entitled to bring an action to the Supreme Court to challenge constitutionality, 
to extend the power to groups previously included by Thematic Committee 
III and the Systematisation and Harmonisation Committee, such as the Jurists 
Association, national associations and groups of over 2,000 citizens.162 The Asia 
Foundation drew attention to the lack of an equivalent provision to the ‘actio 
popularis’ in the Portuguese Constitution, recognising the right of individuals 
to access the courts to protect rights and to claim damages.163

160 The Asia Foundation, ‘Comments and Suggested Amendments to East Timor’s Draft Constitution of 
9/02/2002’, undated but with a cover letter to the President of the Constituent Assembly dated 8 March 2002, 
2.
161 The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 2002, 6.
162 Comments attached to the letter from the UN SRSG and Transitional Administrator to heads of the 
political parties, 22 February 2002.
163 The Asia Foundation, ‘Discussion Paper on Draft of East Timorese Constitution’, March 2002, 6.
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Section 49 
(Defence of sovereignty)

1. Every citizen has the right and the duty to contribute towards 
the defence of independence, sovereignty and territorial 
integrity of the country.

2. Serving in the army shall take place in accordance with the law.

(Official translation of the final text)

Drafting history

Thematic Committee I text

Section 42

(Defence of sovereignty)

1. Every citizen has the right and the duty to contribute towards the defence 
of independence, sovereignty and territorial integrity of the country.

2. Serving in the army [military service] shall be for a limited period and 
in accordance with terms fixed by law.164

Commentary: This provision was based on art 42 of the FRETILIN Project. 
Each subsection was voted on separately, presumably because of the perceived 
importance and sensitivity of the subject matters. Subsection (1) was approved 
unanimously (19:0:0), with sub-s (2) and the overall section being passed by 
large majorities (16:0:3 and 18:0:1 respectively).

Systematisation and Harmonisation Committee draft text used in the 
plenary debate

Section 48

(Defence of sovereignty)

1. Every citizen has the right and the duty to contribute towards the defence 
of independence, sovereignty and territorial integrity of the country.165

164 The Portuguese text refers to ‘serviço militar’ which might be more literally translated as ‘military 
service’. However, in the official translation of the final text, the phrase used is ‘serving in the army’; hence 
this phrase has been preferred here.
165 The English Assembly text wrongly used the term ‘everyone’ in this subsection. The Portuguese version 
said ‘every citizen’ (‘todo o cidadão’).
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2. Serving in the army shall take place in accordance with terms fixed by 
law.166

Commentary: In this text, the Systematisation and Harmonisation Committee 
omitted reference to service being for a limited period. No explanation was 
provided for this change in the written text provided to the Plenary.

Plenary debate (20 December 2001)

Besides concern about the Bahasa translation provided to Assembly members, 
the major debate on this section related to the topic of military service. Mario 
Carrascalão (PSD) regarded the provision as out of context in a part of the 
Constitution dealing with the rights of individuals. Since the composition of 
the army was not known, such a clause should not be included in the text. 
Carrascalão also disagreed with the title, regarding it as creating confusion 
between the role of the army and that of citizens. Armando da Silva (PL) queried 
the nature of the obligation to join the military, asking what the consequences 
would be if someone refused. In da Silva’s view, one should only be obliged 
to join the military when the State was in danger. This obligation should be 
for a limited time only and based on law. In those circumstances, the populace 
should defend the nation by whatever means at hand. One needed, however, 
to consider people’s condition, without just forcing people to join the military.

Quitéria da Costa (UDT) spoke in support of the section. She considered that 
every citizen had an obligation to protect/defend the nation. In Indonesian 
times, university students had military obligations, so that if the State was in 
danger, they could be called upon to defend the nation. Manuel Tilman (KOTA), 
Rapporteur of the Systematisation and Harmonisation Committee, explained 
that the text did not speak of compulsory service, but that a law would define 
the circumstances of who was or was not to be involved in military service.

Vicente Guterres (UDC/PDC) supported the professionalism of the armed force 
and for military service to be for a limited time only. There was some discussion 
of the text’s omission of a temporal qualification on military service.

No amendments, however, were put to the Plenary.

Voting on the section during the plenary session

The section passed: 72:0:6.

166 The Assembly English translation of the text differed slightly in its translation of the Portuguese phrase 
‘nos termos fixados na lei’.
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Version finalised prior to the public consultation process

Section 49

(Defence of sovereignty)

1. Every citizen has the right and the duty to contribute towards the defence 
of independence, sovereignty and territorial integrity of the country.

2. Serving in the army shall take place in accordance with the law.

(Identical to final)

Commentary: Minor stylistic changes were apparent in this version – for example, 
using the phrase ‘ in accordance with the law’, rather than ‘in accordance with 
terms fixed by law’. This was presumably for reasons of consistency with other 
clauses.

Representations and submissions

District consultations: Two District consultations summaries include comments 
on this section. In Baucau, it was suggested that the entry age of citizens into 
military service, whether male or female, be stated in the Constitution. In Los 
Palos, sub-s (2) was slated for potential elimination.

Submissions listed in the Systematisation and Harmonisation Committee’s 
Consultations Report: None listed.



This text is taken from Timor-Leste’s Bill of Rights: A Preliminary History,  
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