7. A typology of relationships between
state and non-state justice systems
We have seen in the past three chapters that there are significant problems with
the current relationship between the kastom and state systems in Vanuatu.
Therefore, the final questions posed by this study concern an inquiry into other
types of relationship that might enable the two systems to work together better,
and how such a new relationship could be chosen and implemented. As discussed
in Chapter 2, however, to date there has not been a serious attempt to create a
framework for a comparative study of relationships between state and non-state
justice systems. Further, although in much of the relevant literature there are
references to the need to ‘recognise’, ‘empower’ and ‘harmonise’ relations
between state and non-state systems, as yet there has been limited inquiry into
what exactly is meant by these terms. One explanation for this is the connection
of this inquiry with sensitive issues concerning state sovereignty. While it is
easy to agree in theory with broad statements about the need for recognition of
non-state systems, once the real detail is broached, significant levels of
disagreement emerge.1 This could be due to what Blagg calls the ‘meticulously
embroidered fiction that it is possible to both “empower” communities and not
to give up any of one’s own’ power.2 Another reason is that issues of normative
recognition and institutional recognition have tended to be conflated.3
The aim of these final two chapters is therefore to develop a framework that
facilitates the investigation of the range of possible relationships between state
and non-state systems, the specific details that differentiate one model of
relationship from another, the potential advantages and disadvantages of the
different models and the situations in which these models are working or not
working and why. It does this through a comparative analysis of the literature
on non-state justice systems from more than 20 jurisdictions.4 In addition, it
also considers the internal changes each system could make to develop a more
collaborative and closer relationship with the other system. The process
advocated thus involves a three-pronged approach. The final chapter is concerned
with outlining a methodology of how to use the typology and mutual-adaptation
suggestions set out in this chapter to go about restructuring and reforming the
relationship between state and non-state justice systems.
One of the key questions this chapter is concerned with is whether it is possible
to have the state and non-state justice systems working ‘side by side’ in a
situation of mutual respect and recognition as advocated by many indigenous
groups and, if so, what such a situation would look like.5 Other important
questions are whether, and if so, how, a non-state justice system can retain its
integrity and wholeness while working together with a state system; and to
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what extent a state can legitimately empower a non-state justice system to
exercise adjudicative power, while respecting the State’s constitutional
obligations to ensure everyone a fair trial. A strong thread running throughout
these two chapters is the emphasis on the need to think less about hierarchy and
rules and more about flexible, responsive partnerships and collaborations. In
other words, there needs to be both ‘bottom-up’ and ‘top-down’ initiatives, as
well as continuing dialogue between the two systems about how their relationship
can be restructured and renewed to allow each system to support the other in
working towards those goals that are common.
In Vanuatu, and in the majority of countries surveyed for this book, there are
only two major legal orders: most commonly, the state and a customary justice
system. There are, however, other jurisdictions where there are three, and
possibly even more, main legal orders. The most common types of non-state
legal systems, in addition to customary law systems, are religious-based legal
systems, such as the sharia courts in Nigeria,6 and it is also increasingly
recognised that there are transnational legal systems.7 Although the focus of
these two chapters is on a situation involving two types of system only, the same
general approach could be adapted to fit a situation where three or more types
of legal systems must be accommodated.8

A framework for analysing different types of relationship
between non-state and state justice systems
Given the lack of an existing framework to analyse different types of relationship
between state and non-state justice systems, I propose a framework that
conceptualises various types or models of relationship as existing along a
spectrum of increasing state acceptance of the validity of the exercise of
adjudicative power by the non-state justice system. At one end of the spectrum,
the model of relationship involves the State outlawing and suppressing the
non-state justice system, while at the other end the model involves the State
incorporating the non-state justice system into the state legal system. The
proposed framework can be diagrammatically represented as in Figure 7.1.
There are a number of general points to be made about this framework before
a detailed description of the different models included in it is entered into. First,
many of the models discussed contain within themselves a significant range of
relationships. It is for this reason that they should be viewed as existing on a
spectrum, where one model gradually fuses into another as the detail of the real
operation of the relationship is worked out. That said, there are some places
along the spectrum where clear lines can be drawn and it is possible to say that
a fundamentally different approach has been adopted.
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Figure 7.1 Typology of relationships between the different systems

The first of these points is the decision by the State to formally recognise the
legitimacy of the exercise of adjudicative power by the non-state justice system.
This step changes the relationship from one of informality to one of formality,
thus radically altering the nature of the linkages required between the two
systems—for example, by introducing questions of supervision and appeal. The
importance of this distinction should not, however, be overstated. Bouman
argues, ‘It is a mistake to equate recognition with active, explicit national
regulations.’ He observes that in Botswana the unwarranted and non-formally
recognised customary courts are by no means autonomous but are controlled
indirectly by the State.9 This suggests the necessity to recognise that even an
informal relationship might allow the State to exercise a degree of control over
a non-state justice system. Further, this regulation could in fact be as effective
in supporting/regulating non-state justice systems as formal recognition. This
could also work in the opposite direction. Tamanaha notes, ‘The private
arbitration tribunals of the lex mercatoria, for example, constitute an avoidance
of state legal systems, yet state legal systems bolster this putative rival every
time judges pay deference to or enforce arbitration decisions.’10
A further point where a distinctly different type of relationship arises is where
the State lends its coercive powers to the non-state justice system, thus allowing
the latter to enforce its decisions by force if necessary and to compel attendance
before it. This also has a considerable effect on the relationship as it alters the
degree of independence of the two systems from each other, resulting in far
more regulation by the State of the non-state justice system and a fundamental
change for the non-state justice system of the basis of its authority.
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A second general point about the framework is that it considers the response of
the State towards the non-state justice system as the defining feature of the
relationship, and is thus based on the assumption that there will always be a
state system and this will always be important. Of course, there were periods of
history (especially before the Treaty of Westphalia in 1648) when this was widely
not true, and Chanock argued that even today in many countries state law had
a limited role—‘not only in the normative universe, but also in its use as a means
of settling disputes’.11 Because of the way the international system of granting
states sovereignty over law making works today, there is, however, no
jurisdiction where state law does not have at least theoretical capacity to regulate
local disputes. As Santos argues, ‘The nation state and the inter-state system are
the central political forms of the capitalist world system, and they will probably
remain so for the foreseeable future.’12
The approach that is taken in the framework could nonetheless be criticised as
privileging the state over the non-state justice system, and thus falling into the
ideology of legal centralism.13 As discussed in Chapter 2, however, it is legitimate
(and pragmatic) to recognise that state justice systems in general have certain
features that non-state justice systems often do not have, such as a monopoly
on the legal use of force, access to state funding and resources, a coherent national
structure and, in many countries at least, transparency and institutional
structures requiring respect for human rights. Many of these structural
characteristics give the State a normative advantage in implementing reforms.14
In contrast, authority is often dispersed in non-state justice systems, making it
difficult to obtain leverage for substantial changes, and funding is often extremely
limited. It is not, however, legitimate to treat state law differently merely because
it is state law, so once the discussion moves away from the typological framework
and into a more normative theory discussion in the next chapter, attempts are
made to rebalance this state-centred approach by considering creatively how a
non-state justice system might recognise and regulate a state system.
The focus of the framework on the State and its relationship with other systems
is also based on a presupposition that there is a separation between state and
non-state organs. Given the increasingly elastic boundaries between state and
non-state institutions, this is a limitation of the framework that it is hoped future
work might overcome. In particular, it means that hybrid legal structures, such
as the Village Courts in Papua New Guinea or the Island Courts in Vanuatu, do
not fit comfortably into the spectrum. They are, however, discussed in this
chapter (under ‘Mutual adaptations/innovations by state and non-state systems’),
along with a consideration of other adaptations/innovations by both systems.
The third general point to be made about the framework is that it is concerned
with what Woodman has termed institutional pluralism, which involves
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recognition of the structures, institutions and processes of other legal systems,
rather than legal norms.
A fourth observation is that it is possible that there might be two or more
different models of relationship in existence in the one country at the same time.
For example, in Bangladesh, the shalish system of dispute resolution exists in
three ways: as traditionally administered by village leaders; as administered by
a local government body; and in a modified form introduced and overseen by
NGOs.15 Indeed, the research suggests that it is likely that if a state coopts the
non-state justice system in a way that limits, rather than increases, effective
access to justice, a non-state-authorised version of the same system will develop
and exist simultaneously with the state form. For example, in Nigeria, although
there are state customary courts, local people prefer to use the non-state
traditional courts as these are seen as being not imposed by the government, as
the customary courts are.16 In situations where there are two different types of
non-state justice system in one jurisdiction, such as a customary system and a
religious-based system, it is also possible that there will be different relationships
between the state and the different non-state justice systems.
Finally, it is not necessary for there to be a uniform relationship between the
state and non-state justice systems throughout the jurisdiction, but different
relationships can be formed depending on the various needs and resources in
particular localities. For example, the Northern Territory Law Reform Commission
in its Report of the Committee of Inquiry into Aboriginal Customary Law
recommended that each Aboriginal community should be assisted to develop
its own plan to incorporate traditional law into the community ‘in any way the
community thinks fit. The inquiry’s general view is that each Aboriginal community
will define its own problems and solutions’17 and draw up a ‘law and justice plan’
that will appropriately incorporate or recognise Aboriginal customary law as a
method of dealing with issues of concern to the community.18 The Australian
Human Rights and Equal Opportunity Commission has also recognised that ‘it
is reasonable to expect that one size will not fit all and a variety of forms of
modelling and agreement-making could be pursued in regard to community
justice’.19

Models of relationship
This section analyses seven different types of relationship between state and
non-state justice systems. The models that involve informal state recognition are
analysed in terms of the extent of support given by the State to the non-state
justice system. The models that involve formal recognition of the non-state
justice system by the State are analysed in terms of the extent of the recognition
of jurisdiction and its degree of exclusivity, the types of regulation or supervision
the State exercises over the non-state justice system and the linkages between
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the systems in terms of referral and appeals. For all models, examples are given
of where they have been used, an assessment is made of the advantages and
disadvantages of each model and finally suggestions are made as to the
circumstances in which the model should be considered by a particular
jurisdiction. It must be noted that these models, and this framework, are very
much a beginning rather than a finished product, and are based on data that are
often incomplete.

Model 1: Repression of a non-state justice system by the
state system
Table 7.1
Significant features

A non-state justice system is actively suppressed by the State—for example, by
prosecuting those who administer the system.

Advantages

Ideally ensures a homogenous legal system with no competing systems undermining
each other (assuming there are no other non-state justice systems in the country).

Disadvantages

•

Might not work in practice but merely force non-state justice systems to go
underground. 20
• Breaches of natural justice and human rights of parties much harder to remedy if
the system is operating in secret.
• The benefits of non-state justice systems such as speed, local presence and easy
accessibility are lost.
• May in fact alienate those who wish to use the non-state justice system even further
from the state system.

If the non-state justice system(s) were completely dysfunctional, abuses of human
Circumstances in
rights were pervasive and these problems were so entrenched as to be incapable of
which the model
should be considered being fixed (for example, the Klu Klux Klan’s justice system or that of the Mafia or
Colombian bandits)21 while the state system ensured access to justice for everyone.

This model involves the State actively repressing a non-state justice system by
making it illegal for it to deal with cases (rather than by merely outlawing the
use of coercive force by the non-state justice system). It is not common, but
exists formally in Botswana. As discussed below in Model 7, Botswana has
attempted to incorporate its customary justice system almost entirely into its
state system, and perhaps as a result has tried to ensure that there will be no
‘non-state’ customary justice system to compete with its ‘state’ customary justice
system. Thus, Section 33 of the Customary Courts Act (Chapter 04:05 [Botswana])
provides that any person who attempts to exercise judicial powers within the
jurisdiction of a duly constituted customary court or knowingly sits as a member
of such a court is guilty of an offence. In reality, Bouman states that unwarranted
and not formally recognised chiefly courts are in fact tolerated, or even
supported, by the official police forces, although their adjudication activities
are in violation of various national laws.22 This suggests that enforcement of
this model might be problematic. Tamanaha also comments on the possibility of
a state system suppressing contrary norms and practices, and notes that ‘[w]hen
the competing system is longstanding or deeply entrenched, the official legal
system is confronted with a formidable task, which it often falls short of
achieving’.23
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Model 2: Formal independence between the systems but
tacit acceptance by the State of a non-state justice system
In the majority of countries in the world where there is a weak state and a
non-state justice system of some sort, there is no formal recognition given to a
non-state justice system, but the State turns a ‘blind eye’ to the fact that the
non-state justice system processes the majority of disputes, and state actors often
unofficially encourage reliance on the non-state justice system. The literature
suggests that this model of relationship exists in: Timor Leste,24 Lesotho,25
Malawi,26 Zambia,27 Mozambique,28 Kiribati,29 Ghana,30 Nigeria,31 Solomon
Islands32 and, of course, in Vanuatu. For example, in relation to Timor Leste,
Mearns notes:
Police are acting pragmatically at the village level by encouraging some
(often most) situations to be resolved through the village chief (Chefe de
Suco) and a village council. Like it or not, the local justice system is
operating and appears to be the preferred system.33
In this model, while the State does not actively suppress the non-state justice
system, neither does it support it in any way. The advantages and disadvantages
of this model in respect of Vanuatu have already been discussed in full in the
previous three chapters. Some of these problems have also been noted in the
literature discussing the operation of this model in other jurisdictions. For
example, the problem of enforcement of orders that is troubling the chiefs in
Vanuatu is also apparent in Malawi:
[T]he chiefs lamented that because they function outside the
constitutional and legal framework they find it difficult to have their
judgements enforced. The chiefs demanded that they be given back their
powers, particularly their former powers to order detention and the
power to impose community service orders, since people are now often
likely to ignore their decisions, advice and directives.34
One of the other problems of this model highlighted by this study is the lack of
mechanisms for controlling abuses of power and breaches of human rights by
non-state justice systems. Such problems also appear to exist in other
jurisdictions. For example, Mearns notes that in Timor Leste, ‘local patterns of
dispute resolution certainly do not always accord with ideas of equality,
democracy and international human rights’.35
In some countries where this model exists, the State does formally recognise the
non-state justice system in a very limited way, such as in Vanuatu, where state
courts are required to take into account any customary settlement that has been
made when sentencing.36 The courts are not, however, allowed to dismiss a
case on the basis that it has been already dealt with by the non-state justice
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system37 and, in Vanuatu at least, the customary settlement affects only the
quantum and not the nature of the sentence given by the State.38
Table 7.2
Significant features

•
•

Advantages

•
•
•
•
•
•

Disadvantages

No formal recognition of right of non-state justice system to exercise adjudicative
power.
Allowance by the State of informal relationships between the two systems.
The linkages between the two systems remain flexible and dynamic.
The non-state justice system is able to define its own norms and procedural
framework, thus allowing it to meet the changing needs of the community.
It keeps cases out of the state system with minimum cost to the State.
It provides people living in weak states with access to justice they might not have
if they rely entirely on the State.
Leaves space for innovation.
It means the non-state justice system must continue to meet community needs and
expectations to remain utilised.

• Temporal ordering problems (see Table 6.1).
• Problems flowing from unrestricted forum shopping:
• disempowerment
• de-legitimation
• destablisation
• individual justice (see Table 6.2).
• Could be problems of unregulated bias or discrimination against women and youth
in the non-state justice system.
• Non-state justice system could face difficulties with enforcement of orders.

Circumstances in
If the non-state justice system is very strong with no need of state assistance; its own
which the model
regulatory processes effectively do or could prevent abuse of human rights; and the
should be considered informal links with the state system are clear, and do not lead to the undermining of
each system and are not subject to abuses of power.

Model 3: No formal recognition but active encouragement
of a non-state justice system by the State
This model involves the State fostering and supporting a non-state justice system
at an informal level, but stopping short of endorsing its exercise of adjudicative
power. Such a relationship exists in many countries throughout the world,
particularly where governments are becoming increasingly aware of the
limitations of the state justice system and the value of non-state justice systems
to overcome some of these limitations. Vanuatu is in fact drifting closer to this
model as the State is beginning to support the training of chiefs in
dispute-resolution practices, good governance and human rights.39
An example of this model is the Zwelethemba Model of Peace Committees in
South Africa.40 This is a pilot project in a poor black community, the aim of
which is to improve security for members of the community by using the ability
and knowledge of those members. The program was initiated with the support
of the national police and the Ministry of Justice. In essence, the Peace
Committees receive complaints and then convene ‘gatherings’ of members of the
community who are thought to have the knowledge and capacity to solve the
disputes. The Peace Committee members facilitate the process whereby those
invited help to outline a plan of action to establish peace. If one of the parties
wishes to go to the police then the Peace Committee members facilitate this. No
force is used or threatened to ensure compliance. The issue of remuneration for
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the Peace Committee members is solved in an ingenious way: committees earn
a monetary payment for every successful gathering held.41
Initial reviews of this pilot project were promising: it was found that
commitments to plans of action took place in more than 90 per cent of gatherings,
that the process was fast, that women and young people played a major role in
the processes and that the Peace Committees dealt effectively with serious
problems such as domestic violence that might not have been dealt with by the
police. In discussing the approach of the Zwelethemba Model of Peace
Committees, Johnston and Shearing comment that ‘it does not subscribe to a
neo-liberal strategy whereby the state “steers” and the community “rows”. On
the contrary, the model is based on a process in which governments provide
support to local people who, themselves constitute a significant node in the
governance of security.’42
In Australia, there are a number of ways in which the State is working informally
with various Aboriginal communities that also fit this model. Examples are the
Community Justice Groups in Queensland and Law and Justice Committees in
the Northern Territory. Neither has any statutory authority, but they enter into
various agreements with government and community agencies and work together
with courts and police in a variety of ways, including diversion programs,
pre-court sentencing and community service orders.43
There are a number of advantages with such a relationship. Significantly, this
model allows the State to support the non-state justice system and also to exercise
a degree of informal regulation over it, while permitting it to develop through
its own processes. It also develops clearer pathways between the systems,
reducing confusion about different roles and also ideally reinforcing each other’s
legitimacy, as they are perceived as working together rather than in competition
with each other. Such initiatives have, however, also been criticised as having
significant long-term flaws. For example, an Australian Human Rights and Equal
Opportunity Commission report states:
Such community-based processes are generally an add-on to the existing
system—tolerated and allowed to operate in tandem with the mainstream
system, yet not given the legitimacy or support necessary for them to
challenge the fundamental basis of the mainstream system or result in
any reconfiguration of relationships and responsibilities. Power is
ultimately retained by the relevant authorities within the formal system.44
Many of the problems associated with Model 2 also exist in this model, although
there is more opportunity for them to be managed by establishing an active
dialogue between the two systems.
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Table 7.3
Significant features

• No recognition of right of non-state justice system to exercise adjudicative power.
• Active encouragement of the non-state justice system by the State.
• Informal partnerships with government agencies.

Advantages

•
•
•
•
•

Disadvantages

Allows the non-state justice system to remain as close to existing cultural practices
as possible, and to develop organically, while assisting with the gradual process of
reform.
Prevents the State from dominating the non-state justice system, thus preserving
its integrity.
Leaves space for justice innovations.
Close links with state institutions facilitate mutual learning about the two systems.
The ability to refer cases to the state system might provide an extra degree of
legitimacy and power to the non-state justice system. 45

•

Does not provide support for the non-state justice system in terms of enforcement
of orders.
• Might not provide an effective means of regulating non-state justice systems to
prevent possible abuses of power.
• Temporal ordering problems and the four categories of problems flowing from
unrestricted forum shopping (see Table 7.2) might still exist although these might
be able to be negotiated more readily.
• Heavily dependent on individuals working in the various systems and therefore
susceptible to being short lived.

Circumstances in
If the non-state justice system is very strong, effectively self-regulating, with no need
which the model
of state assistance and all that is needed to ensure compliance with constitutional
should be considered principles and fundamental human rights is some training and better linkages with the
state system.

The sorts of questions states considering such a model would need to think about
are:
•

•

•

What kind of informal relationships should be fostered and with whom—that
is, who are the people/institutions with the best potential to act as bridges
between systems?
What level of formality should there be in the regulation of those
relationships or linkages—that is, a written policy or left to the discretion
of people in the position of ‘gate-keepers’, for example, the police?
Would people working for the non-state justice system be financed by the
State and, if so, how?

Model 4: Limited formal recognition by the State of the
exercise of jurisdiction by a non-state justice system
This model involves the State giving limited legislative recognition to a non-state
justice system, but no exclusive jurisdiction, no coercive powers and, often,
very little in the way of state resources and support. An important feature of
this model is that the non-state justice system is also able to make rules or by-laws
for the communities it governs, although this might be limited by the requirement
that such laws must be in accordance with ‘custom and usage’.46 This feature
is due to the recognition that in many customary governance systems there is
no distinction drawn between the exercise of legislative and adjudicative powers.
The other significant feature of this model is that the State does not seek to
exercise much regulatory power over the non-state justice system. In many
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ways, this model resembles the relationship between equity and the common
law before the Judicature Acts in the late 1800s.47
An example of jurisdiction with this model is the Samoan village ‘fono’.48 The
Village Fono Act is relatively recent—passed only in 1990, shortly after the
Samoan people had voted in favour of universal suffrage (previously only the
matai or title-holders were eligible to vote). The act, introduced as ‘a move to
reinforce and strengthen rural self-reliance’49 and also possibly as a sweetener
to the matai as compensation for their loss of political monopoly, confirms the
authority of the village fono (or council) ‘to exercise power or authority in
accordance with the custom and usage of that village’ (Section 3[2]).50 Section
6 provides that the village fono may impose punishment in accordance with the
‘custom and usage of its village’ and it specifies a number of punishments,
including the power to impose fines and work orders. The Samoan Supreme
Court recently held that village fonos were not entitled to make an order of
banishment and may only petition the Land and Titles Court (a state court) to
make such an order.51 The punishments given by the village fonos must be
taken into account by a court in sentencing if the person is subsequently found
guilty of the same matter (Section 8). The act also provides that there may be an
appeal from decisions of village fonos to the Land and Titles Court, which may
allow or dismiss an appeal or refer the matter back to the fono for reconsideration.
In the last case, there is no further right of appeal. The Supreme Court has
jurisdiction to hear appeals from the Land and Titles Court in relation to alleged
infringements of fundamental rights under the constitution.52
Another example of this model is the proposed Community Justice Groups (CJGs)
recommended by the WA Law Reform Commission in its final report into
Aboriginal customary law.53 The proposal allows Aboriginal communities to
apply to the minister to be recognised as CJGs. Those communities with
identifiable physical boundaries should then be able to set their own community
rules and sanctions to apply to everyone in that particular area. In order to avoid
the problems of codification, the communities are free to decide for themselves
the rules and sanctions and these may include the incorporation of matters that
are offences against Australian law and offences against Aboriginal customary
law.54 This ‘untethering’ of a non-state justice system from being limited to
rules based on custom and tradition is a step that should be applauded as it
recognises that indigenous communities need to have laws and procedures that
change and develop to meet their needs.
In order to be consistent with ‘the aim of facilitating the highest degree of
autonomy possible’, there are no limits on the matters that may be considered
by the CJG, other than the constraints of Australian law.55 The use of physical
force by the CJG is prohibited, as is the power to detain someone, but the
communities are given the power to refuse to allow someone to remain in the
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community for a specified period.56 An underlying principle of the proposal is
that no person may be forced to submit to sanctions imposed by a community.
Consequently, the discussion paper noted that enforcement of the orders of the
CJG ‘will depend primarily on the cultural authority it exerts and the support
for the establishment of community rules and sanctions within the community
itself’.57
In terms of linkages with the state system, the proposal states that it is the
responsibility of the CJG to decide whether it should deal with a matter or refer
it to the police. It also provides, however, that ‘[t]he rules set by a community
justice group do not replace mainstream law and the police retain full discretion
about whether they charge an offender’.58 In addition, the CJGs are envisaged
as playing a crucial role within the state system.59 The final report stated
explicitly that it was for this reason that the commission concluded that it was
necessary for CJGs to be formally established.60
The only regulation of the CJG is in terms of its composition. It is required to
include a representative from each different family, social or skin group within
a community and to comprise equal numbers of men and women.61 In addition,
it must be shown that there has been adequate consultation with the members
of the community and that a majority of the community members support the
establishment of a CJG and its power to set rules and sanctions.62 There is no
appeal from the CJG to the state courts. One way the State is envisaged as
supporting CJGs is the establishment of an Aboriginal Justice Advisory Council
with the role of providing support and advice to communities who wish to set
up a CJG. The State will also provide adequate resources and continuing funding.
This type of model is the preferred model for Penal Reform International, which
argues that
traditional and informal justice forums should be allowed a wide
jurisdiction in terms of both civil and criminal matters save only in cases
involving the most serious offences such as murder and rape. The broad
jurisdiction must go hand in hand with the absence of physically coercive
measures.63
This view is, however, based on the premise that such forums have the power
of social pressure to secure attendance and compliance with an agreement. This
premise is, however, not always well founded, as in Vanuatu, as discussed in
Chapter 4.
One problem with this model is that it does not overcome the problem of double
jeopardy because a person may be found guilty by the non-state justice system
and the state system. Another concern is that there are not enough checks on
the power of the non-state justice systems. For example, in Samoa, it has been
argued that the Village Fono Act ‘entrenches patriarchal and status based norms
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of customary law, and that these powers have been abused by traditional
leaders’.64 There have been a number of cases where the fonos have ordered
people to be banished and, in the most extreme of cases, village fonos have
ordered people to be ‘roped to large sticks like pigs’ and even, on one occasion,
killed.65 In light of such cases, there have been a number of scholars who have
forcefully criticised the act. For example, Meleisea argues that the act ‘has in
fact formalised the power of the matai and local hierarchies. The act allows matai
to force compliance with their dictates through fines or even expulsion from the
village. Increasingly rural people see fa’a Samoa as another word for
oppression.’66
Although these excesses are to an extent checked through the appeal process,
often by the time the case finally emerges from the court system the consequences
for the victim—banishment, destruction of property, bodily injury—are not
easily mended. Another problem with the village fono system noted by scholars
is that the legislation restricts the powers of the fono rather than enhancing
them.67 The removal of the traditional power of banishment is a prime example
of this. Corrin Care argues:
The possibility of mutual support and cross-fertilization of ideas for
culturally appropriate penalties held out by earlier decisions on
banishment in the formal courts of Samoa has gradually diminished. In
Samoa, ownership has been taken from the indigenous forum on the
grounds that only the formal courts guarantee the offender due process;
a stance that ignores the cultural context of local sanctions.68
Among the questions that states considering such a model would need to think
about are:
•
•
•
•
•

•
•
•

Should there be some regulation of the composition of the non-state justice
system tribunals or procedures and, if so, what?
What limitations, if any, should there be on the types of matters the non-state
justice system can deal with?
What limitations, if any, should there be on the types of orders the non-state
justice system can make?
Should the non-state justice system be funded in any way by the State?
What degree of recognition should the State give to a decision made by a
non-state justice system (that is, just a mitigating factor in sentencing or
should it allow a state court to dismiss a matter entirely)?
Should there be appeals, or restricted appeals, to the state courts?
If so, what powers should an appellate court have?
What should the geographical boundary of the non-state justice system be?
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Table 7.4
Significant features

•
•
•
•
•

Advantages

•
•
•
•
•
•
•
•

Disadvantages

State recognises validity of exercise of adjudicative power by non-state justice
system.
State leaves enforcement to the non-state justice system.
No exclusive jurisdiction given to the non-state justice system.
Very limited regulation of non-state justice system.
Non-state justice system has power to implement its own procedures and substantive
laws.
Non-state justice system retains a high degree of autonomy.
Helps to build pride and respect for non-state justice system.
Non-state justice system is not an expense for the State as it operates independently
on the basis of voluntary work (note the WA model proposes payment for non-state
justice system).
Non-state justice system not subject to challenges to the legitimacy of their exercise
of power by the State or the community.
Legal pluralism is formally embraced by the State, which increases the likelihood
that the State will work together with the non-state justice system.
Possibility of appeal (if it exists) provides an extra safeguard for ensuring respect
for human rights and fair process by the non-state justice system.
Enhances the cultural authority of traditional leaders.
Greater clarity in the jurisdiction of each system and the pathways between the
two systems.

•

Does not deal with problem of double jeopardy.
Does not assist the non-state justice system with enforcement or resources.
• Can lead to abuse of human rights and natural justice in the name of ‘tradition’.
• Appeals might not always be an option in small communities where people might
fear upsetting powerful traditional authorities.
• There could still be unregulated ‘forum shopping’ and related problems.

Circumstances in
If the non-state justice system is very strong with no need of state assistance, but its
which the model
own regulatory processes need some state regulation in order to ensure human rights
should be considered are protected.

Model 5: Formal recognition of exclusive jurisdiction in a
defined area
This model involves the State recognising the legitimacy of the non-state system
exercising exclusive jurisdiction within a defined area. This area might be either
a specific geographical location, such as a village or a reserve, or a specific type
of subject matter, such as family law or minor criminal matters. It could also
involve a separate system for members of a particular ethnic group, even where
there is no discrete geographical boundary for that group. What is crucial in
this model is that the non-state justice system makes the final decision in a
particular case. In many ways, this model is similar to that which exists in
federations where each state or province has limited exclusive jurisdiction over
certain matters occurring within its geographical boundaries.69 In this model,
each system exists separately from the other and exclusive jurisdiction over
particular cases is determined through an agreement that might take the form
of legislation or of contract. This model has also been described as involving
‘parallel justice systems’.70
An example of a situation where jurisdiction is shared on the basis of subject
matter is Nigeria, where cases involving Islamic personal law are dealt with in
the sharia court system.71 This is also common in other countries with a large
minority Muslim population.72 An example of a situation where jurisdiction is
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shared on the basis of geography is Panama, where the Kuna Indians live in
internally regulated administrative territories, although this is under the
jurisdiction of the national government.73 Another example is the Tribal Courts
in the United States, which have coercive powers and are highly autonomous,74
although often they are patterned on non-indigenous courts and so can be said
to be more hybrid structures than indigenous institutions. Finally, an example
of where jurisdiction is based on ethnicity is the situation in many Latin American
countries where a significant number of constitutions have recently been
amended to recognise the right of indigenous peoples to apply their own
customary laws.75 For example, Article 246 of the Constitution of Colombia
provides that:
The authorities of the indigenous peoples may exercise jurisdictional
functions within their territories in accordance with their norms and
procedures, provided they are not inconsistent with the Constitution
and the laws of the Republic. The law shall regulate the way this special
jurisdiction will relate to the national judicial system.76
It appears, however, that in many states these constitutional provisions have
not yet been implemented in practice.77 Faundez explains:
Courts in Latin America, however, have a unique problem because,
although most constitutions today recognise multiculturalism and legal
pluralism, legislatures have failed to address the crucial question as to
how indigenous or other non-state forms of law are related to state law.
As a consequence, courts have no substantive legislative guidelines on
how to respond to their activities or decisions of non-state justice systems.
Not surprisingly, in the case of Peru, the response of the courts to the
non-state justice system has generally been hostile.78
A slightly different picture in relation to Colombia is presented by Assies, who
observes that it has taken two important steps to progress the constitutional
provisions.79 The first is the commissioning of a study of indigenous legal
systems and the second is the creation of a new constitutional court. He states
that this court appears in some cases to have extended ‘a large degree of
autonomy to a relatively acculturated community’.80 He concludes, ‘An
outstanding feature of the Constitutional Court verdicts is that they seek to
promote intercultural dialogue rather than to resolve all conflicts of jurisdiction
through the usual means of state intervention based on the unilateral imposition
of a unified body of positive law.’81
In the absence of more detailed information about the real workings of these
systems, it is impossible to determine whether they fit exactly into this model
or whether the State in fact remains the final arbiter, thus bringing them closer
to the previous model.82 In most countries, it would seem that the State keeps
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at least a small degree of control over the non-state justice systems, thus making
this model more of an ideal than a reality experienced in any jurisdiction.83
The principal advantage of such a system is that it allows non-state systems to
function without interference from the state system, which might distort them,
undermine their effectiveness or interfere with their integrity. For example,
Webber argues that such a system might be required in Canada because a measure
of separation is needed if distinctively aboriginal approaches and procedures
are to be re-established. He states that this approach ‘allow[s] the administration
of justice in Aboriginal communities to take into account the experience of
Aboriginal peoples…rather than baldly imposing the language and forms of
non-Aboriginal traditions’.84 A second advantage is that this model stops forum
shopping and its associated problems, as matters will be able to be dealt with in
only one system. Dewhurst therefore argues, also in the context of advocating
such a model for aborigines in Canada, that ‘[i]f Aboriginal systems are considered
to be alternative, preliminary, of lower authority, or unofficial, their opponents
will resort to the more “final” or “official” adversarial system…Instead,
Aboriginal justice systems must be designed as authoritative and parallel models
of justice’.85
Further, as Oba argues in the Nigerian context, having appeals from a non-state
system to a state system could in fact create injustice, as the state system might
be ill equipped to deal with the law and procedures of the non-state system. He
therefore argues that ‘[i]t is definitely unacceptable to Muslims that someone
who is not subject to Islamic law, who may be totally bereft of any knowledge
of Islamic law and may even have an aversion to it be engaged in its
administration’.86 He concludes that a parallel series of courts is the most feasible
option for Nigeria.87
There are, however, a number of problems with such a system. First, separation
on the basis of geography brings up very visibly problems of equality before
the law. These arguments have been dealt with exhaustively by Webber, and
for reasons of space his arguments will not be repeated here.88 He concludes
that ‘when one thinks more carefully about freedom, equality, and the relevance
of culture for law, there are circumstances in which parallel systems of Aboriginal
justice are both acceptable and appropriate’.89 Dewhurst suggests that such
concerns can be overcome by allowing all accused, aboriginal and non-aboriginal
alike, to elect the system under which they will be tried. Second, the absence
of any degree of regulation by the state system means there is the possibility
that there will be abuses of power that will go unchecked, particularly in
sensitive areas such as cases involving women and children. Webber suggests
that such concerns raise the more general issue of trust in non-state institutions,
observing that overcoming this might require that these institutions are
‘reinvented’ in a way that allows for a system of checks such as did not exist,
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or existed in a different form, before the imposition of non-indigenous
institutions.90 Horton raises a third concern, arguing that indigenous territorial
and political autonomy might be used to justify state neglect and abandonment.91
Among the questions that states considering such a model would need to think
about are:
•
•
•
•

•

Would parties be required to elect at the outset which system to use? What
would happen if they disagreed?
What should a system do if a case comes before it that has already been
adjudicated by another system?
Should the division in jurisdiction be on the basis of subject matter, territorial
reach92 or ethnicity of parties?
Should the State have control over any procedural elements of the non-state
justice system (for example, to reduce the likelihood of bias or abuses of
power, and so on) as an initial prerequisite for recognition?93
If there are constitutional guarantees about justice, how can these be
accommodated and which system will adjudicate on potential breaches?

Table 7.5
Significant features

•

Non-state justice system is given exclusive jurisdiction that is limited on the basis
of territorial reach, subject matter or ethnicity of users.
• State does not provide enforcement mechanisms or regulate non-state justice system.

Advantages

•
•
•
•
•

Disadvantages

Non-state justice systems allowed to function independently and autonomously.
No forum shopping allowed.
Non-state justice system recognised as being fully equal with state system
(consequently empowers and legitimises customary justice system).
Only administrators skilled in the system have the right to make decisions concerning
the implementation of its norms.
Helps to build pride and respect for non-state justice systems that might have been
historically marginalised.

• No facilitation of cross-fertilisation between the two systems.
• No ability for the State to control abuses of power, bias, discrimination against
women, and so on.
• Non-state justice system not supported by state resources or coercive powers.
• State might be able to justify abandonment and neglect of areas regulated by
non-state justice system.
• Concerns about equality before the law.

Circumstances in
Where there are discrete groups of people within a state with very different justice
which the model
needs that can be met completely by a non-state justice system and are not being met
should be considered by the state justice system.

Model 6: Formal recognition and the giving of state
coercive powers to a non-state justice system
In this model, the State recognises the right of a non-state justice system to
exercise jurisdiction and also provides support in terms of using its coercive
powers to enforce decisions made by a non-state justice system. The exercise of
jurisdiction is exclusive in that a person who has been dealt with by one system
cannot go afresh to the other system. It is not, however, exclusive in that a
person may appeal from the non-state justice system to the State. It responds to
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the situation where there are a number of competing requirements: state support
for a non-state justice system in terms of resources and enforcement; the need
for a non-state justice system to operate within the values underlying the
constitutional framework of the State; and the desire to maintain a non-state
justice system in a form that is as unchanged as possible so as to preserve its
advantages in terms of accessibility, legitimacy, speed, simplicity, informality,
holistic approach and cultural relevance. The continuing challenge with a model
such as this is to provide sufficient support to a non-state justice system while
resisting the temptation (and political pressure) to overregulate and modify it.
An example that fits this model and comes close to successfully managing all of
these criteria is the South African Traditional Courts. These courts are based on
a proposal developed by the South African Law Commission (SALC) and the
South African Department of Justice and Constitutional Development.94 The
general approach adopted was to regulate non-state justice systems rather than
incorporate them and to generate clear and easy links between state and non-state
systems while ensuring that they operated within the law.95 Based on a long
and extensive discussion process, the SALC produced a Report on traditional
courts and the judicial function of traditional leaders (2003) and also a draft
Customary Courts Bill (2003). The bill was finally introduced, after modifications,
into Parliament in May 2008 as the Traditional Courts Bill.96
The preamble to the bill explains that its purpose is to ‘provide for the structure
and functioning of Traditional Courts in line with constitutional imperatives
and values’. The courts are recognised by the State through the minister
designating a senior tribal leader as presiding officer of a traditional court for
his or her area of jurisdiction.
The courts are given jurisdiction over civil disputes arising out of customary
law and custom, although there is a list of matters the courts do not have
jurisdiction over. The courts are also given jurisdiction over a limited range of
minor criminal offences, including theft, malicious damage to property, assault
and crimen injuria (Sections 5 and 6 and Schedule 1).
The courts are specifically enjoined to resolve disputes in accordance with custom
and to follow customary procedures (Sections 7, 8). There are, however, also
very detailed provisions requiring the courts to resolve disputes ‘in accordance
with the norms and standards reflected in the Constitution’ and also to ensure
that the Bill of Rights is followed during hearings (Sections 7, 9). There is no
acknowledgment, in the legislation at least, that there might be a conflict between
resolving a dispute in a customary manner and applying constitutional norms.
This could lead to some difficulties for traditional leaders when dealing with
such conflicts.
The bill gives fairly significant powers to the Traditional Courts, providing that
a Magistrate’s Court must enforce a decision made by a customary court if the
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decision is not followed within the time specified (Section 11). The courts have
powers to fine people, make orders of compensation, make orders to give an
apology, make an order directing a matter be submitted to national prosecuting
authorities and to order a person to do community service (Section 10).
There are a number of ways in which the State regulates the Traditional Courts.
It requires that all fines are to be paid into a special account, that the courts are
to keep written records of certain basic information concerning the cases they
deal with and there is a system of appeals to the state courts (from orders to pay
fines and compensation and an order that deprives a person of benefits accruing
under customary law only) (Section 13), as well as procedural review by
Magistrates’ Courts.97 A proposal from the SALC that did not make it into the
final bill was to have a registrar for the courts whose general role was to guide
and supervise the courts and to transfer cases to the state system where it was
appropriate. The report explains that:
The preponderant view was that keeping the supervision and monitoring
of customary courts away from magistrates courts and leaving the process
to a dedicated office would insulate customary law and adjudicatory
procedures from encroachment by the common law through too much
association with magistrates’ courts.98
A further type of control over the courts is the section that penalises members
of the court who are incompetent or engage in misconduct (Section 16).
The relationship between the two systems is very clearly regulated in this model.
In addition to the appeal procedures, there are detailed provisions relating to
the transfer of cases between the different systems (Section 19). The SALC
proposal provides that in all criminal cases the accused person has the right to
demand that the case be transferred to another court of competent jurisdiction,
but this has not been included in the final bill.
Another example of this model, in an economic context, is where the state legal
system recognises and encourages parties to reach private arbitration decisions
and then enforces them.99
One of the issues of such a model is how to ensure that constitutional guarantees
of natural justice and human rights are protected by the non-state justice system.
The rules of natural justice, which underpin the right to a fair hearing that is
included in many constitutions and is embodied in Article 14 of the International
Covenant on Civil and Political Rights, require that people exercising judicial
power should be seen to be impartial and without a personal interest in the
outcome, and also that a person is present at the hearing of the matter. Some
features of some non-state justice systems can compromise these principles—for
example, by having as judges people who are related in some way to the parties.
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Such concerns can, however, be managed. First of all, there should be an inquiry
into what sort of constitutional breaches are likely to occur, based on empirical
evidence rather than non-factually based assumptions, and then mechanisms
developed that can manage these in the least intrusive way possible. Thus, the
Australian Law Reform Commission has said: ‘It cannot be argued that the
establishment of local “traditional courts” or similar mechanisms will necessarily
involve breach of the Convention [International Covenant on Civil and Political
Rights] standards, provided appropriate procedural safeguards are established.’100
One procedural mechanism that can be used, and has been used in the South
African Traditional Courts and also in the Samoan village fonos, is that of appeal.
The European Court of Human Rights has held that procedural or other defects
at first instance can be cured on appeal.101 This approach has also been suggested
by the New Zealand Law Reform Commission, which argues, ‘The principles of
natural justice may be maintained, however, through adequate appeal rights,
in the case of those community justice bodies now provided for by statute.’102
When considering the types of appeals possible, it suggests that the courts could
adopt a policy of not overturning non-state justice system outcomes without
good reason, and where these exist the court may go further and suggest
guidelines to prevent further prejudice in future. The courts may also consider
referring the matter back to the non-state justice system for reconsideration.103
It in fact concludes that ‘[u]ltimately, the recognition of community justice bodies
may best advance the constitutional objectives of respecting both human rights
and the inherited wisdom of the Pacific’.104
Among the questions states considering such a model would need to think about
are:
•

•
•
•
•
•
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Will the State enforce the orders of the non-state justice system in terms of
punishments and in terms of orders to attend hearings? If so, how? By state
authorities? Or will it give immunity to officials of the non-state justice
system in the usage of reasonable force? Or assist in establishing a special
police force for the non-state justice system?105 Or should the parties have
to sign an agreement that they will abide by the decision of the chiefs at the
end of the meeting?
How many layers of non-state justice system courts should there be?
Should there be a non-state justice court of appeal or should a state court be
the appeal court? On what grounds could there be an appeal?
To what extent should the composition of non-state justice system courts be
regulated by the State?
Should the State mandate that women also serve judicial roles in the non-state
justice system courts?
When a party is outside the non-state justice system (for example, from a
different custom area), what procedures should apply?

A typology of relationships between state and non-state justice systems

Table 7.6
Significant features

•
•
•
•

Advantages

•

•
•
Disadvantages

•
•
•
•
•
•

State formally recognises validity of the exercise of jurisdiction by non-state justice
system.
State lends its coercive powers to the non-state justice system.
Clear linkages and pathways for the transfer of cases between systems.
Non-state justice system free to apply its own norms and procedures.
Balances state support for the non-state justice system in terms of resources and
enforcement; the need for the non-state justice system to operate within the values
underlying the constitutional framework of the State; and the desire to maintain the
non-state justice system in as unchanged a form as possible so as to preserve their
various advantages.
Pathways can be instituted to avoid double jeopardy and duplication/waste of
resources.
Forum shopping is limited.
The non-state justice system aligns itself very closely with the State and thus
fundamentally alters the basis on which it gains its power and legitimacy.
As the chiefs are no longer dependent on the community for support, they might
be less inclined to look after their community and thus become less accountable at
a local level than if they need to continually maintain their community’s support.
The State would have to expend resources on the non-state justice system.
Might require traditional leaders to administer state laws, which they might not be
equipped to do.
Limits space for innovation for the non-state justice system.
There might be a lack of political will to introduce such a model.

Circumstances in
Where the non-state justice system requires assistance from the State in terms of
which the model
enforcement of orders and where some degree of regulation from the State would
should be considered better ensure human rights are not being breached, and limits can be placed on the
power of the State in its regulation of the non-state justice system.

•

•
•

•
•
•
•
•
•
•
•

What should be the jurisdiction of the non-state justice system? How should
it be determined? By agreement between parties? By limits set by regulations?
Should one or either party be able to opt out of the jurisdiction of the
non-state justice system?
Should the non-state justice system be given jurisdiction over state crimes
as well as customary offences?
If criminal jurisdiction is given, what should be the rules about which
non-state justice system court has jurisdiction (that is, should it be where
the crime is committed)?
Should any particular procedural requirements be mandated by the State—for
example, the right of women and youth to have a voice?
What rules, if any, should there be about the making of notes of proceedings
and the keeping of such records?
Should legal or other representation be allowed?
Should there be any limitations on the types of orders that can be made?
Should there be fixed fees the non-state justice system can charge? If so,
should there be rules about what can happen to these funds?
Should the members of the courts be paid?
What safeguards should be created to guard against abuse of power in the
non-state justice system?
Should there be supervision of the non-state justice system? If so, by
whom—magistrates or a special body?
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•

Should there be a special office, such as a secretariat, created to manage the
non-state justice system and its relationship with the state system?

Model 7: Complete incorporation of the non-state justice
system by the State
The last model involves incorporating the non-state justice system entirely into
the state system by ‘bureaucratising and “civilising” [it and] embracing [it] as
the lowest tier into the family of courts under the Constitution’.106 This model
has been adopted in some African countries—for example, Botswana107 and
Nigeria.108 It is also very similar to the chiefs’ courts or customary courts in
countries where the policy of indirect rule was used during colonial times.109
This model is in many ways very close to the ‘hybrid’ structures of Village Courts
discussed below, but is different in principle, even if not in practice, because
the idea is to draw the non-state justice system into the state system, rather than
to create a new hybrid system from the start.110 Of course, the various
regulations the State may impose on a non-state justice system as part of the
incorporation might mean that in practice it ends up looking just as much a
hybrid system as one that has been crafted as such initially. It is also similar to
Model 6, but differs from it in that the non-state justice system is conceived as
part of the state system, uses state norms and procedures and has little room to
develop itself organically. This demonstrates that the intention and philosophy
behind a reform agenda can often be just as important as the substantive content.
In Botswana, the two highest levels of customary courts were incorporated into
the state system during the colonial period through a long process that began
in 1934.111 Today, the relationship between the two systems is governed by
the Customary Courts Act, which allows a chief to submit to the minister a
recommendation for the recognition, establishment or variation in jurisdiction
of customary courts within his area (Section 7[1]). The minister may then
recognise or establish the court and define its jurisdiction, prescribe the
constitution of the court and the powers of the members of the court (Sections
7[2], 8). Through the act and the rules made under the act, the customary courts
are very significantly controlled by the State. The courts are required to use
state law rather than customary law in the area of criminal law, as Section 12(6)
provides that ‘no person shall be charged with a criminal offence unless such
offence is created by the Penal Code or some other law’. An example of the
consequences of this is the case of Bimbo vs State, in which the accused was
convicted of adultery by a customary court, however, the High Court quashed
the conviction on the grounds that adultery was not an offence created by the
Penal Code or other written law.112 Further, customary courts are required to
follow the provisions of the Customary Courts (Procedure) Rules in criminal cases,
meaning that even their procedural flexibility is curtailed (Section 21). The
courts are, however, given considerable power, including the power to compel
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attendance (Section 29), to imprison and even to impose corporal punishment
(Section 18).
The relationship between the two systems on an institutional level is very close.
The act provides for appeals to the state courts from the customary courts
(Section 42) as well as supervisory provisions (by chiefs) (Section 40) and
‘revisory’ provisions by magistrates (Section 39). There are also complex
transferral procedures between the two different sorts of courts (Section 37).
Griffiths comments that the closeness of the two courts is not merely determined
by these institutional links, however, but that ‘[t]he personnel themselves view
their role and that of their institution as part of a larger whole, an overall system
in which these institutions have their place’.113 There is even some suggestion
of a real change of personnel within the two systems. For example, Schärf reports
that although the Customary Court of Appeal is in theory staffed by chiefs, in
practice, it is sometimes staffed by non-chiefly bureaucrats.114
The significant advantage of this model is that it allows, indeed fosters, a
cross-fertilisation of ideas and procedures between the two systems. Schärf notes
that ‘the literature reveals an active dialogue between customary courts and
magistrates’ courts and equally that in this situation neither legal system remains
pure.115 In other words customary law is increasingly incorporating aspects of
general law and vice-versa.’ Griffiths similarly finds that it is no longer possible
in Botswana to see the customary system as ‘representing something “other”
than state justice, as more egalitarian and from which considerations of power
and status [are] absent’, but also that neither can the Magistrate’s Court be seen
as ‘representing an inaccessible and inflexible rule based system of justice’.116
(A negative consequence of this, as Griffiths points out, is that women might
not be able to rely on the state system for equality and neutrality, but might
find that there, too, ‘gender cuts across social and economic divisions…to place
women generally at a disadvantage when it comes to negotiating their status
with men’.)117 Some of the other advantages of this model are that it brings
non-state justice systems into conformity with state constitutions, it provides
enforcement mechanisms for the non-state justice system, it makes non-state
justice system officials more accountable and it prevents there being two or more
conflicting systems of justice in operation. Schärf concludes that ‘[b]oth
warranting and recognizing customary courts appears to have reduced the worst
excesses of such courts’.118
There are, however, also a number of disadvantages with the model. First, it has
been argued that the dominance of the State undermines the non-state justice
system. Otlhogile states that ‘[a]lthough the relationship between these two legal
regimes could have been mutually enriching, the inevitable precedence of general
law over customary law has served to undercut the legal and moral authority
of both institutions’.119 Schärf similarly comments that the magistrates can and
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do overturn the judgment of chiefs and thereby undermine the influence of
chiefs and headmen.120 Elechi states that in Nigeria the Customary Courts
are accused of being unnecessarily formal and rigid, employing a coercive
rather than a persuasive approach. Even though the Customary Courts
are staffed by indigenous people, they are employed by and are
accountable to the central government. The delivery of justice in the
customary courts is hampered by a bureaucratic structure and
corruption.121
Penal Reform International similarly argues that the experience of many African
countries in incorporating existing non-state justice systems into the state system
has tended to undermine the positive attributes of the informal system, noting:
The voluntary nature of the process is undermined by the presence of
state coercion. As a result, the courts no longer rely on social sanctions
and public participation loses its primary importance. At the same time,
decisions which do not conform to procedural requirements, or which
deviate from the strict law in the interests of reconciliation may be
reviewed and overturned on appeal to the higher courts. Procedural
requirements invariably become greater and public participation is
curtailed.122
A more optimistic picture is provided by Fombad, who argues that ‘[a]lthough
process-wise and even rule-wise, today’s customary law may not always
correspond exactly with that of the pre-colonial past…value-wise, it has retained
its distinctive communal nature’.123
Boko discusses another problem with this model.124 He points out that although
judges in the customary courts are untrained, and some are barely literate, they
are nevertheless expected to interpret and apply provisions of written penal
laws, none of which has been translated into the vernacular. These courts can
sentence people to custodial sentences of more than five years. He argues:
The only feature of the customary courts which endears them to the
government is that they dispose of their cases quickly and swiftly. But
the quality of the justice they dispense is highly questionable. Perhaps
it is time note was taken that justice rushed may also be justice denied.125
This is of significant concern, especially given Fombad’s observation that in
some towns almost 75 per cent of those in prison are serving sentences handed
down in customary courts.126
A final problem is that in the context of existing local power struggles, such as
between traditional elites and commoners, state incorporation of traditional
chiefly tribunals might give a considerable advantage to one side.127
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The sorts of questions that a state considering such a model would need to
consider are similar to the ones discussed for Model 6 above. If this model were
considered in a three-systems jurisdiction, the State could either incorporate
both non-state justice systems, on similar or different bases, or incorporate one
and develop a different relationship with the other. In the former case, there
would be additional questions concerning pathways between the two non-state
justice systems. In the latter case, the non-state justice system that had been
incorporated would need to develop a relationship with the other non-state
justice system in line with the relationship the State had adopted, as it would
be almost entirely under the control of the State.
Table 7.7
Significant features

• Incorporation of non-state justice system into state system.
• Non-state justice system follows state procedural and substantive laws.

Advantages

•
•
•
•
•

Disadvantages

• State has to invest considerable resources.
• Untrained judicial officers are required to administer state legislation.
• Traditional leaders might feel they are being dominated by the state system and
refuse to cooperate.
• Many of the advantages, such as informality and flexibility, of the non-state justice
system would be reduced.
• Changes the basis on which the non-state justice system wins its legitimacy and
support.
• Payment of people involved in the non-state justice system could lead to jealousy,
division and corruption in the non-state justice system.
• Could stifle the dynamism of the non-state justice system.
• Problem of ‘creeping procedural formalism’.
• Could make the non-state justice system less accessible to the public.
• There could still be ‘non-state’ non-state justice systems competing with and
undermining the ‘state’ non-state justice systems.
• The basic principles of decision making of the non-state justice system are likely to
be substantially modified.

Fosters a cross-fertilisation of ideas and procedures between the two systems.
It brings the non-state justice systems into conformity with state constitutions.
It provides enforcement mechanisms for the non-state justice system.
It makes the non-state justice system officials more accountable.
It prevents there being two conflicting systems of justice in operation, which
alleviates the problems of undermining, double jeopardy and forum shopping.

Circumstances in
Where the non-state justice system has already adopted many features of the state
which the model
system and has lost its traditional basis of legitimacy (for example, by being used by
should be considered colonial governments in a system of native rule such as in many African countries) 128
and there is a need for more grassroots courts.

Mutual adaptations/innovations by state and non-state
systems
This section examines a number of reforms that can be made to state and non-state
systems to help to strengthen the links between them and to enable them to
work in a more supportive relationship with one another. In addition, these
changes could also improve each system, as each would be learning from, and
adapting, positive aspects of the other system(s).129 This kind of two-way
dynamic process might be one of the best ways of allowing the systems to deal
more successfully with new and existing challenges. Most of these changes could
be made within any of the models of relationships, although a few are not so
flexible.
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The changes discussed in this section are considered in the context of a state
and a non-state customary justice system. If the non-state justice system under
consideration is not a customary justice system but another type of legal order
(for example, one based on religion), different adaptations/innovations might
be necessary. The general approach proposed, however—to mirror the changes
made by each so that they grow towards each other and learn from each
other—remains applicable.
Table 7.8: Summary of mutual adaptation possibilities by state and customary
justice systems
Areas of mutual
adaptation
Mutual learning

State
Learn about the customary justice
system’s institutions, principles and
procedures.

Customary justice system
Learn about the state justice system’s
institutions, principles and procedures.

Sharing of procedures Use of more customary procedures in state Consideration of the utility of introducing
courts—for example, by creating hybrid good management initiatives from the
institutions such as Village Courts in Papua state system.
New Guinea.
Adoption of a less adversarial approach.

Awareness programs about different types
of decision-making procedures, especially
in areas where there is domination by
traditional leaders.

Reform the laws of evidence to make them Learn about the State’s rules of evidence
less complex and more culturally relevant. that might be useful.
Sharing of substantive Use of substantive customary law in state Use of human rights principles from the
laws/principles
courts—for example, mandating its use, state system.
as in Papua New Guinea.
Use of key
players/institutions
from the other
system(s)

Use of chiefs/traditional leaders in state
courts.

Use of state officials by the customary
justice system.

Referral of issues/cases to the customary Referral of cases to the state system.
justice system.
Involve traditional leaders in judicial
appointments committees (might not exist
in some/all state systems—for example,
where the appointments are the
prerogative of the Executive).

Involve a member of the state judiciary in
highest levels of the customary system,
either by involvement in appointments or
as a member.

One of the major challenges in this area is identifying how change can be brought
about in customary justice systems, especially in those with a decentralised
administration and limited resources. Woodman has highlighted this issue,
noting that ‘[a]lmost every set of development proposals and even general
discussions of development assume that the type of activity that potentially can
assist development is action by or within the institutions of the state’.130 Given
the practical realities surrounding most customary justice systems, apart from
programs generated within the customary justice system itself (that are likely
to be restricted in scope due to funding and organisational limitations), it is
likely the State will be involved to an extent in any reform program.131 The
challenge is therefore to limit the opportunity for the State to dominate the
reform agenda. One possible way to achieve this is to establish an office with
specific responsibility for assisting customary justice systems with reform
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initiatives, with as much control as possible over the office given to the customary
justice system. Such an office might also ensure that much of the empowerment
of the customary justice system occurs at local levels outside the State, with local
leaders given control over the priorities and directions of reform.
The four areas of adaptation that should be considered are set out in Table 7.8.
It must be highlighted that what is presented are merely suggestions and their
main use is in exposing the range of possibilities available. Depending on the
particular situation of the customary justice system, some might not be helpful.

Mutual learning
One of the easiest, but most important steps for the two systems to work together
well is for each to have a sound understanding of the other. Such an approach
was supported by an Australian Law Reform Commission report in 1986 that
recommended that judges, lawyers and others involved in criminal justice all
needed better information and education about Aboriginal customary laws,
noting that ‘[m]uch can be achieved towards the recognition of Aboriginal
customary laws and satisfying Aboriginal demands in this regard by simple
administrative measures of this kind’.132 Similar comments were made at a
workshop conducted by the New Zealand Law Reform Commission on Custom
and Human Rights in the Pacific, at which some participants observed that rather
than having more supervision of community justice mechanisms by formal courts
and central government, what was needed was greater respect, understanding
and collaboration between the different systems.133
Just as there is an obligation on the State to understand more about the customary
justice system, it is important for those in the customary justice system to
understand the approach and procedures of the state system. At the Vanuatu
Judiciary Conference in 2006, one of the important points to emerge was that
many chiefs were not aware of the mechanisms that currently existed for the
two systems to work together, such as the power given to courts to take into
account customary compensation when sentencing.134 Many were pleased to
discover that this procedure existed, as it made them feel that the kastom system
was given more importance by the State than they had previously thought.
Following from this, one of the major ways identified to move the relationship
between the two systems forward was thus that the Malvatumauri should ‘ensure
that the chiefs are provided with more training and awareness about the existing
state legal structure and laws’.135 This learning could be facilitated through
workshops, conferences and training programs and also through indirect means
such as through the use of assessors, as discussed below. It might also be a useful
idea to have certain people trained as ‘justice advocates’ who can act as resources
for their fellow community members about the state system.
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Sharing of procedures
Changes the state system could make to its procedures
Creation of hybrid institutions
The first reform that the state system can make on a procedural level to bridge
the gap between it and the customary justice system is to create a lower level of
courts or dispute-resolution scheme modelled to a degree on the customary
justice system. These schemes have the potential to deliver many of the same
benefits of a customary justice system, as they are based on tradition, are far
less costly than the state courts and generally much quicker as well. They also
tend to be more informal than higher courts, are staffed by judicial officers with
no formal training in law, may exclude lawyers and employ a less-adversarial
approach. Importantly, however, these schemes are really state institutions as
they are created by statute and have their parameters set by statute. Examples
of such schemes are the Village Courts in Papua New Guinea, local courts in
Solomon Islands, the Island Courts and Customary Land Tribunals in Vanuatu
and the Barangay Justice System in the Philippines.136
There are two main areas of concern with the workings of such hybrid schemes.
The first is that they are susceptible to domination by local ‘big-men’ and can
in fact perpetuate power imbalances, such as those between women, youth and
men. For example, Dinnen argues that the PNG Village Courts ‘reinforce the
subordination of women by condoning “domestic” violence and other abuses,
and regularly exceed their powers’.137 He concludes:
The broader policy challenge is how to avoid the capture of such
institutions by sectional interests [or indeed domination by power
inequalities] while allowing them to remain responsive to local
circumstances. Part of the institutional solution in the case of the village
courts is to ensure effective supervision as provided for under their
enabling legislation.138
It should be noted that the view that women are not given a voice in PNG Village
Courts has recently been challenged by Goddard, who argues that the literature
that espouses this view is not based on rigorous research ‘but by an a priori
position that the male-dominated courts necessarily impose indigenous patriarchal
forms of social control’.139 He states that he ‘remain[s] unconvinced that women
are not generally confident and reasonably successful users of the village
courts’.140
A second problem is that there is often a ‘creeping formalism’ in such courts.
For example, Goddard notes that although the court magistrates in Papua New
Guinea are elected based on their status as customary experts, in fact they rigidly
apply, and are constrained by, state law as well as procedures.141 It is also often
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the case that, although such courts are mandated to apply customary law and
employ customary processes, in reality they may choose not to do so or, as with
the Island Courts in Vanuatu, might not be able to due to the limits of their
warrant.142 Concerns such as these led the Law Reform Commission of Western
Australia to consciously reject the creation of hybrid institutions. It concluded
that ‘an attempt to create an Aboriginal-controlled court which is partly based
on Aboriginal customary law and partly based on general legal principles is
fraught with difficulty’.143
A variation on village courts has been proposed recently to the Fijian Law Reform
Commission. The proposal is essentially to allow villages to make their own
by-laws and for these to be administered by magistrates who will sit frequently
in the provinces. These courts would be conducted in local languages and the
magistrates would have flexibility in dispensing justice, particularly with regard
to alternatives to custodial sentences.144 A similar scheme exists in Western
Australia under the Aboriginal Communities Act 1979 (WA), whereby certain
approved Aboriginal communities can make by-laws controlling behaviour on
their community lands that are enforced by the police and Magistrates’ Courts.
There are, however, some concerns about the viability of such by-law schemes.
In its review of the WA scheme, the Law Reform Commission of Western
Australia found many problems, including issues with enforcement (police had
the responsibility for enforcing the by-laws but were often not present in the
communities), the fact that the by-laws did not reflect Aboriginal customary
law and the fact that they were not necessarily controlled by traditional authority
structures. It concluded that ‘[t]he by-law scheme…has done little to improve
the justice-related outcomes for Aboriginal people or to allow Aboriginal people
to practice customary law’.145 It also noted that ‘what commenced as a
consultation process with consideration to the application and process of
traditional law within the communities, resulted in a process, application and
interpretation of rules and regulations based entirely on [the state] laws and
legal system’.146
Adoption of a less adversarial approach
Many aspects of customary justice systems are far closer to the procedures and
approaches of the inquisitorial system used in many civil law countries than the
adversarial approach used in common law countries. The key characteristic of
such an approach is that the judge or magistrate has far greater control over the
course of the proceedings and does not rely on the parties to bring arguments
and evidence before them. It could therefore be helpful for state systems in
common law countries to move towards the adoption of some aspects of the
inquisitorial approach, such as greater judicial control, less emphasis on the role
of lawyers and less complicated procedural rules. While a complete reform of
the state system is probably unrealistic, an incremental approach could be
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adopted, whereby when a particular aspect of the state system needs to be
changed (for example, new rules of civil or criminal procedure need to be drafted)
then consideration can be given to how a more inquisitorial approach can be
adopted.147
Reform the laws of evidence
A third change that could be considered is to reform the laws of evidence to
make them less complex and more culturally relevant. The laws of evidence are
confusing and frustrating even for those trained in the common law, and for
those participants used to a customary justice system they often appear to be
arbitrary and unfair. In Vanuatu, the rules that seem to cause the most concern
are those preventing the court from looking at material that is not relevant
(compared with the holistic approach taken in most customary justice systems)
and the rules requiring corroboration. In many of the hybrid courts discussed
above, there are provisions allowing for the rules of evidence to be largely
overlooked.148 Again, it is not suggested that the entire system of evidence
needs to be reformed, but that consideration is given to which rules of evidence
really serve a relevant purpose in today’s courts, rather than merely being a
historical relic. For example, in Vanuatu, the common law rules of evidence that
were developed largely in the English context of trial by jury still apply even
though there are no juries in Vanuatu. This reform also involves learning from
the simpler approaches to the laws of evidence from civil law jurisdictions.

Changes the customary justice system could make to its
procedures
Introduction of good management initiatives
There are a number of good management initiatives that customary justice
systems can consider adopting, including the introduction of record and account
keeping, training in the management of meetings and the writing down of oral
laws.149
The benefits of record keeping for a customary justice system are that it helps
to ensure consistency of decisions and also might be needed during appeals or
reviews by overseeing courts in jurisdictions where there is partial or complete
integration. In designing a record-keeping system, one donor organisation advises
that it is important ‘to identify what the recorded information will be used for,
how the system will be maintained and what linkages with the formal system
are envisaged’.150 The benefits of record keeping are shown by the situation
in Bangladesh, where some NGOs have started working with the traditional
customary justice system, known as shalish, to facilitate its use, but also to
modify some aspects. The research has shown that the introduction of basic
record keeping so that agreements and other key proceedings are documented,
together with other factors,151 have made this the most effective form of shalish
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in delivering a degree of justice and alleviating poverty.152 An associated reform
is training in account keeping, especially for customary justice systems that use
monetary penalties and charge fees to hear cases.
In regard to meeting-management training, it has been noted that many of the
benefits of the customary justice system stem from its holistic approach and
ability to include the entire community in the process. One of the challenges
that customary justice systems might face in the future, however, is a lessening
of the tolerance of community members for long, drawn-out and repetitive cases
or meetings. This is likely to be especially the case in peri-urban and urban areas
where community members have work or other commitments they also need to
attend to. This suggests that if customary justice systems wish to remain relevant
and respected by their communities they might need to consider training in
more effective means of time management and keeping cases ‘on track’. Such
reforms will also be useful in developing linkages with the state system as the
State will be more likely to enter into relations with systems that use time and
resources efficiently. The challenge, of course, will be to find a balance between
these aims and the need to keep the courts open to community participation and
holistic in nature.
A final reform to be considered is the recording of substantive customary laws.
This is a controversial reform, which was pursued by many colonial governments,
but more recently has been criticised on the basis that codifying custom
effectively ‘freezes’ it, thus losing its dynamism and flexibility.153 Such moves
also risk customary law starting to be used more as state law, rather than as
principles that are applied in regard to the context of a particular situation. As
discussed in Chapter 4, however, in Vanuatu, it is the chiefs themselves who
are leading the movement to write down their laws in an attempt to give them
greater legitimacy and permanency in response to the challenges of educated
youth and the threats of an increasingly mobile and disparate community. This
suggests that the recording of customary laws might be a useful exercise in itself,
especially for communities in which their customary law is under threat from
the state system, as it will promote community discussion and involvement in
the customary justice system. Further, the problems of ‘freezing’ customary law
by writing it down are not as great as first appear: first, it is largely the customary
justice system that will be using it, and not the courts, so it is not likely to be
used in as rigid a way as it would by those who come from a state law
background; and second, there is no reason why written customary law cannot
be amended when necessary just as written state law is. The New Zealand Law
Reform Commission offers another way around this potential problem with its
suggestion of codifying customary values rather than customary law.154
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Awareness programs about different types of decision-making procedures
Another possibility is awareness raising for leaders of customary justice systems
about different types of decision-making procedures, with particular focus on
those involving a more participatory and conciliatory approach. This could
involve learning about approaches developed by the state system, such as
mediation and arbitration, but also could involve learning about the ways that
other customary justice systems, or parts thereof, make decisions. For example,
in those areas of Vanuatu where the decision-making style is very chief
dominated, such as in North Pentecost, there could be a program whereby chiefs
from more southern areas (where there is a more mediation-style of decision
making) come to provide information and training.
Learn about the rules of evidence
While it is noted above that many rules of evidence might be due to historical
factors and do not serve an important purpose in the court systems today, it is
also true that many rules are useful. It is likely that, as has happened in Vanuatu,
the influence of the state system has meant that many customary justice systems
are starting to face pressure from communities to incorporate concepts such as
proof in their determination of cases. In countries where this occurs, it might
be useful for customary justice systems to learn about the basic rules of evidence
that might be helpful, such as the rules against leading questions and hearsay.

Sharing of substantive laws/principles
Use of substantive customary law by state courts
The focus of this study has been largely on institutions and processes rather
than substantive law, but this should not be taken to mean that substantive law
is not important as well. Many countries recognise that it is important for state
courts to use substantive customary laws in their decision making, but the
implementation of this has proven to be difficult in practice. Some countries
such as Vanuatu and Solomon Islands have provisions in their constitutions
stating that customary law is a source of law. There has, however, not been
consideration of how the courts are to go about treating customary law and, as
a result, it is not often used.155 A number of countries have gone further than
this and attempted to deal with this question through legislation, such as: the
PNG Customs Recognition Act 1963,156 the PNG Underlying Law Act 2000 (which
imposes on legal counsel an obligation to plead custom where it is relevant),157
the Solomon Islands Customs Recognition Act 158 and the Australian draft
Aboriginal Customary Laws (Recognition) Act 1986 (which has never been
implemented).159
It does not appear that any of these pieces of legislation have been particularly
successful, although some developments in the Underlying Law Act, such as
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treating custom as law instead of fact—allowing courts to declare customary
law by judicial notice and providing guidelines for choosing which customary
law to apply to particular proceedings—have been favourably commented on.160
The most significant problem, as pointed out by Corrin Care and Zorn is that the
Underlying Law Act still leaves the recognition of custom essentially to counsel
and the courts, which, given the common law bias of the judiciary, could mean
that the mandate to use custom remains unfulfilled.161
These reflections suggest that, in addition to such legislation, the knowledge
and the will of all the judges and lawyers involved with the system are needed
to bring such ideals into practice. Combining some of the methods suggested in
this section might be a way of creating such knowledge and will. A final
suggestion, made by the New Zealand Law Reform Commission, is for a country
to ‘develop non-prescriptive custom law commentaries to give judges, officials
and others insight into the nature of the custom law(s) operating in its
territory’.162

Use of human rights principles
Human rights law is an area where the customary justice system could learn a
great deal from the state system, in particular in relation to principles of natural
justice. Although there has been a considerable literature written on the supposed
‘conflict’ between human rights and custom,163 a recent study by the New
Zealand Law Reform Commission has found that this conflict has been
exaggerated, stating:
[T]he human rights framework’s focus on individual rights is said to be
in conflict with the customary focus on the individual’s duties to the
group. However, human rights are also concerned with groups. In
addition, with every right there is a duty and with every duty a right.
Whether more stress is given to one or the other depends on the problem
in question.164
It recommends that a harmonising approach be adopted when dealing with
human rights and custom. Such an approach draws on the values of custom and
human rights to enhance custom and advance the application of human rights.
This harmonising approach could usefully be adopted in areas where there is
likely to be some disparity between the approaches of the customary justice
system and the state system, such as issues concerned with:
•
•
•
•

tensions between individual rights and community interests—for example,
freedom of religion and freedom of movement
fair process and bias, partiality and conflict of interest
punishment—for example, banishment
women, young people and other vulnerable groups.
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Ibhawoh similarly advocates giving cultural communities within the state some
latitude over how to put human rights into practice.165 She suggests that one
approach that has worked in some African countries to help achieve this
congruence is to involve the community in advocacy, information, education,
legislation and policy formation.166 She also argues that the dialogue about
human rights should be a two-way process, because ‘a complementarity if not
an absolute congruence of state laws and cultural norms is required if national
human rights regimes are to gain grassroots acceptance’.167 Faundez also
observes:
It is not necessary to adhere to any form of moral relativism to realise
that it is often impossible, unwise and even counter-productive to attempt
to remedy at once all the human rights shortcomings of the non-state
justice systems. It must also be borne in mind that many non-state justice
systems come into existence precisely because the official legal system
tramples or ignores the rights of members of remote or marginal
communities.168
Bringing these ideas together, it is suggested that customary justice systems
investigate developing a dialogue with the State over human rights standards
and develop training programs in human rights that draw on customary
principles, and also take into account why customary justice systems operate in
certain ways, given cultural, political, institutional, economic or security
constraints.169 It must be acknowledged, of course, that it might be difficult to
identify who exactly will be the actors to do this and how it can be done given
the problems in some societies of determining who is entitled to speak on behalf
of customary systems. A national customary organisation—for example, the
Malvatumauri in Vanuatu—is one such institution that could be used to
coordinate such a dialogue.
Another way for customary justice systems to develop human rights is through
the creation and dissemination of handbooks for customary justice system officials
that clearly state what types of standards should be applied. For example, the
PNG Village Courts Handbook contains information for Village Court officials
such as, ‘[i]t is the new custom of all people in Papua New Guinea that women
have the same rights as men. No one can argue with this’ and ‘[w]hen dealing
with disputes involving children such as a custody matter, custom cannot be
applied if the result will not be [in] the best interests of the child’.170
A final way to improve the compliance with human rights standards for
customary justice systems is to introduce positive measures to ensure greater
participation by women in the customary justice system, as decision makers
and, where appropriate, as lay advocates or customary law advisers.171
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Use of key players/institutions from the other system
Use by the state system
Use of chiefs/traditional leaders in state courts
A further measure to strengthen the linkages between the two systems is the
adoption of a system of assessors in the state courts. The role of assessors would
be to sit with state court judges and assist them to reach a decision on the facts
in the cases that come before them, or else to help the judge in accessing and
understanding customary law.172 The assessors could be leaders of the customary
justice system and would thus be able to act as an important bridge between
the two systems as they would pass knowledge about the substance and processes
of each system back and forth. For example, the position of assessors was included
in the new judicial system of Bougainville in order to assist formal courts to
understand kastom and customary practices.173 Assessors could be used just
for sentencing or for a determination of guilt in criminal cases. Other areas of
law where they would be particularly useful are family law and land cases.
Consideration would need to be given to what sorts of powers the assessors have
(advisory only or with a power of veto)174 and who should be the assessors for
particular cases. This latter question is particularly vexed in countries where
there is a great deal of diversity in custom throughout the jurisdiction. Decisions
need to be made about where the balance should be found between ensuring
the assessors are familiar with the relevant customary practices and ensuring
that there is not a problem of perceived bias or conflict of interest.
Another adaptation that would use traditional leaders is the development by
state courts of restorative justice initiatives, such as circle sentencing programs,
which draw on customary ideas of reconciliation rather than retribution.175
These courts might include members of indigenous groups to advise magistrates
on sentencing options, and the aims might include involving the community as
much as possible in the court process and using the courts as the gateway to
treatment for the offender.176 For example, in Australia, various states and
territories have introduced their own ‘Aboriginal courts’, although it should be
noted that these courts ‘operate within the boundaries of the Australian legal
system and in no case does an Aboriginal Elder have authority in the Australian
legal system to decide a case or impose punishment’.177 Examples are the Koori
Court in Victoria, the Murri Court in Brisbane, the Nunga Court in South
Australia, Circle Sentencing in New South Wales,178 the Ngambra Court in the
Australian Capital Territory and the Darwin Community Court in the Northern
Territory.179 The key features of these courts are that they use informal
procedures and communication, involve Aboriginal elders in the sentencing
process (although only in Queensland are magistrates obliged to consider what
these elders have to say)180 and they allow all parties to speak about the crime
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and approach the issue of sentencing, taking a holistic account of the offender’s
circumstances. Appraising the effectiveness of these courts, the Law Reform
Commission of Western Australia states: ‘While it is still too early to judge the
success of Aboriginal courts, especially in terms of recidivism, there are positive
signs that these courts have achieved significant gains in terms of justice outcomes
for Aboriginal people.’181
A review of the NSW Circle Sentencing program found that it had considerable
advantages, including breaking the cycle of recidivism, promoting healing and
reconciliation and reducing the barriers between the courts and Aboriginal
communities.182
Finally, other ways such key players could be used are as expert witnesses who
would come to court to provide evidence about customary law or by customary
institutions providing amicus curiae briefs to the court.183
Referral of issues/cases to customary justice systems
It might be possible to explore avenues for referring cases or parts of cases to
the customary justice system for matters such as mediation and conciliation, for
advice on a point of customary law184 or even for diversion before a case gets
to court.185 Such proposals could be considered along with the adoption of a
policy of ‘judicial deference’ proposed by the New Zealand Law Reform
Commission.186 This involves state judges respecting and deferring to the
specialist skills and local knowledge of customary justice systems. In many
respects, such involvement is likely to be far less controversial and political than
the relinquishing of absolute control over judicial power. The Australian Law
Reform Commission has noted that proposals that ‘focus on mediation and
conciliation and a greater voice for Aborigines in the existing criminal justice
system pose fewer problems of implementation than proposals for “Aboriginal
courts”’.187
Involve traditional leaders in judicial appointment committees
The idea of involving traditional leaders in judicial appointment committees
comes from Bougainville, where the new constitution provides that a traditional
chief or other leader should be included in the membership of such a
committee.188 In addition, it provides that one consideration the committee
should have when making appointments is the ‘extent of a person’s knowledge
of the Bougainville situation and of Bougainville Kastom’.189 The Report on the
Bougainville Constitution notes that these provisions ‘ensure that the importance
of kastom, in particular, and its roles in the law and justice system must be kept
well and truly in mind when all judicial appointments are being made’.190
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Use of key players by the customary justice system
Use of state assessors, kiaps or state police
During the period of colonialism in Vanuatu and Papua New Guinea, there was
a system of assessors and kiaps, respectively. The role of these institutions was
roughly similar: they involved investing state officials with power in a range of
matters, including local dispute resolution, and sending them on regular patrols
of rural communities.191 The kiap, for example, could ‘link dispute resolution
to the provision or withdrawal of various “government” services and facilities.
He could persuade and reward, as well as punish. He could address remedies to
either individuals or groups.’192 In relation to the kiap system, Dinnen comments
that ‘[i]n practice, if not necessarily by design, kiap justice allowed for a high
degree of articulation between formal and informal fields of justice’.193
Consideration could be given to developing a similar mechanism today, whereby
a person with access to state resources is used by the customary justice system
as a bridging point and also a support. Such a person could be in the form of a
‘justice advocate’, mentioned earlier under ‘Mutual learning’, a probation officer
or even a police officer.
Another way to use state officials is to establish a ‘dial-a-judge’ (or retired judge)
service to assist the administrators of the customary justice system to have a
better understanding of how the state system would really operate in a particular
case. The rationale for this is that if they were able to have regard to what
decision a state court would make when faced with similar facts, they might
make decisions that are less disparate than they would without such information.
This might in turn reduce the likelihood of forum shopping and the associated
problems such a practice creates.194 If a customary justice system decides to
make a decision that is very different to what a state court would decide, it
would be better for this to be discussed openly, and the reasons for the decision
justified, rather than people speculating about it on the basis of what is likely
to be inaccurate information.
Referral of cases to the state system
The customary justice system (as a whole or in different parts) could develop a
policy concerning the types of cases it considers the state system should handle
and inform the relevant community about the policy and refer such cases to the
state courts when they arise. This could be done in conjunction with the relevant
officials from the state system. Such a measure would build linkages with the
state system, reduce any potential conflicts over the exercise of jurisdiction and
assist in dispelling community confusion about which system to put which cases
before.
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Involve a member of the state judiciary in the customary justice system
The final proposal is to involve a member of the state judiciary in the top levels
of the customary system, either as a decision maker (for example, as a special
member who could be brought in to deal with certain important cases) or by
involvement in decisions regarding the composition of this highest level. For
example, in Vanuatu, a member of the judiciary (one with a track record of a
respectful dialogue with kastom) could be involved at island or provincial levels
of the kastom system at various times. This would be important on a symbolic
level and also would provide considerable opportunity for cross-fertilisation of
ideas in the context of specific situations.195

Conclusion
The aim of this chapter was to unpick terms such as ‘recognise’ and ‘harmonise’
by exploring in detail as many different types of relationship state and non-state
justice systems could have with each other as possible. These were conceptualised
as existing along a spectrum of increasing state recognition of the non-state
justice system and specific features of their relationship were highlighted. The
dimensions of variation that underpin the typology are as follows:
•
•
•
•
•
•
•
•
•
•

the extent of repression of a non-state justice system by the State
the extent of informal support and regulation of a non-state justice system
by the State
the existence and operation of informal relationships between stakeholders
in the two systems
whether there is constitutional recognition of non-state justice systems
the extent of formal recognition of the exercise of adjudicative power by a
non-state justice system, and the exclusivity or otherwise of that jurisdiction
the extent of formal regulation of a non-state justice system by the State
(appeals and supervision)
the extent to which a non-state justice system is free to follow its own
procedures and substantive laws
the extent to which a state funds a non-state justice system
the extent to which a state enforces decisions made by a non-state justice
system
the availability and type of appeals from a non-state justice system to the
State.

In addition, this chapter developed a range of mutual-adaptation options for
states and customary justice systems to assist them to work together in more
supportive ways. The main areas identified were:
•

238

mutual learning about the other system’s or systems’ principles, institutions
and procedures

A typology of relationships between state and non-state justice systems

•
•
•

adoption of procedures from the other system(s) to facilitate pathways
between the two systems that might offer improvements to the other system(s)
more use of substantive laws and principles from the other system(s) to
improve each system and to lessen any substantive differences between them
use of key players and institutions from the other system(s) to facilitate
mutual learning, aid cross-fertilisation of ideas in the context of specific cases
and for symbolic purposes to demonstrate the closeness of the relationship
between the two systems.

It has been shown that what is important in this exercise is for both systems to
make changes so that the bridge starts to be built on both sides of the river.
Through surveying literature from many different jurisdictions, we found that
in the majority of jurisdictions relationships between state and non-state justice
systems were not mutually supportive, and even the more ‘successful’ examples
had problems that we identified. These findings suggest that for many
jurisdictions what is required is reform of the relationship between the state and
non-state justice systems to maximise the chances of the systems cooperating
with each other, performing to their fullest potential the tasks for which they
are best suited and covering each other’s weaknesses with their own strengths.
The final chapter of this study proposes a method for a jurisdiction wishing to
undertake such reforms, using the typology and mutual-adaptation suggestions
developed in this chapter.
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