
Chapter 5: Australian Maritime
Expansion

The developments in Australian maritime expansion, fisheries policy and
legislation with regard to Indonesian fishing activity in waters now claimed by
Australia are complex. While many of these developments have been analysed
in detail by Campbell and Wilson (1993), any analysis of the current situation
must begin with an historical perspective. The offshore islands and coral reefs
located along the continental shelf in the Timor Sea have long been ‘stepping
stones between Asia and Australia’ for both European and Indonesian mariners
(Fairbridge 1948: 193). While most of the reefs and islands of the Timor Sea were
mapped and named by European mariners, 1  Indonesian fishermen were engaged
in regular voyages to these isolated offshore areas well before the nineteenth
century.

American whalers discovered the large deposits of guano on islands in the
northwest Kimberley region in the 1840s. Guano was exploited only periodically
before the 1870s, when more regular exploitation was carried out at a number
of offshore islands, including Ashmore Reef and Browse Island (Woodward 1917:
10). Sovereignty over Ashmore Reef then became the subject of international
rivalry between American and British interests in this business. After a period
of negotiation between the British Colonial Office and the US State Department,
Britain annexed Ashmore Reef in 1878 and Cartier Island in 1909 (Langdon 1966:
556). 2  In 1904 the export of guano was prohibited (Woodward 1917: 9), but
the crew of the British cruiser Cambrian formally took possession of Ashmore
Reef in 1906. The captain, five officers, and 200 men as a guard of honour landed
on the island, hoisted the Union Jack, sang the National Anthem, and fired a
21-gun salute (Northern Territory Times, 16 February 1906).

The status of these islands began to attract attention in the early 1900s when
claims were made about illegal poaching in the region. In 1909 Henry Hilliard,
who was then still a British subject, complained to the Secretary of State for the
Colonies in London about boats from the Dutch East Indies fishing at Long Reef,
Adele Island, and a reef near Swan Point. He reported that they were interfering

1  Cartier Island was discovered by the English Captain Nash in the Cartier in 1800. Scott Reef was
discovered and named by Captain Heywood of the Royal Navy while surveying the northwest of
Australia in 1801 in HMS Vulcan (Fairbridge 1948: 209). Ashmore Reef was named after Captain Samuel
Ashmore, who sighted and named the island in 1811. Captain Ashmore had sighted and named the
nearby Hibernia Reef after his ship, the Hibernia, during an earlier voyage in 1810 (ibid.). Browse Island
was named in 1838 after being sighted by a schooner captain of that name on a return journey from
Roti to the Kimberley (ibid.: 210). Seringapatam Reef was sighted by the crew of the merchant ship
Seringapatam in 1842 (ibid.: 211).
2 There does not appear to have been any conflict over Browse Island since it was already a possession
of Western Australia (Bach 1955: 209).
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with his trepang operations (Bach 1955: 208). However, Hilliard’s own activities
began to arouse interest among Australian authorities who were concerned about
foreign-based companies poaching in Australian territorial waters, the limit of
which extended 3 nautical miles (nm) out from the low water mark (ibid).

Further reports of poaching persuaded the Commonwealth to commission a
gunboat to carry out patrols of the northwest waters, but the only arrests made
at this time ‘turned out to be a source of embarrassment to the Australian officials’
(Crawford 1969: 117). In 1911 the gunboat arrested two schooners fishing at
Scott Reef, the Harriet and the Fortuna, and escorted them to Broome. It was
suspected one of the vessels belonged to Hilliard. The captains, W.S. Smith and
Pebo Doro, were charged with smuggling under the Western Australian Customs
Act, and once they had paid their fines by selling their catch of trochus shell
the schooners were released. Apparently the prosecution had tendered as
evidence a proclamation dating from 1900 which defined the boundaries of
Western Australia to include all islands adjacent in the Indian Ocean (Bach 1955:
218). The fines had to be refunded when it was later conceded that the arrest
had been illegal because Scott Reef was outside Australian waters (ibid.). Most
of the files relating to the incident had by then been destroyed to hide the
Government’s embarrassment and only a ‘bare outline of the episode had been
preserved’ (ibid.). The ambiguous status of Scott Reef remained until 1924 when
it was finally declared to be part of Western Australian territory (Bottrill 1993:
46).

The Western Australian Government continued to receive reports about
vessels from the Dutch East Indies illegally fishing along the Kimberley coast
and on offshore reefs and islands, including Ashmore Reef, but was ‘largely
powerless to act against these incursions’ (Campbell and Wilson 1993: 22) since
the region ‘remained virtually beyond the limits of government control’
(Crawford 1969: 116). Between 1919 and 1923, state authorities made frequent
appeals to the Commonwealth to provide a warship to patrol the coast against
vessels from Kupang which were allegedly violating territorial waters (Bach
1955: 209).

In the latter part of 1923, Henry Hilliard petitioned the Australian Minister
for External Affairs to grant him a fishing concession for Ashmore Reef. He once
again complained of perahu from Java and Timor denuding the reef of its trepang,
trochus and seabird populations, and suggested that if he could fish there he
could protect the stocks from poachers (Bottrill 1993: 45), but there is reason to
believe that Hilliard and his son Robin were the actual ‘raiders’ (Campbell and
Wilson 1993: 23).

In 1923 the Western Australian Government formally complained to the
Commonwealth following reports of illicit fishing at Ashmore Reef. As the
Commonwealth had no authority over the islands, which were still under British
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control, they referred the matter to the British Government. In 1931 the British
transferred the islands to Commonwealth control and in 1933 the Commonwealth
Ashmore and Cartier Islands Acceptance Act was passed. When this came into
force in 1934, the islands were transferred to Australian sovereignty. Under this
legislation the Western Australian Government was empowered to make
ordinances for the new territory, but it decided that there were few practical
benefits to be obtained from administering the islands, so it asked the
Commonwealth to take over these administrative duties. In 1938 the legislation
was amended to vest control of the islands in the Administrator of the Northern
Territory (Langdon 1966: 56–8).

Australian Government Perspectives in the Post-War Period
Until 1952 Indonesians were free to fish anywhere off the coast of Australia and
its islands so long as they were outside the 3 nm limit of territorial waters
(Campbell and Wilson 1993: 115). In 1952, the Commonwealth Pearl Fisheries
Act came into force, making it illegal to collect sedentary species on the
continental shelf. 3  In the following year Australia made a unilateral claim over
the entire continental shelf in order to protect pearl shell resources from Japanese
fishing activities. Although the Australian Government now had the legal powers
to prosecute Indonesian fishermen as well, it did not yet have the capability to
apprehend them (ibid.: 28).

One ‘official perspective’ on Indonesian voyaging in the 1950s and 1960s was
that ‘there were practically no intentional visits by Indonesian fishermen to the
north-west coast’ and the few that did venture onto the northwestern continental
shelf were believed to be ‘storm-blown’ arrivals (Campbell and Wilson 1993:
35). Campbell and Wilson call this the ‘myth of emptiness’. A second official
perspective, which they call the ‘myth of subsistence’, was that all Indonesian
fishermen who did fish in the northwestern region during this period were doing
so to meet subsistence needs. These two perspectives influenced Australian
government responses to incursions into the Australian Fishing Zone until the
late 1960s, when a redirection in policy led to greater maritime surveillance and
control over Indonesian fishing activity.

Encounters between Australian residents and Indonesian fishermen during
the 1950s and 1960s were rare and mostly unreported. During this period:

there was practically no surveillance … no system for reporting and
recording sightings, and the [Kimberley] area was sparsely populated.
[It is reasonable to assume] that only a small proportion of visits would

3 The legislation gained international endorsement in 1960 through the United Nations Convention on
the Continental Shelf (UNCLOS II). It was later superceded by the Continental Shelf (Living Natural
Resources) Act 1968.
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have been sighted, with even fewer being reported (Campbell and Wilson
1993: 34, 37).

Reports of ‘spasmodic sightings’ of Indonesians were made by Cape Leveque
lighthouse keepers in 1957 and 1960 (ibid.: 25). Their diary records that foreign
fishermen were collecting water from the mainland but their identity is not
recorded. Eight perahu were sighted at Adele Island by members of the Australian
Iron and Steel Company in April 1957, and in August that year, Aboriginal
people from the Sunday Island mission also sighted perahu off Cape Leveque. In
August 1958 the Australian navy ship HMAS Cootamundra visited Ashmore
Reef and found Indonesian perahu (reportedly from Kupang) anchored there
(ANPWS 1989: 10). But only one episode around this time elicited any significant
government response.

On 5 October 1957 a perahu, the Si Untung Slamat, sailed in and berthed at
the town wharf in Yampi Sound on Cockatoo Island. 4 The captain and some
crew were taken to a local office and interviewed by the Acting Customs Officer,
Mr Smith. It was found that the crew had left Raas Island, near Madura, and
sailed to Kupang, then south to the northwest coast of Australia where they
fished for trochus shell and trepang. They were then caught in a storm at sea
and blown off course. The perahu and crew drifted for five days to the southeast
until they saw signs of habitation at Cockatoo Island. The crew were given
medical attention and the vessel was re-provisioned. On 8 October the boat set
sail, supposedly for Kupang.

On the next day Aborigines from the Sunday Island mission saw the crew of
a perahu collecting trochus shell at Cleft Island. This was reported to Mr Smith
on 11 October, and then to the Western Australian Fisheries Department in
Perth. This time Smith was instructed by the Federal Department of Customs in
Canberra to intercept the vessel and interview the crew suspected of illegal
fishing. An air search found the vessel anchored off the reef off McIntyre Island,
8 km north of Cockatoo Island. 5

On 15 October Smith and five local residents, including Ronald Lind and a
woman who could speak Malay, left Yampi Sound in the launch Balga, armed
with a loaded .303 rifle. The vessel was located, the captain and first mate were
interviewed, and a search of the perahu revealed a quantity of trochus shell,
trepang and dried fish. The captain could not produce any papers permitting
him to fish in Australian waters, so the crew were arrested and the boat was
towed back to Yampi and thence to Derby on King Sound. Customs and
immigration formalities were completed, a rooster found on board was destroyed,

4 This sighting and the previous sighting off Cape Leveque are both documented in Australian Customs
Service file WA 57/8527.
5  Photographs of the boat that appeared in The West Australian newspaper of 19 October 1957 show it
to be a Madurese perahu lete lete (see also Lind 1994: 143).
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and the crew and vessel were handed over to an inspector from the WA Fisheries
Department who had flown in from Broome to investigate the matter. The captain
was charged under the WA Fisheries Act 1905 on two counts of using an
unlicensed boat and illegally fishing in Australian territorial waters. He appeared
in the Derby court on 23 October, was convicted on both counts and fined the
minimum amount of £ 15. The Indonesian embassy in Canberra agreed to pay
the fine, which was out of all proportion to the cost of apprehension and
investigation. The boat and crew departed for Indonesia the following day (Lind
1994: 141–6).

This was the first time a foreign fishing vessel had been apprehended in the
area since Hilliard’s two schooners were arrested at Scott Reef in 1911. The gap
in time illustrates the lack of any coherent maritime policing policy in the
intervening years. When the issue of illegal Indonesian fishing was raised in the
WA Legislative Assembly on 17 October 1957, the Minister for Fisheries admitted
that this was not a new problem.

Vague reports have from time to time reached me of Indonesian fishing
and shelling activity in the rather inaccessible waters off the North-West
coast. As their operations were always well off the beaten track, no
opportunity has offered, in the interval between the 1949 incident written
up by Dr Serventy and the present week to board any such vessel to
ascertain whether it has, in fact, been engaged in unlawful practices
(WA Legislative Assembly Hansard 17 October 1957, quoted in Campbell
and Wilson 1993: 26).

This statement reveals the official view of the northwest as an isolated, lawless
‘colonial frontier’, even in the late 1950s (Campbell and Wilson 1993: 26). The
Government was still uncertain about the legality of Indonesian activity, there
was very little information about it, and practically no official contact between
government officials and Indonesian fishermen. The minister went on to say
that ‘without a patrol boat little could be done to police territorial waters off the
northwest’ (The West Australian, 18 October 1957).

European commercial and political influence along the northwest coast and
offshore waters increased in the early 1960s when multinational companies
started looking for oil in the region (Campbell and Wilson 1993: 26). During
geological surveys of Browse Island, Scott Reef and Ashmore Reef employees
from the Burma Oil Company found further evidence of Indonesian activity
(Crawford 1969: 133–7). In August 1965 the company installed its first drilling
rig near Ashmore Reef, and the workers on the rig were regularly visited by
Indonesian fishermen. One party, reportedly from Madura, visited the rig in
February 1967, and another group of five vessels, some possibly originating
from Timor, and with at least one woman on board, visited in October (Crawford
1969: 133–7). In February 1968, Crawford went to Ashmore Reef and spent five
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days living aboard a perahu that originated from Raas, off Madura, and
documented Madurese voyages to the reefs and islands further to the south of
Ashmore Reef. He also described fishing and curing activities. During this time
he sighted 11 perahu, all of which originated from Madura or Raas. His is the
first report that linked the crews and boats from Madura and Raas with
re-provisioning in Kupang and the sale of marine products through the trading
centre of Makassar (ibid.: 137–56). 6

Campbell and Wilson (1993: 37) emphasise that visits to the northwest during
this period were not cases of subsistence fishing nor were the boats storm-blown
arrivals; they were intentional voyages that had a specific commercial orientation.
Ethnographic material presented in the previous chapter showed that Bajo
perspectives also emphasise the intentional and commercial nature of fishing
voyages at this time. Bottrill (1993) and Campbell and Wilson (1993: 27, 37) cite
oral histories from residents of Pepela that also supports this argument.

New Bilateral Arrangements with Indonesia
In 1958 and 1960, the First and Second United Nations Conventions on the Law
of the Sea (UNCLOS I and II) established international standards for the
delimitation of national fishing zones and territorial seas. In the following decade
many countries unilaterally extended their territorial waters and extended their
fishing zones from 3 nm to 12 nm. Indonesia claimed a 12 nm territorial sea in
1960 (Campbell and Wilson 1993: 116), and Australia followed suit in 1968.

Although the Australian Fishing Zone (AFZ) was reserved ‘for the exclusive
use of fishermen and vessels licensed under Australian Law’, the Australian
government decided that traditional Indonesian fishing practices in waters now
claimed by Australia could continue provided that:

The operations were confined to a subsistence level, and the operations
were carried out in the Declared Fishing Zone and territorial sea adjacent
to the Ashmore and Cartier Islands, Seringapatam Reef, Scott Reef, Adele
Island and Browse Island (DFAT 1988: 1).

This was the ‘first time since the turn of the century that Australian policy had
been exclusively directed at Indonesian fishermen’ (Campbell and Wilson 1993:
116–7). Nothing was said as to how it was to be legally enforced, nor was it made
clear how the Indonesian Government and the fishermen themselves were to be
informed of the arrangement. The official view that Indonesians engaged in
subsistence, rather than artisanal, fishing appears to have influenced this decision,
and this view still formed the basis of misguided policy responses towards
Indonesian fishing in the following years.

6 Two later reports of sightings found in Western Australian archives mention three perahu near Cape
Bossut Creek south of Broome in May 1969 that were supposedly heading for Mermaid Reef at Rowley
Shoals, and four perahu located off Cape Leveque in 1970 (Campbell and Wilson 1993: 36–7).
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There was no regular air or sea surveillance of the northwest Australian coast
before 1974, but in that year the Royal Australian Navy (RAN) and Royal
Australian Air Force (RAAF) began to conduct monthly sea and air patrols. By
July 1974 there were reports of large numbers of foreign boats operating off the
coast of Western Australia, and as the year wore on, ‘more credible’ reports of
Indonesian vessels targeting trochus shell in and around King Sound (Campbell
and Wilson 1993: 38–9). 7  According to Campbell and Wilson, the Australian
Government took this as evidence of ‘a dramatic rise in incursions’, and the
‘myth of emptiness’ was then replaced with what they call the ‘myth of invasion’.
This in turn prompted a further increase in sea and air surveillance of the
northwest coast. 8  After 1973, claims were also made that Indonesian fishermen
had now begun to visit the coast of Australia in large numbers with the deliberate
intent to engage in commercial fishing instead of just fishing for subsistence
(ibid.: 39, 61).

The 1974 Memorandum of Understanding
Prime Minister Whitlam met with President Suharto in Jakarta in September
1974, and officials of both governments met in November to ‘discuss the specific
concerns of the two Governments about the activities of Indonesian fishermen
in Australian waters’ (DFAT 1988: 1). The outcome was the signing, on 7
November 1974, of a ‘Memorandum of Understanding between the Government
of Australia and the Government of the Republic of Indonesia Regarding the
Operations of Indonesian Traditional Fishermen in Areas of the Australian
Exclusive Fishing Zone and Continental Shelf’ (see Appendix B). This MOU,
which came into force on 28 February 1975, remains the foundation of current
fisheries policy in the declared zone off the northwest coast of Australia. It
declared that ‘Indonesian traditional fishermen’ would be allowed to collect and
fish certain species within a 12 nm radius of Ashmore Reef, Cartier Island, Scott
Reef, Seringapatam Reef and Browse Island (see Map 5-1). 9

7  Some perahu were also seen to have dried shark fin and flesh on board.
8  From figures tabled in Parliament in August 1975, concerning reported sightings of Indonesian vessels,
and the level of air and sea surveillance between 1972 and 1975, Campbell and Wilson (1993: 39) argue
for a ‘strong correlation between the introduction of surveillance and the dramatic increase in reported
sightings’ over the period 1972–75.
9  Adele Island, which Indonesian fishermen had access to under the previous declaration of 1968, and
Rowley Shoals, which they had been visiting since at least the latter part of the nineteenth century,
were not covered by the MOU (Campbell and Wilson 1993: 122).
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Map 5-1: Location of permitted areas of access for Indonesian fishermen in
the Australian Fishing Zone under the 1974 Memorandum of Understanding.
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Traditional fishermen were defined in the MOU as ‘fishermen who have
traditionally taken fish and sedentary organisms in Australian waters by methods
which have been the tradition over decades of time’ (author’s emphasis). Under the
agreement, fishing was to be confined to offshore reefs and islands. Fishermen
would be allowed to take shelter in anchorages at specified islands and reefs,
but all landings would be prohibited with the exception of East Islet and Middle
Islet at Ashmore Reef, where fishermen would be permitted to land for the
purpose of collecting fresh water. The taking of sea turtles was forbidden.
Sedentary species that were protected under the Continental Shelf Act 1968, such
as trochus, trepang, abalone, green snail, sponges and all molluscs, could be
taken only within 12 nm of the specified islands and reefs, and not from any
other part of the continental shelf.

In February 1975 the Commonwealth Fisheries Act 1952 was amended to
make foreign fishing within the 12 nm fishing zone an offence regardless of the
purpose. However, the legislation allowed that, ‘as a gesture of friendship …
Australia would refrain from enforcing its fishery laws against Indonesian
fishermen who complied with the limitations set out in the 1974 Memorandum
of Understanding’ (DFAT 1988: 2). Those who did not comply could be brought
before the Australian courts and charged under the new amendments to Sections
13AA and 13AB concerning foreign fishing. 10

Australian Enforcement of the MOU
With legislative powers now in place to deal with Indonesian fishermen operating
outside the allowed areas, the Australian Government mounted a massive air
and sea surveillance campaign officially named ‘Operation Trochus’. It was
undertaken in two consecutive years as Trochus 75 and Trochus 76. From March
1975, the RAN conducted almost continuous sea patrols of the region, and there
were fortnightly surveillance flights by RAAF aircraft as well (DFAT 1988: 12).
These operations formed the ‘enforcement and education arm’ of the MOU
(Campbell and Wilson 1993: 65). Operation Trochus officially ceased in June
1976, partly because some of the surveillance aircraft were destroyed by a fire
at their base in Nowra (in New South Wales), and partly because the
Darwin-based naval patrol boats were diverted to deal with the arrival of
Vietnamese refugees after the fall of Saigon. However, because of ongoing
infringements by Indonesian vessels collecting trochus within 12 nm of the
Australian mainland, regular air and sea patrols continued after that date
(Campbell and Wilson 1993: 68).

Indonesian fishermen found operating along the Kimberley coast were
informed of the provisions of the MOU and were forced into the permitted areas

10  Prior to the amendments, the Fisheries Act only regulated commercial fishing and only applied to
Australian residents.
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to the north (Campbell and Wilson 1993: 65). Navy patrols encountering
Indonesian perahu handed out leaflets and employed Indonesian interpreters to
assist with the dissemination of information about the MOU. Indonesian officials,
particularly the Governor of the Province of East Nusa Tenggara and the officers
of the Provincial Fisheries Department (Dinas Perikanan), were also involved in
this exercise. A sign was constructed on West Island, part of Ashmore Reef,
with a map and text in Bahasa Indonesia outlining the MOU regulations (DFAT
1988: 2). 11

Once the Fisheries Act had been amended, an inter-departmental committee
planned to authorise the apprehension of some perahu to run a test case in the
Australian courts. It was hoped that ‘the courts would order forfeiture of vessels
owned by Indonesians offending against our Fisheries Laws’ (Campbell and
Wilson 1993: 67). On 13 March 1975 three perahu were detained near Troughton
Island about 16 km north of Cape Bougainville and inside the 12 nm limit. While
under tow to Wyndham one perahu sank and so the skipper did not face charges
(The Kalgoorlie Miner, 17 and 20 March 1975).

13 March 1975: HMAS ASSAIL encountered the perahu ‘KENAGAN
LAMA’, Capt Mahmoud Malang denied fishing and said his boat had
been damaged in a storm and was leaking badly. The ‘Assail’ took the
vessel under tow seemingly against the advice of Mahmoud, and headed
for Wyndham. During the tow the perahu took water and was cast off
after a couple of days. It sank moments later (Bottrill 1993: 54). 12

The other two skippers were charged under Section 13AA of the Fisheries Act
which states that:

A person shall not, in the Australian fishing zone

(a) use a foreign boat for taking, catching or capturing fish for private
purposes; or

(b) use a foreign boat for processing or carrying fish that have been
taken, caught or captured for private purposes with the use of that boat
or another boat.

Penalty: $5000.

Under this section of the Act, a captain can be charged even if the fish on
board the vessel were caught outside the AFZ and the vessel is in transit through
the AFZ or forced into the zone by adverse weather (Campbell and Wilson 1993:
66). In this case the captains claimed that ‘they had been travelling for more

11 This was a rather strange move because Indonesian fishermen were forbidden to land there under
the MOU.
12  Bottrill does not cite the source of this quotation, but it is most likely taken from WA Fisheries
Department archive files held in the Battye Library in Perth.
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than a month in their tiny boats and had not intended to enter Australian waters
but had been blown off course by westerly winds’ (The Kalgoorlie Miner, 20
March 1975). The captains were found guilty but Magistrate Ian Martin refused
to order any punishment as he considered they had no option to argue their
defence under the law. In his words:

the men were unlucky to have been blown off course, unlucky that they
had no clear indication that they were in Australian waters and unlucky
to be charged under a law worded as it was (ibid.).

In a statement written in March 1976, contained in an Australian Fishing Zone
file held at the WA Fisheries Department, the failure of the cases is explained
as follows:

Simply the problem is this then. Fisheries legislation can be effectively
applied to keep and remove Indonesian fishermen from the Australian
mainland areas, but if the same legislation is used in an attempt to
persuade the courts that the fisheries offences are of such seriousness as
to require forfeiture of the vessels involved, such a course may not be
successful (quoted in Campbell and Wilson 1993: 67).

Officials from the WA Fisheries Department thought that the perahu were
from Roti and were targeting trochus shell (Campbell and Wilson 1993: 174),
but the magistrate observed that they had shark fin on board, and The Kalgoorlie
Miner (17 and 20 March 1975) reported that they were from Kaledupa Island in
the Tukang Besi Islands. Campbell and Wilson (1993: 68) agreed that these were
‘traditional shark fishermen’ from the Tukang Besi Islands. My own inquiries
indicate that they were Bajo boats from Mantigola village on Kaledupa Island,
and would have sailed to Pepela on their way to Ashmore Reef. Whether they
were trochus or shark boats is debatable, and the fishermen may have been
targeting both species. They certainly appear to be the first Bajo boats whose
crews were brought before the Australian courts.

With the release of the two perahu, WA fisheries officers began to implement
a policy of ‘local justice’ (Campbell and Wilson 1993: 68). Under the WA Fisheries
Act they could legally board perahu operating outside the permitted areas —
particularly those operating along the Kimberley coast and collecting trochus
in the King Sound region — and confiscate fishing gear and catch. In some cases,
gear and catch were thrown overboard. Crews were left with supplies, given
warnings, and told to return to the permitted areas to the north. This program
was cost effective and relatively successful, with the loss of equipment and catch
providing sufficient punishment for the fishermen. But one of the outcomes of
increased contact between Australian officials and diverse groups of Indonesian
fishermen was a more ‘realistic assessment’ of the fishermen’s commercial motives,
and this in turn was used to legitimate the policy of ‘local justice’ (ibid.: 70–1).
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Nevertheless, in 1980 it was decided — on recommendations by fisheries
and navy officers — that stronger policy and tougher penalties should be
introduced to combat repeated illegal fishing activity along the northwest coast,
and so the ‘local justice’ approach ceased. The first of the new measures was
taken in July 1980 when two perahu were apprehended. The Sama Biasa was
detained off Gregory Island and the Jangan Tanya Lagi was apprehended off
Bedford Island in the Bucaneer Archipelago near King Sound. The crews had
been collecting trochus shell and had attempted to hide from authorities in the
mangroves along the Kimberley coast. The captains were charged and found
guilty under Section 29A(2)(b) of the WA Fisheries Act. The boats and all
equipment were forfeited and the captains and 31 crew members repatriated to
Indonesia. 13  Both boats were owned by Pepelans and the crew had planned to
sell their catch to a trader. The loss of the perahu and equipment, and the
economic hardships suffered by the crew and their families, had ‘an immediate
and lasting effect’ on the fishing patterns of the Pepela fleet that was now forced
to concentrate its fishing effort in the areas set out in the MOU (Campbell and
Wilson 1993: 72–3). It was to be another eight years before perahu from Pepela
were again apprehended and confiscated.

Extension of the Australian Fishing Zone
In November 1979, along with many other countries, Australia unilaterally
extended the limits of the AFZ from 12 nm to 200 nm from the coastline, and
Indonesia followed suit in March 1980 by proclaiming an Exclusive Economic
Zone with the same limits. 14 To deal with overlapping jurisdictions in the Timor
Sea, the two governments signed a ‘Memorandum of Understanding on a
Provisional Fisheries Surveillance and Enforcement Arrangement’ on 29 October
1981, which came into effect on 1 February 1982. Under this arrangement, each
country would refrain from surveillance and enforcement action against fishing
boats licensed by the other state beyond a Provisional Fisheries Surveillance and
Enforcement Line. It was also agreed that the arrangement would have no effect
on the position of Indonesian traditional fishermen operating in accordance with
the 1974 MOU. The provisional line would apply only to pelagic fisheries and
jurisdiction over sedentary species in the region would be based primarily on
the seabed boundary lines previously agreed in 1971 and 1972 (DFAT 1988:
20–25). The Australian Fisheries Service (AFS) would be responsible for enforcing
the arrangement in the AFZ. 15

13 The Jangan Tanya Lagi was destroyed but the Sama Biasa, with all equipment and gear, was donated
to the Western Australian Maritime Museum in Fremantle.
14 These arrangements were endorsed by the Third United Nations Convention on the Law of the Sea
(UNCLOS III) in 1982.
15 The AFS became the Australian Fisheries Management Authority (AFMA) in 1992.
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The areas now placed off limits to Indonesian fishermen included Bajo shark
fishing grounds that stretched along the Sahul Shelf in a line north of Broome
across to the Arafura Sea. Moreover, the new arrangements meant that they
could no longer legally fish while in transit between areas permitted under the
1974 MOU (Campbell 1991: 116). But their fishing activities continued despite
regular surveillance patrols, and perahu were routinely boarded in both the
permitted areas and in other parts of the AFZ. 16  In practice, Australian
authorities tolerated Indonesian shark fishing activities within the areas newly
added to the AFZ throughout the 1980s, and the confiscation of boats
apprehended for illegal activities did not begin until 1990.

The Ashmore Reef National Nature Reserve
Before 1978 the laws of the Northern Territory applied to Ashmore Reef and the
Cartier Islands. The Ashmore and Cartier Island Acceptance Amendment Act 1978
was passed shortly before the Northern Territory was granted self-government,
and had the effect of making the islands a separate commonwealth territory
under the control of the Minister for Arts, Sport, the Environment, Tourism and
Territories. This was justified by the significance of the islands for Australian
maritime jurisdiction (Burmester 1985) and the presence of major hydrocarbon
resources in the area (Bergin 1989: 13).

In August 1983 the Ashmore Reef National Nature Reserve was declared
under the Commonwealth’s National Parks and Wildlife Conservation Act 1975
to be managed by the Australian National Parks and Wildlife Service (ANPWS).
This action was justified by reports that wildlife populations had been severely
depleted by Indonesian fishermen acting in contravention of the 1974 MOU
(ANPWS 1989: 13). Their activities were also thought to contravene Australia’s
international obligations under bilateral agreements with Japan and China on
the protection of migratory sea birds 17  and as a signatory to the Convention on
International Trade in Endangered Species.

The nature reserve covers an area of 583 km2, encompassing the reef itself
and surrounding waters to the 50 m bathometric (see Map 5-2). The reserve is
recognised to have high nature conservation significance because of its rich and
diverse marine life and a high degree of endemism due to its isolation. It is an
important breeding ground for seabirds, a staging point for migratory bird
populations, and a breeding and feeding habitat for endangered marine turtles
(ANPWS 1989: 3).

16  Patrol reports from the 1980s record the date and location of boarding, the name and origin or last
port of call of the vessel, the names of the owner, captain and crew, the type of vessel; the catch and
type of fishing gear, and the movements of vessel. They also indicate whether an information sheet on
the 1974 MOU regulations had been given to the fishermen, and whether the crew received a warning
about their fishing activities.
17  See Migratory Birds Ordinance of the Territory of Ashmore and Cartier Islands 1980.
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Map 5-2: Ashmore Reef National Nature Reserve.

With the declaration of the reserve, an increase in random air surveillance
was instituted as part of the Civil Coastal Surveillance Program (‘Coastwatch’)
operated by the Australian Customs Service, and regular patrols and inspections
were undertaken by ANPWS and fisheries officers on navy ships or chartered
boats. 18  In the ANPWS Annual Reports for the years 1983/84 and 1984/85
concerns were expressed about offences including damage to vegetation,
unauthorised landings, the taking of seabirds and eggs, and the capture and
killing of turtles (ANPWS 1985a, 1985b). 19

In August 1985 a review of surveillance and law enforcement procedures at
Ashmore Reef was undertaken, and the Minister for Territories announced that
a significant budget increase would be granted to establish a seasonal surveillance
program. In the 1985 pilot program, caretakers were based in a camp on West
Island during the latter part of the fishing season with a remit to monitor
Indonesian activity, warn fishermen of their responsibilities under the MOU,
and prevent infringement of landing rights and the destruction of protected
wildlife. For the 1986 fishing season, a chartered vessel was stationed at Ashmore
Reef as a base camp for caretaking operations (ANPWS 1986: 23), while ANPWS
wardens continued to operate with the assistance of RAN patrol boats, supported

18  Officers were expected to board any Indonesian vessels in the reserve and fill out a report recording
the vessel's name, type and location, the presence of a motor, the master’s name and number of crew,
the home port and last port of call, details of any catch on board, and the number of days fishing in the
reserve. Vessels were searched for evidence of protected species, crews were given warnings and
provided with notices advising of the area’s reserve status (ANPWS 1985a: 15–17).
19  It was also reported that the well on Middle Islet was contaminated with cholera (DFAT 1988: 34),
but this could not necessarily be blamed on Indonesian fishermen (Bergin 1989: 15).
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by additional aerial surveillance by Coastwatch, RAAF and RAN aircraft. It was
at this time that comprehensive quantitative information on Indonesian voyaging
and fishing activity around Ashmore Reef and other parts of the AFZ began to
be collected.

In 1985/86, 85 violations of the 1974 MOU were reported and wardens
searched 63 Indonesian vessels in order to ascertain the level of harvesting of
marine products in the reserve. From estimated catches of trochus shell, reef
fish, shark, trepang and clam meat, it was reported that although the ‘crews rely
on the reserve for subsistence (apart from water and rice)’ the increase in the
harvest of trepang recorded during the year ‘may be in response to the re-opening
of the markets in China rather than subsistence demand in Indonesia’ (ANPWS
1986: 23–4). This statement is misleading because it implies that there was a local
‘subsistence’ demand for trepang, but is correct in assuming that the international
market is driven by the demand for trepang in China. The statement illustrates
the confused use of the term ‘subsistence’ and the lack of familiarity with the
‘chain of custody’ for certain marine products in Indonesia.

The ANPWS Annual Report for 1986/87 again reported on violations of the
MOU by Indonesian fishermen and expressed concerns over the impact on bird
populations. It was also stated, based on information from various patrols and
surveillance of the reserve carried out that year, that the size and number of
marine sedentary species was declining and that Indonesians were attempting
to use ‘hookah’ gear (underwater breathing apparatus) to dive in the deeper
waters of the reserve. The Northern Territory Museum was then commissioned
to investigate the impact of Indonesian fishing activities on the reserve in order
to provide the scientific evidence needed to justify a revision of the MOU
(ANPWS 1987: 18).

The research consultancy report includes an analysis of perahu visits for the
years 1986, 1987 and 1988, the results of interviews with crew of 13 perahu, and
population data on the main marine species exploited by Indonesians based on
fieldwork undertaken at Ashmore Reef in April and September 1987. The
consultants considered two options for management of the marine environment:
(1) a complete ban on all fishing activities; and (2) permission for a managed
traditional fishery to continue (Russell and Vail 1988: 139–43). Their argument
in favour of the second option was that Ashmore Reef had long been a traditional
fishing ground for Indonesian fishermen, especially those from the villages of
Oelaba and Pepela on Roti. 20 They said that a total ban on fishing would not
only be difficult and expensive to enforce, but would also create economic
hardships for the fishermen and their families. They suggested a set of

20  No specific mention was made of Bajo fishermen.
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management practices which would allow a traditional fishery to continue and
recommended the conduct of further research.

In 1989, the ANPWS prepared its own Plan of Management for the nature
reserve which came into force in December 1990 and had effect for 10 years. 21

Despite the recommendations of the consultants, the plan made no mention of
allowing a traditional Indonesian fishery to operate.

The prime objective of the Reserve is the protection of marine and
terrestrial habitats and wildlife. To achieve this it is necessary to maintain
so far as possible natural processes undisturbed by people (ANPWS 1989:
43).

In order to manage and protect the natural values of the reserve, contractors
were to be stationed on a vessel moored at Ashmore Reef between March and
December each year, and one crew member was to be appointed as a warden
under the National Parks and Wildlife Conservation Act 1975 to enforce the
legislation within the reserve and inform fishermen of the regulations. 22

Amendments to the 1974 MOU
The concerns outlined in the previous section led the Australian Government
to submit a draft revision of the MOU to the Indonesian Government in August
1986 (ANPWS 1987: 18). The Indonesian Government rejected this draft in
November 1987, stating its preference for more effective implementation of the
existing MOU. The Indonesian Government was officially notified in February
1988 of the Australian Government’s further intentions in the form of a ‘Third
Person Advisory Note’ that outlined the developments since 1974 which made
new arrangements necessary (DFAT 1988: 54–65). This included observations
about the destruction of local flora and fauna by Indonesian fishermen and their
use of ‘non-traditional’ methods of fishing.

The Indonesian Government was also informed that, as of 1 March 1988, the
1974 MOU would be enforced by Australian authorities in accordance with
Australian laws, including laws related to conservation, customs and quarantine.
For the Australian Government, traditional fishing did not include fishing from
motorised vessels or the use of motorised fishing gear. Only fishermen in
paddle-powered or wind-powered boats using lines or nets would be permitted
in the MOU areas. Landing rights were withdrawn from East and Middle Islets
because the wells had either dried up or were contaminated. Fishermen could
only land on West Island for the purpose of obtaining water, and would be
allowed safe anchorage in the channel leading to it (see Map 5-3). Fishing activity
would continue to be limited to a radius of 12 nm around specified islands except

21 This has since been replaced by a new plan released in June 2002 (Environment Australia 2002).
22 The first apprehension for wildlife violations had already occurred in 1988.
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at Ashmore Reef, where fishing would not be permitted inside the reserve. Any
person convicted under the Fisheries Act 1952 for taking fish or sedentary
organisms outside the permitted areas could face a maximum fine of A$ 5000 or
forfeiture of boat, equipment and contents. Giant clams and turtles protected
under the Convention on International Trade in Endangered Species could no longer
be taken even in the permitted areas (DFAT 1988: 54–65).

Map 5-3: Areas of prohibited access at Ashmore Reef National Nature Reserve.

During the period from 27 June to 1 July 1988, the Australian Ambassador
to Indonesia visited Sulawesi and East Nusa Tenggara to inform Indonesian
officials and fishermen of the new interpretation of the MOU and the ban on all
fishing at Ashmore Reef (Campbell and Wilson 1993: 133). In April 1989, officials
from Indonesia and Australia met in Jakarta to discuss the activities of Indonesian
fishermen and review the operation of the MOU. They also discussed the activities
of Indonesian fishing vessels operating in other areas of the AFZ, including
‘non-traditional’ vessels operating along the northwest coast and in the Arafura
Sea. Following these discussions, both sides agreed to the requirements previously
outlined by Australia in the Third Party Advisory Note of 1988, but allowed
that ‘traditional’ Indonesian fishermen would be able to conduct fishing activities
in a wider ‘MOU box’ within the AFZ (see Appendix C). Under a set of ‘Practical
Guidelines for Implementing the 1974 MOU’, access to the expanded MOU area
would continue to be limited to ‘Indonesian traditional fishermen using traditional
methods and traditional vessels consistent with the tradition over decades of time,
which does not include fishing methods or vessels utilising motors or engines’
(author’s emphasis).

99

Chapter 5: Australian Maritime Expansion



Apprehension, Detention and Confiscation, 1985–95
The Australian Government instituted a new regime to control the activities of
Indonesian fishermen in the late 1980s, including specific arrangements to detain
and process suspected offenders in Darwin and Broome. The key elements of
this regime are still in place today.

The Australian policy response was partly motivated by a sudden increase
in illegal fishing in the AFZ by a number of diverse groups of Indonesian
fishermen who had not previously operated in the north Australian region. The
perceived threat to Australian marine resources resulted in a policy of
apprehension, forfeiture and destruction of perahu as a prime solution in the
campaign to deter illegal activity. In the past Bajo and Pepela perahu found inside
the AFZ had been boarded and warned but not apprehended, but these
‘traditional fishermen’ were now punished in the same fashion as those other
fishermen who did not have a long history of fishing in the north Australian
region.

The Institutional Regime
The Australian Customs Service has a mandate to provide a civil coastal and
offshore surveillance and response service for a number of government agencies
in order for them to carry out their portfolio responsibilities. This service is
provided by a branch called Coastwatch, whose central headquarters are located
in Canberra, using a variety of boats and aircraft contracted from other
government agencies and private companies. In the early 1990s, the surveillance
and response effort in the AFZ involved 13 privately contracted aircraft flying
approximately 12 000 hours per annum, 250 hours of dedicated patrols by RAAF
P3C Orion aircraft, and 1800 days of surface surveillance by RAN patrol boats
(Naylor 1995: 1–4). 23

When a suspected illegal foreign fishing boat is sighted, a report is sent to
the Australian Fisheries Management Authority (AFMA) in Canberra and to
regional fisheries officers in Darwin or Broome. Perahu found operating in
Australian waters are officially classified according to ‘the degree to which
Western technology has influenced design’ (Campbell and Wilson 1993:4). There
are three main categories: Type 1 perahu are those with a traditional lateen rig
such as lete lete sailed by the Madurese; Type 2 perahu are those with a western
sailing rig, most commonly lambo; and Type 3 perahu are motorised, either with
a sail and auxiliary motor (perahu motor layar), or with a motor only (perahu
motor) (see Figure 5-1). 24

23  According to Campbell (1991: 61), implementation of the new policy was facilitated, if not partly
motivated, by the introduction of more technologically sophisticated aircraft capable of spotting perahu
in the outer regions of the AFZ.
24 Type 3 includes boats or ships larger than those shown in Figure 5-1.
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Figure 5-1: AFMA Classification of Indonesian perahu types found operating
in Australian waters.

Source: Cowan, Mellon and Anderson 1990: 20.

The information in the sighting report is assessed to determine whether a
response action is warranted. If the assessment is positive, a naval patrol boat
with a fisheries officer on board is usually directed to the area. 25 The captain
of the foreign vessel is questioned about his activities, often through the use of
Indonesian language cards, and the fisheries officer completes a Fisheries Vessel
Reporting System (‘Fishreps’) form and boarding report. This information is
wired to Canberra for further assessment by AFMA officers and a decision is
made about whether there is sufficient evidence of illegal fishing activity and
whether the boat and crew should therefore be apprehended. If apprehension
is approved, the captain is informed and the vessel is towed to either Darwin or
Broome for further investigation and prosecution.

On arrival in either Broome or Darwin, a number of other Australian
government agencies become involved in the detention, prosecution and
repatriation of the fishermen. The Commonwealth provides AFMA with funds
to meet the costs associated with action arising from apprehension of illegal
fishing vessels, including the costs of interviewing offenders, maintaining seized
vessels, housing and maintaining the crew, and court proceedings. After arrival,
formal processes of immigration, health and quarantine are completed, and
custody of the boat is formally transferred to AFMA. In Broome and Darwin,
some of AFMA’s functions, including investigations into the alleged offences,
are carried out by officers of the NT and WA Fisheries Departments. The captain
and crew are then charged by summons and a date is sought for the court hearing.

In Broome, the boats and fishermen are held at Willie Creek, an isolated
coastal property 20 km north of the town. Boats are anchored in the bay at the
mouth of the creek and fishermen are free to move between their boats and the
property. The property is owned and operated by a private contractor responsible

25  Under the Commonwealth Fisheries Management Act 1991, fisheries officers and members of the
Defence Force are authorised to question and detain fishermen suspected of committing an offence
under the Act.

101

Chapter 5: Australian Maritime Expansion



for the care and security of the fishermen and their boats. 26  At Willie Creek,
fishermen are questioned and given telephone access to the Indonesian consulate
in Perth. At one stage, the WA Legal Aid Commission provided representation
for the captains but did not have the resources to continue this service (Campbell
and Wilson 1993: 128). AFMA supplies an interpreter used for questioning and
during appearances in the Broome Magistrates Court.

Plate 5-1: The recreation building and accommodation block at Willie Creek.

In Darwin, fishermen are held on their boats anchored some 300–400 m off
Stokes Hill Wharf in Darwin Harbour in a designated quarantine mooring area.
Barefoot Marine, a local marine charter company under contract to AFMA, is
responsible for maintaining the boats, providing security, enforcing the
quarantine zone, supplying food and water to the fishermen, and transporting
them to and from the shore to attend meetings, appear in court or receive medical
attention if necessary. In Darwin, access to interpreters, legal aid, and support
from the local Indonesian Consulate means that conditions are generally better
than those available in Broome.

The period of time fishermen are detained in either Darwin or Broome depends
on the judicial process. On average, this period extends for around 3–4 weeks,
but in some cases fishermen have been held for much longer periods, even up
to five months. In cases where fishermen have been given jail terms for repeat

26  In the early 1990s the shore facilities included a small accommodation block and a partly finished
recreation building (see Plate 5-1), but the fishermen generally slept on their boats.
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offences they have been transferred to the Broome Regional Prison or to Berrimah
Prison in Darwin. Fishermen are repatriated by plane, usually to Kupang or
Denpasar (Bali), where they are sometimes met by officials from the Indonesian
Social Department (Departemen Sosial) who may provide assistance for them to
reach their home villages, but this service is erratic. Forfeited boats and
equipment are normally burnt, but in some cases they have been sold or
auctioned by AFMA.

Apprehensions in Darwin and Broome 1985–93
Although fishing outside the permitted areas in the expanded AFZ became illegal
in 1979 it was six years before any vessels were apprehended. The apprehension
of the first four perahu resulted from a surveillance program called ‘Operation
Roundup’. 27  On 27 February 1985, an RAAF Orion aircraft on a surveillance
flight sighted 12 Type 2 Indonesian fishing vessels between 30 and 60 miles
northwest of Cape Van Diemen off Melville Island in the Northern Territory.
On 28 February, the HMAS Ipswich arrived in the area, and two of the boats,
the Cari Damai and the Usaha Selamat, were boarded to the north of Melville
Island and taken in tow to Darwin. At the time of boarding it was discovered
that both vessels, each with a crew of nine, were from Wangi Wangi and had
quantities of fresh and dried shark fin on board. The captain of the Usaha Selamat
stated that there were up to 20 vessels from Wangi Wangi fishing in the area to
the west and north. On 1 March, several Indonesian fishing vessels were spotted
from the air northwest of Melville Island, and HMAS Cessnock was directed to
the area. On this occasion the AFS in Darwin also chartered the MV Pacific
Adventurer to assist in the search. 28 The Cessnock made visual contact with
seven Indonesian vessels, one of which was boarded, but then left to pursue
other vessels further north. On 2 March, the naval officers apprehended two
more boats, the Tenaga Atom and the Tunas Muda, and took them in tow to
rendezvous with the Pacific Adventurer.

The following is an extract from a record of the interview conducted on 6
March 1985 by a fisheries officer and an interpreter with the captain of the Usaha
Selamat, Si Usman Basirang.

Q31. Do you have any knowledge of such a thing called the Australian
Fishing Zone?

A31. No I don’t know.

Questioning continued, and he replied:

27  Information regarding the outcome of this exercise is taken from Northern Territory Apprehensions
file 9005 in AFMA’s Darwin office.
28 The cost of chartering the Pacific Adventurer was A$ 1200 a day.
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A39. I’ve been sailing from Masela Island for one night and one day.
That we used to sail that length of time will still keep us in Indonesian
waters therefore I don’t think I have been in Australian waters.

Q40. At what speed would you think that your ship would do at the
time you are talking about?

A40. I don’t know the speed.

Q41. Was there a strong breeze at the time you are talking about?

A41. Yes. That’s why we take some sail down.

Q42. Do you have anything else you wish to say?

A42. Therefore I don’t feel guilty.

Si Usman also stated that he was from Mola and the vessel belonged to his parents.
He and his crew had departed Mola on 31 January and had been catching shark
over the previous seven days. They were intending to sell most of the catch
back in Mola for Rp3 500 a kilogram and would eat the remainder.

The captains of the Usaha Selamat and the Cari Damai were charged with
using a fishing boat for taking fish in the AFZ without a licence and appeared
in Darwin Magistrates Court on 8 and 11 March 1985. The captains, represented
by a solicitor from the NT Legal Aid Commission, pleaded guilty to the charges,
despite Si Usman’s earlier protestation of innocence. The defence gave evidence
that the vessels were wooden sailing boats, had no charts or navigational gear,
and only poor quality compasses. The prosecution sought an order for forfeiture
of the catch and fishing gear on board the vessel, but this was opposed by the
defence. Magistrate Sally Thomas ordered that the men be convicted but not
fined, and since they had no means to pay, she said that she could not order
forfeiture of the vessels. Instead she ordered that the fish and equipment be
forfeited with the exception that the defendants be allowed to keep their canoes
and enough fish and fishing equipment to provide for the sustenance of their
crews on the journey back to Indonesia. 29

The captains of the other two vessels were not charged at all, for reasons
given in a telex from Coastwatch to the NT Fisheries Department dated 12 March
1985.

On information provided by Foreign Affairs, it appears that in 1981 an
agreement was made with the Indonesian government that none of their
boats be apprehended in a ‘hot pursuit’ situation. As a result of this there
will be no prosecution of the second two boats Tenaga Atom and Tunas
Muda that arrived in Darwin harbour on Sunday 3 March 1985.

29 The details of this case are recorded in NT Apprehensions file 9005.
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On 12 March the Pacific Adventurer towed all four vessels to the outer limit of
the AFZ. 30

In the late 1980s several waves of distinctly different groups of Indonesian
vessels began operating illegally in the AFZ, leading to a dramatic increase in
the number of apprehensions. This was to have a significant effect on the fishing
operations of Bajo and other users of Type 2 vessels operating outside the
permitted areas. Late 1987 and early 1988 saw the beginning of a wave of illegal
activity by Type 3 motorised vessels (perahu layar motor) seeking access to
trochus beds in the Kimberley region, especially at King Sound and further south
at Rowley Shoals. The majority of the boats originated from islands in Southeast
Sulawesi such as Maginti, Masaloka, Kadatua and Buton, with a few from Pepela,
and their crews were drawn from Bajo, Butonese and Rotinese ethnic groups.
Their activities were partly due to a rise in the price of trochus shell in the late
1980s coupled with the over-exploitation of the resource in Indonesian waters
(Reid 1992: 4). With the exception of men from Pepela, the Butonese and Rotinese
fishermen do not appear to have a long history of voyaging in the north
Australian region, so this could be seen as a ‘separate and discrete form of
Indonesian fishing in the AFZ’ (Campbell and Wilson 1993: 161). 31

Between 1987 and 1990, 67 trochus boats were apprehended in Australian
waters and taken to Broome. 32  In almost all cases, vessels, catch and equipment
were confiscated and destroyed. The new policy of apprehension and forfeiture
was adopted as a ‘solution’ to deter further incursions (JSCFADT 1993: 123). In
addition, many of the captains and crew who were unable to pay fines after their
convictions were jailed in Broome Regional Prison. This was also the time when
the policy of burning boats at the detention site was introduced as a further
deterrent (Reid 1992: 7; Campbell and Wilson 1993: 136). The sentiment at this
time is expressed in a statement by the Minister for Defence, Senator Robert
Ray, in a parliamentary debate on the cost of the surveillance operation.

The boats themselves are deliberately of a very low quality so that when
they are seized they cannot be sold. About the only fate for them is an
annual burning and the sending of photos back to Indonesian fishing
villages as a warning (Senate Weekly Hansard, 23 May 1990, p. 882).

30  A fifth vessel, the Bunga Mawar, was also apprehended and towed to Darwin in the same month,
but official files contain no information regarding the prosecution of the crew. The only reference is in
a telex dated 19 March 1985, from the AFS in Canberra to the NT Fisheries Department, in which the
latter is asked to arrange a charter vessel to escort the Bunga Mawar to the edge of the AFZ.
31  In the mid to late 1970s, when Pepela and Bajo boats were illegally targeting trochus shell along the
northwest coast, the majority were warned but not apprehended. The exception was two vessels
apprehended in 1980.
32 The first boat was apprehended in November 1987. Twenty vessels were apprehended in 1988, 16
in 1989, and 31 in 1990.
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In 1991 only four trochus boats were apprehended, in 1992 none, and in 1993
another four. State fisheries officers argued that the decline was due to the newly
improved surveillance and enforcement measures (JSCFADT 1993: 120), but
others have suggested that it may have more to do with the declining price of
trochus shell or other socio-economic factors (Campbell and Wilson 1993: 60).

In late 1988 another kind of illegal activity began in the northern Arafura
Sea. Between October and November 1988, 25 large-scale, well-equipped,
commercial Type 3 boats were apprehended in an area to the south of the Aru
Islands. All but one originated from Dobo and all were targeting shark using
large gill nets. Some of the captains and crews were wage labourers. In Darwin
all captains were charged and found guilty under Sections 13AB(1a) and 13B(5)
of the Fisheries Act 1952. Vessels, gear and catch were confiscated, two skippers
were fined, and all captains were placed on good behaviour bonds (Campbell
and Wilson 1993: 162–3). This group of vessels was the first of several waves
of illegal activity by motorised perahu targeting shark fin and reef fish in the
Arafura Sea (ibid.: 163).

Twenty of these industrial shark boats were apprehended in 1989 and 11 in
1990. The number fell after June 1990, and only two such boats were
apprehended in 1991, but the number rose again to seven in the first half of
1992. All these boats were targeting shark except for one which was specifically
targeting tuna (Campbell and Wilson 1993: 163–5). During the second half of
1992, AFMA’s list of apprehensions records nine illegal incursions of ‘ice boats’
with similar technology targeting reef fish in an area known as the Timor Box
which straddles the international border.

In November 1990, two motorised Type 3 perahu (perahu motor layar), similar
in technology to the trochus boats, were apprehended for shark fishing a few
miles inside the AFZ, and another 29 of this type were apprehended in March
1991. All captains were convicted, and their boats, catch and equipment were
confiscated. The fishermen were either Butonese or Bajo and had come from a
number of settlements and islands in South or Southeast Sulawesi, from East
Nusa Tenggara, and from Dobo in the Aru Islands (Fox 1992; Stacey 1992;
Campbell and Wilson 1993: 165–74). All had sailed to Dobo and then south into
the AFZ where they fished for shark using longline gear. No more of these shark
boats were apprehended in 1992. In the short term it appeared that the policy
of forfeiture deterred further incursions (Campbell and Wilson 1993: 188), but
boats like this were apprehended again in 1993 and subsequent years until 1997.

Around the same time as large numbers of trochus boats were being
intercepted on the northwest coast, three Type 2 perahu were apprehended for
violating the amended MOU in the permitted areas. On 19 May 1988, an
unmotorised perahu lambo, the Karya Sama, with seven crew originating from
the village of Suoi, opposite Pepela on Roti, was apprehended at Ashmore Reef
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National Nature Reserve. The crew had been killing seabirds and collecting eggs
on East Islet, which was now a protected area. In order to deter further
infringements, the ANPWS recommended confiscation of the boat rather than
confiscation of the catch or jail sentences. The captain and crew were placed on
a good behaviour bond of A$ 50 for two years, the crew were repatriated, and
the vessel was forfeited and later donated by the ANPWS to the Northern
Territory Museum (Stacey 1997). 33

In early July 1988 two perahu, the Cahaya Indah and the Alam Niaga, both
from Pepela, were apprehended while fishing for trepang and trochus shell
around Scott Reef and were escorted to Broome. Both Type 2 vessels had been
equipped with auxiliary engines and therefore failed the new definition of a
‘traditional’ fishing boat. Both captains were convicted and their vessels, catch
and equipment were confiscated. 34  Since that time, most Pepela and Bajo
fishermen have largely complied with the ‘no engine’ rule in the MOU areas.

On 29 March 1990, two more Bajo perahu, the Kenangan Indah and the Rahmat
Ilahi 2, were boarded some 20–30 nm north of Maret Island in the Bonaparte
Archipelago off the Kimberley coast. 35 The local fisheries officer found that the
crews had been shark fishing with handlines and shark rattles (goro goro). Both
vessels had fresh and dried quantities of shark fin and shark flesh on board,
along with reef fish for bait. The captain of the Kenangan Indah, Si Samading,
had left Kaledupa with his seven crew members on 15 March, while the captain
and owner of Rahmat Ilahi 2, Si La Ibu, had left Wanci with seven crew on 20
February. Both had sailed to Roti before departing to Ashmore Reef. The local
official recommended a severe reprimand and warning, but AFS officials in
Canberra were adamant that the vessels should be apprehended and transported
to Broome. Both captains pleaded guilty to charges under Sections 13AB(1) and
13B(1A) of the Commonwealth Fisheries Act 1952 and were placed on two-year
good behaviour bonds of A$ 2000 each. The vessels, catch and equipment were
forfeited and the fishermen repatriated to Indonesia. These were the first Bajo
vessels to be confiscated for illegal fishing activity in the AFZ even though perahu
had been operating outside the permitted areas for years. The forfeiture of the
two perahu in 1990 represented a change in the treatment of Type 2 vessels found
operating outside the permitted areas. By this time the policy of apprehension
and confiscation of illegal motorised fishing boats was well established in both
Broome and Darwin. The decision of the court in Broome to confiscate these two
unmotorised vessels was influenced by the large number of apprehensions and

33 The Karya Sama is held in the ethnographic watercraft collection of the Museum and is on display
in the Boat Shed Gallery.
34 The episode is recorded in WA Fisheries Department files 16/88 and 17/88 (see also Campbell and
Wilson 1993: 132–3).
35 This episode is recorded in WA Fisheries Department files 40/90 and 41/90.
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confiscations of trochus boats and other perahu operating illegally in the AFZ
over the previous three years (Campbell and Wilson 1993: 160).

From conversations with WA fisheries officers, Campbell and Wilson (1993:
179) state that perahu which had been engaged in shark fishing for many years
in the Timor Sea did ‘not constitute a serious problem’ when Australia increased
its AFZ to 200 nm since the vessels remained well out to sea. Fisheries officers
generally tolerated shark boats operating between the coast and the MOU areas,
and in most cases boats were only warned if found operating too far from the
permitted areas. This point is supported by boarding reports which show a
pattern of repeated visits by many of the same Bajo perahu, both inside and
outside the permitted areas, in successive years between 1979 and 1989. 36

Regular contact with Australian authorities generally did not end in
apprehension, and even if vessels were apprehended, they were not confiscated.
However, this unofficial tolerance ended in 1990 when the AFS took a stricter
approach to illegal fishing by Type 2 vessels.

On 5 October 1990 another perahu from Mola, the Wisma Jaya, was located
approximately 20 nm northwest of Troughton Island off the Kimberley coast.
Once again, at the time of apprehension, the crew were found to be engaged in
shark fishing using handlines and shark rattles (see Plate 5-2). The captain, Si
Kaboda, pleaded guilty to charges under Sections 13B(5) and 13AB(1A) of the
Fisheries Act 1952, was convicted on both counts and placed on a 12-month good
behaviour bond of A$ 500. On 13 October, the Usaha Selamat, previously
apprehended in 1985, was boarded approximately 15 nm west of Bathurst Island
and found to contain 200–300 kilograms of shark fin and shark flesh as well as
handlines and shark rattles. The captain, Si Usman Basirang, pleaded guilty,
was convicted and placed on a three-year good behaviour bond of A$ 200. In
both cases, the vessels, catch and gear were forfeited and the shark fin was sold
by public tender. The Wisma Jaya was deemed to be in poor condition, valued
at A$ 800, and recommended for destruction, whereas the Usaha Selamat was
deemed to be in fair condition, valued at A$ 1200, and recommended for use by
the RAN to train naval boarding parties. 37

36  From 1981 the reports begin to use the labels ‘shark fishermen’ or ‘shark boat’ to refer to Bajo perahu
from Mola and Mantigola.
37 The details of these cases are recorded in NT Apprehensions files 9004 and 9005.
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Plate 5-2: Navy officers inspecting the catch of the Wisma Jaya, 1990.

Source: Western Australian Fisheries Department.

One year later, in October 1991, five more perahu from Mola — the Sinar
Jaya, Kota Alam, Asean, Toyota, and Suka Damai — were apprehended and
taken to Darwin. All were targeting shark using handlines and shark rattles in
an area north of Joseph Bonaparte Gulf and west of Bathurst Island, from about
38 nm to 97 nm inside the AFZ. This time the captains were each placed on a
12-month good behaviour bond of A$ 200 and all the boats were burnt except
for the Toyota, which was sold to a Darwin restaurateur. 38

On 20 March 1992, three more perahu from Mola — the Jaya Harapan, Usaha
Baru (Green), and Usaha Baru (Blue) — were located approximately 2 nm inside
the AFZ by a RAAF P3 Orion aircraft on a surveillance flight that was part of an
Australian military exercise known as ‘Kangaroo 92’. On 23 March, during a
surveillance sweep as part of the same exercise, HMAS Cessnock and HMAS
Derwent encountered the three boats about 22 nm inside the AFZ with lines set
in the water. One perahu was boarded and the crew were warned, whereupon
all three recovered their lines, hoisted sail and proceeded north. Later that day,
the naval ships were ordered to relocate the vessels and carry out another
investigation of the boats with a view to apprehension. The vessels were boarded
at a position approximately 15 nm inside the AFZ, north of Bathurst and Melville
islands. The Usaha Baru (Green) was found to have 10 kg of dried fish, 10 kg of

38 The details of these cases are recorded in NT Apprehensions files 9131–9135.
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shark fin and 5 kg of fresh whole shark, as well as a small longline with 37 hooks.
The Usaha Baru (Blue) had 25 kg of shark flesh, 15 kg of fresh shark fin and a
fresh whole shark, with three lines set. The Jaya Harapan had 2 kg of fresh fish
on board and two lines set. The boats were apprehended and towed to Darwin.39

This time the captains were charged under Sections 100(2) and 101(2) of the
Fisheries Management Act 1991, which had superceded the Fisheries Act 1952.
Unlike the previous trials in 1990 and 1991, the fishermen pleaded not guilty
to the charges and their case was strongly defended by a Legal Aid lawyer who
argued that the boats had been becalmed and carried south into the AFZ by a
strong current. 40 The longlines extending from the perahu at the time of
boarding were said to be drag-anchors intended to stop the boats from drifting
further inside the AFZ and the shark were said to have been caught while they
were still in Indonesian waters. Based on the precedent from 1985, the defence
also argued that the crew were only fishing for food to stay alive, the amount
of catch was not significant enough to warrant forfeiture of the vessels, and
forfeiture would result in severe economic hardships for the crews and their
families. The captains were convicted and placed on two-year good behaviour
bonds of A$ 1000 each, but the magistrate agreed that the offences were not
serious enough to warrant forfeiture of the vessels. Instead, he ordered forfeiture
of the longlines, hooks, floats, shark rattles and one canoe from each perahu,
while allowing the fishermen keep their handlines so they could fish for
subsistence on the journey back to their village (Fox 1998: 133).

The same consideration was not afforded the crews of nine Type 2 perahu
apprehended and taken to Darwin between September and November 1993. 41

In September 1993, six perahu from Pepela — the Titian Muhibah, Bintang
Selamat, Tegal Baru, Usaha Remaja, Sari Idaman I, and Sari Idaman II — were
apprehended while fishing for shark fin with longline gear. Most had been
warned previously. Five of the cases were heard together, and all five captains
pleaded guilty to charges under Sections 100(2) and 101(2) of the Fisheries
Management Act 1991. During the court hearing the prosecution valued the
catch of shark fin in each boat at between US$ 2000 and US$ 4000. This was the
first time such a high value had been placed on a shark fin catch and the
prosecution did not state how the figure had been calculated. In the case of the
Sari Idaman I, whose case was heard later that month, the same prosecutor then
stated that shark fin was currently fetching US$ 50/kg dried weight. Since the
Tegal Baru had a forfeited catch of only 19 kg of semi-dried shark fin, the sale
price of its catch would have been US$ 950 — significantly less than the US$ 3000
value quoted in the earlier court case. However, the presiding magistrate was

39 The details of these cases are recorded in NT Apprehensions files 9205–9207.
40 The lawyer was briefed by a number of local Darwin sailors, some of whom had owned Indonesian
built perahu or even visited Mola.
41 The details of these cases are recorded in NT Apprehensions files 9302–9310.
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moved to observe that Australia had to ‘protect its fishing grounds from foreign
exploitation since the fishing industry yields large profits’ and that ‘forfeiture
is the only solution … [for] if forfeiture was not imposed, others will follow’.
All equipment, catch and vessels were confiscated, four of the captains were
placed on five-year good behaviour bonds of A$ 5000; one on a 12-month bond
of A$ 2000, and one on a bond of A$ 200. The vessels themselves were assigned
values of between zero and A$ 500 and all of them were burnt (see Plates 5-3,
5-4, 5-5 and 5-6).

Three other perahu apprehended shortly afterwards received similar treatment.
Two of them — the Kembang Sari and the Dasar Usaha — originated from
Lasilimu in south Buton and Ereke in north Buton respectively, and both
contained mixed Bajo and Butonese crews. The third one, the Alam Baru, was
the first boat from Oelaba on Roti Island to be apprehended in the AFZ. Boats
from Oelaba were known to have fished for sedentary species in the past, but
some crews had now turned their hand to shark fishing. Mr Hannon, the
magistrate presiding over this case, remarked: ‘give them an inch and they take
a mile — that’s what they’re doing’.

At no time during the court proceedings against the captains and crew of the
Bajo and Pepela perahu was reference made to the fact that some of these
fishermen were operating under the terms and conditions of the 1974 MOU and
could be considered to be ‘Indonesian traditional fishermen’. Although their
vessels had no engines and the shark fin catch was relatively small, they were
treated in the same fashion as the crew of a large industrial motorised fishing
vessel using sophisticated navigation equipment with an ability to harvest
significant catches. In the brief of evidence for the case of the Usaha Selamat in
1990, the only reference made to the MOU was in regard to the position of the
perahu at the time of its apprehension. This was also the case with three Bajo
perahu that were apprehended and allowed to sail home in 1992.

At no time in the legal proceeding was any attention given to the Bajau
as a specific population with the longest historically documented evidence
of fishing in the Australian Fishing Zone. Nor were the Bajau
distinguished from any other Indonesian fishermen. And even if this
were to have been noted, it would have had no bearing on the case in
terms of the Fisheries Act. A historical perception of the problem was
irrelevant (Fox 1998: 134).

111

Chapter 5: Australian Maritime Expansion



Plate 5-3: Bajo crew confined to their perahu lambo in Darwin Harbour.

Plate 5-4: Confiscated perahu lambo driven into the embankment in Darwin.
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Plate 5-5: Boats dragged out of the water onto the land.

Plate 5-6: Boats destroyed by burning.
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Policy Reviews in the Mid-1990s
In the short term, it appeared that the new policy regime had been effective in
deterring further incursions by Type 3 vessels because there was an overall
decline in the number of apprehensions by 1993. However, from 1993 onwards
there was a steady increase in the number of Type 2 and Type 3 vessels
apprehended in the AFZ each year, despite the fact that nearly all apprehensions
resulted in the confiscation of vessels, catch and gear.

In 1993 the Joint Standing Committee on Foreign Affairs, Defence and Trade
published the results of its inquiry into Australia’s bilateral relationship with
Indonesia, noting that ‘the inquiry had its origins in concerns about illegal
fishing off the north and north west coast of Australia’ (JSCFADT 1993: xxvii).
The committee found that illegal Indonesian fishing for shark or trochus in
Australian waters was driven by two main factors — the ‘monetary gain from
a successful voyage which could amount to two or three months income for poor
fishermen’ and the ‘resource depletion in Indonesian waters’ — but it also noted
that ‘the general lack of development and a poor range of alternative occupations
in Eastern Indonesia’ was a further contributing factor (ibid.: 128). The committee
observed that:

illegal fishermen are Indonesian nationals and there are limits to the
actions the Australian government can take. It is the Indonesian
Government’s responsibility to attempt to prevent nationals from fishing
illegally in Australian waters (ibid.: 129).

Nevertheless:

if there are deficiencies in some aspects of Australia’s handling of the
problem of illegal fishing they were probably caused in part by a lack
of knowledge about complex social and economic situations in eastern
Indonesia (ibid.).

In the committee’s view, the 1974 MOU ‘does not adequately deal with all
categories of Indonesian fishermen’ and it would be ‘appropriate to reconsider
all aspects of illegal fishing with the involvement of Indonesian authorities’
(ibid.: 131). Following a submission by Bruce Campbell and Bu Wilson, the
committee recommended a review of the MOU in light of the Torres Strait Treaty
(between Australia and Papua New Guinea) which would pay special regard to:

the definition of ‘traditional’ fishermen to provide broader categories
which take account of a wider range of nautical, cultural and historical
factors … [and an] examination of the feasibility of a re-negotiation of
the MOU to ensure the allowed areas coincide as far as practicable with
historical fishing patterns (ibid.).
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None of the committee’s recommendations have been implemented since its
report was published in November 1993. Instead, Australian policy has continued
to focus on a high level of marine and air surveillance of the northern AFZ
combined with costly apprehension and prosecution procedures.

In November 1994, the Fisheries Resources Branch of the Bureau of Rural
Sciences, then part of the Commonwealth Department of Primary Industries and
Energy, was commissioned by the department’s Fisheries Policy Branch to
undertake a review of Indonesian fishing activity in the AFZ. This was done in
response to concerns raised by AFMA and the domestic fishing industry in
northern Australia over the possibility that Indonesian fishing vessels may
account for a substantial proportion of the recommended allowable catch for
some target species. The review found that ‘there are different ethnic groups
[from Indonesia], fishing in different areas, using a number of methods and a
range of technologies’ (Wallner and McLoughlin 1995a: 13), and described a
number of alternative strategies to deal with traditional Indonesian fishermen
operating in the MOU area. Without making reference to any particular group
of Indonesian fishermen, the authors concluded that current illegal Indonesian
fishing activity has a minor impact on the marine environment and that ‘it would
appear surveillance, enforcement and prosecution efforts have been effective in
minimising illegal fishing activity’ in the AFZ (Wallner and McLoughlin 1995a:
32, 1995b: 121). However, they also suggested that the management of marine
resources in the MOU area should be determined by granting ‘priority access
rights’ in the form of licences to ‘fishers who can demonstrate an historic interest
in these waters’ (Wallner and McLoughlin 1995a: 33).

The authors of this report may have overestimated the effectiveness of existing
surveillance and prosecution efforts, because the number of illegal intrusions
into the AFZ rose again in 1994. This prompted the formation of a joint
government delegation to undertake an information and education campaign in
a number of eastern Indonesian provinces in January 1995. 42 The purpose of
this exercise was to explain the conditions under which traditional fishing was
permitted in the AFZ and increase awareness of the consequences of illegal fishing
(AFMA 1995: 63–4). During the visit several thousand information handouts
and maps were distributed showing the maritime jurisdictions in the Timor and
Arafura Seas. There were also preliminary discussions about Australian support
for small-scale development assistance programs in fishing communities. 43

In 1995, the Commonwealth Government established an inter-departmental
committee to investigate the problem of illegal Indonesian fishing in the AFZ

42 The delegation comprised senior government officials from the Australian Embassy in Jakarta, the
Northern Territory branch of AFMA, and the Indonesian Directorate General of Fisheries (Direktorat
Jenderal Perikanan).
43 Two representatives from Mola attended meetings held in Kendari and Bau Bau in Southeast Sulawesi,
and some representatives from Pepela attended a meeting was held at Ba’a on Roti Island.
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and recommend solutions to it. Although this committee received one paper
outlining a licensing arrangement for ‘traditional fishermen’ (see Fox 1998), there
appears to have been no further consideration of current research by social
scientists on issues previously raised by the Joint Standing Committee, despite
calls by academics for ethnographic research into the social, economic and
cultural organisation of fishing groups operating inside Australian waters
(Campbell and Wilson 1993: 191). 44

44  At the World Fisheries Congress held in Brisbane in 1996, Bob Johannes remarked that ‘social science
is clearly still considered beyond the pale by many senior Australian fisheries researchers and managers
despite the burgeoning literature on the subject and growing demonstration of its practical value’
(Johannes 1996: 20).
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