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Two institutions are crucial if the Oceania Community is to address, at the regional
level, the Pacific’s challenges to the rule of law. This chapter considers the first of
these institutions, the Oceania Human Rights Commission, which would be governed
by the Oceania Human Rights Charter. The companion institution, the Oceania Regional
Court, will be considered in Chapter 10.

The rate of ratification or accession to the key UN human rights instruments is
extremely low in the Pacific—a significant challenge to the rule of supranational law
(see Table 2.9). The human rights environment in the Pacific is not benign, and lack
of regard for UN human rights law has contributed to Pacific disorder. The treatment
of Indo-Fijians following the coups in 1987 and 2000 by the Fijian government (see
Chand 1997; Howard 1991; Lal 1998; Lal and Larmour 1997; Nanda 1992;
O’Callaghan 2001),1 Papua New Guinea’s response to the security crisis in
Bougainville (see Joint Standing Committee 1999) and the challenges to democracy
in Tonga (see James 1997; Helu 1992; Lawson 1997; Montgomery 2000), discussed
in previous chapters, demonstrate the need for an integrated approach to human
rights in the Pacific. Amnesty International’s 2004 annual report noted the following
human rights issues in the Pacific: Australia’s treatment of asylum-seekers; ethnic
violence, police brutality and deteriorating prison conditions in Papua New Guinea;
impunity for human rights abuses in Fiji; and measures to restrict media freedom in
Tonga (Amnesty International 2004).

Obviously, finding better ways to promote and protect human rights represents a
broad challenge for the Oceania Community. Yet it is essential if the Community is to
tackle some of the underlying causes of disorder in the region.

9
Human rights
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The chapter commences by outlining the shortcomings in the Forum’s approach

to human rights, and the previous and current efforts to create a formal human
rights mechanism. This includes the United Nations’ disappointing efforts to promote
a ‘regional’ human rights organisation in the Asia Pacific, an area which covers half
the world (and which just happens to include Pacific states).2

An Oceania Human Rights Charter is proposed, to form part of the Oceania single
undertaking treaty. A regional expression of the global human rights agreements
would strengthen regional order, winning local commitment and adherence to human
rights law. The Charter should also detail the education activities that the Oceania
Human Rights Commission would undertake to promote human rights, and the
enforcement mechanisms needed to protect the rights of individuals and
communities at critical times.

The Forum and human rights

The Forum has done little explicitly to promote human rights in the Pacific. Following
the first Fijian coup most Forum members refused to discuss the situation as a
formal agenda item. The Forum statement simply noted the ‘complexity of the
problems’ and hoped ‘for a peaceful and satisfactory solution’ (South Pacific Forum
1987: para 3). The Forum also made no comment on the human rights abuses
occurring in Bougainville.

In Forum Communiqués and other documents, members do express
commitment to ‘good governance’ (see, for example Pacific Islands Forum 2002:
para 2). Good governance does have some parlance in human rights terms—for
example, Australia initiated a resolution on good governance at the UN Human
Rights Commission in 1999. But the human rights connotations of good governance
are more implicit than explicit in its use in Forum documents, and largely relate to
economic management. Wickliffe notes that Forum members made no mention
of the fiftieth anniversary of the Universal Declaration of Human Rights in 1998’s
Forum Communiqué, let alone reaffirming their commitment to its principles
(Wickliffe 1999).

Encouragingly, Forum Leaders do express commitment to the ‘defence and
promotion’ of human rights in the 2004 Auckland Declaration (Pacific Islands Forum
2004a). They also note their desire to encourage the development of national
human rights machinery (Pacific Islands Forum 2004a: para 9). These developments
may represent the start of a new era of engagement with human rights issues for the
Forum.

The United Nations Development Programme (UNDP) has, until now, attempted
to address the Forum’s shortcomings by working directly with Pacific states on human
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rights issues rather than through the Forum. The philosophy of its Governance for
Livelihoods and Development in the Pacific (GOLD) initiative is that

Pacific island countries are fully committed to implementing principles of
good governance for sustainable growth, equitable development, lasting
peace and social cohesion. However, it will be difficult for Pacific countries
to achieve these goals unless aspects of human rights are integrated into
their development policies and legislative framework. Rights violations in
the Pacific are common yet there are very few organisations to monitor
rights-based violations across society.3

GOLD has organised various sub-regional and national seminars to encourage the
ratification of the core UN human rights instruments.4 Participants at one workshop
recommended that ‘the Pacific Islands Forum lift the profile of human rights in the
region’ and that a ‘forum be established addressing human rights-related questions
and the importance of ratification of international treaties’.5 The UNDP also has a
Regional Rights Resource Team, which aims to help policymakers adopt human
rights conventions.6

The Commonwealth Secretariat has also been active. It has held a Workshop on
Human Rights Education and Training, which recommended a Pacific Charter of
Human Rights and the establishment of a South Pacific Centre for Human Rights.
This institution, primarily designed as an education centre, was located within the
Port Vila campus of the University of the South Pacific (Wickliffe 1999).

These are all worthy initiatives, but are not the same as a permanent
intergovernmental mechanism affording protection to individuals. Ideally, the Forum
would have the commitment to human rights to initiate the type of activities
conducted through the GOLD program. Those involved with the South Pacific Centre
for Human Rights see it as providing impetus toward a Pacific Human Rights Charter
and intergovernmental mechanism, rather than as an end in itself.

Previous and current efforts towards regional mechanisms to
promote human rights

Addressing the Forum’s lack of an intergovernmental human rights mechanisms is
vital; the lack of such an institution is evidence of the Forum’s immaturity as a
regional organisation. The advanced regional systems have found regional order to
be incomplete without a human rights institution (CARICOM is an exception). The
European Human Rights Commission commenced operations in 1954, the year after
ratification of the European Convention on Human Rights and Fundamental Freedoms.
The Inter-American Commission started its work in 1959, and the African Commission
in 1987, the year after ratification of the African Charter on Human and Peoples’
Rights.7 The American Convention on Human Rights entered into force in 1978.
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There is, however, a flaw in the European system of regional order—it is actually
two systems rather than one. The Council of Europe, handling human rights, is
separate from the common market, the European Court of Justice and the European
Parliament. There is a disappointing subtext here, perhaps, that human rights are
not important enough to be integrated into the main game. The European Union
attempted to rectify this with the EU Charter of Fundamental Rights, which drew on
the Council of Europe’s convention and the state of national law in European Union
members. The EU Commission said it would be guided by the Charter in all its work;
but the two systems continue separately.8 The Oceania Community should improve
on the European Union model, by including its human rights machinery as an integral
part of its regional order from the outset.

Despite facilitating the creation of the African Commission, the United Nations
has done little to facilitate an intergovernmental human rights mechanism in the
Pacific (D’Sa 1981–83; Tucker 1983).9 Commencing in 1990, the United Nations
held a series of workshops in an attempt to provide some impetus toward regional
arrangements in the Asia Pacific. So far they have failed, and they will continue to
fail. The reason is simple. Some forty countries—from Afghanistan to Yemen to
Bhutan to Fiji, with Palestine also represented—have attended the various
workshops.10 It is impossible to come up with a ‘regional’ mechanism that covers
half the globe. The problems of the Middle East are not the problems of the Pacific,
so a ‘regional’ organisation covering the United Nations’ definition of the Asia Pacific
adds little value to the global system itself.

Some at the workshops have recognised the essential folly of the United Nations’
efforts, noting that ‘a first step could be the setting up of subregional machinery for
human rights information dissemination’ and that ‘the usefulness of working at a
subregional level…must also be stressed’ (United Nations 1996:71). It is
questionable whether the various regions of the Asia Pacific, given their size—in
both population and geographic terms—constitute ‘sub-regions’ or are, like the Pacific,
more properly regions in their own right.

Australia has attempted to add some momentum to the creation of a regional
human rights commission. Former Foreign Minister Gareth Evans suggested the
creation of such a mechanism in 1995, but was criticised by those who thought he
was proposing to pursue a lowest common denominator approach to rights, rather
than a regional institution seeking to promote universal rights (Hill 1995; Evans
1995). Australia had more luck when, together with the UN Centre for Human
Rights, it proposed an Asia Pacific Regional Workshop of National Human Rights
Institutions. The first workshop was held in Darwin in 1996, attracting Fiji, India,
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Indonesia, Mongolia, Nepal, New Zealand, Pakistan, Papua New Guinea, the
Philippines, Thailand, Solomon Islands and Sri Lanka. The workshop issued the
Larrakia Declaration, agreeing to establish an informal Asia Pacific Forum of National
Human Rights Institutions.

Despite having few staff and little funding, the Forum of National Human Rights
Institutions has done much to promote the establishment and strengthening of
independent national human rights institutions. Members must subscribe to the
United Nations’ Paris Principles on the Status of National Institutions,11 which include
criteria such as having a broad mandate based on global human rights law, with the
independence of the commission guaranteed by statute or constitution. It would be
a mistake, however, to attempt to create a formal mechanism based on the Asia
Pacific Forum of National Human Rights Institutions.

The UN Workshops and the Asia Pacific Forum of National Human Rights
Institutions can serve as worthwhile catalysts for dialogue, but they should not be
mistaken for concrete steps to a regional arrangement, comparable to the existing
institutions in Europe, the Americas and Africa. The countries participating in the
Asia Pacific initiatives are too many, too large and too remote to allow for a local
human rights order to function effectively.

LAWASIA, a non-government organisation, has proposed workable regions as
the basis for regional human rights commissions. It divided the Asia Pacific into
four smaller regions, concentrating its initial efforts on the South and Western
Pacific Region, consisting of Australia and the other Pacific countries (see LAWASIA
1997). In 1985 the LAWASIA Human Rights Standing Committee sponsored a
conference on ‘Prospects for the Establishment of an Intergovernmental Human
Rights Commission in the South Pacific’ (Deklin 1992). Participants ‘requested
LAWASIA to press for the establishment of a small secretariat, attached for
administrative purposes to the South Pacific Commission or the South Pacific
Forum, to initiate the establishment of the regional inter-governmental human
rights body’ (Leary 1990:325). A Pacific Charter was drafted, largely based on the
African model, but with some unique features reflecting the region’s character.
The Charter envisaged a Commission that would assist governments and also
receive petitions from individuals (see LAWASIA 1992).

Despite the rigour of the LAWASIA proposals, the requisite political will was lacking
at that time. At that stage, the newly independent Forum members were largely
focused on resisting any perceived interference with their internal sovereignty. But
the region’s security and economic crises since then have changed the situation, as
evidenced by the Forum’s Biketawa Declaration.
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Advantages and disadvantages of regional human rights systems

The most obvious potential advantage of the Oceania Human Rights Commission is
that a regional human rights order may lead to a meaningful local expression of
rights (see Tucker 1983; Hyden 1993; Okoth-Ogendo 1993; Leary 1987; United
Nations 1996; Tibi 1994; Donoho 1991). Parker argues that ‘although the principles
of human rights are universal in character, the most direct and effective route to the
protection of these universal ideals is via regional systems’ (1983:239). Corbera
believes ‘[u]nique cultural, political, and economic factors justify the regionalisation
of human rights systems’ (1993:939).

An Oceania Human Rights Commission would allow members to feel a sense of
ownership of the human rights issues confronting the region, rather than feeling
they are having something imposed on them by the global system. Buergenthal, an
academic and judge on the Inter-American Court of Human Rights, has argued that
‘the problems of our Hemisphere are more unique to the Americas than they are
universal or European. They can only be solved within the framework of our own

legal, cultural, political, and social traditions’ (Buergenthal 1981:166). Tamata
believes the advantage of using the Pacific Islands Forum to promote human rights
would be member states’ closeness in terms of cultural affinity, political
understanding, historical involvement, trade, and the movement of people between
the island countries (2000).

The Oceania Human Rights Commission would allow members to feel that their
issues are receiving sympathetic consideration, that differences of philosophy and
priorities could be worked through to produce local solutions. The Commission
could help narrow the gap between local customs and the rule of law in Fiji and
other members. It might have a greater capacity than the United Nations to provide
well-informed advice, and early warnings of security and economic crises.

The great potential disadvantage of regional arrangements, so far unrealised in
the other regional systems, is that a regional expression of rights could corrupt the
global law. This fear of undue deference to regional norms is usually a reaction to
cultural relativists, who argue that there are no universal standards and that any
cultural practice is as valid as any other (Tamata 2000; Afshari 1994; Donoho
1991; Monshipouri 2002; Poe 2002; Goodhart 2003; Binder 1999). Although
theories of cultural relativism may have started off with worthy aims—the theory was
initially developed by anthropologists concerned about Eurocentric superiority (An-
Na’im and Deng 1990)—it is misplaced in the human rights debate. Those who
promote cultural relativism (or variations like Asian values or the Pacific Way) when
it comes to human rights law typically do so to cover up their own interests (see
Henningham 1995; Howard 1991; Ghai 1993; Thio 2000; Englehart 2000). A related
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argument, that giving effect to human rights law impedes economic development,
is also nonsense, because economic growth is dependent on the rule of law and a
stable macroeconomic environment (see, for example, Messick 1999; Donnelly
1999; Harvey 2002; Sengupta 2002; Hamm 2001; Sano 2000; Udombana 2000),
not human rights violations.

UN involvement would ensure the Oceania human rights order remains connected
with, and responsive to, the global system. UN backing would give the Oceania
Commission a legitimacy and credibility that it might otherwise lack, and would
avoid the potential disadvantages of regional human rights arrangements. There
may at times be creative tensions between regional and global concerns, but this
should be welcomed as evidence of constructive dialogue.

The Oceania Human Rights Charter

Rights

The Oceania Human Rights Charter should promote human rights, humanitarian
law and labour rights. The Charter might also introduce new rights and a creative
balance between rights and duties.

The European, American and African regional organisations all negotiated their
own regional human rights conventions with minor variations on the rights detailed
in the UN instruments (the European Convention follows the Universal Declaration
of Human Rights, but precedes, and may have been a precedent for, the 1966
Covenant on Civil and Political Rights, and the Covenant on Economic, Social and
Cultural Rights). Rather than negotiating a new instrument, it would be better to
incorporate the relevant UN human rights law into the Oceania Human Rights Charter.
Giving effect to the global agreements would be easier and quicker than negotiating
a new text. Further, adopting pre-existing agreements would ensure the Oceania
Charter avoids the dangers of cultural relativism.

However, it is the rights and programs for implementing those rights that should
be adopted from each of the proposed instruments, not necessarily the procedures
for international monitoring. The monitoring and enforcement powers for the Oceania
Human Rights Commission would be negotiated separately.

The key rights to be included in an Oceania Human Rights Charter are listed in
the Covenant on Civil and Political Rights (CCPR) and the Covenant on Economic,
Social and Cultural Rights (CESCR).12 Although ideological conflict dictated the
division of these core rights into two Covenants in 1966, the global community
unanimously recognised in the Vienna Declaration 1993 that ‘all human rights are
universal, indivisible and interdependent and interrelated’ (Vienna Declaration and
Program of Action, Part I.5). Australia, to its credit, has promoted both civil rights and
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economic rights, and thus performs a bridging role between developed and developing
countries in negotiations over human rights instruments and resolutions.

The CCPR regulates the power of the state. Many of the rights relate to the use
and misuse of the state apparatus: freedom from torture, freedom from arbitrary
arrest and detention, the right to a fair trial; freedom of thought, conscience and
religion; and the right to peaceful assembly (CCPR, Articles 4, 7, 9, 14, 18 and 21).
Article 4 allows certain rights to be suspended in a public emergency threatening the
life of the nation. Such a derogation clause, however, would not have excused the
actions that Rabuka took after the first and second coups in Fiji, because the
manufactured emergency did not threaten ‘the life of the nation’. The CESCR contains
the ‘positive’ or ‘distributive’ rights, such as the right to an adequate standard of
living, the rights to adequate housing, clothing, food, education, health care and
social protection (CESCR, Articles 9, 11, 12 and 13).

Although these two ‘first generation’ Covenants list the most important rights,
many ‘second generation’ single-issue instruments amplify particular rights, and
strategies for their promotion and protection.13 Thus the following five instruments
should be included in the Oceania Human Rights Charter.

The Convention Against Torture14 defines torture as any act, not lawfully sanctioned,
by which severe pain or suffering, whether physical or mental, is intentionally inflicted
on a person in order to obtain information or a confession, or to intimidate or coerce
(Convention Against Torture, Article 1.1). The Convention focuses on state actions—to
fit within the Convention definition, the torture must be inflicted by a public official or
person acting in an official capacity, or occur with their acquiescence (Convention
Against Torture, Article 1.1). Psychological forms of torture—when a victim fears that a
relative will be tortured or killed—are also prohibited.

The Convention on the Elimination of All Forms of Racial Discrimination15 has
been widely ratified. States must ‘prohibit and bring to an end, by all appropriate
means, including legislation as required by circumstances, racial discrimination by
any persons, group or organisation’ (Convention on the Elimination of All Forms of
Racial Discrimination, Article 2.1d). The Convention has an emphasis on preventive
measures, and combating structural discrimination. Fiji and other Oceania members
need not be too concerned about genuine measures to promote the welfare of their
indigenous peoples—the Convention provides for positive discrimination ‘for the
sole purpose of securing adequate advancement of certain racial or ethnic groups
or individuals’, but such measures are subject to a sunset clause (Convention on
the Elimination of All Forms of Racial Discrimination, Article 1.4, 2.2).

Including the Convention’s substantive provisions in the Oceania Human Rights
Charter would be a significant symbolic step. The region, long troubled by race issues,
would be demonstrating its recognition of the need for promoting religious and
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racial tolerance, including through the education systems. Every country has scope
to do more to eliminate discrimination, to ensure all people enjoy the same rights in
law and practice. Thus, all states in the region should engage in dialogue to produce
improved measures to combat racial discrimination.

The UNDP’s Pacific Human Development Report discussed the difficulties
confronting women in the Pacific, particularly in Melanesian countries (UNDP 1999).
Including the Convention on the Elimination of Discrimination Against Women16 in the
Oceania Human Rights Charter would be an important step in addressing this situation.
The Oceania Human Rights Commission could then contribute to the vital Pacific
debate about traditional values and lifestyles and women’s rights (see Deklin 1992).

The Convention on the Rights of the Child17 is the world’s, and the region’s, most
widely ratified instrument (see Office of the UN High Commissioner for Human
Rights 2002). Thus, it provides a good basis for initial dialogue. The Convention
covers the range of economic, social, cultural, civil, political and humanitarian rights
(Bolton 1990). This Convention and the Convention on the Elimination of
Discrimination Against Women are the first enforceable treaties with an integrated
approach to these rights, moving beyond traditional divisions of economic and civil
rights (Hammarberg 1990).

The Oceania Human Rights Charter could also usefully adopt language from the
Declaration on the Right to Development,18 perhaps in its preamble. The Declaration
is not in the same class of global law as the six instruments above—it is a General
Assembly resolution, rather than a treaty open for ratification—but it has great moral
authority and many developing states are, naturally, concerned about a right to
development. Including the Declaration in the Oceania Charter would recognise
these concerns. The African Charter—which LAWASIA followed in its Draft Pacific
Charter of Rights and Duties—recognises the right to development.

Many states, though, misconstrue the right to development, limiting it to economic
development. This right encapsulates economic security, but also the ideal of
democratically sharing this economic growth.19 Development is a holistic process,
encompassing all human rights, not just economic development.20  The Vienna
Declaration makes it clear that lack of development in a country does not justify the
violation of civil and political rights (Vienna Declaration Part I.10).

Though the Oceania Human Rights Charter would largely draw on the existing
global human rights law, there is still scope to innovate. Pacific states have advanced
the right to a clean and safe environment through a number of agreements. The
concern with the environment is understandable given the region’s experiences
with nuclear weapons testing and nuclear waste disposal, and the potential impact
of global warming, and it would be appropriate to recognise this in the Oceania
Human Rights Charter. The African Charter refers to the need for a ‘general[ly]
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satisfactory environment’. The LAWASIA Draft Charter puts it better, stating that ‘[a]ll
peoples shall have the right to a clean, healthy and safe environment favourable to
their development’ (Article 24) (other parts of the Oceania single undertaking treaty
would also protect the environment).

The Oceania Human Rights Charter could usefully develop the right to privacy
(Article 17 of the CCPR), given the integral role that the internet and e-commerce
would serve in the Oceania common market. Article 8 of the European Union’s
Charter of Fundamental Rights is instructive.

Everyone has the right to the protection of personal data concerning him or
her…Such data must be processed fairly for specified purposes and on the
basis of the consent of the person concerned or some other legitimate
basis laid down by law. Everyone has the right of access to data which has
been collected concerning him or her, and the right to have it rectified.

The Oceania Human Rights Charter should also encompass humanitarian law. The
Oceania Human Rights Commission should promote the Geneva Conventions and
their protocols. As part of this body of law, the Oceania Commission should also
include UNESCO’s Convention for the Protection of Cultural Property in the Event of
Armed Conflict.

The Oceania Charter should also encompass core labour rights. Labour rights
were discussed in Chapter Six in the context of the Oceania investment agreement
on the responsibilities of transnational corporations. Oceania members should see
that labour standards are implemented by domestic businesses, as well as
transnational corporations (the proposed Oceania investment agreement would
only cover transnational corporations). Thus, the Oceania Human Rights Commission
should work with members to ensure

• workplaces respect the right to freedom of association and to organise and
bargain collectively21

• workplaces are free from forced or compulsory labour22

• workplaces are free from exploitative child labour23

• workplaces are free from discrimination in employment24

• safe and healthy working conditions.25

In 1998, the International Labour Organization (ILO) drew these five core rights
together into a new Declaration on Fundamental Principles and Rights at Work.

To complement the agreements establishing the Oceania common market,
particularly the Oceania labour mobility agreement, the Oceania Human Rights
Charter could adopt language from the UN Declaration on the Human Rights of
Individuals Who Are Not Nationals of the Country in Which They Live, and the
Convention on the Rights of Migrant Workers 1990.
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Duties

Article 29.1 of the Universal Declaration states that each individual has a duty to the
community, ‘in which alone the free and full development of his personality is
possible.’ Yet the concept of duties of individuals has not been amplified in any
subsequent UN human rights instruments. The American Convention and the African
Charter include sections on duties. Forum island countries would most likely insist
on some expression of duties given the importance of the interrelationship between
rights and duties in their communal lifestyles (Powles 1992).

The InterAction Council, chaired by former Australian Prime Minister Malcolm
Fraser, produced a Draft Universal Declaration of Human Responsibilities, hoping it
would become a companion instrument to the Universal Declaration of Human
Rights (InterAction Council 1997). The draft was endorsed by a number of high
profile ex-politicians and other leaders, and some may suggest that this document
should form the basis of a statement of duties in the Oceania Human Rights Charter.
Such a suggestion should be resisted as the language it uses could potentially
undermine the strength of the Charter’s human rights provisions. For example,
Article 12 on ‘Truth and Tolerance’ includes the line ‘[n]o one is obliged to tell all the
truth to everyone all the time’. Whilst technically true, such an understanding is
open to abuse by politicians and others, and does not deserve to be codified in a
human rights instrument. Article 14 provides ‘[t]he freedom of the media to inform
the public and to criticise institutions of society and governmental actions, which is
essential for a just society, must be used with responsibility and discretion’. This is
also open to abuse if governments choose to emphasise the media’s responsibility
to act with discretion, instead of fearlessness.

Those provisions demonstrate that the concept of duties can be misused. Human
rights should not depend on the performance of duties to a particular power or
institution, and duties should not be a facade for cultural relativism (Saul 2001).
Duties to people generally—for instance, a duty to the community as in the Universal
Declaration of Human Rights—are to be welcomed, but duties to individuals—chiefs,
for instance—or to the state are best avoided. It is not that such duties never exist,
but including them in a human rights charter institutionalises them and imbues
them with a political power that may be misused or misinterpreted.

An appropriate formulation for the Oceania Human Rights Charter would be to
follow Article 32 of the Inter-American Convention, which, in the section on the
Relationship Between Duties and Rights, strikes an appropriate balance.

• Every person has responsibilities to his family, his community, and mankind.
• The rights of each person are limited by the rights of others, by the security of

all, and by the just demands of general welfare, in a democratic society.
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It does not include a duty to the state, and the fact that limitations must take
place in the context of ‘a democratic society’ is a necessary check. A duty to the
community is quite different from a duty to the state, which can be mistaken for a
duty to the government of the day. The duty to the family is likely to find resonance in
Forum island countries, and usefully complements Article 23 of the CCPR and Article
10 of the CESCR, which recognise that ‘the family is the natural and fundamental
group unit of society and is entitled to protection by society and the State’.

As with many other aspects of the values and commitments that should be included
in the Oceania single undertaking treaty, there is a distinction to be drawn between
what belongs in the preamble and what belongs in the agreement proper. Since duties
are not legally enforceable, the statement on duties should be left in the preamble.

The margin of appreciation

Drawing on the rights created by the global system does not remove the need for
regional initiative in their interpretation and implementation. Amnesty International,
for example, says that the challenge in the Pacific is to marry global human rights law
with local cultural systems (‘Pacific nations urged to marry traditional and modern
laws’, Australian Broadcasting Corporation, 5 January 2001).26 A framework is needed,
though, to guide regional creativity so as to preserve the integrity of the global law.

The ‘margin of appreciation’ doctrine attempts to reconcile differences between
UN human rights law, and the domestic practices, norms and the needs of individual
states. The doctrine allows states a margin of discretion in the implementation of
rights. Under the European Convention the margin of appreciation refers to the
‘discretion left to domestic legislators, courts, and executives in creating, interpreting,
and applying the laws of their own society’ (Andrews 1984:495).

The extent to which the provisions of the European Convention allow for a margin
of appreciation varies. In a case on censorship the European Court of Human Rights
found that ‘it is not possible to find in the domestic law of the various Contracting
States a uniform European conception of morals’.27 Views will vary ‘from time to
time and from place to place, especially in our era which is characterised by a rapid
and far-reaching evolution of opinions on the subject’ (Handyside Case, para 48).
However, the Court emphasised the importance of freedom of expression as an
essential foundation of a democratic society (Andrews 1984). Therefore restrictions
on the right ‘must be proportionate to the legitimate aim pursued’ (Handyside Case,
para 49). In a subsequent freedom of expression case, the Court found that the
same state (the United Kingdom) had exceeded the margin of appreciation.28 On
the relevant issues there was a high degree of consensus amongst the party states,
so the acceptable margin of appreciation was not as great.
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Thus, the degree of margin may vary depending on the right involved. For instance,
there is not much room for interpretation when it comes to rights like freedom from
torture and slavery. Traditional practices that result in violence should not be condoned
under the margin of appreciation. Greater discretion is possible, however, when
deciding how to implement the right to a good education, or the right to freedom of
expression, as the European cases on censorship demonstrate. An example from
Fiji may be instructive. Indigenous Fijians, naturally, have the right to freedom of
religion and, as part of their commitment to the Methodist religion, may themselves
choose to keep the Sabbath holy. However, enforcing the Sabbath for the rest of the
population through army decree and roadblocks, as occurred after the second coup,
would be going too far (Nanda 1992).

The margin of appreciation rule should be included in the Oceania Human Rights
Charter. However, there should be a proviso that the margin should not be interpreted
in a way that undermines other rights. The Inter-American system has produced an
appropriate formulation. It found that the Inter-American Convention must ‘be
interpreted in favour of the individual, who is the object of international protection’.29

The CCPR also includes a clause standard to many instruments, that nothing in the
Covenant may be interpreted so as to justify the destruction of any of the rights and
freedoms in the Covenant.

The Oceania human rights order should ensure that universal standards are
reflected through local concepts and norms. The alternative is an arrangement that
unduly defers to regional norms at the expense of global law. By allowing a degree of
deference to domestic practice where a right is less absolute—and a common regional
practice on its implementation has not emerged—the margin of appreciation
recognises this tension and provides a framework for reconciling universal norms
and cultural diversity.

Oceania Human Rights Commission functions

Education and promotion

In the first phase of the Oceania Community, the bulk of the Oceania Human Rights
Commission’s work should focus on education and promotion activities, that is,
those activities that do not have an explicit enforcement function. (The American
and African Commissions have a mandate to undertake a range of education and
promotion efforts. The European Commission, in contrast, is geared almost entirely
to dispute resolution.)

Human rights education is the key to a successful human rights order—raising
awareness about rights is the first step to ensuring they are respected and
implemented in the domestic context. The educative function of the Oceania
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Commission would be a crucial and enduring contribution to regional order. Prevention
is better than cure, and conferences, seminars and meetings of government ministers,
policymakers and policy implementers, all help the cause. The Commission should
also offer scholarships for courses in human rights law, especially to those who could
have an influence over the protection and promotion of rights.

The Commission’s grassroots work should be regarded as just as essential as its
work with government ministers and officials. The Commission should translate the
basic human rights instruments into native languages, and explore ways to make
them culturally relevant. Developing programs for schools and universities should
be an integral component of any education strategy. The Commission should develop
libraries and databases accessible to Pacific citizens through publications and the
internet (although the latter is less viable for developing countries in the immediate
future).

The Commission should create specialist programs to educate police and armed
forces about human rights and humanitarian law, as required by the Convention
Against Torture and the Geneva Conventions.30 The crises in Bougainville, Fiji and
Solomon Islands highlight the need for such training, and the Oceania Commission
should assist domestic institutions to produce seminars and manuals for police and
armed forces.

An important extension of the Oceania Commission’s education and promotion
work would be to encourage national human rights institutions and press councils:
assisting existing bodies and providing the resources and expertise to create national
commissions and press councils in those states that lack them. This would help
embed human rights law in the domestic sphere (see Reif 2000). Following
Australia’s efforts, the United Nations has made national institutions a high priority.
Much like regional commissions, national commissions have a vital role to play in
advising and educating, disseminating information, reviewing legislation and
practices, and seeking remedies (Vienna Declaration, para 36), and press councils
assist to secure freedom of speech, from which many other rights flow.

Of the countries proposed for the first phase of the Oceania Community, Australia,
New Zealand and Fiji have national human rights commissions. Given other Forum
island countries’ size and fiscal constraints, they may not wish to create national
commissions; they may prefer to allocate officers in legal departments to these
activities. Such an arrangement would not conform to the Paris Principles—that is,
national human rights institutions should be independent of the rest of the
government—but this may be the extent of the resources that Forum island countries
can allow and it is preferable to having no staff devoted to human rights issues. Given
their size, many Forum island countries may accept the Oceania Commission
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performing the tasks a national commission would otherwise undertake, such as
reviewing legislation and assisting with the preparation of United Nations treaty reports.

Establishing effective consultation mechanisms with non-government
organisations would be essential for the Commission’s education and promotion
work. Much of its information would come from non-government organisations,
who would often have more developed networks and access to information than
the Commission itself (Reisman 1995). However, since the Oceania Commission
would place as much emphasis on economic, social, cultural and development
rights as on civil and political rights, it should establish links with non-government
organisations beyond those, such as Amnesty International, associated with
libertarian rights. The Oceania Commission should also build relationships with
trade unions and aid agencies, to reflect its wider concerns.

Although regional commissions can enjoy many advantages from liaising with
non-government organisations, there are disadvantages. The Inter-American
Commission, for example, has had to work to maintain the appearance of neutrality
despite the large input of non-government organisations (Pasqualucci 1995). Further,
non-government organisations are often focused on tactical issues, whereas the
Oceania Commission should contribute equally to the tactical and strategic pursuit
of human rights. Some non-government organisations attempt to marshal public
support to prompt the release of a particular prisoner, or stop the torture of an
individual. As vital as this work is, instituting the programs to prevent these situations
initially occurring is equally necessary. Pursuing structural change may at times
necessitate a different emphasis from non-government organisations.

To measure the effectiveness of its education and promotion work, the Inter-
American Commission frequently conducts country and regional studies and, where
appropriate, makes recommendations to the relevant governments (United Nations
1996). This could prove an effective model for the Oceania Commission. Under
the Inter-American Commission procedures, the relevant country is given the
opportunity to respond following an investigation and preparation of a draft report.31

The Commission may decide to modify the report as a result, or indeed, not to
publish it. A country report is always prepared following consultation with
government officials and after giving opportunities to the government to express
its views (United Nations 1996).

Governments have not always agreed with the conclusions the Inter-American
Commission has reached in its various reports; some react badly; others see it as an
opportunity for dialogue (United Nations 1996). Yet on the whole, Oceania member
states would most likely respond better to a report prepared by an Oceania
Commission sympathetic to the regional context, instead of the United Nations.
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On occasion, the Inter-American Commission has considered that particular
violations, or widespread political, technological or social changes, justify the
preparation of general, regional studies (American Convention, Article 41c; United
Nations 1996). This is also a useful precedent for the Oceania Commission, as a
broad, thematic approach would have the advantage of making individual members
more receptive to findings and recommendations, rather than feeling they have
been singled out. During the PACER–PICTA negotiations there were plans for a social
impact study; the Oceania Commission could undertake this task. Such an endeavour
would simultaneously instil accountability in the Oceania Community for its efforts
in promoting economic reform, and in Forum island countries, for their efforts in
promoting the right to development.

As part of its country reports, the Inter-American Commission also makes on-site
visits. There are obvious advantages to an on-site visit from the perspective of those
suffering human rights abuses—the presence of a supranational organisation can
act as a check on governments. But there are also advantages for governments
from on-site visits (Reisman 1996). Governments can better explain a situation,
highlight difficulties in implementing policies, ask for training assistance, and request
help from other members of the Oceania Community (as Prime Minister Bartholomew
Ulufa’alu might have done during the Solomon Islands ethnic tensions; see Maher
and Dorney 2000). A regional organisation is better able to appreciate the local
dynamic than the United Nations, possibly resulting in better fact-finding,
understanding and interpretation.

The UN Human Rights Commission’s theme rapporteurs provide a useful
precedent for the Oceania Commission’s on-site visits (see Australian Department
of Foreign Affairs and Trade 1993; Kirby 1996; Weissbrodt 1986). Unsurprisingly,
an individual working behind the scenes can achieve more than a larger working
group—and do it more efficiently and cheaply (Weissbrodt 1986). Oceania
Commission rapporteurs could assist governments in the areas corresponding to
the instruments included in the Oceania Human Rights Charter. Thus, there could be
rapporteurs on gender equality, racial equality, children, development and the
environment. In the first phase of the Community, the rapporteurs’ focus would be
on educative and preventive strategies; this may later develop into an investigative
mandate.

Ultimately, the success of the Oceania Commission’s education and promotion
efforts would rest on the informal relationship it established with members of the
Community. The Commission should proceed slowly, gradually building consensus
on the appropriate expression of rights, mechanisms and functions. The Oceania
Commission would be tackling sensitive issues: for instance, racism in Fiji; democracy
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in Tonga; indigenous issues and the treatment of asylum seekers in Australia. This
calls for diplomacy; the Inter-American Commission has stressed it

…never loses sight of the fact that it is not and cannot be institutionally
antagonistic to governments. The Commission is created and sustained by
governments that voluntarily assumed human rights obligations and is
structured to help those governments realise such obligations by highlighting
inconsistent behaviour, indicating when remedies are appropriate and helping
governments institutionalise new normative arrangements. A Commission
must have the courage to speak out critically and forcefully when necessary,
but it should always try to avoid polarisation, seeking to work with governments
whenever possible or appropriate (Reisman 1995:96).

One Commissioner has admitted the Commission ‘has not always been

successful. However, it regularly examines its performance, carefully heeds OAS’
annual review of its activities and studies responsible non-governmental appraisals’
(United Nations 1996:40). Overall, though, the Inter-American Commission has
made a considerable contribution to advancing the observance of human rights in
the region. Farer argues that ‘exposure, or the threat thereof, has accomplished a
mitigation of barbarity…It cannot be doubted that the prospect or consequences of
a Commission inquiry has saved lives, averted torture, terminated arbitrary detentions,
and ameliorated conditions of detention’ (Farer 1987:403).

Thus, the Oceania Commission should not display restraint and deference to
domestic authorities, to the point of being rendered meaningless (Hovius 1985); at
times the Commission would need to confront oppressive conduct openly. Like the
Inter-American Commission, though, the Oceania Commission would need to strike
a sensible balance between publicity and behind the scenes work.

Enforcement

The capacity to enforce rights directly presents more difficulties than education and
promotion activities. Nonetheless, the Oceania Human Rights Commission must be
able to intervene in critical situations.

Two methods of enforcement are outlined here: allowing individuals to petition
the Commission directly; and implementing a reporting regime. The European, Inter-
American and African commissions allow individual petitions. Petitions from
individuals would reinforce the Oceania Commission’s education and promotion
activities. Such petitions may make the Commission aware of problems which
otherwise would not have been known. If a petition is indicative of a larger problem,
the Commission could then focus its attention on developing structural remedies.

In considering a petition, the European, American and African Commission
procedures emphasise ‘friendly settlement.’ This may have particular resonance
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amongst Oceania members, and has the advantage for individuals of being cheap
and accessible (United Nations 1996). Thus, the Oceania Commission should adopt
a low-key, confidential approach in liaising with government representatives.
Suggestions and recommendations may resolve an issue; but there should be scope
for the Commission to ask a government to undertake provisional measures pending
an investigation or report.

Successes would most likely come through negotiation rather than application
of the rule of law. Commission members would need to view the chances of success
realistically, especially in the first years of operation. As the Inter-American
Commission found, ‘because the Commission has not avoided the hard cases, its
“scorecard” is less impressive than it might have been if the Commission had carefully
selected easier cases for its docket’ (Reisman 1995:96).

Pacific citizens should have the right to petition the Commission on breaches of
economic, social and cultural rights, as well as civil and political rights. However,
since progress on economic, social and cultural rights is more likely to come about
through efforts over many years, a government reporting regime would usefully
complement the right to individual petition.

Such government human rights reports typically include interviews with officials,
statistics and a review of common practices. A reporting system would work if the
state reported frankly and the Commission responded critically. The UN Human
Rights Committee has found that the state must have a constructive view of the
procedure, which requires tact on the part of the United Nations as well (O’Flaherty
1994). A reporting system is more helpful when the right concerned, such as the
right to development and the right to a clean environment, is as much a matter of
facilitating international cooperation as resolving complaints (Harvey 1987). As with
the European system, the Oceania Human Rights Commission should also allow for
disparities in economic conditions, which influence a state’s capacity to implement
economic, social and cultural rights. 32

The other regional human rights commissions also offer a third possibility for
enforcement, allowing member states to submit complaints about other members.
However, the inter-state complaint has never been utilised in the American and
African systems, and very rarely in the European system (see Leckie 1988). Since its
usefulness is doubtful, it would be better to omit this option from the Oceania
Human Rights Charter. This would reassure states, and still leave scope for informal,
confidential approaches from members to the Commission, which could then pursue
its own inquiries.
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In the event of mass human rights violations, complaints could be made to the
United Nations. Even with the creation of a regional human rights order, it is still
appropriate to bear in mind an appropriate division of responsibilities between the
global and regional systems. The United Nations has the authority and resources to
handle widespread, ongoing violations.

Conclusion

The Pacific needs new mechanisms to promote better adherence to the
supranational rule of law, because the lack of adherence to supranational law in
many Pacific states is one of the prime causes of regional disorder. An Oceania
Human Rights Commission would have vital work to do in closing the gap between
supranational human rights law and the values and practices of many Pacific
states. A regional commission would have the local representation, dynamism
and relevance to encourage a shift in the region’s approach to human rights, and
to secure greater adherence to the rule of law. It would also cure the United
Nations’ pursuit of inappropriate regional human rights organisations, covering
countries from the Middle East to the Pacific, in an unsuitable definition of the
Asia Pacific which can add little value to the global system’s efforts to promote
human rights.

In developing its list of rights, the Oceania Human Rights Charter would draw on
the United Nations’ instruments, Geneva Conventions and ILO Conventions, as
detailed in the following diagram, as well as innovating in areas such as environmental
protection and privacy. The Charter would propose a wide range of promotional
activities for the Oceania Human Rights Commission, and ensure the Commission
has the capacity to enforce rights through a combination of individual complaints
and a thorough reporting regime (Figure 9.1).

The Oceania Human Rights Commission’s role in promoting regional order is
critical. It would be the only regional institution explicitly considering, and
safeguarding, all four of the ‘deepening’ goals of regional order—sustainable economic
development, security, the rule of law and democracy—in an integrated fashion.
Further, it would demonstrate the Community’s institutional integrity to Pacific
citizens. Pacific regional order would be incomplete without it.

The next chapter considers the Oceania Court, which, together with the Human
Rights Commission, is designed to address the Pacific current challenges to the rule
of law.
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Figure 9.1 The Oceania Human Rights Charter

PREAMBLE

Language from the Declaration on the Right to Development
Duties

THE OCEANIA HUMAN RIGHTS COMMISSION’S WORK

Education/promotion functions
Enforcement/protection functions:

Individual petition
Reporting regime

RIGHTS

Drawing on the
Covenant on Civil and Political Rights

Covenant on Economic, Social and Cultural Rights
Convention Against Torture

Convention on the Elimination of All Forms of Racial Discrimination
Convention on the Elimination of Discrimination Against Women

Convention on the Rights of the Child

New/expanded rights:
A right to a clean and healthy environment

A right to privacy

Geneva Conventions

Core International Labour Organization rights:
Freedom of association

Freedom from forced labour
Freedom from child labour

Freedom from discrimination in employment
Right to safe and healthy working conditions
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Notes
1 I refer here to the ‘government’ because Fiji’s initial government maintained communal

electoral rolls; the chief rebel who committed the first two coups, Sitiveni Rabuka,
subsequently became the leader of the government; and many parts of the government
apparatus—the army, some judges—were used to facilitate the removal from power of
the democratically elected government in the third coup; and the subsequent government
continued to discriminate against Indo-Fijians (as in its Blueprint for the Protection of
Fijian and Rotuman Rights and Interests).

2 The United Nations’ definition of the ‘Asia Pacific’ includes Middle Eastern and Central
Asian countries; any ‘regional’ organisation based on this broad membership could add
little value to the United Nations’ efforts to promote human rights.

3 See http://www.undp.org.fj/gold/human_rights.htm [accessed 9 December 2002].
4 See http://www.undp.org.fj/gold/human_rights_wkshs.htm, http://www.undo.org.fj/

gold/national_workshops.htm [accessed 9 December 2002].
5 See http://www.undp.org.fj/gold/micro_human_rights_wkshs.htm [accessed 9

December 2002].
6 See http://www.undp.org.fj/Governance.htm [accessed 26 July 2002].
7 Like Pacific states, African states have often resisted measures that would impact on

their internal sovereignty. However, the African human rights order has steadily, albeit
slowly, evolved, and a human rights court was recently established (see Udombana
2001; Essien 2000; Odinkalu 1998, 2001; Mutua 1999; Murray 2003).

8 See http://www.europarl.eu.int/charter [accessed 19 June 2003].
9 This initiative followed the General Assembly’s request to the UN Commission on

Human Rights in 1966, to study establishing regional institutions to promote human
rights (Vasak and Alston 1982).

10 Countries that have attended the various workshops include Afghanistan, Australia,
Bangladesh, Bahrain, Bhutan, Brunei Darussalam, Cambodia, China, Fiji, India, Indonesia,
Iran, Iraq, Japan, Jordan, Kuwait, Lebanon, Malaysia, Maldives, Micronesia, Mongolia,
Myanmar, Nepal, New Zealand, North Korea, Oman, Pakistan, Papua New Guinea, the
Philippines, Saudi Arabia, Singapore, Solomon Islands, South Korea, Sri Lanka, Syria,
Thailand, United Arab Emirates, Vietnam, Yemen, with Palestine also represented.

11 Available online at http://www.unhchr.ch/html/intlinst.htm [accessed 27 August 2003].
12 Available online at http://www.unhchr.ch/html/intlinst.htm [accessed 27 August 2003].
13 See http://www.undp.org.fj/gold/human_rights_in pacific.htm [accessed 9 December

2002].
14 Available online at http://www.unhchr.ch/html/intlinst.htm [accessed 27 August 2003].
15 Available online at http://www.unhchr.ch/html/intlinst.htm [accessed 27 August 2003].
16 Available online at http://www.unhchr.ch/html/intlinst.htm [accessed 27 August 2003].
17 Available online at http://www.unhchr.ch/html/intlinst.htm [accessed 27 August 2003].
18 Available online at http://www.unhchr.ch/html/intlinst.htm [accessed 27 August 2003].
19 According to Forsythe, ‘[d]evelopment is a comprehensive economic, social, cultural

and political process, which aims at the constant improvement of the well-being of the
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entire population and of all individuals on the basis of their active, free and meaningful
participation in development and in the fair distribution of the resulting
benefits’(1989:82). See also Alston 1985, 1991.

20 The Preamble to the Declaration on the Right to Development states: ‘[t]he right to
development is an inalienable human right by virtue of which every human person and
all peoples are entitled to participate in, contribute to, and enjoy economic, social,
cultural and political development, in which all human rights and fundamental freedoms
can be fully realised’.

21 See CESCR, Article 8; CCPR, Article 22; International Labour Organization (ILO)
Convention Concerning Freedom of Association and Protection of the Right to Organise
(No. 87); and ILO Convention Concerning the Application of Principles of the Right to
Organise and Bargain Collectively (No. 98).

22 See CCPR, Article 8; the ILO Convention Concerning Forced or Compulsory Labour (No.
29); the ILO Convention Concerning the Abolition of Forced Labour (No 105).

23 See Convention on the Rights of the Child, Article 32.
24 See CESCR, Articles 2 and 7; CCPR, Articles 2 and 3; Convention on the Elimination of

Discrimination Against Women, Article 1; the Convention on the Elimination of Racial
Discrimination; ILO Convention Concerning Discrimination in Respect of Employment
and Occupation (No. 100) and ILO Convention Concerning Occupational Health and
Safety and the Working Environment (No. 111).

25 CESCR, Article 7.
26 Available online at http://www.abc.net.au/ra [accessed 5 January 2001].
27 Handyside v United Kingdom in (1976) Year Book on the European Convention on

Human Rights 506 European Court of Human Rights, Series A, No. 24, 1 E.H.R.R. 737.
28 The Sunday Times v United Kingdom in (1979) Year Book on the European Convention

on Human Rights 402, European Court of Human Rights, Series A, No. 30.
29 In the Matter of Viviana Gallardo, Government of Cost Rica, Decision of 13 November

1981, Inter-American Court of Human Rights, 12 OEA/Ser. L/V/III. 7 doc. 13, Ser. A and
B. No. G.101/81 (1982) paragraph 16.

30 Convention Against Torture, Article 10; Article 1 of the Geneva Conventions, requires
parties ‘to ensure respect for’ humanitarian law. This is complemented by Articles 83
and 19 respectively of the two Protocols, which require adherents to include
humanitarian law in their military and, where relevant, civilian instruction programs.

31 Regulations of the Inter-American Commission on Human Rights Article 63 reprinted
in Handbook of Existing Rules Pertaining to Human Rights in the Inter-American
System (1980), Articles 59–63.

32 The European Social Charter was designed by the Council of Europe to complement the
European Convention. Unlike the European Convention, though, the Charter establishes
a reporting rather than a judicial regime (Davidson 1993).


