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Pacific regional order would be incomplete without a mechanism for interpreting
the single undertaking agreement and its protocols, to allow members to enforce
their rights and peacefully settle disputes. Therefore, the Oceania Community should
have a Court, with four chambers dealing with human rights, common market,
environmental and constitutional issues. The development of a regional
jurisprudence, and the interplay between the Oceania Court and national courts,
would assist in addressing the challenges to the rule of law currently constraining
the Pacific.

This chapter considers the Pacific Island Forum’s current approach to dispute
settlement, and contrasts it with CARICOM. The European Court of Justice is examined
as the most relevant precedent for the Oceania Court. The operations of each
chamber of the Oceania Court are outlined, as well as how the relevant sections of
the Forum’s current agreements should be developed, and who should have standing
to bring cases to the Court.

The Forum and dispute resolution

The Forum’s institutional architecture currently does not include a standing dispute
settlement mechanism. Some Forum agreements do include dispute settlement
provisions, but, as will be discussed below, these are underdeveloped.1 These ad
hoc provisions are insufficient for a more advanced model of regional integration,
and for promoting the rule of law throughout the Oceania Community.
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One possible objection to an Oceania Court is that Forum island countries might
be reluctant to embrace legally binding dispute settlement at the regional level,
because ‘the Pacific Way’ emphasises informal dispute resolution (Henningham
1995). However, the Forum has previously discussed a regional court of appeal
(South Pacific Forum 1974), and it has previously endorsed the establishment of a
Regional Panel of Appellate Judges (South Pacific Forum 1988).

During the PACER–PICTA negotiations there was much discussion about the
form of the dispute settlement mechanism that should be included in the agreement.
One delegation asked ‘[w]hy can’t we just sit around and talk about things—isn’t that
the Pacific Way?’ The Deputy Secretary-General of the Forum gently advised Forum
members, though, that ‘[w]hen we haven’t had these things we’ve got into trouble in
the past and been caught with our pants down’. Without the rule of law and formal
dispute settlement mechanisms there is no safety net when the Pacific Way fails, as
the war in Bougainville demonstrates.

A contrast with CARICOM is again useful. The Preamble to CARICOM’s Dispute
Settlement Protocol states that members are

…convinced that an efficient, transparent, and authoritative system of
dispute settlement in the Caribbean Community will enhance the economic,
social and other forms of activity in the CARICOM Single Market and
Economy, leading to confidence in the investment climate and further
growth and development (CARICOM, Protocol IX).

There is no ambivalence like that seen in the Forum; rather, there is a clear
understanding that regional integration depends on, and benefits from, authoritative
dispute settlement. In 2003, the Caribbean Court of Justice entered into force
(Carrington 2003). This is what the Forum must work towards if it is to achieve
substantive regional integration.

During the PACER–PICTA negotiations, Forum island countries did become
interested in a dispute settlement mechanism when it came to the level and type of
technical assistance Australia should provide. Forum island countries will accept
dispute settlement, then, when there is something in it for them. However, dispute
settlement is about rights and obligations. Australia rightly blocked that particular
mechanism because it did not involve reciprocal obligations.

Precedent

The European Court of Justice has been central to the development of the European
Union, speeding economic integration, promoting democracy and protecting individual
citizens. European regional order is as much the result of case law as treaty law
(Tridimas 1996).
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The Treaty of Rome declared that the European Community was to be based on
free trade in goods. Yet it was the Court of Justice that converted principle into
practice, in the 1963 landmark case Van Gend en Loos,2 rejecting the argument
that the Treaty was only about governing relations between nation-states. Rather, it
found the Treaty was about establishing a community legal order, where the rule of
law covered individual citizens as well as national governments. The Court held that
the importer who challenged a customs assessment in their national court could
rely on the Treaty provision prohibiting increases in customs duties (Keeling and
Mancini 1994).

The European Court of Justice has often rescued the integration effort in Europe
from the bureaucrats. At one point, the European Commission was bogged down in
establishing technical regulations to facilitate exports. The Court of Justice trumped
this laborious procedure by establishing that any good that could be legally sold in
one Community member could be legally sold in any other Community member
(Laursen 1999).

The European Court’s body of law rests on two doctrines. The first is the doctrine
of supremacy, that, where there is a conflict, Community law overrides national law.
The second, an extension of supremacy, is that any form of Community law, whether
intergovernmental treaty or European Commission directive, can create citizens’
rights, which must then be upheld by national courts (see Rinze 1993).

The European Court’s decisions have provided an evolving, but largely consistent,
body of law to give effect to the Treaty. In doing so, the Court has attempted to
extrapolate from members’ national constitutions, as well as being guided by such
catch-all principles as ‘the requirements of sound justice or good administration’
and ‘the common legal heritage of Western civilization’ (Kakouris 1993:542). Given
the diversity of members’ legal systems, it is interesting that the Court’s efforts to
develop a European jurisprudence have been accepted by members.

Through its rulings, the European Court has developed a normative structure
that balances the rights of national governments, companies and citizens. Its work
suggests the importance of a legal institution in sustaining regional order. It has
ensured that protectionist tendencies did not undermine the Treaty, and, at times,
has provided a much-needed impetus towards regional order.

The Oceania legal order

The creation of the Oceania Court would be vital for embedding the rule of law
throughout the Oceania Community. Based on the European Union experience, it
would create a regional legal order, and may assist in promoting better national
regulatory environments. Judges for the Oceania Court would be drawn from all
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members of the Community, and the interplay between the regional and domestic
courts—in terms of referrals and precedents—may help instil a greater commitment to
the rule of law (see Cox 2003). The Agreement Establishing the Caribbean Court of
Justice states, for example, that the Court ‘will have a determinative role in the further
development of Caribbean jurisprudence through the judicial process’ and that
members are ‘convinced of the desirability of entrenching the Court in their national
Constitutions’ (Agreement Establishing the Caribbean Court of Justice, Preamble).

The Oceania legal order would usefully develop existing legal links. Members in
the first phase of the Oceania Community are fortunate to have similar legal
traditions—most are based on the British common law system. Judges from Pacific
countries often sit on the Courts of Appeal of fellow Pacific countries, as occurred
with the Court of Appeal in Fiji following the third coup.3 In effect, Fiji accepted the
judgment of a ‘regional court’ when the Court of Appeal declared the interim
government after the third coup was illegal. Another example of the movement of
judicial personnel around the Pacific is that a retired South Australian judge has
served as Kiribati’s chief justice.

Judicial cross-links are to be welcomed, but the Oceania Community requires a
Court to be the promoter and guardian of the regional integration effort. Proponents
of the Caribbean Court of Justice argued that, given the significance and breadth of
the Caribbean integration agreements,

…it is only to be expected that disputes will arise and it is therefore essential
that the rules of the game be interpreted by one impartial tribunal rather than
by separate courts throughout the fifteen member states (Carrington 2003:6).

To ensure the development of the Oceania legal order and respect for its
decisions, member states of the Oceania Community should enact domestic
legislation ensuring that decisions of the Court can be enforced locally and serve as
precedents for domestic courts. The Oceania Court should also make its judges
available to domestic courts.

The Oceania Court could serve as a Court of Appeal for those countries requesting
it to perform this role, much as the Court of Appeal functioned in Fiji after the third
coup. The Caribbean Court of Justice will perform this function for CARICOM members,
as the Eastern Caribbean Supreme Court has already done for a number of Caribbean
states (see Agreement Establishing the Caribbean Court of Justice, Article 12; and
Rules of Court of the Caribbean Court of Justice (Appellate Jurisdiction), Article 10).4

The Oceania Court would be the first regional court to combine specialist human
rights, trade and environmental chambers in one court, as well as a general
constitutional chamber.5 Nonetheless, there could potentially be a delineation
between the human rights chamber and the other chambers. In terms of the
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commitments in the initial compulsory single undertaking treaty, Community
members should agree that the judgments of the trade, environmental and
constitutional chambers would be binding. However, an allowance could be made
that the judgments of the human rights chamber would be advisory. As will be
explained below, an advisory human rights jurisdiction can still make an important
contribution. I believe, however, that this compromise may be necessary to make
the Court politically saleable, because of the additional sensitivities about human
rights issues in the Pacific.

I turn now to a consideration of the individual chambers.

Human rights chamber

The American and European human rights courts have both contentious and advisory
jurisdiction. Under the contentious jurisdiction, individuals or states petition the
court for a binding judgment on whether a violation has occurred, and, if so, what
remedies are appropriate. To invest the Oceania Court with a contentious human
rights jurisdiction may be a step too far in the initial phase of the Oceania Community,
even if it is the model for the longer term. The combination of adversarial dispute
settlement  (which Forum island countries may be reluctant to engage in) and human
rights issues (sensitive in all states) may imperil the creation of the Court. As
mentioned earlier, it is preferable to start off with a more limited human rights
jurisdiction, in the expectation that it will develop over time.

Thus, the better option would be to invest the Oceania Court with an advisory
human rights jurisdiction. The Inter-American Human Rights Court demonstrates
how an advisory jurisdiction can make a critical contribution to promoting human
rights, and it best exemplifies the approach the Oceania Court should adopt6 (the
International Court of Justice’s rulings are likewise advisory and non-binding). Those
members interested in developing the Court’s contentious jurisdiction could sign an
optional protocol to the compulsory single undertaking treaty.

Under the Inter-American Human Rights Court’s advisory jurisdiction, states may
request a non-binding opinion on the interpretation of the Inter-American Human
Rights Convention, or on the compatibility of any domestic laws with the international
human rights instruments (American Convention on Human Rights, Article 64).7

Additionally, the Organisation of American States (OAS) may consult the Court. The
OAS may only request opinions on matters within its sphere of competence, and
must be able to demonstrate a ‘legitimate institutional interest’ in the matter (Inter-
American Court of Human Rights 1982: para 14). The Inter-American Human Rights
Commission, however, enjoys an absolute right to request advisory opinions (Inter-
American Court of Human Rights 1982).
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The Inter-American Court has a wide ambit in considering requests for advisory
opinions. Like the European Court of Human Rights, the Inter-American Court allows
itself a ‘margin of appreciation’ in order to weigh the circumstances in each case,
with a presumption in favour of exercising its advisory jurisdiction (Dwyer 1990).
The Court ‘must have compelling reasons…before it may refrain from complying
with a request for an opinion’ (Inter-American Court of Human Rights 1981a: para
30) (However, the Court will not accept a matter under its advisory jurisdiction if to do
so will undermine its contentious jurisdiction) (Inter-American Court of Human Rights
1981b). A ruling under the Court’s advisory jurisdiction is not binding on the parties
(see De Abranches 1980; Frost 1992). This is the main point that distinguishes an
advisory judgment from a contentious one, since all the other procedures remain the
same (Dwyer 1990; Inter-American Court of Human Rights 1992).

Inter-American advisory opinions have been accepted willingly by states, possibly
because they recommend action rather than dictate it. The advisory jurisdiction
allows members to make inquiries about human rights law without the stigma of
being declared a violator (Dwyer 1990), diminishing the domestic political cost of
complying with the Court’s judgment. In addition, if a state refuses to follow an
advisory opinion, there is less damage to the regional system than if a binding
decision is ignored (Corbera 1993).

The Oceania advisory jurisdiction may be closer to the ideal of consensual
decision-making favoured by many Pacific states. The experience of other bodies
has demonstrated that states will typically follow advisory opinions, even though

technically they are not legally binding (see Parker 1983; Buergenthal 1982, 1985).
One advantage of an advisory jurisdiction is that it may allow a court to consider

a broader range of issues, and so establish more general normative standards, than
may be possible in a contentious case focusing on the circumstances of one individual
(Peddicord 1984). A judge of the Inter-American Court has written that advisory
opinions allow the Court to ‘deal with many questions that are of great theoretical
importance for the development of human rights law…resulting in a much more
extensive development of the law’ (Frost 1992:194).

Members of the Asia Pacific Forum of National Human Rights Institutions have
already taken a small step towards the creation of a body with advisory jurisdiction,
with their establishment of an Advisory Council of Jurists (Asia Pacific Forum of
National Human Rights Institutions 2004). The Council will provide, on request,
non-binding legal opinions on human rights issues of concern to Asia Pacific Forum
members. Each Forum member nominates a suitably qualified person to serve on
the Council for a once-renewable period of three years (former Chief Justice of the
High Court Sir Anthony Mason was Australia’s first nomination to the Council). Opinions
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provided by the Council remain confidential unless otherwise stipulated by the
relevant Forum member/s.

This model could be transferred to the Oceania Court, although decisions of the
Court, even under its advisory jurisdiction, should be made public. Confidential
procedures are appropriate for the Oceania Human Rights Commission to facilitate
its political work, but public rulings are crucial to the development of a transparent,
credible legal order.

Some states in the region may be suspicious about the Oceania Court if it is
invested with a human rights jurisdiction at all. These fears may be alleviated by
emphasising that only states and the Oceania Community itself would have access
to the Oceania Court’s advisory jurisdiction. A human rights court limited to an advisory
jurisdiction is not the ideal, but it would be a substantial first step in developing a
Pacific human rights jurisprudence. It shifts the focus from political negotiation to
legal procedure, which would in turn reinforce the legitimacy of the Oceania Human
Rights Commission’s political work.

Common market chamber

The normative effect of a common market chamber cannot be underestimated. In
the Caribbean context, it was argued that

…an efficient Caribbean Court of Justice will be the backbone of an efficient
CARICOM Single Market and Economy. Confidence in the court is
indispensable to the proper functioning of the Single Market and Economy
(Carrington 2003:6).

Further, the Caribbean Court would be ‘the custodian of predictability and stability’,
ensuring a uniform application of the regional regulatory framework, and contributing
to a stable regional economic environment (Cox 2003:13). This is consistent with
Adam Smith’s centuries-old argument that a ‘tolerable administration of justice’ is
essential for economic development (Messick 1999:121).

The Oceania Court’s common market chamber would be chiefly responsible for
adjudicating disputes about the agreements on trade in goods, services, investment
and labour. A fifth area is important, however, to ensure that the Oceania trade order
leads to the maximum benefits for citizens—competition law, also known as anti-
trust or anti-monopoly law.

The creation of the Oceania common market would lead to greater linkages
between companies as they learn to operate on a regional basis.8 This is vital for
Forum island countries’ survival and competitiveness. Nonetheless, large companies
may become monopolies that abuse their dominant position in the market, shutting
out the small to medium enterprises that are a feature of Forum island country
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private sectors. The Oceania Community needs a mechanism to limit the possibility
of abuse. Competition law is the appropriate vehicle for promoting consumer
protection and ‘economic democracy’ (see Gibbons and Mina 1995).

The Pacific presents various national competition issues, given Forum island
country governments’ involvement in their domestic economies. My concern,
however, is not to tackle these national issues in the initial phase of the Oceania
Community. Forum island country governments will be sensitive about any threat to
government-run businesses, and negotiating resources are best directed elsewhere
(although the Oceania Community could usefully offer technical assistance to those
Forum island countries that wish to establish a national competition policy).9

Rather, my aim is to ensure the Oceania Community has jurisdiction over
transnational corporations operating in two or more Oceania members and abusing
their regional market power. Thus the Oceania Court would have a relatively narrow
competition jurisdiction over regional instead of national competition matters. The
European Union draws a similar distinction in its competition jurisdiction between
transnational corporations, which are regulated by the European Union, and smaller
enterprises, which are left to national competition regimes (Jacobs and Stewart-
Clark 1990; Gibbons and Mina 1995). CARICOM’s Competition Commission is also
focused on regulating cross-border behaviour (Competition Policy, Consumer
Protection, Dumping and Subsidies, Protocol Amending the Treaty Establishing the
Caribbean Community, Article 30e, Protocol viii).

Since individual Forum island country markets are so small, there is a critical
need for Forum island country companies to band together to achieve greater
efficiencies and, in turn, greater exports. One key example is the situation with
Forum island country national airlines. Maintaining separate national airlines has
often been a costly business for the smaller Forum island countries (Pacific Islands
Forum 2003). Although code-sharing arrangements have rationalised the system
somewhat, there is still an obvious need for a regional airline to achieve greater
efficiencies (Pacific Islands Forum 2003)—hopefully leading to more flights at lower
costs. Nonetheless, such a regional airline would have a monopoly on air transport
in most Forum island countries. Granting the Oceania Court a limited competition
jurisdiction would not prevent such mergers, but would provide a protective
mechanism to ensure the mergers worked in favour of Pacific citizens.10

A monopoly, in itself, is not the problem; the problem is a monopoly abusing its
dominant market position through price fixing, collusive tendering, market or
customer allocation and refusals to purchase or supply goods and services (UNCTAD
2000). Such abuses result in higher prices, less product choice and poorer services,
for consumers and other businesses (Fels 2001b). It is this behaviour that the
common market chamber should be given jurisdiction to deal with.
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The Oceania competition jurisdiction would also streamline one aspect of the
Oceania goods agreement. A country can impose an additional duty where it believes
that overseas producers are exporting at a price lower than what it would have cost
them to produce the good. Australia is a frequent instigator of these anti-dumping
measures, and Forum island countries have often complained about the possibility
of Australia using such measures against them. However, Hosli and Saether state
that anti-dumping investigations and duties tend to protect domestic (in this case
Australian) firms, whereas competition law better targets the anti-competitive
behaviour of foreign firms (Hosli and Saether 1998). In the Oceania Community,
members should forgo anti-dumping investigations against their regional partners,
and instead utilise the Oceania Court to prevent genuinely anti-competitive behavior.

In addition to competition matters and trade in goods, services, investment and
labour, the common market chamber could also be made responsible for dealing
with disputes over customary land, if members would prefer to have a supranational
body rather than a local one adjudicate such disputes.

Environment chamber

The Oceania Community would be incomplete without mechanisms for promoting
environmental care and diversity. An environment chamber would demonstrate
that regional integration is compatible with environmental protection, and would
also demonstrate the Oceania Community’s commitment to sustainable
development.

A trio of agreements provides the Pacific with a reasonably good level of
environmental protection, at least as far as statements of principle and legal
infrastructure go. In 1985, the Forum created the Treaty of Rarotonga, which
established the South Pacific Nuclear Free Zone. The Treaty, entering into force in
1986, dealt with Forum concerns to prevent nuclear testing, storage or dumping in
the region, whilst still allowing nuclear-armed US warships to visit ports in the region.
The same year, the Forum created the Convention for the Protection of the Natural
Resources and Environment of the South Pacific in an effort to control pollution. The
Convention entered into force in 1990, and was further refined in 1995 by the
Waigani Convention, which aims to regulate and minimise transboundary movements
of hazardous and radioactive wastes. The Waigani Convention entered into force in
2001.

With the exception of global warming, these three conventions cover the key
environmental concerns of Forum island countries: nuclear testing, pollution and
waste dumping. Given the number of new agreements that would need to be
negotiated to establish the Oceania Community, there is little point in creating new
environmental agreements. Instead, these agreements should be subsumed into
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the Oceania single undertaking treaty (with some minor amendments to reflect the
fact that the agreements would no longer just cover the South Pacific).

The chief failing of these agreements is in their dispute settlement procedures.
Annex 4 of the Treaty of Rarotonga outlines the complaints procedure in the event of
a dispute. The director of the treaty’s ‘consultative committee’ (which meets only
occasionally) will consider a complaint about, for example, the dumping of radioactive
waste. First, the director must send special inspectors to consider the matter. Second,
the inspectors must report to the consultative committee. Third, the consultative
committee must decide on the truth of the report. Only after this has occurred will
the parties to the convention meet at the Pacific Islands Forum. That is all—there is
no legal muscle; no remedies that can be imposed. Any action will come after political
negotiation at the Pacific Islands Forum. Given the Forum is a meeting of heads of
government, it is reasonable to assume that such a meeting would take some time to
organise, if it occurred at all outside the Forum’s regular annual meetings. This is
hardly appropriate when time is critical in preventing or containing environmental
damage. These provisions do not seriously police breaches of the Convention.

The dispute settlement procedures in the Convention for the Protection of the
Natural Resources and Environment of the South Pacific are slightly more developed.
Under Article 26, and the annex on arbitration, parties can submit a dispute to a
tribunal of one to three arbitrators if alternative dispute resolution has failed. The
tribunal can order interim measures and a final award, but the dispute can only go to
arbitration if both parties agree.

The Waigani Convention on the transboundary movement of hazardous wastes
has similar provisions to the Convention for the Protection of the Natural Resources
and Environment—parties can go to arbitration if they all agree to it. Parties can also
take their dispute to the International Court of Justice—again, if they all agree. Liability
and compensation remains an underdeveloped area of the treaty—Article 12 simply
suggests that the parties should consider appropriate arrangements in these areas.

Under the dispute settlement proceedings in both the latter Conventions, the
tribunals can take up to 10 months to give a final decision. This is unfortunate, given
that environmental damage typically needs to be addressed immediately, not in 10
months’ time when the funds from a tribunal award may become available. Forum
island countries are unlikely to have the resources to address the damage before an
award is made. A more streamlined, standing system is needed to resolve
environmental disputes quickly and effectively.

 To raise the profile of these three environmental treaties and give them teeth,
the Oceania Court’s environment chamber should be charged with settling disputes
under the agreements. Quick action is needed in the event of pollution or dumping,
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not long drawn-out procedures to establish an arbitration panel. The environment
chamber of the Court would hear a dispute immediately, and decide on action,
including injunctions. Where environmental damage has occurred, the Court would
be empowered to order remedies and damages.

Investing the Oceania Court with jurisdiction over these three Conventions would
make them powerful instruments to protect the environment. As with the human
rights chamber, the environment chamber’s jurisdiction has the potential to evolve.
In time, for example, it could resolve disputes between Community members over
ocean management, as members become more comfortable with its jurisdiction.

Constitutional chamber

The final chamber of the Oceania Court would be the constitutional chamber, dealing
with those issues that arise from the Oceania single undertaking treaty and its
protocols that are not covered by the other, specialist chambers. The constitutional
chamber would typically deal only with major issues, such as government-to-
government disputes about the nature of their respective obligations. An example
of such a dispute would be if a richer member of the Community failed to meet the
contributions it had promised in the single undertaking treaty. Matters before the
constitutional chamber would involve a sitting of the full Oceania Court.

The Oceania legal order would be incomplete without an appellate mechanism,
so the constitutional chamber would also function as an appellate chamber for
disputes from the specialist chambers, and referrals from national courts.

Standing

The European Court of Justice has developed an impressive body of jurisprudence,
perhaps because such a wide range of institutions and individuals can bring cases.
The European Community, European Community employees, members, national
courts and individual citizens can all approach the Court. Granting standing to a
similarly broad range of institutions and individuals would greatly increase the
Oceania Court’s relevance and its benefit to Pacific citizens.

There are, however, limits, or at least there would be initially. As discussed above,
granting individuals standing to bring human rights complaints through a contentious
jurisdiction may be a step too far in the initial stages of the Community. Granting
standing to transnational corporations to bring cases to the common market chamber
might also be too big a step for some time. NAFTA currently grants investors standing
to commence dispute settlement proceedings against member states, but the image
of a large transnational corporation dragging a small Forum island country to the
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Oceania Court might undermine support amongst Forum island countries for the
Court and even the Community itself. Member states should be able to bring cases
on behalf of transnational corporations, where transnational corporations’ interests
would be subject to wider foreign policy considerations. Thus, transnational
corporations would be permitted to make submissions to the Court in a relevant
case, but would not be able to launch a case in their own right.11

Non-government organisations should also be able to make submissions to the
Court. Conducting open proceedings and providing channels for non-government
organisations to participate would allow civil society to engage the Court in its work.
The Oceania legal order should be big enough to accommodate various briefs and
points of view—after all, the aim of a legal order is to resolve competing points of
view peacefully.

Nonetheless, the Oceania Court should insist that non-government
organisations themselves be transparent in their dealings with the Court. The UN
Conference on Environment and Development, or Earth Summit, set a constructive
standard in this regard. Non-government organisations could participate if they
registered their interest, established their relevance, verified their non-profit and
non-governmental status and provided a copy of their annual report (Burns and
Kakabadse 1994). Non-government organisations should also disclose their
sources of funding, even if they have a non-profit status.12 Where the Court is
considering labour rights, it would be appropriate to relax the non-profit rule so
that governments, unions and businesses could contribute briefs, as occurs at the
International Labour Organization.

The Oceania Court could also take an additional step to ensure the Court reflects
public concerns, rather than just relying on non-government organisations. Four
advocates-general are attached to the European Court of Justice, and their sole
brief is to represent the public interest. This model is drawn more from the continental
system rather than the Commonwealth system, but could be adapted for the
purposes of the Oceania Court. ‘Friends of the court’ might also be needed to assist
individuals in bringing claims against governments.

In keeping with the positive aspects of the Pacific Way, not to mention good legal
practice, potential litigants in most disputes would be required to submit their cases
to alternative dispute resolution before being accepted by the Oceania Court (this is
less appropriate in cases dealing with imminent environmental damage or human
rights problems). Conciliators should be attached to the Court for this purpose.
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Conclusion

An Oceania Court would be essential for promoting the rule of law throughout the
Oceania Community, developing a regional jurisprudence and providing members
with a mechanism for the peaceful settlement of disputes. As the European Court of
Justice demonstrates, and proponents of the Caribbean Court of Justice have argued,
a regional court is the essential guardian of the integration effort. The initial Treaty of
Rome was kept simple, but the European Court of Justice has been able to provide
the detail needed to make the original treaty work.

The human rights chamber, through its advisory jurisdiction, would begin the
process of developing a Pacific human rights jurisprudence. Over time, this may
evolve into a contentious jurisdiction, which would allow individuals standing to
bring their human rights complaints. The common market chamber would assist in
facilitating a stable economic environment in the Pacific through its regulation of
the Oceania common market. Its competition jurisdiction would protect the integrity
of the market by targeting those regional companies that seek to abuse their market
power. The environmental chamber would give teeth to the Forum’s current
environmental agreements, ensuring members could quickly obtain interim
measures to contain environmental damage, and, later, compensation for such
damage. The constitutional chamber would remain the overall custodian of the
integration process, as well as providing the safety of an appellate mechanism.

The reluctance of Forum island countries to embrace formalised, supranational
dispute settlement proceedings will have to be overcome (although their domestic
courts are hardly idle). But this reluctance would change when Forum island countries
appreciate the benefits that the Oceania Community offers them, and appreciate
that the Oceania Court enables them to enforce their rights against stronger and
richer members of the Community. This is entirely realistic: at the global level, the
World Trade Organization allows even its smallest member to take on the United
States and win.

Thus, along with the Oceania Human Rights Commission, the Oceania Court
would play a vital role in fostering the rule of law among member states. Further, it
would interpret and enforce the commitments made in the Oceania agreements, to
the benefit of members and their citizens.

The next chapter considers the complementary measures needed to promote
democracy in the Pacific.
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Notes
1 The FEMM process has identified the need to improve dispute settlement mechanisms

within Forum island countries (particularly in relation to investment matters), but this
is not the same as proposing a regional mechanism. The 2000 FEMM did propose,
though, that the Forum Secretariat investigate providing Forum island countries with
dispute resolution training (see Forum Economic Ministers Meeting 2000, 2003).

2 Case 26/62, Van Gend en Loos v Nederlandse Administratie der Belastigen , 1963 ECR
1. The case concerned the tariff re-classification of chemicals.

3 The Court of Appeal hearing one of the important post-coup cases involved three New
Zealand judges, one Australian judge and one British judge, who was also the Chief
Justice of Tonga (O’Callaghan 2002).

4 The Eastern Caribbean Supreme Court, established in 1967, is the superior court for
Antigua and Barbuda, Dominica, Grenada, St Kitts-Nevis, St Lucia, St Vincent and the
Grenadines, and three British overseas territories: Anguilla, the British Virgin Islands
and Montserrat.

5 The Oceania Court should not seek jurisdiction over serious international crimes,
such as breaches of the Geneva Conventions. These matters are more appropriately
handled by the International Criminal Court.

6 Although the European and Inter-American human rights courts both have an advisory
jurisdiction, the European Court of Human Rights has never issued an advisory opinion,
perhaps because of its advanced contentious jurisdiction and the limited circumstances
in which its advisory jurisdiction can be utilised. The Inter-American advisory jurisdiction
is a better precedent, and its political setting more relevant to the Oceania Community
(Jensen 1983).

7 A state which is not party to the Inter-American Convention may also consult the Court.
Although a non-party state is yet to take advantage of this measure, such a mechanism
increases the scope for including states not prepared to be part of the regular, formal
mechanisms.

8 This has been the experience in the Caribbean (see Fairbairn and Worrell 1996).
9 An optional protocol to the single undertaking treaty should provide incentives to

Forum island countries to liberalise their telecommunications monopolies, as part of
the Oceania e-commerce strategy (see also Chapter Six).

10 In contrast, the European Union has the power of veto over mergers that may create
monopolies.

11 In any event, Oceania members and transnational corporations can always utilise the
World Bank’s International Centre for the Settlement of Investment Disputes if they
wish to deal with each other directly.

12 If this standard of establishing relevance proved too elastic and led to a flood of non-
government organisations making submissions, the standard could be raised to the
UN Economic and Social Council one of technical expertise.


