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6.  ISSUES IN CONTEMPORARY CUSTOMARY LAW:
WOMEN AND THE LAW*

By: Jean G. Zorn

KEY TERMS AND PHRASES

Discourse
A conversation or dialogue, usually of a formal kind or in a formal setting.

Dualism
A condition in which a single entity is made up of two, sometimes
conflicting, parts.

Ultra vires
A Latin phrase meaning an action that ought not to be taken because it is
beyond one’s power or authority, most often used in reference to government
officials or company directors. 

* The list of people who deserve thanks for their contributions to this chapter includes
Bruce Ottley, Pamela Goldberg, Jennifer Corrin Care, Christine Stewart, Tess Newton
Cain, Heather McCrae and Imrana Jalal. Some of you have actually read drafts of the
chapter; every one of you has written or said things that made me think — and think
again. Thanks to you all. And to the women of CUNY School of Law, who have taught
me the value of a woman’s approach to legal issues. And, especially, to Steve, Heather and
Christopher.



Many people argue that the law does not discriminate against women. Certainly,
many laws have been changed in their written form so that they seem gender-
neutral, seeming to treat men and women equally. However, the legislation may
have bad effects on women because women are not socially and economically
equal to men. The law is produced by social, economic and political forces. It does
not of itself make women unequal, but it does influence their situation.
Patriarchal interpretations of written and unwritten laws combine with local
social, cultural and political forces to keep the status of women inferior to that of
men.1

INTRODUCTION

One of the criticisms of custom frequently heard these days is that it discriminates
against women.2 Many of the critics believe that customary gender discrimination will
end whenever women can get their cases into the formal courts, where judges will use
the constitutions, statutes and the common law to defeat custom.3 Imrana Jalal has
provided us with an excellent definition of gender discrimination:

Discrimination means treating people in different ways, depending on their sex,
race, religion, political opinions, creed, sexual preference and so on. We may
discriminate against a particular group of people, just as we may discriminate in
favour of that particular group of people. Here we are concerned with sex
discrimination. This is often called “gender discrimination” because it focuses on
whether a person is male or female.4

Jalal differentiates between two kinds of gender discrimination — direct and indirect.
She defines direct discrimination first:

Discrimination takes many forms, both direct and indirect. In law, direct
discrimination against a woman means that something happens to a woman
because she is a woman and not because she is an individual. The discrimination
may be based on a particular characteristic applying generally to women (for
example, being able to have babies) or it may be based on a particular
characteristic that people may think women have (for example, being
“emotional”). Direct legal discrimination may be obvious in the legislation or
legal practices specifically permitting certain rights to men but not to women.5

When people say that custom discriminates against women, it is usually direct
discrimination that they have in mind. Polygamy is often cited as an example of direct
discrimination because in most societies that practice polygamy men are allowed to
have several wives but women are not permitted more than one husband.6 Brideprice
has also been criticised as an example of gender discrimination,7 as has the customary
political process in that it tends to place women in an inferior position and to shut
them out of public discourse.8

It is the thesis of this chapter that whether or not indigenous cultures are discriminatory
their critics are wrong — or, at least, have been wrong up to now — in presuming that
the state courts will redress the balance. To the extent that gender discrimination does
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exist under customary law, the rules and agencies of state law do little, or nothing, to
correct it. State law fails to address customary examples of direct sex discrimination
because, in Jalal’s phrase, the instrumentalities of state law are ‘indirect discrimination’.
She notes that indirect discrimination can occur in three ways:

[1] Most legislation is written in gender-neutral form. It may seem not to favour
men over women, but it indirectly discriminates against women, because the
courts and law agencies that apply, interpret or enforce the written laws do
not consider the disadvantages of women.

[2] Indirect discrimination occurs also when social and cultural attitudes cause
officers of the courts, law enforcement agencies and associated agencies to
interpret laws and procedures in ways that discriminate against women. 

[3] The law may also be indirectly discriminatory where it fails to correct
discrimination. Here, discrimination occurs not because the law does
something, or does it badly, but because it omits to correct something.9

We will see examples of all three kinds of indirect discrimination in the cases to be
discussed in this chapter.

In recent years, a number of instances have arisen in which customary law has
discriminated against women. For example, many people in Vanuatu, especially in the
Port Vila expatriate community, were shocked when four custom chiefs forced a
woman to return from Port Vila to her home in Tanna because she refused to be
reunited with the husband who had beaten her.10 Another example of customary
discrimination against women had arisen a few years earlier in Solomon Islands, when
village men refused to enter a voting booth on the grounds that its prior use by
women contaminated it.11 In yet a third incident, which occurred in Papua New
Guinea, a man who had killed a young girl promised to give his own daughter to the
girl’s parents in compensation for her death.12

All three of these incidents prompted much discussion in their respective countries and
most people probably assumed that the state courts would deal with all three by
voiding the relevant customary norms since they conflicted with state laws prohibiting
sex discrimination. As the following discussion demonstrates, however, those
expectations were proven wrong. In each instance, the case was decided on entirely
other grounds. The Courts barely noted the existence of discrimination and certainly
did not base their decisions on it. As such, the decisions are examples of Jalal’s third
definition of indirect discrimination: failures by officers of the law to correct
discrimination. As the following discussion will demonstrate, the cases provide us with
examples of Jalal’s other forms of indirect gender discrimination as well.

WOMEN AND THE POWERS OF CHIEFS

In Vanuatu, in 1993, four “very important chiefs”13 from the southern part of Tanna
held a meeting in Port Vila in an attempt to resolve the problems that had caused
their kinswoman Marie Kota to leave her husband Walter.14 Marie and Walter were
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from Tanna, both subjects of the Tanna chiefs but, like many other rural villagers,
they had been drawn to the capital city and had been living there for a while. A
number of other Tannese, mostly friends and kin of the couple, attended the meeting.
Walter was happy to attend. Marie did not want to but the chiefs sent two officers
from the Vanuatu Police to her house to compel her attendance.

At the meeting the Chiefs and a number of other people suggested that Marie and
her husband should get back together. Marie said that she did not wish to go back
to her husband, as he had beaten her, and that she wanted a divorce. The meeting
was then adjourned for 15 minutes, so that she could decide whether she really
wanted the divorce or not. After that period, she said that she did want the
divorce, and then it was the Chief Andrew who announced the decision of the
Chiefs, that she must go back to Tanna. This decision appears to have been a
consensual decision made by all the chiefs present.15

Marie told the chiefs she did not want to go back to Tanna so men were sent with
her to her home, while she packed, and then to the wharf where she was put aboard
a boat bound for Tanna.16 She cried all the way. She thought about jumping off the
boat before it left Port Vila harbour, but was sure that, if she did, the men would find
her, beat her and put her on the boat again. With help from the Vanuatu Association
of Women against Violence against Women she returned to Port Vila the following
week and, a few weeks later, filed a criminal complaint.17

Walter Kota, the chiefs and the other participants in the meeting were charged, some
with kidnapping, some with inciting to kidnap.18 The Supreme Court had little
trouble, on these facts, finding several of them guilty. Their major defence seems to
have been that they did not use force but the Court noted that a conviction for
kidnapping does not require the use of force. It requires merely that force be
threatened19 and the Court had no trouble deducing from Marie Kota’s testimony
that threats had occurred:

I believe the Complainant when she said that she was crying, and that she was
fearful [as] to what would happen to her, she believes that the situation she was
in was such that if she had jumped off the vessel, she would have been beaten up
and put back on it, and that if the ship had left the wharf and she had swam to
shore, she would have been beaten.20

The defendants also raised the defence of mistake of fact.21 The Supreme Court was
not sure what the defendants meant by this, as there did not seem to be any facts that
they had misunderstood. The Court concluded that the defendants must be arguing
that they had mistakenly believed that custom controlled the matter and that they
would not be held liable under state law for actions governed by Tanna custom. The
Court held there was no mistake of fact, stating: “If anything there was a mistake of
law and the effective custom, but not facts”.22

The judgment could have stopped there. No more was needed to dismiss the
defendants’ arguments, but the Court went on to discuss the role that custom had
played in the matter — and the role that custom should play. One must ask why the
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Court did this, knowing, when it did so, that its pronouncements on custom were,
at best, dicta. The judge, Downing J., an expatriate, was very upset at what the chiefs
had done, and particularly upset that they had invoked custom to support their
actions.23 And there are suggestions in the decision that this was not the only example
of chiefs overstepping the legal bounds of their role.24 It may be that the Court took
advantage of this case to lay down general rules for chiefly behaviour. That would
explain the Court’s insistence that the case did not raise a conflict between custom
and the laws introduced by the colonisers, but between custom and the laws enacted
by the defendants’ own Parliament and people.25

Although custom is part of the law of Vanuatu it is secondary to the Constitution and
statutory law and therefore cannot be invoked to excuse actions that are in conflict
with the Constitution or with statutes.26 In this case, the Court found that the chiefs’
actions violated several different constitutional and statutory provisions. In forcing
Marie Kota to go back to Tanna, the chiefs had violated her constitutional rights to
liberty and to freedom of movement, as well as her statutory right to be free from
coercion.27 Their behaviour also violated Marie Kota’s right to equal treatment:

Article 5 of the Constitution makes it quite clear that men are to be treated the
same as women, and women are to be treated the same as men. All people in
Vanuatu are equal and whilst the Custom may have been that women were to be
treated or could be treated as property, and could be directed to do things by
men, whether those men be their husbands or chiefs, they cannot be
discriminated against under the Constitution.28

Gender equality is one of the Court’s major concerns, one of the primary reasons for
the lengthy discussion of custom that concludes the judgment. But it is not the
Court’s only concern about custom and the behaviour of the chiefs. It may not even
be the Court’s primary concern.

The Court is also very much concerned about the chiefs’ attempt to give themselves
greater powers than they actually have in a parliamentary system of government:

...the Chiefs must realise that any powers they wish to exercise in Custom is
subject to the Constitution of the Republic of Vanuatu, and also subject to the
Statutory Law of Vanuatu.29

The Court is speaking here in particular about the chiefs’ use of the police to compel
Marie Kota to attend the meeting. The Court is so upset about this abuse of police
authority that it mentions the police twice. The subject comes up first when the
Court is describing the facts of the case. At that point, the Court criticises only the
police themselves:

The police were consulted at the Police Station, and 2 police in a police truck…
went to the house where Marie Kota was living and forced Marie to go to the
meeting. I find it most astonishing and abhorrent that Vanuatu Police had
anything to do with this matter.… The Vanuatu Police had no authority in the
legislation of this country to act as they did in this case, to bully and force a person
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to attend a meeting, and I propose to take this matter up to the Chief
Commissioner of the Police.30

The Court brings up the topic a second time and this time focuses on the role of the
chiefs in telling the police what to do:

...it is most unfortunate that the meeting was called in the circumstances in which
it was called. It is also extraordinary as I have said, that the police were used to
bully the Complainant, and this has risen again from the fundamental
misunderstanding of the constitutional rights by the Chiefs, together with those
around the Chiefs, whether they be assistants or members of committees of the
community.31

Like everyone else in Vanuatu, the Court said, chiefs must learn to abide by the
Constitution. It did bother the Court that the chiefs discriminated against Marie
Kota. But the method they used to discriminate bothered the Court more. The chiefs
assumed they had the power to command the nation’s police — and the police
agreed. It was the chiefs’ assumption of the powers of modern government that most
upset the Court.32

For centuries, chiefs were the supreme leaders of many of the traditional societies of
the Pacific. The colonial authorities usurped much of their power, subsumed their
chiefdoms into larger political entities, and changed many of the norms under which
the chiefs had governed.33 At independence a number of Pacific island nations
attempted to create a new balance, making a place for chiefs in the constitutional
scheme of government. But the role created for the chiefs tends to be small and very
different from the authority they enjoyed prior to the colonial period. 

In Vanuatu, for example, Chapter 5 of the Constitution establishes a National Council
of Chiefs composed of custom chiefs elected by their peers, but the Council is not a
true legislative body. Its powers are limited to discussion, recommendation and
consultation about matters relating to custom.34 Moreover, the constitutional
provisions are merely permissive. Nothing in the Constitution requires the Council to
hold discussions or make recommendations, nor, except in relation to land laws, does
it require Parliament to consult with the Council. When the Council does choose to
make recommendations, the Constitution does not require Parliament to follow
them. Indeed, except in relation to land, the Constitution does not mention
Parliament in relation to the Council. The Constitution does not specify which
governmental body the Council is supposed to make recommendations to.

Despite the limitations on their powers at the national level, chiefs continue to play
an important role in the political life of Pacific villages. No village is likely to do
anything as a corporate body or community group without the chiefs’ leadership or
approval. Chiefs still maintain a measure of control over the allocation of the clan’s
customary land. And, as in Marie Kota’s case, villagers still expect their chiefs to chair
village meetings, to resolve disputes between villagers, and to punish villagers who
offend against the social order.35
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It can be said that  in Vanuatu — as in many other Pacific nations — two separate but
occasionally interlinking spheres of government have developed. There is the post-
colonial sector, characterised by the practices, and to some extent the ideologies, of
democracy, to which people belong according to the rules of citizenship and
nationality. And there is also the traditional sector, characterised by chiefly (or ‘big
man’) rule, by reciprocity and exchange, to which people belong according to
kinship. Some people in Vanuatu live in only one of these worlds, either the post-
colonial or the village sphere. Most people, however, have to find a way to function
in both worlds.

To an expatriate judge — perhaps to anyone trained in the parliamentary system of
government or the common law system of law; certainly to anyone who lives
primarily, if not wholly, in the post-colonial sphere — the distinctions between the
post-colonial and traditional systems probably seem too obvious even to need
explaining. To their way of thinking, except as granted by the Constitution, chiefly
power is confined to the traditional sphere; to the extent that chiefs have any
authority at all in the post-colonial sphere, it is limited to that given by the
Constitution; and, since the Constitution gives to chiefs no authority over the police,
it is ultra vires for chiefs to try to exercise power over the police. Similarly, to the
minds of those living in the post-colonial sector, the police are purely a product of
that sector, ought to take orders only from officials within that sector, and have no
business doing what someone in the traditional sector has told them to do.

However, to chiefs and other villagers, and to persons (members of the police force,
for example) who are attempting to negotiate a life that spans both spheres, the
distinctions may appear very different. Chiefs are used to commanding their men to
do their bidding, especially when the chiefs think they are doing right. Chiefs see
themselves as political leaders, equal, if not superior to, the members of parliament
from their districts. Villagers have the same dualistic perspective and most police
officers come from, still live in, villages. So it is not surprising for chiefs to assume
that, on a visit to the capital city, they can ask those who enforce the rules, at the
behest of political leaders, to act for them in the same capacity. Nor is it surprising
that the police would do so. 

Out of the dualism that characterises Vanuatu politics today, something new will
evolve. It is from crossovers of this sort that a new political system will gradually
emerge. The expatriate judge who decided Public Prosecutor v Kota believed that he
knew what the future should be. Chiefs, he believed, should stay in their sphere,
police in theirs. But he will leave, and Vanuatu will go on. Ni-Vanuatu chiefs, police,
villagers, town-dwellers, judges, magistrates, lawyers, members of parliament,
husbands and wives will all have a say, whether or not they intend to, in the political
system that is to come. We cannot know today precisely what it will be like, but we
can make some guesses. Will it treat women with more respect and less
discrimination? That is greatly to be hoped. Will it find creative and functional ways
to merge the post-colonial and the traditional, introduced law and custom? That, too,
is to be hoped — and, I think, expected.
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WOMEN AND THE VOTE

In Solomon Islands in 1986 twenty-two men came to a polling station intending to
vote in an election for the Malaita Provincial Assembly but left without voting.36 Since
the successful candidate won by only three votes it is evident that the votes of the
twenty-two might have changed the outcome of the election. The men did not vote
because:

Men who follow the old religion believe they will be ritually contaminated if they
enter a room that contains a menstruating woman or which has contained a
menstruating woman that same day. The presiding officer refused to make special
arrangements for these men such as allowing them to vote first; bringing the
ballot box outside the voting compartment; or voting on their behalf.37

The High Court was asked to overturn the election on the grounds that “the voting
was so conducted by the Returning and Presiding Officers as to be discriminatory
against” these twenty-two voters.38 The Court let the results of the election stand. In
doing so, it noted that if the election officials had made any special provisions for the
men so that they could vote — allowing them to vote first, for example, or building
them a separate polling booth — that might have constituted discrimination against
women.39 But, despite the fact that the Court said this, women’s right to equal
treatment under the law was not the legal basis on which the decision turned, nor was
gender equality the value that the Court seemed most interested in protecting.

The legal argument that swayed the Court was a narrowly literal reading of the
applicable regulations which provide that voting is to take place in a “screened
compartment in the polling station”.40 And, the Court held, “it was no part of the
duty of the presiding officer to make any alternative arrangement”.41 The regulations
did provide an exception to the requirement that voters cast their ballots in a closed
room, but the exception applied only to voters unable to cast their votes “by reason
of blindness or other physical disability.”42 “In the instant case”, the Court pointed
out, “the twenty-two pagan voters had no physical disability whatever and there was
nothing to prevent them from voting other than their fear and respect for their
custom”.43

If the Court had wanted to, it could have interpreted the regulations more broadly,
in a way that would have allowed the twenty-two disenfranchised men to vote. For
example, the Court could have looked to the purpose of the regulation44 which, so
the Court itself finds, is to protect the secrecy of the voter’s choice.45 The Court could
have pointed out that this purpose is intended to benefit voters and could then have
held that the persons that a regulation is intended to benefit can waive the benefit,
especially if they do not experience it as benefiting them.46

Counsel for the election officials gave the Court another argument that the Court
might have used to avoid the strict application of the regulation. Counsel pointed out
that government was currently considering new regulations that “would expressly
enable anyone prohibited by any customary rule from entering the polling station…
to be able to require the presiding officer to cast his vote for him”.47 The Court
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turned down the opportunity to fashion relief for the voters from this for two
reasons. First, the Court said that the revised regulation was not yet in force and “I
can only look at the law as it stands at the present time”.48 Secondly, the Court
questioned whether the men’s distaste for entering the voting booth after women had
been in it actually was “a point of customary law” — or was it, the Court asks,
“merely a religious tenet or belief”?49

If the men were motivated solely by religion and not by customary rule, the Court
seemed to be holding, then their actions would not be protected by the regulation,
even if the revised version were in force, because it refers to “customary rules” and
not to “religious tenets or beliefs”. No one seems to have brought to the Court’s
attention s 5(1)(f) of the Constitution (Solomon Islands), which guarantees freedom
of worship and belief. We cannot know, once the new regulation came into force,
whether a Court might hold that it could not stand because it violated this
Constitutional guarantee.50

We must wonder, because the Court’s distaste for the religion practised by the
twenty-two men seems to have been the core value driving the Court to the decision
it reached on the law. The Court mentioned the fact that the men’s actions
discriminated against women only once, and only in the course of quoting the
arguments made by counsel for the election officials.51 The Court dwelt, however, on
the fact that the men were, in its words, “non-christian”.52 They are, the Court noted
more than once, “pagan”.53 They practise “the old religion”54 which has rules that out
of “fear” they will not disobey.55 These are not words that a disinterested party would
use to describe a religion other than her own. These are the words and concepts
Christianity uses to impugn non-Christian religions. The Court’s choice of words is
evidence that the Court’s dislike for the traditional religious beliefs of Solomon
Islanders had little to do with their attitudes toward women and everything to do
with the fact that they dared to be non-Christian.

The case was resolved (at least until the new regulations were in force) in favour of
women, but the reasons for that resolution did not involve women’s equality. It
involved the inferiority, in the minds of a Christian judge, of all religions except
Christianity. This is not an unusual viewpoint to find in Melanesia. Although the
Pacific was colonised primarily for economic and political reasons, the colonisers
often justified their brutal mission on the grounds that they were bringing the
benefits of civilisation, law and religion in particular, to the savage pagans of the
Pacific.56 But if the colonisers were to convince themselves, let alone Pacific islanders,
of the truth of this justification, they had to remain convinced at any cost, that
Christianity was superior in all respects to the homegrown religions of the Pacific.57

It is sad, but not surprising, therefore, to find that contemporary carriers of the
colonial banner still believe it imperative to trumpet the merits of the Christian
religion at the expense of other belief systems.
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WOMEN AND COMPENSATION

In a 1991 case in Papua New Guinea a defendant pleaded guilty to the unlawful
killing of his sister-in-law.58 At the sentencing hearing the defendant argued that he
should receive a light sentence because he would have to comply with the “customary
obligation… to hand over one of his daughters for the deceased’s family” to
compensate them for the loss of their daughter.59 As an example of gender
discrimination the case is problematic. The defendant’s willingness to give away a
daughter seemed to the expatriate and urban communities, who read about the case
over their morning newspapers, to mean that he and the customary rules he was
following were treating a young woman with no more regard than they would treat
a pig or a shell or any other kind of property that is normally given as part of a
compensation agreement. However, the Court did not treat the matter as gender-
related. Instead, the Court seemed to presume that the custom might apply to
children of either sex. As such, the Court held that the custom was wrongful, not
because it discriminated against women but because, to the Court’s mind, it failed to
care properly for children. 

The Court was probably correct in finding that the custom of giving children in
compensation applies to boys as well as to girls.60 Nevertheless, the Court’s analysis
of the issues in the case would have benefited from a gendered approach. It is
particularly ironic that the Court did not do so in this case because the judge,
Doherty J., is a woman. Feminist jurisprudence teaches us to pay attention to the
particularities of litigants’ stories, to the context of their cases and to the narrative
that gave rise to the issues.61 Had the Court done this, it might have found a way to
resolve the matter that affirmed the dignity and selfhood of the individuals involved
without denying the integrity and value of their customs. 

The Court, however, approached the case as if every instance in which a child is given
in compensation to grieving parents is the same. There is nothing in the decision
about the particular facts of this case, about how the defendant felt at giving up his
child, about how the foster parents would treat the child. The Court held that the
custom violated both the Customs Recognition Act [Cap 19] (PNG) and the
Constitution (PNG). It would violate s 3 of the Customs Recognition Act because, to
the Court’s mind, it would be:

contrary to the welfare of [a] child under sixteen years… and… contrary to the
public interest to… reduce sentence where it was shown that a child or young
person or even an adult was handed over by one group of people to another
family or group in payment of obligations of some member of the child’s clan or
customary group.62

But, is it necessarily contrary to the welfare of a child to give her (or him) to grieving
parents who will welcome a child to replace their lost daughter or son? The judge’s
words suggest that she believes it is never in ‘the welfare of a child’ to use the child
in payment of an obligation. But, if the welfare of the child is at issue, ought not the
inquiry to be into whether the child has been placed in a good and proper home
rather than into the motivations that prompted the placement?
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The Court’s second reason for refusing to recognise and apply the custom was that
the custom violated s 253 of the Constitution (PNG), which prohibits “slavery and
the slave trade in all its forms, and all similar institutions and practices”.63 The Court
reasoned that the custom of giving a child to replace the child one has killed is a
practice similar to slavery:

I am unable to trace any case law in our jurisdiction on the interpretation of this
section [of the Constitution] and the word ‘slavery’ is not defined in our
legislation… [but]… The International Convention on the Abolition of Slavery
and the Slave Trade… refers to slavery as “the status or condition of a person over
whom all or any other powers attaching to the right of ownership are exercised.”64

Using this definition, the Court found that the defendant’s obligation to part with
his daughter was, in the words of s 253 of the Constitution, an institution or practice
similar to slavery in two ways. First, the child had no say in the transaction.
Secondondly, the defendant was “handing over… a child, or an adult, to another
family or group in payment or recompense for the misdeeds of a third person”.65

Despite the Court’s care to find a definition of slavery, whether a practice is like
slavery may be in the eye of the beholder. If it is slavery to place a child with a family
without the child’s consent then almost all foster placements and adoptions, wherever
they happen, are practices similar to slavery, because the consent of the child is
seldom sought. And if it is wrong to give a child in compensation for one that has
been lost, then many common, and quite legal, practices are wrong. That reasoning
would make it wrong for a poor woman to give up her child so that wealthier parents
can raise the child. It would make it wrong for couples to pay surrogate mothers, to
invest in fertility clinics or otherwise to compensate anyone for helping them to adopt
or give birth to a child.66 All these practices involve, either directly or indirectly,
payment in connection with obtaining a child, the practice that seems to most anger
the Court in this case.

Whether the gift of the child was in the child’s welfare, whether it forced the child
into slavery, depends upon the particular facts of the story. If the adopting family
were intending actually to treat her as a daughter then it might not be against her
welfare. It might not be slavery. If the child and her new family were from the same
village the child’s circumstances might not even change appreciably, despite the
normative change in parents. In most Pacific villages children move freely around the
village, cared for by every adult.67 If, on the other hand, the adopting family were
forever to hold her father’s crime against the child, if she were made to work
ceaselessly to pay his debt, then it would not be in her welfare. It would be slavery.
We cannot decide this, however, without knowing more of the story behind the case.

In the end, the Court did not even decide the case on these grounds. Instead, the
Court decided the case on the basis of evidentiary rules, holding that the existence
and application of the custom had not been proved, and although “customary
compliance is a matter that can be considered in mitigation” of sentence, “customs
must be proved as a fact, that is by sworn evidence or affidavit evidence”.68 The
Court was even aware that the custom did indeed exist, but nonetheless refused to



recognise or apply it in the absence of sworn evidence put into the record by the
defendant’s counsel:

I am aware of this Custom in that part of the Sepik from other cases but I consider
in this situation before me where a submission by Counsel only is put forward is
insufficient evidence that a custom exists, what the custom exactly is and whether
the defendant has complied with it.69

In choosing to decide the case on this basis the Court may here have been reacting
to other cases in which counsel had failed to prove custom as the statute required.70

The Court may have been trying to send a message to counsel that courts would not
apply customary law unless counsel did the work of presenting that law to them. It
seems more likely, however, given the extensive dicta on the Court’s view that this
custom is unlawful and unconstitutional, that the Court wanted to be as certain as
possible that no appeal would enable the defendant to get a mitigated sentence on
account of this practice.

The people in every culture believe that they know what is in the welfare of their
children. And they do. At least, they know what is in the welfare of the children of
their culture. But cultures differ, and what may be in the welfare of the children of
one culture is not necessarily good for the children of another culture. A child taught
to honour the clan, to raise healthy pigs and to fight with bravery would do very well
in the Highlands of Papua New Guinea but not so well in London. However, a child
taught to find his station on the London Underground, to buy his lunch from the
fish and chip shop and to conjugate Latin verbs would not survive for long in a
Highlands village, no matter how well-prepared he was for English life. 

In deciding State v Kule, Doherty J. seems to have confused the values, needs, interests
and beliefs of Papua New Guinea culture with those of her own. In her culture, with
its nuclear families and its consequent emphasis on the parent-child relationship, it
might well be against the welfare of the child to be adopted for any reason other than
that its adoptive parents intend to cherish it. In Papua New Guinea’s villages, however,
it may be less necessary for the state to put its efforts into strengthening the parent-
child bond, because children are loved and cared for by every adult in their extended
family or clan. In Papua New Guinea, it may well be in the best interests of this child
to move from one village household to another, so long as she will be loved in both,
and especially as she will know that, in doing so, she is helping to preserve her father’s
honour and the good relations of everyone in the village.

CONCLUSIONS AND AFTERTHOUGHTS

We have looked at three cases that might have been about custom’s treatment of
women, but turned out to be about other things entirely. Public Prosecutor v Kota
was about the powers of chiefs in Vanuatu’s dual political system. Talusui v Tone-
ewane was about religion in Solomon Islands. And The State v Joseph Kule was about
the welfare of children. In at least two of the cases  the judges recognised that women
were being made the subjects of discrimination but in none of them did the courts
see it as their job to put an end to gender discrimination. This blindness on the part
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of the state legal system, these examples of indirect discrimination, permitted the
direct discrimination of customary law to continue unchecked.

The cases demonstrate the varieties of indirect discrimination that Imrana Jalal has
identified.71 The proposed regulation described in Talusui v Tone-ewane was gender-
neutral on its face but would have had a discriminatory impact on women, a result
the Court failed to consider. In The State v Joseph Kule the judge’s social and cultural
attitudes blinded her to the possible realities of the situation. And, in Public
Prosecutor v Kota the judgment did not necessarily correct the discrimination created
by custom.

These cases raise a number of questions and issues about custom, state law and
gender. In particular they make us realise that women are the subjects of double
discrimination. They are directly discriminated against by custom — at least by
custom as it operates today — and they are indirectly discriminated against by a state
legal system that fails to redress the problems caused by custom. How might
women’s lives differ if judges recognised and redressed gender imbalances? How
differently might these cases have been decided if the judges focused on gender? The
decisions raise issues for the lawyers who represent women as well. The
discriminatory nature of certain customary norms and practices must be carefully
spelled out to the courts by counsel if we expect the courts to act in favour of
women’s rights to equality at all.

Finally, the cases raise questions about the treatment in the courts of custom and
customary law. In each of these cases, state courts refused to recognise and apply a
customary norm. And, in each case, the court did so for a different reason. In one
case, the customary practice conflicted with the Court’s notion of proper religious
expression. In another, the customary norm was at odds with the Court’s view of the
separation that ought to be maintained between the chiefly and parliamentary spheres
of government. In the third the Court believed that custom did not take due regard
of the welfare of children.

Whether custom or the state courts is correct in each of these instances is not the
most important question. The more important inquiry is why customary law and the
law of courts and constitutions continue, more than a quarter-century after most
Pacific nations came into being, to be so far apart. What can be done to bring them
into better conjunction with one another so that citizens do not feel themselves torn
between two legal systems placing conflicting duties and obligations upon them?

We who would like to do better are faced with a problem. We want to respect the
integrity of the indigenous cultures of the Pacific, but we also want those cultures to
act in ways that affirm the integrity and dignity of all persons. How do we accomplish
both these goals? The state courts have so far failed to find the proper balance. In the
cases we have discussed in this chapter, the courts have interfered with indigenous
cultures without creating laws that improve the lives of women. How do we, and the
courts, do better?
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