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Hypercompetitiveness
or a Balanced Life?

Introduction

Reaching the tipping point

There is much talk of the feminisation of the legal profession in many
parts of the world because of the rapidly changing gender demographic.’
In a number of countries, including Australia, women now make up
more than 60 per cent of law graduates® and more than 50 per cent of
practising solicitors.”> The apex of the pyramid, which is associated with
autonomy, power and authority, long remained resolutely masculinised,
but has changed in recent years in the large corporate firms,* although

1 Ulrike Schultz & Gisela Shaw (eds), Women in the World's Legal Proféssions (Hart, 2003).

2 Women make up approximately two-thirds of all law students in Australia and have represented
a majority since 1993. See Andrew Norton & Ittima Cherastidtham, Mapping Australian Higher
Education 2018 (Grattan Institute, 2018), available from: apo.org.au/sites/default/files/resource-
files/2018-09/apo-nid192826_0.pdf.

3 Law Society of New South Wales, 2020 National Profile of Solicitors: Final (Urbis, 2021) 7-9,
available from: www.lawsociety.com.au/sites/default/files/2021-07/2020%20National %20Profile%20
0f%20Solicitors%20-%20Final %20-%201%20]uly%202021.pdf.

4 This is now as high as 31 per cent for partnerships, but somewhat less for equity partners. See
Hannah Wootton & Edmund Tadros, “Women Grab Record Half of New Law Partner Promotions’,
Australian Financial Review, 9 December 2021, available from: www.afr.com/companies/professional-
services/women-grab-record-half-of-new-law-partner-promotions-20211130-p59dda#: ~:text=Women
%20now%_20comprise%201184%200f,the%20January%202022%20promotion%20period. In the
47 top-level UK firms that provided data, 23 per cent of equity partners were women in 2021. See
Meganne Tillay, “Which Law Firms Have the Most Female Equity Partners?’, Law. Com International,
13 July 2021, available from: www.law.com/international-edition/2021/07/13/which-law-firms-
have-the-most-female-equity-partners/?slreturn=20220229205631#: - :text=While%20all%2068
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the pace of change has encouraged some women to establish their own
firms.> Throughout the Western intellectual tradition, the feminine has
been constructed as an unruly force that is corrosive of rationality,® which
has cemented the conjunction between masculinity, law and authority.

The historical animus towards women in the legal profession began to
recede only at the turn of the millennium. As women were often the
top students at law school, they could not be ignored indefinitely,” not
only because of acceptance of the principle of equal opportunity, but also
because of the growth in the economy, which substantially increased the
demand for legal services. However, the residual distrust of the feminine
in positions of authority lingered and women often found they were
confined to managed or ‘manned’ positions;® the principle of meritocracy
did not extend to promotional positions or partnerships, other than in
‘exceptional’ cases.

Nevertheless, any expression of concern about the ethics of a skewed
gender demographic has invariably been fobbed off with the familiar
refrain ‘It’s just a matter of time®—a refrain that has become less
compelling three decades after the gender tipping point was reached in
law schools. A Law Society of New South Wales report of 2011 revealed
that approximately 50 per cent of women who entered private practice
over the previous 20 years had left within five years.'® While a significant
proportion of men also left, the proportion of women, particularly young
women, was greater."' The high attrition rate resulted in pressure being

%20firms%20provided,23%25%200f%20the%20equity%20partnership.  Women are similarly
underrepresented in major leadership roles in US law firms where they make up 23 per cent of equity
partners. See Debra Cassens Weiss, ‘Female Lawyers Still Underrepresented, Especially in Partnership
Ranks; Which Law Firms Do Best?’, ABA Journal, 16 September 2021, available from: www.abajournal.
com/news/article/female-lawyers-still-underrepresented-especially-in-partnership-ranks-which-law-
firms-do-best.

5  Housnia Shams, ‘Female Lawyers Outnumber Males, But Advocates Say More Women
Are Needed in Senior Roles’, ABC Radio Sydney, 21 July 2021, available from: www.abc.net.au/
news/2021-07-21/women-lawyers-australia-gender-equality-newlaw-law-society-/100309294.

6 Genevieve Lloyd, The Man of Reason: ‘Male and ‘Female in Western Philosophy (Methuen, 1984).
7 Margaret Thornton, Dissonance and Distrust: Women in the Legal Profession (Oxford University
Press, 1990). Cf. Eli Wald, ‘Glass Ceilings and Dead Ends: Professional Ideologies, Gender Stereotypes,
and the Future of Women Lawyers at Large Law Firms’ (2010) 78 Fordham Law Review 101, 137.

8 Thornton (n. 7) 177-80. Cf. Deborah L. Rhode, ‘The “No-Problem” Problem: Feminist
Challenges and Cultural Change’ (1991) 100(6) Yale Law Journal 1731, doi.org/10.2307/796785.

9 Margaret Thornton & Joanne Bagust, “The Gender Trap: Flexible Work in Contemporary Legal
Practice’ (2007) 45(4) Osgoode Hall Law Journal 773-811, 775; Wald (n. 7) 108.

10 Law Society of New South Wales, Thought Leadership 2011: Advancement of Women in the
Profession (Law Society of New South Wales, 2011) 14.

11 ibid., 7, 14. Cf. Wald (n. 7) 119.
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placed on firms by women lawyers’ associations to develop flexible work
policies and rethink the construction of merit predicated on the norm of
full-time work.'?

However, at the very moment the profession acknowledged the high
cost of attrition and the desirability of developing flexible work policies,
hypercompetitiveness insidiously became the dominant ideology of large
firms—in Australia, as elsewhere."” A rapacious form of capitalism came
to be associated with the super-elite law firms as they scanned the globe
seeking new sites for expansion—a phenomenon comparable to that
animating their clients, the multinational corporations.'* Like them, the
super-elites evince a strikingly masculinist character as they aggressively
seek new markets. Hypercompetitiveness, as Wald argues, requires the
‘ideal lawyer’ to sacrifice any suggestion of a personal life. The discourse
of hypercompetitiveness is compounding the residual bias towards
women in authoritative positions despite the embrace of flexible work.
Indeed, the incommensurability of the discourses of flexible work and
hypercompetitiveness operates to sustain the masculinity of legal practice,
even though partnerships are contracting in favour of organisational
bureaucracy. John Flood describes this as a shift away from ‘patriarchal
domination’,” but the rise of global firms is instantiating a new form of
patriarchal domination.

In this chapter, I contrast the reporting of flexible work initiatives with
that of the amalgamations effected between Australian corporate law
firms and United Kingdom-based super-elite firms. The language used
in respect of the latter is far stronger and more compelling than in the
comparatively lukewarm reporting of the former, which leads me to
suggest that the ethic of implementing a work-life balance is effectively
trumped by hypercompetition.

12 Wilkins, while focusing primarily on Black American lawyers, makes a compelling business case
for diversity. See David B. Wilkins, ‘From “Separate is Inherently Unequal” to “Diversity is Good for
Business”: The Rise of Market-Based Diversity Arguments and the Fate of the Black Corporate Bar’
(2004) 117(5) Harvard Law Review 1584, doi.org/10.2307/4093260.

13 Wald (n. 7) 126. Cf. Richard Collier, Men, Law and Gender: Essays on the ‘Man’ of Law (Routledge,
2010) 170.

14 Jean Comaroff & John L. Comaroff, ‘Millennial Capitalism: First Thoughts on a Second
Coming’ in Jean Comaroff & John L. Comaroff (eds), Millennial Capitalism and the Culture of
Neoliberalism (Duke University Press, 2001), doi.org/10.2307/j.ctvl1cw8vz.

15 John Flood, ‘From Ethics to Regulation: The Re-Organization and Re-Professionalization of
Large Law Firms in the 21st Century’, 20 September 2011, available from: papers.ssrn.com/sol3/
papers.cfm?abstract_id=1592324.
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Two discourses and their ramifications

It is only recently that flexible work became a topic of national interest in
Australia, prompted by the introduction of a paid parental leave scheme.'®
This is despite the fact that women lawyers had been advocating flexible
work for years as a way of enhancing the participation of women and
staunching the haemorrhage from private practice."” With the neoliberal
turn, workers everywhere have been expected to work harder and longer,
causing the demands for a balance between work and life to become
correspondingly more vociferous. Indeed, work-life balance has been
described as ‘#he topic of the 21st Century for families, employers and
government’.'® Nevertheless, there are far fewer stories about flexible
work in corporate law firms compared with those dealing with striking
transnational mergers, expansion into new areas of the globe and the
making of huge profits. The publication of league tables of annual profits
generated' attests to the way the ‘market metanarrative™™ has entered the
soul of the legal profession.

Ashis Nandy coined the word ‘hypermasculinity’ to describe the
dominant culture in India under the British Raj.! The characteristics
of manliness identified by Nandy—namely, aggression, achievement,
control, competition and power”—correlate to a remarkable degree
with the values currently extolled by global legal practice. This is not the
fragile and nuanced notion of masculinity associated with lawyer-fathers
about which Richard Collier writes insightfully,”® but a more aggressive
form that might be thought of as occupying one end of the masculinity
continuum. Just as the hypermasculinist aspects of European personality
were glorified under the Raj to supplant the once-valued feminine traits

16 Paid Parental Leave Act 2010 (Cth).

17 For example, Victorian Women Lawyers, A 360 Review: Flexible Work Practices—Confronting
Myths and Realities in the Legal Profession Firms (Victorian Women Lawyers, 2002).

18  Sarah Squire & Jo Tilley, /s About Time: Women, Men, Work and Family (Human Rights and
Equal Opportunity Commission, 2007) xi.

19 The International Financial Law Firm Rankings (IFLR1000) is available across jurisdictions
from: www.iflr1000.com/.

20  Peter Roberts, ‘Rereading Lyotard: Knowledge, Commodification and Higher Education’ (1998)
3 Electronic Journal of Sociology, available from: sociology.lightningpath.org/ejs-archives/vol003.003/
roberts.html.

21  Ashis Nandy, The Intimate Enemy: Loss and Recovery of Self under Colonialism (Oxford University
Press, 1983).

22 ibid., 9.

23 Collier (n. 13).
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associated with Indian men, I suggest the dominant values associated
with globalisation have been able to suppress competing discourses in the
context of contemporary corporate legal practice in a comparable way.

Indeed, Nandy believed that for hypermasculinity to survive, it needed
to be sustained through a colonisation of the mind, or ideological
colonisation.® Raewyn Connell's cognate concept of ‘hegemonic
masculinity’® carries with it a similar ideological message. Connell notes
that the success of such a concept does not depend on being totalising or
one-dimensional, as ““hegemony” does not mean total cultural dominance,
the obliteration of alternatives. It means ascendancy achieved within
a balance of forces, that is, a state of play.* Thus, economic globalisation
with its carapace of rationality can occlude its hypermasculinist underside.
Just as hypermasculinity was ideologically functional to the British Raj,
I suggest it also carries with it an ideological functionality because the
feminisation of the legal profession looms as a reality. While aggression and
competition have long been claimed as key characteristics of legal practice
that have had a marginalising effect on women,? the hypercompetitiveness
associated with globalisation has become a new site for the production of
gender identity.?® Thus, while the discourse of flexible work has come to
the fore as the proportion of women in the legal profession has increased,
it struggles to be heard in a global neoliberal climate in which the market
has become the measure of all things.

In the news

To illustrate the intractability of the gender dynamic within the law
firm culture, I examine the way corporate law firms and their activities
were represented in the print media in the period 2011-12 in both the

24  Anshuman Prasad, “The Gaze of the Other: Postcolonial Theory and Organizational Analysis
in Anshuman Prasad (ed.), Postcolonial Theory and Organizational Analysis: A Critical Engagement
(Palgrave Macmillan, 2003) 3-43, doi.org/10.1057/9781403982292.

25 R.W. Connell, Gender and Power: Society, the Person and Sexual Politics (Allen & Unwin, 1987)
183-88, et passim.

26  ibid., 184. The concept of hegemony is derived from Antonio Gramsci, Selections from the
Prison Notebooks of Antonio Gramsci, edited & translated by Quintin Hoare & Geoffrey Nowell Smith
(International Publishers, 1971) 1213, et passim.

27 Anne Spencer & David Podmore, “Women Lawyers: Marginal Members of a Male-Dominated
Profession’ in Anne Spencer & David Podmore (eds), /n a Man's World: Essays on Women in Male-
Dominated Professions (Tavistock, 1987) 128.

28 Cf. Juanita Elias, ‘Hegemonic Masculinities, the Multinational Corporation, and the
Developmental State: Constructing Gender in “Progressive” Firms' (2008) 10(4) Men and Masculinities
405, 409, doi.org/10.1177/1097184x07306747.
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United Kingdom and Australia. Not only had the Australian Paid Parental
Leave Act 2010 (Cth) just come into operation, but also the period
coincided with a short burst of unprecedented activity involving mergers
between London-based super-elite law firms and Australian national
firms. Although it is recognised that newspaper readership is declining®”
as technological developments in e-space and social media take over,
reports of the global manoeuvring of corporate law firms are regularly
included in the business and financial pages of certain broadsheets. Both
The Times of London and The Australian devote a section each week to
‘Legal Affairs’.

Newspapers as everyday sources of knowledge shape patterns of
understanding about social phenomena. Conboy and Steel argue that
the primary aim of newspapers is to create ‘a selection of news tailored
for a particular readership to create profit and/or exert influence on that
readership’.?' Hence, the ‘quality’ morning newspapers are able to ‘dictate
the dominant interpretation’ of the important issues,* which aligns the
‘news media coverage of the economy with the overall business interests
of the corporate community’.*> The globalisation of corporate law firms
and their single-minded focus on profit maximisation comport with this
coverage. The favoured standpoint endorses and legitimises the status quo
and provides little critique. The conjunction of the values of aggression,
competition, power and corporate legal practice become intimately
imbricated with masculinity and success in the reporting of global deals.
Through the exclusive focus on competition and capital accumulation,
we see how ‘linguistic representations have the power to simultaneously
describe and produce phenomena’.**

29  For example, RonNell Anderson Jones, ‘Litigation, Legislation and Democracy in a Post-
Newspaper America’ (2011) 68 Washington and Lee Law Review 557.

30 Professional electronic services such as Lawyers Weekly may be supplanting newspapers, with
Twitter and social media serving a somewhat different purpose. See, for example, Patrick M. Ellis,
140 Characters or Less: An Experiment in Legal Research’ (2014) 42(2) International Journal of Legal
Information 303, doi.org/10.1017/s0731126500012075.

31 Martin Conboy & John Steel, “The Future of Newspapers’ (2008) 9(5) Journalism Studies 650,
651.

32 Geoffrey Craig, The Media, Politics and Public Life (Allen & Unwin, 2004) 8.

33  Christopher J. Kollmeyer, ‘Corporate Interests: How the New Media Portray the Economy’
(2004) 51(3) Social Problems 432, 435, doi.org/10.1525/sp.2004.51.3.432.

34  Marcel Broersma, “The Unbearable Limitations of Journalism: On Press Critique and Journalism’s
Claim to Truth’ (2010) 72(1) International Communication Gazette 21, 26, doi.org/10.1177/174804
8509350336.
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In the process of conveying information, the media contributes to an
understanding of ‘the way things are’, not through coercion but by what
is essentially a form of ‘soft power.” In writing from the dominant
perspective, the media can be seen as ‘an agency supportive of élite interests
and élite frameworks of interpretation’.® The positive representation of
aggressive conduct insidiously normalises the hypermasculinist subtextand
undermines the efforts of those seeking to improve the status of women
in the profession. Indeed, media studies more generally have shown that
women’s voices, experiences and expertise continue to be regarded as less
important than those of men.*” The Global Media Monitoring Project,
for example, which involves more than 100 countries, reveals that there
has been a shift in the 15 years since the project began, but change is slow
and equivocal as new forms of sexism have a habit of appearing. Global
hypercompetition between super-elite law firms is one such new form as
law firms have traditionally been almost entirely domestic in orientation.
In the face of profit maximisation on the global stage, the progressive and
ostensibly gender-neutral discourse of flexible work has retained the seeds
of invidiousness associated with the feminine.

Although films, television sitcoms and novels are significant manifestations
of popular culture that portray lawyers and law firm ideology insightfully,*®
the characters and settings are fictional—albeit sometimes thinly
disguised—whereas newspaper accounts purport to report the doings of
real people. This projection of ‘the real’ thereby enables newspapers to
play a crucial role in the construction and production of the dominant
form of masculinity together with the marginalisation of the feminine in
the context of reporting the activities of super-elite corporate law firms.
Another reason for looking at newspapers rather than more enduring
scholarly texts is that comparatively little research has been conducted

35 John Corner, Theorising Media: Power, Form and Subjectivity (Manchester University Press,
2011) 14.

36  ibid., 40.

37 Karen Ross & Cynthia Carter, “‘Women and News: A Long and Winding Road’ (2011) 33(8)
Media, Culture & Society 1148, doi.org/10.1177/0163443711418272. The visibility of men through
the privileged status of sport is notorious. See, for example, Louise North, “The Gendered World of
Sports Reporting in the Australian Print Media journalism, Media and Cultural Studies (JOMEC)
Journal, 2 November 2012, 1.

38  See, for example, Michael Asimow (ed.), Lawyers in Your Living Room: Law on Télevision (ABA
Press, 2009); Michael D. Freeman (ed.), Law and Popular Culture (Oxford University Press, 2005);
Richard Sherwin, When the Law Goes Pop: The Vanishing Line between Law and Popular Culture
(University of Chicago Press, 2002); Margaret Thornton (ed.), Romancing the Tomes: Popular Culture,
Law and Feminism (Cavendish Publishing, 2002).
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on global mergers.” The print media is a valuable primary source that
provides a snapshot of contemporary thinking at a given moment and
inevitably influences the views of law firm elites and society more generally.
It is suggested that the hypercompetitive ideology represented in the
print media operates to sustain the conventional distinction between the
masculinist movers and shakers at the apex of the super-elite law firms and
the feminised underclass at the pyramidal base who are more likely to be
associated with flexible work.

Searches were conducted through the electronic database Factiva, as well
as hardcopies of newspapers where practicable. While leading newspapers
in both the United Kingdom and Australia—broadsheets and tabloids—
were searched, most accounts appeared in two leading broadsheets,
The Times (London) and The Australian (Sydney).* The Financial Times
(London) and the Awstralian Financial Review (Sydney) also contained
many references to law firm amalgamations, but there were otherwise
relatively few stories on the global growth of law firms or their flexible
work policies. The tabloids were more interested in the transgressions of
individual lawyers than the financial activities of law firms, unless the
latter were also scandalous, but such representations were outside my
study, as were the stereotypical representations of women in law.*!

Work-life balance

I begin with the representation of flexible work practices, which are
regarded as the key to a successful integration of work and life, including
caring responsibilities.”” The essence of flexible work is that workers
themselves exercise a modicum of autonomy over when and where the

39  But see Kath Hall, The expansion of global law firms in Australia and Asia (ANU College of
Law Research Paper No. 13-12, The Australian National University, 7 August 2013), available from:
papers.ssrn.com/sol3/papers.cfm?abstract_id=2307333; Bruce E. Aronson, ‘Elite Law Firm Mergers
and Reputational Competition: Is Bigger Really Better? An International Comparison’ (2007) 40
Vanderbilt Journal of Transnational Law 763, 777.

40 It is notable that both these papers are owned by News Corporation, which is controlled by
media baron Rupert Murdoch. They both evince a conservative and pro-capitalist stance.

41 For an insightful study, see Hannah Brenner & Renee Newman Knake, ‘Rethinking Gender
Equality in the Legal Profession’s Pipeline to Power: A Study on Media Coverage of Supreme Court
Nominees (Phase 1, the Introduction Week)’ (2012) 84(2) Temple Law Review 325, available from:
www.templelawreview.org/article/84-2_knake-brenner/.

42 Barbara Pocock, Natalie Skinner & Philippa Williams, 7ime Bomb: Work, Rest and Play in
Australia Today (NewSouth Publishing, 2012) 95.
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work is carried out. As Reiter points out, work—life balance is primarily
about maximising the satisfaction of workers.*® As I will show in the next
section, this individualised orientation contrasts with the hypercompetitive
environment that characterises global legal practice.

Like hypercompetitiveness, flexible work is a concept that is neutral on its
face but is undeniably gendered because it carries with it a cluster of values
associated with caring that are marked as feminine in the social script.
A linguistic study by Smithson and Stokoe confirmed the feminised
connotations as participants regularly reproduced gender differences
while maintaining the myth of working in a non-gendered organisation.*
The characteristics associated with the feminine have conventionally led
to women being expected to assume the preponderance of society’s caring
responsibilities—in the public as well as the private spheres. Hence, in
law firms, women are more likely to play a role in so-called soft areas,
such as human resources.” Alternatively, they find themselves confined to
managed positions or are treated as invisible, as is the case with the large
numbers of ancillary legal workers—paralegals and administrators—who
work behind the scenes.“® Despite the ethical ramifications for the careers
of women lawyers, flexible work policies are functional for law firms as
women have become an essential component of the legal workforce.*”

Newspaper reports tell us we have moved beyond mere rhetoric and that
a more progressive stance is now being adopted by corporate law firms
towards men and women with family responsibilities, including those in
senior positions. 7he Australian, which produces an annual flexible work
survey of the top firms, revealed in its 2012 survey that formal ‘working-
from-home’ arrangements rose by a ‘staggering’ 65 per cent in the top
13 Australian law firms in one year, of whom a small number proceeded
to partner.”® These data support my argument that there is a greater

43 Natalie Reiter, “Work Life Balance: What DO You Mean? The Ethical Ideology Underpinning
Appropriate Application’ (2007) 43(2) Journal of Applied Behavioral Science 273, 289, doi.org/
10.1177/0021886306295639.

44 Janet Smithson & Elizabeth H. Stokoe, ‘Discourses of Work—Life Balance: Negotiating
“Genderblind” Terms in Organizations’ (2005) 12(2) Gender, Work and Organization 147, 159-60,
doi.org/10.1111/j.1468-0432.2005.00267 ..

45 Lisa Pryor, The Pinstriped Prison: How Over Achievers Get Trapped in Corporate Jobs They Hate
(Pan Macmillan, 2008) 78, 181.

46 Andrew Francis, Ar the Edge of Law: Emergent and Divergent Models of Legal Professionalism
(Ashgate, 2011), 77 et passim.

47  For an international overview, see Schultz & Shaw (n. 1).

48 Ainslie van Onselen, ‘Home is Where the Work is as Firms Get Flexible’, The Australian,
18 January 2013, 25.
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receptiveness on the part of corporate law firms towards flexible work
for women lawyers in managed or ‘manned’ positions—a finding that is
borne out by previous studies.”

References to flexible work policies often appear in media interviews with
corporate law firms: “We have flexible hours when needed and 22 per cent
of our partners are female.””® This statement occurred in the context of
a discussion of international travel but there was no advertence to the
challenges that travel might pose for those with caring responsibilities.

There is nevertheless an apparent desire on the part of the print media to
project law firms as progressive. Good news stories about flexible work
practices abound and are clearly intended to encourage firms that are
lagging in the development of policies. These stories are also intended to
encourage women to enter or remain in private pralctice.51 One account
noted with approval that Freshfields in London permitted staff to ‘pick
up children from day-care, put them to bed and then work later in the
evenings’,’* but there was no indication of just how far into the night
they were expected to work. Typical of the good news stories was one that
involved the appointment of a pregnant woman to a partnership at an
Australian firm:

Ms Walker worked three days a week and was about to head off
on maternity leave to have her second child, but CBP’s [Colin
Biggers & Paisley] partners were undeterred. Ms Walker, whose
son Andrew was born 11 weeks ago, said she was worried that her
family commitments would make it too tough to be a partner but
the law firm’s management convinced her otherwise. ‘T was a bit
hesitant’, she said. ‘But they were really supportive. They said,
“It doesn’t make a scrap of difference whether you're pregnant or

not; we want you as one of our partners”.’>

49  Thornton & Bagust (n. 9).

50 Kate Weaver, Human Resources Director for DLA Piper, quoted in Louis White, ‘Law Firm Puts
its Breadth to Good Use’, [Weekend Professional], The Australian, 23 July 2011, 3.

51 For example, Nicola Berkovic, ‘Bid to Hang on to Women Sees Baby Leave Soar’, The Australian,
22 July 2011, 29.
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Working from Nine to Five’, The Times, [London], 13 April 2011, 11.
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This treatment is shown to be in sharp contrast to the woman’s negative
experience at her previous firm where she was forced to resign when she
sought unsuccessfully to take six months off to have her first child, even
though she was already a partner. As conceptualised, flexible work suits
the exceptional woman. If she can manage a full-time job in four days,
others can, too, particularly if they always remain connected to clients.
We are told that Corrs Chambers Westgarth partner Kirsty Sutherland
became one of the nation’s leading litigators while working part-time.*
She usually does not go into the office on Fridays, but ‘still takes calls if
necessary’ and works shorter hours on other days.

There is nevertheless a disjuncture between the rhetoric and the reality
of flexible work. The accounts of individual women being treated less
favourably when pregnant are legion:

As recently as this year ... a young (recently engaged) woman
making budget was being managed out of an underperforming
practice group in a large firm. In terminating her employment,
the male partner told her that losing her job would not be the
end of the world because she would soon be married and at home
having babies. No doubt her colleagues who survived the cut
stayed silent, smugly congratulating themselves for being tougher,
smarter and better employees, and thus perpetuating the means-
of-survival myth.>

As more than 87 per cent of part-time lawyers in private practice in
Australia are female,” the ambivalence about women in law, particularly
in authoritative positions, continues to impact disproportionately on
them, causing them to be viewed as an employment risk.” There is a
discrepancy between the flexible work policies of law firms reported in the
media and the attitudes displayed towards individual lawyers in practice.
The firms are applauded in newspaper accounts for adopting flexible
work policies but rarely display the same positive attitude towards those
who avail themselves of such policies.”® As one lawyer said: “The firm’s

54  Nicola Berkovic, ‘Benefits in Culture Change’, The Australian, 4 November 2011, 37.

55 Emma MacDonald, ‘Life in the Firm Still No Picnic for Women’, Sydney Morning Herald, 9 June
2011, 15.

56  Nicola Berkovic, ‘Part-Time Lure’s Full-Time Reward: Leading Firms Willingly Pay to Retain
Talent, The Australian, 4 November 2011, 37.
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Legal Profession’ (2012) 1 Australian Journal of Gender and Law 1, 3.
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policy is not worth the paper it is written on.”” Many respondents to an
online survey conducted by the author between May 2012 and May 2013
endorsed this view, reporting that they had been treated less seriously
or penalised in their career aspirations for working flexibly in a manner
approved by their firm.®

A subtext of the flexible work stories is that it is a luxury associated with
the good times but dispensable in the bad. When things deteriorate,
retaining one’s clients, whatever the cost, is paramount. In a UK piece
reporting on a poll involving 24,000 inhouse lawyers, two-thirds of whom
opted for a shorter working week, the author suggested that attention
could once more be paid to work-life balance because ‘the slash-and-
burn days of redundancy’ associated with the effects of the GFC were
over.®! In contrast, the research of Sommerlad et al. found that firms
were more willing to adopt flexible work strategies during the recession
to avoid redundancies,” with the situation being reversed following an
upswing in the economy. There is clearly ambivalence about flexible work
in a context favouring dynamic growth.

Once a global firm is set on moving into Asia, Africa or war-torn
Libya, facilitating a work-life balance for its lawyers, particularly in
accommodating caring responsibilities, is far from uppermost in its mind.
Indeed, the emergence of the ‘global client’ has signalled a different type
of lawyering from that of the past. It entails a fundamental shift from
a focus on projects to a focus on the quality of the service delivery.®®
The competition between firms for global clients is intense and allows
little scope for flexible work, even in the case of routine activities, for this
is more likely to be managed through outsourcing and ‘offshoring’, where
it is performed in different jurisdictions as part of a 24/7 operation.*
The time-zone factor of globalisation appears to have resulted in an
exponential increase in working hours for lawyers.®
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Despite the phenomenon of ‘job engorgement’,*® which now seems to
typify corporate legal workplaces everywhere, the evidence suggests the
younger generation of lawyers—men as well as women—places greater
store on work-life balance than in the past. In a survey conducted by the
London ‘magic circle’ firm Freshfields, and based on the views of 114
students and recent graduates aged 18-22, four in 10, or 42 per cent,
ranked work-life balance as an important consideration and 29 per cent
as more important than a competitive salary and bonus.” The Australian
noted that 42 male staff took parental leave from top-tier national firm
Clayton Utz in the period January—May 2012, following the introduction
of paid parental leave,®® which allowed lawyers to take three weeks’ paid
parental leave after three years’ service. While primary carers were entitled
to 18 weeks after five years’ service, it is nevertheless notable that none
of the male lawyers availed themselves of this extended leave. As Collier’s
interviewees recognised, for men to play the ‘quality of life card’ could
amount to ‘career suicide’.”” Ironically, women who seek to work part-
time in the interests of a better quality of life but do not have caring
responsibilities are threatened with the same fate.”

Indeed, in contrast to the stories involving women lawyers, there was
a dearth of flexible work stories in the press about men relating to family
responsibilities,”" especially in a global context. The nearest involved the
Australian head of Baker and McKenzie, Chris Freeland, who attended
the 2008 Beijing Olympics with his family while on a posting in China.”
The implication was that fatherhood and international mobility are not
necessarily incompatible, as is often assumed to be the case with lawyer-
mothers. It reflects the stereotypical assumption that having a family is a
mark of stability that assists male lawyers’ careers but is harmful to women.
Nevertheless, there is no evidence that the lawyer-father in this case was

66  Emily S. Bassman, Abuse in the Workplace: Management Remedies and Bottom Line Impact
(Quorum Books, 1992) 77.
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engaged in ‘active fathering’ in accordance with the ‘new fatherhood
framework’.”? In other words, the lawyer-father relegates responsibility for
primary caring to someone else, just as he has always done.

Work-life balance has a somewhat different meaning for young law
graduates without family commitments as ‘exciting challenges’ are offered
by global firms through postings to exotic places. Such opportunities,
rather than the promise of flexible work as such, are already luring lawyers
away from the top Australia-based firms.”* DLA Piper, for example, another
of the global super-elite firms, with multiple lawyers in 40 countries,”
makes overseas secondments appear relatively easy with a range of short
and long-term programs, as well as traineeships.

Images of a glamorous lifestyle overseas nevertheless contrast with the
reality of legal life for many junior associates in their home city. Although
a former chief justice of New South Wales was compelled to resile from a
controversial reference to new recruits in corporate law firms as ‘mindless
drones’ (which he subsequently replaced with ‘mechanical drones’),”®
the imagery captures the relentlessness of corporate legal life dominated
by routine work, billable hours and an inescapable sense of hierarchy
and frustration arising from an absence of access to justice for ordinary
people.”” The culture of long hours and the relentless competition also
suggest a balance between work and life is unattainable for either men
or women.

Indeed, it is now acknowledged that the legal profession is plagued by
depression, mental illness and suicide because of the relentless pressure
on lawyers to maximise profits and chalk up ever more billable hours.
The suicide of young Sydney lawyer Tristan Jepson focused attention on
the mental health problems induced by hypercompetition. In conjunction
with the Brain and Mind Institute at the University of Sydney, the Tristan
Jepson Memorial Foundation sponsored research on the incidence of
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depression among law students and lawyers.”® The evidence revealed that
legal professionals have a higher rate of depression than other professions
and one that is considerably higher than the general population.”

The Tristan Jepson case nevertheless appears to have exerted little impact
on the long-hours culture, although we are told the masculinist practices
of the past, such as ‘boozy lunches’, are out and ‘long hours and flexible
work are in’.*® Stuart Popham, a senior partner at Clifford Chance,
London, reflected on the change in culture during his 35 years with the
firm: ‘Lawyers used to work from 9.30 am to 5.30 pm and switch on
the answerphone. Suddenly it was a 24/7 environment.®" Clearly, the
model of being permanently at the beck and call of corporate clients,
particularly when they might inhabit a different time zone, frustrates any
possibility of a balance between work and life and is unappealing to those
with family obligations.®

What is significant about the flexible work discourse is that far from
making inroads into hypermasculinity, it may strengthen it. The values
of competition, aggression and acquisitiveness have become normalised
in corporate legal practice, just like the long-hours culture. Individual
lawyers—women as well as men—who espouse the normative professional
values are likely to be handsomely rewarded, but it is hypermasculinity
that sets the standard for successful global lawyering.® If a woman takes
maternity or paid parental leave, which she is legally entitled to do, she
is still considered to have disturbed the status quo and questions may be
asked as to where her loyalty lies. Furthermore, if she voices a desire to
work flexibly when she resumes full-time work, she is likely to find herself
subjected to differential treatment.® While the technology simplifies the
possibility of flexible schedules, such as working from home, physical
presence is still taken to be a symbolic measure of loyalty.®> The alternative
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for many is to leave corporate practice and take up a position in a smaller
firm, a government department or a private corporation as inhouse
counsel where one is not subjected to the tyranny of time sheets or the
expectation of 24/7 availability to clients,® although it has been suggested
that inhouse legal practice has increasingly begun to resemble law
firm practice.”

It is notable that a high attrition rate for women from corporate law
firms is an international phenomenon.® Like their male colleagues, they
know that ‘taking advantage of family-friendly policies is not consistent
with gaining high points toward partner profits’.*? The exodus of lawyers
from private law firms does little to challenge the long-hours culture and
the competitive values associated with law-as-business, which continues
to underscore the ambiguous status of women in law. Rather than the
exodus being understood as a structural manifestation of inequality, it is
conventionally conceptualised as a matter of fairness and choice.”

Towards hypermasculinity

Competition policy

While flexible work is undeniably a positive initiative for women
lawyers that receives media approbation, I propose to show how it is
marginalised by the dominant discourse associated with the pursuit of
capital accumulation by large corporate law firms at the global level.
I thereby seek to show how Nandy’s notion of hypermasculinity—
denoting aggression, achievement, control, competition and power’—
conveys an ideological message through newspaper reporting that trumps

that of flexible work.
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Competition, which could be said to be the leitmotif of the market
generally, became a plank of Australian government policy in 1993.”
By the millennial turn, it was officially adopted by the legal profession,
generating a range of business initiatives, including multidisciplinary
practices, the incorporation of law firms®” and listing on the stock
exchange?*—all of which privilege the idea of law-as-business. These
innovations were subsequently emulated in the United Kingdom.”
The corporatisation and globalisation of law firms are key manifestations
of the market embrace. After centuries of an almost exclusive focus on
municipal law within nation-states, the super-elite firms in Australia and
elsewhere have sought to transcend national borders by following their
multinational clients to foreign sites in the hope of securing new clients.”

The primary media focus in reporting the newsworthy activities of
the super-elites is on capital growth, with mergers and acquisitions
represented as the modus operandi of corporate law firm life. The firms
themselves justify the mergers as ‘part of the inevitable globalisation and
interconnectedness of the world of business’.”” Several prominent UK
firms have made alliances with Australian firms or established offices in
Australia, not only to secure a share of the Australian legal market, but
also to facilitate entry into Asia. Australian and UK corporate law firms
are thereby simultaneously collaborating and competing, which heightens
the hypercompetitive legal environment. A few mergers have been made
with US firms, but the UK firms are described as generally being far more
expansionist than US firms.”

92 Independent Committee of Inquiry into Competition Policy in Australia, National Competition
Policy [Hilmer Report] (AGPS, 1993). The main recommendations of the report were incorporated
into the Competition Policy Reform Act 1995 (Cth).

93  Christine Parker, Tahlia Gordon & Steve Mark, ‘Regulating Law Firm Ethics Management: An
Empirical Assessment of an Innovation in Regulation of the Legal Profession in New South Wales
(2010) 37(3) Journal of Law and Society 466, doi.org/10.1111/j.1467-6478.2010.00515.x; Susan
Fortney & Tahlia Gordon, ‘Adopting Law Firm Management System to Survive and Thrive: A Study of
the Australian Approach to Management-Based Regulation’ (2012) 10(1) St Thomas Law Review 152.
94  For example, Andrew Grech & Kirsten Morrison, ‘Slater & Gordon: The Listing Experience’
(2009) 22 Georgetown Journal of Legal Ethics 535; Benjamin Esty & Scott E. Mayfield, Creating the
First Public Law Firm: The IPO of Slater and Gordon Limited (Harvard Business Publishing, 2012).
95 Legal Profession Act 2007 (UK).

96  Aronson (n. 39) 763.

97  Ashurst Australia Chairperson Mary Padbury, quoted in Leonie Wood, ‘Law Firms Build Ties
with Asia’, The Age, [Melbourne], 1 March 2012, 6.

98 Flood (n. 15).

161


http://doi.org/10.1111/j.1467-6478.2010.00515.x

162

LAW AND THE QUEST FOR GENDER EQUALITY

The language used by the media to describe the activities of the super-elites
in a globalising context is increasingly aggressive and bellicose. The oft-
repeated militaristic language glorifies competition, acquisitiveness and
power—all concepts denoting masculinity. Law firms are reported to be
engaging in ‘a war’,” ‘a battle’,'® ‘a conquest’, ‘a struggle for market share’,
‘cut-throat competition’ or embarking on a common goal ‘to conquer
Asia,'"" where the intention is to ‘crush the competition as they attack

Asian markets’.'? The law firms ‘man the barricades’,'®® ‘blaze a trail’,'%

go after a ‘war chest’,'” engage in foreign invasions’,'®

carry out ‘daring
raids’ on rivals'”” or ‘gobble them up’,'® ‘throw down the challenge’ and

‘go head to head’,'” ‘muscle in’,""° ‘jostle for business™" in the ‘cut and

thrust of private practice’,'"* engage in ‘aggressive growth'* and embark

on ‘a fierce war for work’,"'* ‘a renewed war for partner-level talent’'" or
a ‘war for talent [on an] expanded battlefield’,"¢ after which they tell ‘war
stories’.""” The intention of the bigger firms is ‘to crush the competition as
they attack Asian markets’.""® The top London firms are ‘leading the charge
into China, Australia and the Middle East’,'”” but the invading forces are
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not going in one direction. In the case of Herbert Smith Freehills, it was
suggested ‘the Freehills deal [would] almost certainly trigger paranoid talk
in London of an Australian invasion’.'’

If not fighting battles, corporate lawyers are likely to be engaged in other
aggressive masculinist pastimes, such as annual hunting expeditions,
including ‘surviving the legal jungle’'*' or a ‘flurry of poaching'** in the
aggressive pursuit of top performers: ‘Cutthroat competition for talent
forced law firms to set their sights on rivals and large companies as partner
poaching heated up.”'?® The takeover of the UK firm Russell Jones and
Walker by the Australian-listed firm Slater and Gordon engendered ‘the

biggest beast in the new world of alternative business structures’.'*

Perhaps the most aggressive hunting metaphor to have entered the lexicon
is ‘eat what you kill'—a far more graphic and hypercompetitive phrase
than the neutral-sounding ‘performance or merit-based remuneration
system’ that is replacing the familiar lockstep remuneration system of
advancement based on seniority.'” In this way, hypercompetitiveness
animates relations within firms as well as between firms. Indeed, it is
now much harder for associates to become partner.’** While firms grow
exponentially, the number of equity partnerships shrink and are replaced
with non-equity or salaried partnerships.'?’

Competition is the modus operandi of global business, in respect of which
lawyers play a vital role in effecting mergers and takeovers on behalf of
their corporate clients. It is inevitable that the global firms themselves
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now mirror the competitive business ethos of their clients, evincing
similar market-oriented values, although competition between firms is
represented as an unequivocal good that will improve legal services and
reduce fees.'”® Law firms may even be prepared to tolerate competitors if it
means holding on to a valuable client—or a share of a client. One mining
client with assets in China and operations staff in Australia and the United
Kingdom, for example, was using four different law firms to secure a Hong
Kong listing.'”” Scenarios such as this encourage increased deference
towards corporate clients to retain them, with lawyers being expected to
be at their beck and call 24/7 across jurisdictions in conjunction with a
rapid professional response and turnaround of work."* There is little scope
for flexible work that satisfies a notion of work-life balance for individual
lawyers in this environment.’! Flexibility has been redefined in terms
of employer prerogative generally, which means evincing a willingness to
work as required,'* including all night if necessary. The ethic has become
one of work—work, which impacts on all workers, particularly those with
caring responsibilities.

Just as Kollmeyer’s study of the economy found relatively few newspaper
articles about economic problems affecting workers during a period when
corporations and investors enjoyed robust growth,'”> comparatively little
media attention is devoted to the conditions under which lawyers work,
whether it be in terms of excessively long hours or being subjected to
compulsory redundancy in straitened times. Corporate firms rarely display
the same loyalty to staff that was once the case, although a semblance of
loyalty may linger in small firms where clients are individuals seeking to
resolve personal disputes.

The new competitive environment inhabited by national, transnational
and global firms means the life of the typical associate is beset with
insecurity, but the overwhelming focus of media reporting is on capital
investment and profits, not the wellbeing of lawyer-workers. While the
movement of a manufacturing plant offshore is familiar when a company
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closes its doors and declares all workers redundant, a comparable
phenomenon has only recently manifested itself in global law firms.
Lawyers are being treated more and more like assembly-line workers so
that the ‘proletarianisation’ of the legal profession, which Derber posited
30 years ago,'** would seem to have become a reality for many associates,
particularly women—a thesis developed by Joanne Bagust.'®

The position of associates can be rendered even more parlous by
decisions to shed staff and outsource work to a cheaper jurisdiction.
This accords with the practices of multinational corporations as they flit
from country to country in search of ever cheaper labour and reduced
overheads. Outsourcing nevertheless remains contentious for law firms,'%
not only because of the liability issue but because of competition from
other concerns. When Axiom Law, a US legal company, opened its first
European outsourcing centre in Belfast, it was regarded as a ‘threat’ to
the London law firms that dominated the market for commercial legal
services.'”” The deleterious impact on staff was clearly of less concern.

The dispensability of legal professionals was starkly revealed in Europe
and the United States during the GFC when massive cuts occurred
following the decline in mergers and acquisitions,'* but the broadsheets
were almost entirely concerned with the economic performance of law
firms, not the plight of individual lawyers. In 2009, Clifford Chance
culled 15 per cent of its partners as well as 130 salaried lawyers and 115
business staff.’” This action by one of the world’s largest global firms
with a ‘massive footprint’ (3,200 lawyers in 34 offices in 24 countries)'*
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reveals how hypercompetitiveness has become inextricably intertwined
with profit maximisation and an obsession with being the biggest and the
best—an idea that emerged only in the late twentieth century."' A firm’s
global footprint—measured by the number of lawyers and staff employed
and the number of offices—may still popularly be taken as an indicator
of success. National pride is evinced by a high ranking, which is regarded
as akin to Olympic glory:

The latest annual rankings of the legal industry’s global
heavyweights is draped in the Union Flag. Six of the ten biggest
law firms in the world are now either fully or jointly run from
London, with DLA Piper only narrowly off the top spot ... The
ranking underlines how the top British firms, despite coming from
a far smaller domestic market than their American counterparts,
have established themselves as powerful competitors as the legal
market becomes increasingly international.!#?

This piece in 7he Times went on to rue the fact that 78 of the 100 biggest
firms are American. And the elite New York firms are still much more
profitable than their city counterparts.”'* Nevertheless, a volatile economy
means the global law firm, like any multinational corporation, is beset
with risk that can lead to its demise.'* Size and profitability can therefore
affect hypercompetitiveness in different ways. It has been suggested that
for London law firms to return to the same level of profitability to which
they were accustomed before the downturn would entail them shedding
about 5 per cent of all lawyers:

The UK legal market is over-lawyered by about 3,000 fee-earners
whom firms will have to fire as they cope with the twin demands
of a gloomy macroeconomic environment and a profession
undergoing its biggest structural changes in decades, according to
new research undertaken by the Royal Bank of Scotland.!®

141 Aronson (n. 39) 763, 765.
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The tone of this piece, especially the depersonalised ‘over-lawyered’,
points to the way firm profitability and efficiency are privileged over the
interests of individual lawyers and conventional notions of the common
good. The relentless focus on profitability does not portend well for
work-life balance as a norm in corporate law firms, for it has transformed
the governing professional ideology of large law firms.'“¢

While global firms rapidly shed staff when the economy slows, such firms
have no compunction about seducing talented lawyers from elsewhere
when things improve—a practice that once was rare.'” Lateral hiring has
become the norm, paralleling the mergers and acquisitions of the law
firms."*® Corporate firms are prepared to pay substantial premiums, as
well as high salaries, to lure resource specialists to sites of growth.'** Firms
will also ‘cherry pick’ partners but are wary about the amount of work they
might bring with them in an environment of economic uncertainty. It is
the calibre of the clients, not the lawyers, that is now the key: “The best
lawyers are people whose experience and skill is relied on to drive whole
practice groups and secure close relationships with an enviable list of
ASX 200 clients.’™® The ability of lawyers to bring in business to make
the firm more competitive is what is crucial, even if colleagues are losing
their jobs.”! The firm’s power, after all, is not autonomously generated;
it derives from its clients."? Hypercompetition, the key signifier of
globalisation, has now become the modus operandi of relations between
law firms as well as between lawyers themselves.

Legal imperialism

The hypermasculinist theme is thrown into high relief when we turn to
the expansionist policies of the super-elite law firms as played out in the
Asia-Pacific during 2011-12. The reporting of these activities would seem
to slough off altogether any possibility of work-life balance.
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It is difficult to keep up with the pace of change in corporate legal
practice as new liaisons between firms are constantly being effected
in the hypercompetitive environment of globalisation. Michael Rose
predicted in early 2011 that international mergers and alliances were
likely to become more common in Australia as consolidation overseas
gathered pace’”>—a prediction that was soon borne out.”* As Rose notes,
internationalisation itself is not new, as Australian firms had begun to
expand into the Asia-Pacific in the 1980s, but what is new are ‘the scale
and pace of change and the heightened importance of [the] region in the
world economy’.'” British firms were attracted to Australia as the key
player in the Asia-Pacific and the ‘biggest M&A [mergers and acquisitions]
market in the Asia-Pacific’.”® Thus, ‘gaining a foothold in Australia’ is
regarded as the crucial first step in ‘their wider ambition of developing
in Asia, where ‘legal business is booming’.'””” In addition, Australia’s
comparatively successful efforts to withstand the GFC coincided with a
significant resources boom, the downturn in the European economy and
a flat UK market—all factors that made Australia attractive.”® The UK
firms were also keen to ‘break the stranglehold of the elite Wall Street
practices—by far the world’s largest market’.”” The Australian firms have
been described as having ‘a huge lead on revenue growth’ over the global
firms seeking to effect alliances.'® The Australian legal expertise in energy
and natural resources was also appealing to the UK firms.'®" At the same
time, the Australian law firms themselves were attracted by amalgamation
as they recognised they needed to ‘get global or face extinction’.'®
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Rose also drew attention to the way wealthy commercial clients drove
the imperative in favour of globalisation. The former Australian firm
of Allens Arthur Robinson (now Allens Linklaters) opened an office
in Ulaanbaatar, the Mongolian capital, to assist Rio Tinto in a project
described as ‘the world’s largest undeveloped copper and gold mine’.'%
A second Australian firm, Minter Ellison, followed its corporate clients ‘in
the stampede to Mongolia'® to exploit its mineral wealth. The opening
of Myanmar’s doors to foreign interests was also seen as a source of

‘opportunity for Australian firms’.'®

The most dramatic change in direction, however, has been from the
United Kingdom to Australia. Allen & Overy, the United Kingdom’s
fourth-largest firm, arrived in Australia after a ‘daring raid” on Clayton
Utz.'¢ Other leading United Kingdom-based firms, keen to develop
global reach, followed: Norton Rose, Clifford Chance and DLA Piper,
together with several US firms. As one Australian commentator drily
observed: “The managing partners of Australia’s national law firms must
feel like paperclips facing the magnetic might of legal globalisation.”*¢”
Their fears are not baseless, as a new tier of high-profile firms soon began
to emerge headed by the ‘glamour globals’.’¢®

A notable shift in the balance of power in the world economy has
occurred in favour of Asia as the United States begins to lose its economic
dominance.'” The global firms see the Asia-Pacific legal market as
‘booming’, with Asia the prize’.'”" They are described as ‘international
suitors’ seeking to attract ‘international dance partners’.'”! Imagery of
this kind suggests the arrival of the super-elites on Australian shores is
benign, but other imagery, such as ‘locals man the barricades’,'”* suggests
a distinctly cooler welcome. In light of the history of British imperialism,
a headline in The Times appears particularly provocative: ‘Clifford Chance
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plants flag in Australia.”'”> On the same day, the headline in the Australian
Financial Review reporting Clifford Chance’s merger with two Australian
firms included the words ‘foreign invasion’.'* Even more explicit was the
message in Lawyers Weekly: ‘Global law firms have arrived on our shores
all guns blazing.”'”> This language signals the ambivalent response to ‘the
men with suits and attaché cases [who still] see [Australia] as a land of
opportunity’ and ‘the back door to Asia.'”® However, they no longer
come with weapons but cap in hand seeking alliances with local law firms
that are keen to take advantage of the global brand names but harbour
a residual suspicion towards them.

Asia has become a prime site where hypercompetition is being played
out in the name of globalisation as China is regarded as ‘relatively
undeveloped’ in terms of legal services.'”” With China’s gross domestic
product estimated to exceed US$18 trillion by 2050,'”® the potential for
profits is huge. The Chinese Government’s policy of encouraging foreign
investment or effecting alliances with the best in the world—known
as ‘going out—has been seized on with alacrity by Australian and UK
law firms."” The ‘race to grab hold of the opportunities on offer® is
illustrated by the formation of the first Sino-Western global firm, King
& Wood Mallesons, resulting from a Chinese—Australian amalgamation
in 2012. King & Wood’s chief executive, Stuart Fuller, insisted that even
‘a decision by China’s Ministry of Justice to make all lawyers pledge
allegiance to the Chinese Communist Party will have no affect [sic] on
the firm’s strategy, business or clients’,’® and was one for which ‘many
global firms would give their eye teeth’.’® In this neocolonial moment, we
are able to discern shades of Orientalism,'® for China, like Mongolia, if
not conceptualised exactly as passive and feminised, is certainly depicted
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as in need of modernisation through Western law. The move into China
enables us to clearly see the conjunction of hypermasculinity, globalisation
and development.'®

Asia is not the only site of growth for global law firms, which have also
been venturing into sub-Saharan Africa in the hope of capitalising on the
‘boom’ in energy and mining deals there.'®> Again, echoes of aggressive
nineteenth-century imperialism and the competition between nation-
states for land with little ethical concern for the colonised are discernible.
Another of the top-10 UK firms, Eversheds, has also been reported as
‘chasing capital’ and setting up business with a consortium of local lawyers
in Iraq as US troops withdraw.'® The focus is on markets in postwar
reconstruction projects, but the rising price of oil makes the Middle East
particularly attractive. Multibillion-dollar contracts in Libya following
the war there have similarly attracted some of Europe’s biggest companies
and at least one London-based law firm."¥’

Indeed, anywhere in the world that is resource-rich holds allure for
global law firms. As Ashurst’s former Australian managing partner John
Carrington pointed out, ‘in the long term a leading global firm would
need coverage in South America, Canada, Africa and Eastern Europe
“on a much vaster scale™.'® The acquisitiveness, the competitiveness and
the desire for control are clearly in evidence. Elias has argued that ‘the
mainstream study of multinational corporations effects a set of gendered
assumptions that construct the firm as a hegemonically masculine political
actor’.'® I suggest the same could now be said for the global corporate
law firms that have made the transition from domestic partnerships by
cross-jurisdictional amalgamations. The top UK and US firms wish to
effect mergers with Australian firms to maximise their chances of success
in areas where they formerly lacked a presence. At the same time, some
of the large Australian firms have been deliberately safeguarding their
independence, while building up a presence in Asia and effecting ties with
a range of Asian, US and UK firms.""
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It may be seen from the invocation of hypermasculinist militaristic
language how neo-imperialism is deeply imbricated with a desire for
domination. The primary dealmakers are invariably senior and powerful
men whose profiles are commonly linked with reports of mergers and
takeovers to ensure the success of their firms at the expense of competitors.
‘International best practice’ refers to the application of English law."!
This is interpreted in procedural and formalistic terms with little regard
for the effect on humans, whether they are indigenous inhabitants of the
subject country or the firm’s own employees. It is at this ethical crossroads
that hypermasculinity collides with the contemporary discourse of work—
life balance.

Conclusion

I have sought to show through the contrasting gendered representations
of flexible work and the merger of Australia and London-based law firms
in the print media that super-elite global practice remains a masculinist
domain that is resistant to the feminine.

In an earlier study, I argued that although women had been ‘let in’ to
legal practice, they remained ‘fringe-dwellers’ of the jurisprudential
2 Having surpassed the tipping point 25 years later, the
descriptor is not quite apt. Nevertheless, while the advent of the super-
elite global law firm has changed the legal landscape, a palimpsest of the
gendered social script can be discerned as the masculinity of the legal
culture is subtly reasserted through the globalisation of law firms and
media representations of international mergers. While it is acknowledged
that the print media is only one manifestation of popular culture, I have
sought to show how it conveys crucial insights into attempts to reassert
the dominance of masculinity and the ‘otherness’ of the feminine in the
face of the imminence of the gender tipping point.'*

community.

191 Susannah Moran, ‘Riding the Global Boom Out of Sub-Saharan Africa’, The Australian,
20 January 2012, 25.

192 Thornton (n. 7).

193 Margaret Thornton, ‘Authority and Corporeality: The Conundrum for Women in Law’ (1998)
6 Feminist Legal Studies 147, 168, doi.org/10.1007/BF03359628.


http://doi.org/10.1007/BF03359628

6. HYPERCOMPETITIVENESS OR A BALANCED LIFE?

Collier argues that the masculinity of the legal profession is a contested
terrain, as male lawyers also seek recognition of fatherhood through flexible
work practices.'* Nevertheless, within the super-elite sphere of corporate
practice, aggression, competition, acquisitiveness and 24/7 service—not
flexible work practices—are represented as the desirable characteristics for
successful lawyering. The lawyers who display the qualities of relentless
aggression and acquisitiveness on the world stage are most likely to
succeed. The language of hypercompetitiveness has become normalised
in global practice, whereas the softer language of flexible work and work—
life balance remains undeniably feminised despite persistent attempts
to neutralise it. The undervaluation of caring in a society seduced by a
culture of rapacious capitalism is insidiously invoked to detract from the
competence and authority of women as legal players on the global stage.
With its undercurrent of biological determinism, flexible work entrenches
that element of the social script averring that caring for children is
primarily the concern of mothers, not a shared parental responsibility in
a heterosexual relationship. While women are ostensibly welcome as legal
practitioners, the flexible work discourse suggests that welcome is qualified,
for it entails being channelled into subordinate positions. This leaves the
power of the upper echelons of the super-elite firms, the global ‘highfliers’
and the dominant ideology of hypercompetitiveness untouched.

While law firms have sought to present a more diverse face to the world by
increasing the proportion of female partners in recent years, it is startling
to learn that the global firms are reported to be presently resiling from
gender initiatives in favour of ‘cultural change’ as they move into Asia.'”
Although sensitivity to ethnic, cultural and religious diversity is highly
desirable in plural societies and the characteristics of diversity inevitably
intersect with gender," it is notable that express advertence to gender is
absent in the characteristics associated with ‘cultural change’. A blatant
instrumentalism would seem to underpin the express move away from
‘gender’ in favour of a degendered notion of ‘culture’ in the belief that the
latter is more appealing to the Asian corporate client base.
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What is of preeminent importance in global practice, as we are repeatedly
reminded by the media accounts, is capital accumulation—how much
each partner generates, how much the firm generates vis-a-vis their
competitors and how more and more money can be made by engaging
in spectacular mergers and acquisitions all over the world. The more
money a firm generates and the more ruthless it is in dealing with
competitors, the more it is likely to be lauded.”” While power, aggression,
achievement, acquisitiveness and competition are accepted as the modus
operandi of global firms as they merge, effect takeovers and forge new
identities, the ideological dimension insidiously operates to normalise
these values not just within corporate legal practice but also within
society more generally—a process that is powerfully performed through
the media, as I have sought to show. The ethic of work-life balance
purports to demonstrate that corporate legal practice is welcoming to
workers with family responsibilities in accordance with the contemporary
spirit of egalitarianism, but these workers, the overwhelming proportion
of whom are women, are in fact largely confined to subordinate and
dispensable positions. This reality contrasts with the dominant ideology
of hypercompetitiveness associated with positions of power and wealth
that remain undeniably masculinist.
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