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Was Namatjira an Alien?
The High Court’s Flawed
History of Belonging in
Australia

Peter Prince

Note of warning

Aboriginal and Torres Strait Islander readers are advised that the following
chapter contains names, words and images of people who have died. Such
words and images are already in the public domain. In addition, statements
by white officials, politicians and newspapers that are recognised as racially
offensive today are quoted to illustrate the thinking at the time. Readers are
warned that the chapter contains words and descriptions that may be culturally
sensitive and would not normally be used in public or community contexts.

Introduction

In “Why High Court Judges Make Poor Historians’, Rob McQueen notes
the observation of Italian historian Alessandro Portelli:

The distinction between legal and historical truth deserves one final
comment. Historical truth is hardly ever more than a descriptive
hypothesis: legal truth has a performative nature. Whether things

1 The author thanks Dr Eve Lester for her insightful comments on an earlier draft of this chapter.
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happened as the court says or not, to all practical purposes they now
did: a court’s [decision] creates truth ... legal truth, in turn has a
tendency to become historical truth as well.?

As McQueen says, ‘once a particular version of history is given the
imprimatur of “authenticity” by a superior court, it becomes the definitive
account of the particular event’.? Statements about Australian history by the
nation’s High Court have particular significance. This chapter contends that
the High Court needs to better confront racialised conceptions of national
identity and belonging from the era of White Australia in order to resist the
enduring influence of such attitudes and policies — and that failure to do so
unavoidably perpetuates them. The laws of any country reflect the values of
society and the time period in which they were made. The chapter argues
that laws from earlier periods of Australian history in which white privilege
was the foundation of the social order cannot be applied to contemporary
society in an uncritical manner.

Using three case studies, the chapter examines the fragmented way the
High Court has been willing to engage in a postcolonial reckoning with
the country’s past discrimination. Individuals in each case study faced
deportation. Their fate depended on the court’s assessment of whether they
legally belonged. For each occasion, the judicial approach to the historical
context can be questioned. In the first two examples, the High Court
failed to acknowledge the pervasive legal discrimination in nineteenth- and
twentieth-century Australia against First Nations peoples and other non-
European inhabitants. In the last instance, the High Court glossed over
the positive discrimination throughout the same period in favour of ethnic
Anglo-Celtic and other ‘Aryan’ residents.

First, in the landmark ‘Aboriginal belonging’ case, Love & Thoms (2020),
the High Court claimed that Aboriginal people had never been considered
‘aliens’ or ‘foreigners’ in their own country. Yet, as the shameful treatment of
world-famous artist Albert Namatjira shows, this does not accurately reflect
the experience of First Nations peoples following European colonisation.

2 Rob McQueen, “Why High Court Judges Make Poor Historians: The Corporations Act Case and
Early Attempts to Establish a National System of Company Regulation in Australia’, Federal Law Review
19, no. 3 (1990): 245-6, doi.org/10.1177/0067205x9001900304, citing A. Portelli, “The Law and
the Making of History: The April 7 Murder Trial’, History Workshop 20 (1985): 31, doi.org/10.1093/
hwj/20.1.5.

3 Rob McQueen, ‘History, Court’s Use of’, The Oxford Companion to the High Court of Australia,
ed. M. Coper, T. Blackshield and G. Williams (South Melbourne, Vic: Oxford University Press, 2001),
326, doi.org/10.1093/acref/9780195540222.001.0001.
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Without disputing the outcome of the case — that ‘Aboriginal Australians’
could not validly be subject to draconian federal powers over ‘aliens’ — this
chapter argues that the High Court presented an idealised view of what
the law should have been on Indigenous belonging in nineteenth- and
twentieth-century Australia, ignoring the unpalatable reality of what it
actually was. An understanding of the deficiencies in Aboriginal ‘citizenship’
under imposed white law in post-1788 Australia would add strength to calls
in the Uluru Statement from the Heart for constitutional enshrinement of an
Indigenous ‘Voice’ to the Commonwealth Parliament.

Second, in 2021, Mr Troyrone Zen Lee, born as an Australian citizen in the
former territory of Papua, won a long battle in the Federal Court to regain
his Australian passport (and, hence, his career and access to his wife and
family overseas). The Department of Home Affairs had revoked his passport
five years earlier based on the High Court’s decision in Ames Case (2005).
The High Court said Papuans born before independence in 1975 were never
‘real Australians’ because they were denied entry to the mainland and lacked
other rights of Australian citizens. However, the court failed to acknowledge
that this reasoning was directly linked to the White Australia—era policy
of excluding ‘dark-skinned” Papuans to protect the aspiration for a white
continent. Because the High Court in Ame’s Case avoided confronting this
historic racism, it continues to cause personal hardship well into the twenty-
first century. Unable to question the High Courts precedent, the Federal
Court had to distinguish Mr Lee’s situation before it could order the return
of his passport and livelihood.

Third, in Falzon (2018)* and Chetcuti (2021),> the High Court ruled
that two men who had arrived as small boys from the British colony of
Malta in the mid-twentieth century and had lived in Australia ever since
did not ‘belong’ and could be deported to their country of birth. Their
right to remain in Australia was cancelled after they were convicted of
serious crimes. Mr Falzon had made Australia his home for over 60 years
and Mr Chetcuti for more than 70 years! Like other British subjects, they
possessed full ‘citizenship rights’ from the time they arrived and had no
need to formally become Australian citizens. Mr Chetcuti was even part
of the conscription ballot during the Vietnam War. But they were caught
by the High Court’s retrospective declaration that any British subjects from
the United Kingdom or its former colonies who disembarked, even before

4 Falzon v. Minister for Immigration and Border Protection [2018] HCA 2.
5 Chetcuti v. Commonwealth of Australia [2021] HCA 25.
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the creation of Australian citizenship in 1949, could be treated as ‘aliens’
from the time of their arrival if they had not been naturalised as citizens.
The chapter contends that this idealised rewriting of history denies the
inherent allegiance and loyalty to the ‘home country’ of Anglo-Australians
from previous generations. It is difficult to imagine an Australian court in
the 1950s or 1960s labelling white British subjects in Australia as ‘aliens’ or
‘outsiders’ who could be expelled from the country.

Idealising Australia’s Indigenous History

The first case study looks at the gap between law and history on a fundamental
issue for modern-day Australia — the legal treatment of First Nations peoples.
The 2020 High Court case Love & Thoms v. Commonwealth® involved two
men of Australian Indigenous background, Daniel Love and Brendan
Thoms, each born outside Australia (Love in Papua New Guinea, Thoms in
New Zealand), who had not formally become Australian citizens. Both were
issued with a deportation order under the Migration Act 1958 on character
grounds. However, by a bare 4:3 majority, the High Court ruled that the
spiritual and cultural connection of Aboriginal people with the land and
waters of Australia over tens of thousands of years meant that the men could
not be categorised as ‘outsiders’ or ‘aliens’ in a legal sense.” This decision
means that no ‘Aboriginal Australian’,® even if born overseas, can validly be
deported by a law such as the Migration Act made under the ‘aliens power’
in the Australian Constitution.

While the narrow ruling in Love & Thoms must be welcomed as a
landmark recognition — albeit one made 120 years after Federation — of
the constitutional belonging of First Australians, disappointingly the High
Court presented what might reasonably be described as a ‘whitewashed’
view of their legal treatment since 1788. Judgments in the case gave the

6 (2020) 94 ALJR 198.

7 Ibid., 271 [373-74] (Justice Gordon); 288 [451] (Justice Edelman). As Justice Gordon said, no
Australian court had previously considered whether First Nations peoples could be ‘aliens’ in their own
country. At 258 [294].

8  The High Court stated that ‘Aboriginal Australians’ were those who met the tripartite test in
Mabo v. Queensland (No. 2) (1992) 175 CLR 1 at 70, where Justice Brennan said that membership of
Australia’s Indigenous community depended on ‘biological descent from the indigenous people and on
mutual recognition of a particular person’s membership by that person and by the elders or other persons
enjoying traditional authority among those people’. Love & Thoms (2020) 94 ALJR 198, 290 [458]. The
majority in Love & Thoms agreed that Mr Thoms satisfied the Mabo test and could not be deported as
an ‘alien’. But they could not agree whether Mr Love satisfied this test and his matter was referred to the
Federal Court to determine.
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misleading impression that, since European colonisation, Australia’s First
Peoples had always been understood as having full legal membership status
under imposed British law.

Despite the narrow margin, both the majority and minority judges agreed
on the relevant history. Chief Justice Kiefel (minority) stated that, from the
time of British settlement, ‘the legal status of Aboriginal persons in Australia
— as subjects of the Crown — has not been different from other Australians’.”
Similarly, Justice Gordon (majority) said:

Aboriginal Australians were regarded as British subjects following
settlement ... Status as a British subject extended to all inhabitants

. nothing in the [1890s] Convention Debates purported to treat
Aboriginal Australians as aliens or within the reach of the aliens
power.'

Justice Gageler (minority) observed that ‘members of Aboriginal and
Torres Strait Islander societies have never been understood to fall outside
the standard common law or statutory rules’ regarding British subject or
Australian citizen status.'' Justice Edelman (majority) stated that Aboriginal
people had always been ‘belongers’ (the opposite of ‘aliens’) in Australia
and that, ‘even with racial application, alien was not applied to persons
described as members of the Aboriginal race’:

Since settlement, Aboriginal people have been inseparably tied to the
land of Australia generally, and thus to the political community of
Australia ... [At] Federation, the Aboriginal people in Australia were
not regarded as aliens to the political community ... Aboriginal people
were a necessary part of the ‘people of Australia’ and the Australian
political community ... Aboriginal people simply did not fall within
the application of ‘alien, a foreigner to the political community.*?

These statements by the High Court confuse what the law should have
been in relation to the legal status of Aboriginal people with how they were
actually treated and regarded legally after European settlement.

It was convenient for the High Court in 2020 to deem First Nations
peoples, because of what is now accepted as their unique connection with
the land and waters of Australia,” to have always ‘belonged’ under white

9 Love & Thoms (2020) 94 ALJR 198, 206 [9]. Emphasis added.

10 Ibid., 261 [314], 265 [342]. Emphasis added.

11 Ibid., 223 [103]. Emphasis added.

12 Ibid., 274 [396], 278 [410] including heading, 287 [449]. Emphasis added.
13 Ibid., 271 [373-74] (Justice Gordon).
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law; however, the historical legal reality is very different. Until a generation
ago, the Australian political community was incomplete, precisely because
Aboriginal people were excluded from it. As Bri Lee observes:

Australia only achieved a true democracy in the 1960s when
Aboriginal Australians were finally allowed to vote. Indeed, as white
women in Australia saw an opportunity to climb to the next rung
in the pyramid at the turn of the century, they threw Indigenous
Australian women under the bus in the process.'

Far from always being regarded as ‘belongers’ and not ‘aliens’, Anglo-Celtic
lawmakers in the nineteenth and early twentieth centuries refused to accord
First Nations peoples even the detested status of ‘alien’. Much impressed
by Social Darwinism, most thought Aboriginal Australians were a ‘dying
or doomed race’ not worth counting as ‘people’. They openly queried
whether the continent’s first inhabitants were human. In 1902, prominent
federal Australian Labor Party member King O’Malley, later minister for
home affairs, told the new Australian Parliament that: ‘An aboriginal is
not as intelligent as a Maori. There is no scientific evidence that he is a
human being at all.'® As Richard Broome explains, contrary to the current
High Court’s portrayal of a benign acceptance at Federation of Indigenous
Australians as equal members of the political community:

By 1900 most settler Australians held derogatory views towards
Aboriginal Australians, which were a mixture of ignorance,
indifference, fanciful racial theories, a belief in white superiority,
and the need to rationalise the continued dispossession of Aboriginal
land. In this vein, settler Australians shaped the Constitution, which
failed to count Aboriginal people with other Australians.'”

14 Bri Lee, Who Gets to Be Smart: Privilege, Power and Knowledge (Crows Nest, NSW: Allen and Unwin
2021), 211.
15 Richard Broome, Aboriginal Australians: A History since 1788, 5th ed. (Crows Nest, NSW: Allen
and Unwin, 2019), 106. As Sven Lindqvist notes:
in white historiography, the Aborigines long remained an inferior race doomed to ‘fade away’
on contact with Western culture. There was no investigation of the violence that precipitated
this ‘fading’. Historians spoke of violence in general terms, without concrete examples. [This]
mental block has by no means disappeared ... Those involved in their killing naturally enough
were ready to equate them with forms of life less than human.
Sven Lindqvist, Zérra Nullius: A Journey through No Ones Land (London: Granta, 2007), 202, citing C. D.
Rowley, The Destruction of Aboriginal Society (Canberra: Australian National University Press, 1970).
16 Commonwealth of Australia, Parliamentary Debates, House of Representatives, 23 April 1902,
11930.
17 Broome, Aboriginal Australians, 108.
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Section 127 of the Australian Constitution (repealed in 1967) directed
that ‘aboriginal natives shall not be counted ... in reckoning the numbers of
people of the Commonwealth or a State’.'® As John Chesterman and Brian
Galligan point out, rather than being included as a ‘necessary part of the
Australian political community’:

for the first half century of Australian nationhood ... it was the
aboriginal native who was the key boundary marker to Australian
citizenship ... the Australian citizen was thought to be simply
a ‘natural-born or naturalised’ person who was not an ‘aboriginal
native.”

In this extract, Chesterman and Galligan are referring to ‘Australian
citizenship’ as a ‘bundle of rights™ not as a formal legal status. In this practical
sense, the clearest indicator of ‘belonging to’ or being ‘a citizen of” a political
community is the right to vote. The Commonwealth Franchise Act 1902 and
Commonuwealth Electoral Act 1918 barred any ‘aboriginal native of Australia’
from voting unless they could already vote at a state level.» Queensland,
Western Australia and the Northern Territory denied Aboriginal Australians
the right to vote until well after World War II, meaning they were also
excluded from the political process at the federal level. It was not until 1962
that the Commonwealth Electoral Act was amended to give Indigenous
Australians the right to vote in federal elections regardless of state law.*
However, Queensland did not grant Aboriginal and Torres Strait Islander
people voting rights until 1965.%

Commonwealth legislation also denied First Nations peoples other rights
enjoyed by Anglo-Celtic members of the Australian political community.
The Invalid and Old-Age Pensions Act 1908 disqualified ‘aboriginal
natives of Australia’ from receiving pensions.* The Emigration Act 1910
prevented ‘aboriginal natives' leaving Australia except with a permit.”

18 Empbhasis added.

19 John Chesterman and Brian Galligan, Citizens without Rights: Aborigines and Australian Citizenship
(Cambridge: Cambridge University Press, 1997), 120, doi.org/10.1017/CBO9780511518249. Original
emphasis.

20  Asexplained in Chapter 1, such rights are those that enable equal participation in the sociopolitical
community, including freedom of movement, the right to vote, stand for parliament, serve on a jury,
decide where to live, work, choose friends, partners etc.

21 Commonwealth Franchise Act 1902, section 4; Commonwealth Electoral Act 1918, section 39.

22 ‘Electoral Milestones for Indigenous Australians’, Australian Electoral Commission, accessed
15 December 2021, aec.gov.au/indigenous/milestones.htm.

23 Ibid.

24 Sections 16, 21.

25 Section 3(1).

157


http://doi.org/10.1017/CBO9780511518249
http://aec.gov.au/indigenous/milestones.htm

158

SUBJECTS AND ALIENS

Under the Maternity Allowance Act 1912, women who were ‘aboriginal
natives of Australia’ could not be paid an allowance.” In 1947, the Social
Services Consolidation Act maintained the exclusion of ‘aboriginal natives
of Australia’ from invalid and old age pensions, widow’s pensions and
maternity allowances.”’

Discrimination by the Commonwealth against ‘aboriginal natives' was
accompanied by even greater restrictions under state and territory law.”®
Peter Bayne argues that ‘a massive edifice of law’ discriminating against
Indigenous people was erected in the Australian colonies from the middle
of the nineteenth century.” As the Australian Institute of Aboriginal and
Torres Strait Islander Studies notes, so-called protection laws controlled
every aspect of the lives of Aboriginal people:

from the forced removal of children, where they lived, worked, had
wages and entitlements withheld (now known as Stolen Wages),
owned land, to their personal relationships and contact with family
and community. These laws were in force from the 1840s ... and
then, after federation, well into the 1960s and even the 1970s for
some states.”

In Queensland, for example, the Protection of Aboriginals and Restriction
of the Sale of Opium Amendment Act 1934 specified that:

The Minister may from time to time cause any aboriginal or half-
caste ... to be removed to any reserve, institution, or district and
kept there, or to be removed from any reserve, institution, or district
to any other reserve institution or district, and kept there.?!

The extensive range of Commonwealth and state laws preventing
participation of Australia’s First Nations peoples in the political community
had a calamitous effect on their lives. As the next part of this section shows,
even global fame was no protection.

26 Section 6(2).

27 Sections 19, 62, 86.

28  Peter Prince, ‘Aliens in Their Own Land. “Alien” and the Rule of Law in Colonial and Post-Federation
Australia’ (PhD thesis, The Australian National University, 2015), 167ff, openresearch-repository.anu.edu.
au/handle/1885/101778.

29  Peter Bayne, ‘Politics, the Law and Aborigines’, The Australian People: An Encyclopedia of the Nation,
its People and their Origins, ed. James Jupp (North Ryde, NSW: Angus & Robertson, 1988), 212, 214-15.
Emphasis added.

30 “To Remove and Protect’, Australian Institute of Aboriginal and Torres Strait Islander Studies,
accessed 24 August 2021, aiatsis.gov.au/collection/featured-collections/remove-and-protect.

31  Section 7.
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Case Study 1: Albert Namatjira

In Alice Springs ... Namatjira came under intense small-town
scrutiny ... only Australian citizens were allowed to be in Alice in
the evenings, and Albert’s children weren't citizens.?

Albert Namatjira’s story provides a real-life example of how First Nations
peoples were treated as ‘aliens’ or ‘outsiders’ in the Australian community,
contrary to the High Court’s portrayal in Love & Thoms. In 1935 at
Hermannsburg mission, south-west of Alice Springs, Namatjira, an Arrernte
man, learnt to paint watercolours in the European style.*® By the 1950s,
reproductions of his paintings hung in schools and loungerooms across
Australia:**

The contemporary settler public ... saw Namatjiras painting as
empirical evidence of a pathway from the primitive to the civilised
... Namatjira, the successful artist, represented the potential of all
Aborigines to assimilate and to live ‘like us’.>

Namatjira was introduced to the Queen in Canberra in 1954 as part of a
Northern Territory delegation.* But, according to Julie Wells and Michael
Christie, ‘because he was an Aboriginal person, Namatjira was not in any
real sense a citizen’’’ The Commonwealth minister for territories, Paul
Hasluck, agreed, declaring:

The status of Albert Namatjira is that of an aboriginal as defined
in the Aboriginals Ordinance 1918-1947 ... as an aboriginal he
is free to move about anywhere in native reserves, and in his own
tribal area ... he is at present legally barred from being in certain
prohibited areas.®®

32 Lindqvist, Terra Nullius, 180.

33 Ibid., 177.

34 Julie T. Wells and Michael E. Christie, ‘Namatjira and the Burden of Citizenship’, Australian Historical
Studies 31 (2000): 110, doi.org/10.1080/10314610008596118.

35 Ibid., 116.

36  National Archives of Australia (hereafter NAA): F425, C33. The Queen accepted a gift from
Namatjira of his painting of Heavitree Gap, Alice Springs, ‘which he had specially brought with him to
Canberra’. He also had to acknowledge in writing that he received the sum of £1 from the secretary of the
Department of Territories during his visit.

37 Wells and Christie, ‘Namatjira’, 110. Emphasis added.

38 Hasluck to Senator Robertson, 10 October 1952, NAA: A431, 1951/1200. Emphasis added.
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Figure 7.1: William Dargie, Portrait of Albert Namatjira, 1956.

Source: Collection of Queensland Art Gallery | Gallery of Modern Art, © QAGOMA.
Photograph: QAGOMA.
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In the 1950s, as Sven Lindqvist explains:

the Aborigines of the Alice Springs area could still be interned against
their will; they were not allowed into white hotels, hospitals or other
‘prohibited areas’ and could not travel or leave employment without
permission. They were outside the social security system and did not
receive old age pensions, maternity allowances or any other social
benefits. Marriages were prohibited across racial boundaries, except
by special permission from the authorities.”

Like other First Nations peoples in the Northern Territory, Namatjira’s life
was overseen by white officials despite his standing as a world-famous artist.
As the head of the federal Department of Territories explained in 1957,
departmental officials ‘look after a trust account for him and advise him
from time to time on the state of his account and suggest ways of spending
his money advantageously’.*’

In 1953, Hasluck instigated replacement of the Aboriginals Ordinance in
the Northern Territory with the ostensibly non-discriminatory Welfare
Ordinance ‘to facilitate the Commonwealth Government’s policy of
assimilation which is designed to provide opportunities for aborigines to
merge into full membership of the greater community which surrounds
them’.*! Despite its race-neutral wording, the Welfare Ordinance was
‘almost confined in its application to aboriginals’.*? It came into effect in
1957 after a ‘Register of Wards' was compiled containing the names of over
15,000 First Nations people.** After a national campaign in support of his
exemption, Namatjira was one of only six Aboriginal people of full descent
in the Northern Territory not listed on the register. As a result, Wells and
Christie observe, ‘Namatjira was made a citizen’.** This meant ‘he could
vote, be served in restaurants and treated in hospitals reserved for white

39 Lindqvist, Terra Nullius, 179.

40 A. S. Brown, secretary Department of Territories, to Mr Lock, Brisbane, 6 February 1957, NAA:
A463, 1957/17.

41 NAA: A452, 1958/3670 (folio 77).

42 Namatjira v. Raabe (1959) 100 CLR 664, 667, 670.

43 Ibid., 667.

44 Wells and Christie, ‘Namatjira’, 120. In 2022, Australian Government websites still claimed,
incorrectly, that Namatjira and his wife Ilkalita (Rubina) became the first Aboriginal Australian citizens in
1957. See e.g. ‘Albert Namatjira: His Life and Art’, National Film and Sound Archive of Australia, accessed
14 September 2022, www.nfsa.gov.au/latest/albert-namatjira-his-life-and-art.
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people. He was free from all restrictions governing the life of “wards”.®

As Sydney’s Sun newspaper declared, ‘Namatjira was given full citizenship
rights. He was made a “white man™.% The backlash was swift:

In Alice Springs, many thought this was too great an honour for a
‘black ape’. Namatjira came under intense small-town scrutiny. Did
he have his children with him after dark? He wasn’t allowed to do
that, because only Australian citizens were allowed to be in Alice
in the evenings, and Albert’s children weren't citizens. Had he been
drinking with his relations? He wasn't allowed to do that, because
offering Aborigines alcohol was prohibited.?’

In 1958, Namatjira was convicted by an Alice Springs magistrate of supplying
alcohol to a ‘ward’, one of his relatives. As Lindqvist argues, ‘innumerable
white people broke these rules and went unpunished. They earned good
money illicitly supplying alcohol to black people.”® Immediately there were
calls for Namatjira’s ‘citizenship’ to be taken away. While these were rejected
by the administrator of the Northern Territory, his statement below shows
white officials’ wilful confusion (as highlighted in Chapter 6) in relation
to ‘citizen rights’ for Indigenous Australians and ‘citizenship’ as legal
membership status:

The question of whether Namatjira will retain his citizenship is
essentially one for Namatjira himself ... He could lose his citizenship
rights only if he himself requested the loss of those rights by asking
to be declared a ward, or, if in terms of the Welfare Ordinance, he
became incapable of protecting his own interests.*

Namatjira was sentenced to six months hard labour. In the Northern Territory
Supreme Court, Justice Kriewaldt halved the sentence, declaring: ‘All my life
the duty of Christians towards heathens ... has been impressed upon me.
When it considered Namatjira’s case, the High Court was troubled by the
‘block declaration’ of ward status for many thousands of Aboriginal people
given no opportunity to argue against their inclusion.”' But it refused leave
to appeal, commending the ‘protective nature’ of the Welfare Ordinance

45 Lindqyist, 7erra Nullius, 180.

46 23 September 1958, NAA: A452, 1958/3670 (folio 133).

47  Lindqyist, 7érra Nullius, 180. Emphasis added.

48 Ibid., 181.

49 ‘No Move to Oust Namatjira', Centralian Advocate, 29 August 1958, NAA: A452, 1958/3670 (folio
147). Emphasis added.

50  Albert Namatjira v. Gordon Edgar Raabe, NTSC 194/1958 (1958) NT Judgments 608, 614.

51  Namatjira v. Raabe (1959) 100 CLR 664, 668.
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and noting the (entirely theoretical) right of judicial review for an individual
declared a ward.* Showing a similar level of confusion between ‘citizen rights’
and legal citizenship, Minister Hasluck observed:

Mr Namatjira is an Australian citizen and his citizenship cannot be
revoked. The only way for him to lose his citizenship is for him
to make a request himself to be placed under the provisions of the
Welfare Ordinance of the Northern Territory.>

Fellow artists, including Arthur Boyd and Clifton Pugh, protested against
Namatjiras conviction, telling Hasluck that ‘Namagjira’s humiliation
is our humiliation and will already appear so in the eyes of the world’.>
The Australian Builders’ Labourers Federation also wrote to the minister:

this inhuman gaoling spotlights the outrageous situation aboriginal
people are in and relegates them to second class citizenship in their
own land. Further, that it holds the whole of the Australian people
up to shame before the world and makes a mockery of our United
Nations pledges. We urge that ... the restricting laws imposed on
the aboriginal people be rescinded, giving them equal status with
white people in Australia.”

Hasluck was unmoved by these entreaties:

If anything lies on our conscience it is that at a time when Albert
Namatjira was under our protection and was not a citizen, we did not
resist strongly enough the pressure from various quarters, doubtless
acting in good faith, to take him away from his own environment
... More harm was done to him outside the Territory than anything
he learnt in the Territory.*®

52 Ibid., 668-70. As Namatjira’s barrister pointed out, ‘the right of appeal ... is illusory because the
Wards Appeal Tribunal has no power to make an order with retrospective effect ... and (its decisions)
may be disregarded by the Administrator with impunity’. NAA: A452, 1958/3670 (folio 44).

53  Press release, 13 March 1959, NAA: A452, 1958/3670 (folio 29).

54 N. Counihan to P. Hasluck, 10 October 1958, NAA: A452, 1958/3670 (folio 167).

55 P Malone to P. Hasluck, 14 October 1958, NAA: A452, 1958/3776.

56 P Hasluck, Press release, “The Case of Albert Namatjira’, 9 October 1958, NAA: A452, 1958/3670
(folio 102). See also Wells and Christie, ‘Namatjira’, 128. Emphasis added.
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Figure 7.2: Vincent Namatjira, Western Aranda people, Albert and
Vincent, 2014.

Source: Collection of Queensland Art Gallery | Gallery of Modern Art, © Vincent
Namatjira/Copyright Agency. Photograph: Natasha Harth, QAGOMA.
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Namatjira served his sentence at an internment camp 200 kilometres north-
west of Alice Springs.”” After his release ‘he showed no interest in painting.
He seemed to have lost the will to live and died of a heart attack in August
1959.%8 Wells and Christie reflect that:

Concerned settler Australians had believed that in granting
Namatjira citizenship he would be liberated and the last barrier to his
full assimilation removed. Surely when he became a citizen he would
‘live like us’?> Namatjira’s citizenship, however, was flawed, leaving
the nation struggling to come to terms with what had gone wrong.”

In Love & Thoms, the High Court claimed that First Nations peoples
in Australia were never regarded as aliens;® yet, as Namatjira’s case clearly
demonstrates, the standard discourse in Australia about ‘citizenship’ in the
1950s showed little understanding of, let alone respect for, the automatic and
irrevocable equal membership status that Aboriginal people possessed under
imposed white law. Under common law rules unchanged since Calvins Case
(1608),°' Aboriginal Australians were automatically ‘British subjects” from the
time of European settlement; later, they became ‘Australian citizens’ when that
concept was created legally in 1949. But senior Australian Government figures,
including Minister Hasluck, claimed that only Namatjira and a handful of
other First Nations people in the Northern Territory were sufficiently ‘like
us’ to be ‘made citizens' when excluded from the Register of Wards in 1957.
In assimilation rhetoric, this meant that these six people, all men, took their
place as ‘members of the community of the Commonwealth’. In the eyes of
Australia’s white population, the thousands of other First Nations peoples
whose names were on the register were not ‘made citizens' but remained
‘outsiders’ who were not ‘one of us’ and did not ‘belong’, even in their own
country. As Oodgeroo Noonuccal lamented in a poem presented to the
Federal Council for the Advancement of Aborigines in 1962:

Make us mates, not poor relations,
Citizens, not serfs on stations.
Must we native Old Australians

In our own land rank as aliens?®?

57 Lindqvist, Terra Nullius, 181.

58 ‘Albert Namatjira and Citizenship, 1958-59’, National Museum of Australia, accessed 15 December
2021, www.nma.gov.au/explore/features/indigenous-rights/civil-rights/albert-namatjira-citizenship (site
discontinued).

59 Wells and Christie, ‘Namatjira’, 125-26. Emphasis added.

60 (2020) 94 ALJR 198, 287 [449].

61  Calvin v. Smith or the Case of the Postnati (1608) 7 Coke Report 1a; 77 Eng. Rep. 377.

62 The Dawn Is at Hand (Brisbane: Jacaranda Press 1966).
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Colonial Legal History and Indigenous Belonging

Australia’s colonial legal history was also much more muddled in relation to
recognition of the legal belonging of First Nations peoples than statements
from the High Court in 2020 might lead us to believe. In cases from the
1820s to the early 1840s, the New South Wales Supreme Court was uncertain
about the legal status of Australia’s Indigenous people. In Lowes Case (1827),
Lieutenant Lowe was acquitted of the murder of an Aboriginal man.%
His barrister, William Charles Wentworth, claimed that the court had no
jurisdiction because Aboriginal inhabitants were neither British subjects nor
aliens — indeed, they barely deserved recognition as ‘people’ at all:

they are men, no more subject to punishment by our code, than a
set of idiots or lunatics ... Here are a set of natives one degree just
above the beasts of the field — possessing no understanding beyond a
confused notion of right and wrong, and that is all.*

In a series of cases, the Supreme Court disregarded the law with respect
to the subject status of Indigenous inhabitants. R v. Ballard (1829),° R v.
Murrell (1836)° and R v. Bonjon (1841)% each concerned the alleged murder
of one Indigenous inhabitant by another. Debates about the jurisdiction
of colonial courts over Aboriginal ‘crimes’ formed part of a ‘much deeper
discourse around the conditions under which indigenous people would be
accommodated in settler societies’.®® According to Lisa Ford:

the officers of the Crown and the new Supreme Court together
invented jurisdiction over Aboriginal Australians in New South Wales
... The court wrought a revolution in the theory and practice of
jurisdiction in New South Wales ... a revolution grounded in the
logic of territoriality.®”

63  Ruv Lowe [1827] NSWSupC 32, [1827] NSWKR 4 (18 May 1827).

64 Ibid. Emphasis added.

65 Ruv. Ballard [1829] NSWSupC 26.

66 R v Murrell [1836] NSWSupC 35.

67 R v Bonjon [1841] NSWSupC, Port Phillip District, 16 September 1841, Macquarie University
Division of Law, Decisions of the Superior Courts of New South Wales 1788—1899.

68 Mark Finnane, “The Limits of Jurisdiction. Law, Governance, and Indigenous People in Colonized
Australia’, in Law and Politics in British Colonial Thought: Transpositions of Empire, ed. Shaunnagh
Dorsett and Tan Hunter (Palgrave Macmillan 2010), 148, 154, doi.org/10.1057/9780230114388_9.
69  Lisa Ford, Settler Sovereignty, Jurisdiction and Indigenous People in America and Australia, 17881836
(Harvard University Press, 2010), 158, doi.org/10.2307/j.ctv1smjszh. Emphasis added.
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But the Supreme Court had no need to ‘invent jurisdiction’ over Indigenous
people within the boundaries of New South Wales. Under the law dating
back to Calvin’s Case, any person ‘habitually resident’ or born in territory
annexed by the British in 1788 had the status of a subject under English law
and came within the jurisdiction of colonial courts on that basis. Despite
having the principles in Calvin’s Case in front of it,”® the Supreme Court
ignored the established law, focusing instead on levels of ‘civilisation’ and
other non-legal, social factors. The court thought Aborigines incapable
of exercising rights and liberties as ‘subjects’ because of their ‘savage’,
‘barbarous’” and ‘uncivilised’ way of life.”" Justice Burton, in Murrell, stated
that Indigenous inhabitants were akin to ‘strangers’ who had entered the
territory of the British sovereign.”? As Henry Reynolds observed:

His argument ... begged the question of where the Aborigines had
come from if they were legally equivalent to foreigners who had
entered the society from outside unless, of course, he conceded that
unsettled ‘Aboriginal’ Australia was in effect a foreign country.”

In the early decades of European settlement Aboriginal people were seen as
a threat and labelled as ‘aliens’ by prominent colonial figures. According to
Peter Bayne:

Many settlers in violent contact (or, as was often said, at war) with
the Aborigines held the view that the Aborigines were not to be
regarded as British subjects. Sometimes they were regarded as ‘enemy
aliens’ to justify the use of force against them. Some senior officials,
such as the explorer Thomas Mitchell, certainly took this view and
acted upon it.*

In 1836, Thomas Mitchell, surveyor-general of New South Wales, led an
expedition that resulted in large numbers of Aboriginal people being killed.
The explorer’s report:

caused consternation at the Colonial Office ... due to the fact that
Mitchell regarded the Aborigines as ‘Aliens with whom war can exist,
and against whom HM’s Troops may exercise belligerent right’.”

70  Prince, ‘Aliens in Their Own Land’, 58, 69-71.

71  Ibid., 60-62.

72 Burton J, ‘Arguments and Notes for Judgment in the Case of Jack Congo Murrell’, February 1836,
Original Documents on Aborigines and Law 1797-1840, Document 48 (Centre for Comparative Law
History and Governance, Macquarie University and State Records NSW), [251-52].

73 Henry Reynolds, Aboriginal Sovereignty: Reflections on Race, State and Nation (St. Leonards, NSW:
Allen & Unwin, 1996), 72.

74  Peter Bayne, ‘Politics, the Law and Aborigines’, 212, 213.

75 Ibid., 214, citing Historical Records of Australia I, vol. 19, 48.
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For more than a hundred years, there was ongoing warfare with First Nations
peoples who resisted invasion of their homelands. Given the ever-present
violence on the Queensland frontier in the second half of the nineteenth
century:

few colonists subscribed to the view that hostile Aborigines were
rebellious subjects. To most people on the frontier they were enemies
who were engaged in a war for control of the territory. The same
views, expressed during the 1850s, were common currency forty
years later ... It seemed the height of folly to suggest that their
enemies were British subjects and should be treated as such.”

Contrary to the impression given by Justice Gordon in Love ¢ Thoms, there
was no discussion of the ‘aliens power’ at any of the 1890s constitutional
conventions,”” much less any benevolent decision to exclude First Nations
peoples from the constitutional concept of ‘alien’. There were numerous
references at the conventions to ‘aliens’ in a derogatory racial sense —
referring to ‘coloured races’ even if they were British subjects — especially in
the debate on the ‘races power’.”® By this time, ‘alien race’ was a standard
phrase used by Anglo-Celtic lawmakers in Australia to refer to those who
were different or ‘not one of us’ in a non-legal, racial sense.”” Contrary to
Justice Edelman’s statement, Aboriginal Australians could also be regarded
as an ‘alien race’ in this general, non-legal sense. Australia’s First Nations
peoples were excluded from the original version of the ‘races power’ in
section 51(xxvi) of the Australian Constitution not because they were
recognised as subjects (and not aliens) under the law, but simply because
their regulation was to be left to the states.®

76  Henry Reynolds, Forgotten War (Sydney: New South Publishing, 2013), 76-77, 166-67.

77  As Quick and Garran say, the provision ‘was introduced in its present form in 1891, and was adopted
in 1897-8 without debate’. John Quick and Robert Garran, Annotated Constitution of the Australian
Commonwealth (Sydney: Angus & Robertson, 1901), 599.

78  See Prince, ‘Aliens in Their Own Land’, 136ff.

79  British Indians, Malays, Chinese from Hong Kong, the Straits Settlements and other colonies, as well
as ‘Kanakas’ (Pacific Islanders) from British possessions in the South Pacific were all included, despite their
legal status as subjects of the Crown. Prince, ‘Aliens in Their Own Land’, ch. 3.

80 In its original form, section 51(xxvi) gave the Australian Parliament power to make laws with respect
to ‘the people of any race, ozher than the aboriginal race in any State, for whom it is deemed necessary to make
special laws’. Emphasis added. This provision was amended by the Constitution Alteration (Aboriginals) Act
1967 (Cth) by exclusion of the phrase ‘other than the aboriginal race in any State’.
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As Chesterman and Galligan say:

A comprehensive constitutional treatment of citizenship might be
considered by some to be preferable, and certainly it would be neater
and simpler. But that is not the way citizenship has been handled
in Australia. Those who do not pursue the substantive complexities
of Australian citizenship remain at the surface, fulminating against
the supposed ignorance of the founders and the emptiness of
Australian citizenship.®!

However, rather than ‘fulminate against the ignorance of the founding
fathers’, the High Court in Love ¢ Thoms provided a false positive impression,
maintaining that Aboriginal Australians had never been seen differently
in terms of legal membership status. As this section has shown, there was
a consistent lack of regard in Australia for Aboriginal legal belonging from
European settlement until at least the 1960s. But the emphasis in academic
writing on ‘substantive citizenship’ is also misleading. In particular, it fails
to highlight the trashing of the rule of law in colonial and post-Federation
Australia with the repeated failure by Anglo-Celtic lawmakers to treat First
Nations peoples with the equal legal and constitutional membership they were
entitled to. A lack of attention to formal legal membership means historians
have not held past lawmakers to account for their failure to respect the
automatic legal belonging of First Nations peoples under white law and how
that should have flowed through to equal rights of citizenship and protection.

Uluru Statement

The concept of a ‘makarrata’ or coming together after a struggle called for
in the 2017 Uluru Statement from the Heart — facing the facts of wrongs and
living again in peace, involving not only agreement-making but also truth-
telling about Australia’s past — would be strengthened by the recognition
that, even under the settler Europeans’ own imposed laws, Aboriginal people
were frequently regarded as ‘aliens’, the ‘other’ or as ‘not belonging’— that
is, as not having the formal citizenship in their own country that they were
legally entitled to. As a group of 40 public law experts from across Australia
said in March 2021:

Constitutional enshrinement of a First Nations Voice would meet
the widespread desire among Australians for the Constitution to
properly reflect Australias history and values ... A constitutionally

81 John Chesterman and Brian Galligan, ed. Defining Australian Citizenship — Selected Documents
(Carlton, Vic: Melbourne University Press, 1999), 4.
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enshrined Voice will develop and sustain a respectful relationship
between First Nations peoples and others in Australian society based
on respect for equal dignity where, in the past, lack of that respect
has contributed to their exclusion and disempowerment.®

As Ann Curthoys, Ann Genovese and Alexander Reilly have argued in
relation to the 1992 Mabo decision,® ‘the new understandings of history’
had become so compelling that ‘the High Court was forced to abandon its
old legal narrative’ of pre-colonial Australia as terra nullius (unoccupied).*
Three decades later, in Love & Thoms there was no comparable appreciation
of the history of First Nations peoples in Australia. The majority finding
in that case (i.e. that Australia’s Indigenous peoples were never ‘aliens’ or
‘outsiders’ under imposed settler law) would not have been undermined by
recognition that they were, in fact, regarded and treated this way — contrary
to the law from the time of European settlement onwards. The danger with
this lack of recognition is ‘law’s assertion of its own sovereignty [or] reliance
on its own history’, with the consequence that ‘the final judgment acts as
an authorised version of the past® — however inaccurate that might be —
which can only be corrected by the High Court itself if/when a similar case
comes before it. The next case study discusses another area in which the
High Court has failed, yet again, to confront Australia’s racialised history of
identity and belonging.

Case Study 2: Excluding Papuan
Australians

It is well documented that the ‘imperatives’ of “White Australia® were
pivotal to the decision to federate the country and the framing of its
constitutional powers:* political debates on the legislative framework that
constituted the White Australia policy are replete with racist rhetoric.’”

82  ‘Submission: The Imperative of Constitutional Enshrinement’, Indigenous Constitutional Law,
18 March 2021, accessed 15 December 2021, www.indigconlaw.org/home/submission-the-imperative-
of-constitutional-enshrinement.

83 Mabo v. Queensland (No. 2) (1992) 175 CLR 1.

84 Ann Curthoys, Ann Genovese and Alexander Reilly, Rights and Redemption: History, Law, and
Indigenous People (Sydney: UNSW Press, 2008), 2:2.

85 Ibid., 6:2, referring to Jennifer Clarke, ‘Case Note: Cubillo v Commonwealth’, Melbourne University
Law Review 25 (2001): 218-94.

86 See e.g. Eve Lester, Making Migration Law: The Foreigner, Sovereignty and the Case of Australia
(Cambridge: Cambridge University Press, 2018), 112-58, doi.org/10.1017/9781316779910.

87 Ibid., 122-26.
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The absence of a citizenship provision in the Australian Constitution
gave the Commonwealth legislature extraordinary latitude to determine
who should be regarded as a member of the Australian community and who
should not.® Therefore, it should come as no surprise that, in late 1901,
as Australia’s new Commonwealth Parliament called for the transfer from
Great Britain of the colony of British New Guinea, Senator Thomas Playford
made the avowedly racist and deeply offensive statement that: “We also wish
to know ... whether the n****s will be allowed to cross the narrow strait
and find their way into Australia proper.’

The former South Australian premier and his fellow members of parliament
supported the expansion of Australia’s new Federation into the Pacific as part
of its own ‘Monroe Doctrine’.”® However, as Mr Cameron from Tasmania
asked in the House of Representatives, ‘there are 350,000 natives at present
in New Guinea, and if they become part of the Commonwealth, how can
we have a White Australia?”®' In 1905, Australia eagerly passed legislation to
accept the transfer of the new territory, renamed Papua.’” Playford need not
have worried. As Adelaide’s Register explained:

the new nation does not seek to raise the Papuans to the rank of
Australians ... on account of their dark pigmented skins they will be
regarded as aliens and not be permitted even to visit it.”

The racist ideology evident in this statement aligns with some of the most
offensive elements of the White Australia policy. Papuans were entitled
to Australian birth certificates and passports but they were prohibited
from travelling to the mainland for the 70 years that Papua was an
Australian territory.”*

88 Kim Rubenstein, Australian Citizenship Law, 2nd ed. (Pyrmont, NSW: Thomson Reuters, 2017),
50-52.

89 Commonwealth of Australia, Debates, Senate, 20 November 1901, 7480.

90 Michael Wesley, “The Ties That Bind: The Australia-PNG Relationship’, Devpolicy Blog, 17 August
2017, devpolicy.org/ties-bind-australia-png-relationship-20170817/2print=print.

91 Commonwealth of Australia, Debates, Representatives, 19 November 1901, 7461.

92 Papua Act 1905 (Cth), section 5.

93 ‘AUSTRALIAN MONROEISM’, Register (Adelaide), 2 December 1901, 4.

94  Kim Rubenstein and Jacqueline Field, “What Is a “Real” Australian Citizen? Insights from Papua
New Guinea and Mr. Amos Ame’, in Citizenship in Question: Evidentiary Birthright and Statelessness, ed.
Benjamin N. Lawrance and Jacqueline Stevens (Durham: Duke University Press, 2016), 108, doi.org/
10.1215/9780822373483-006.
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When Australian citizenship was formally created after WWII, Papuans
(like Aboriginal Australians) were given a form of ‘pretend’ citizenship only.
Asked in 1948 if Papuans could travel to mainland Australia and enjoy the
right to vote, Immigration Minister Arthur Calwell declared: “We do not
even give them the right to come to Australia ... a native of Papua would
be an Australian citizen but would not be capable of exercising rights of
citizenship.””> Even after a major relaxation of the White Australia policy
in the mid-1960s,”® Papuan Australians were not allowed to travel to the
Australian mainland (or Tasmania).”” The exclusion of Papuan Australians
continued until they could be kept out as foreigners after Papua New
Guinea’s independence in 1975. As recently as 2005, Australia’s High Court
used this history of racial exclusion to justify stripping citizenship rights
from Papuans born as Australians before Papua New Guinean independence.
It continues to be used today to deprive long-term Australian residents of
these rights. This reminds us that, despite abolition of the White Australia
policy, attitudes from that time cannot merely be considered a quaint
historic relic and consigned to the dustbin of history.

Ame’s Case: Avoiding the Racial Issue

The determination throughout the White Australia era to keep dark-
skinned people away from the mainland meant Papuans lost their
Australian citizenship in 1975.” On Papua New Guinea Independence
Day, 16 September 1975, regulations made by Australian Governor-
General Sir John Kerr removed Australian citizenship from those who
became citizens of the new nation.” Only a few Papuans already granted
permanent residence in Australia did not become citizens of Papua New
Guinea and kept their Australian citizenship. When challenged in Ames Case
(2005),' the High Court stated that Papuans were never ‘real Australians’.
The Australian Parliament had denied them normal citizenship rights like
voting and jury service as well as freedom of movement in and out of the
mainland. Further, because it was not considered ‘real’, their Australian

95 Commonwealth of Australia, Debates, Representatives, 30 November 1948, 3660.

96 ‘End of the White Australia Policy’, National Museum of Australia, accessed 15 December 2021,
www.nma.gov.au/defining-moments/resources/end-of-white-australia-policy.

97 Minister for Home Affairs v. Lee [2021] FCAFC 89 [31].

98  DPeter Prince, ‘Mate! Citizens, Aliens and “Real Australians” — The High Court and the Case of
Amos Ame’, Commonwealth Parliamentary Library, Research Brief, 27 October 2005, no. 4 (2005-6).
99 Commonwealth of Australia, Papua New Guinea Independence (Australian Citizenship) Regulations,
10 September 1975.

100 Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex Parte Ame (2005) 222 CLR
439.


http://www.nma.gov.au/defining-moments/resources/end-of-white-australia-policy

7.WAS NAMATIJIRA AN ALIEN?

citizenship could be unilaterally removed by executive regulation without
their consent.'” The High Court agreed that Mr Ame’s birth in Papua
in 1967 meant that he had been born in ‘Australia’ under the Australian
Citizenship Act 1948 (Cth).'” However, it said the meaning of ‘Australia’ in
1975 under the Migration Act 1958 (Cth) was different, excluding Papua
and other external territories. Thus, Mr Ame was an Australian citizen but
also an ‘immigrant’ who could be kept out of ‘Australia proper’. This meant
that he automatically lost Australian citizenship when he became a Papua
New Guinea citizen. And, as a non-Australian citizen, he was not legally a
member of the Australian community and could be deported from Australia
as an ‘alien’ under the Migration Act.

Only Justice Kirby in the Ame decision acknowledged the racism
of past Australian lawmakers, saying Calwell’s 1948 statement and
‘repeated references to ethnicity and race in the parliamentary debates’
reflected a concern:

to preserve to the Commonwealth the power to exclude from
entry into the Australian mainland foreign nationals and even
British subjects who were ‘ethnologically of Asiatic origin’ or other
‘pigmentation or ethnic origin’.'%

But, even Justice Kirby was unable to find in favour of Mr Ame. As Kim
Rubenstein and Jacqueline Field note, it is striking that the High Court
in Ame saw no need to engage in a postcolonial reckoning with past
discrimination. Instead, the court left the nature and security of Australian
citizenship ‘floating, adrift on ... the tides of prejudice’.! In this way, highly
racialised policies from early 1900s Australia continue to taint the country’s
legal system and cause personal hardship into the twenty-first century.

Troyrone Zen Lee: A ‘Real Australian’

In 2021, Troyrone Zen Lee, born as an Australian citizen in Port Moresby
in 1975, won a long court battle to regain his Australian passport. In 1982,
Mr Lee’s family moved to Brisbane. His Australian passport was renewed at
least four timesaafter firstbeingissuedin 1979.1n 2016, he was ‘dumbfounded’
when told by a Department of Home Affairs official during another routine

101 Ame [34]; Rubenstein and Field, “What Is a “Real” Australian Citizen?’, 111.
102 Replaced by Australian Citizenship Act 2007.

103 Ame [70].

104 Rubenstein and Field, ‘“What Is a “Real” Australian Citizen?’, 112.
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renewal that he was not, in fact, an Australian citizen.'” Drawing on Ame’s
Cuase, Home Affairs said he had never been a ‘real Australian’ and, instead,
was a citizen of Papua New Guinea. Senior officials in Papua New Guinea
told Mr Lee this was not the case.'®® Deprived of his Australian passport,
Mr Lee was unable to pursue his career as an electrical engineer specialising
in high-speed rail projects in Asia. He was also separated from his wife and
Australian-born son, living in Taiwan.'” And he was at risk of losing his
right to stay in Australia — all because of the Department of Home Affairs’
interpretation of the High Court’s Ame decision, which can be traced
directly back to the White Australia—era prohibition against ‘dark-skinned’
Papuans coming to the Australian mainland.

When Mr Lee challenged the confiscation of his Australian passport, the
Federal Court stated that Home Affairs was wrong.'” However, as a lower
court, it could not question the Ame precedent set by the High Court.
Instead, it found a way around this, noting that when Mr Lee was a child,
Australian authorities did not treat him as an ‘immigrant’. This meant that he
had a pre-existing right of permanent residence on the Australian mainland
and therefore did not become a Papua New Guinea citizen at independence.
In other words, he had never lost the Australian citizenship he was born with.
The Commonwealth appealed to the full Federal Court, which also found in
favour of Mr Lee, taking the unusual step of recommending an ‘Act of Grace’
payment because of the significant ‘emotive and economic impact’ of the
Commonwealth’s mistake in depriving him of his Australian passport.'®

The Commonwealth elected not to appeal the case to the High Court. While
this means that Mr Lee will not lose his birthright Australian citizenship,
an appeal would have given the High Court the opportunity to reconsider
its Ame judgment, a decision that has led to such cases. The current legal
position, therefore, is that Ame continues to be the leading authority on this
issue. By deciding not to appeal, the Commonwealth chose not to expose
the issue to further scrutiny. Significantly, it also leaves for another day the
postcolonial reckoning with past racial discrimination that Rubenstein and

Field have called for.

105 Minister for Home Affairs v. Lee [2021] FCAFC 89, [3].

106 Ibid., [5].
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Court Battle with Immigration Minister’, SBS News, 17 April 2020, www.sbs.com.au/news/article/man-
born-in-pre-independence-png-recognised-as-australian-after-federal-court-battle-with-immigration-
minister/r2z4 1 rekx.

108 Lee v. Minister for Home Affairs [2020] FCA 487 (17 April 2020).

109 Minister for Home Affairs v. Lee [2021] FCAFC 89, [108].
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The first two sections in this chapter have discussed how the High Court
did not properly confront historic legal discrimination against people of
colour in key decisions on Australian identity and belonging. The next
section discusses how the High Court has also ignored legal discrimination
in favour of British subjects who arrived from the United Kingdom and
its former colonies. It now deems such people to have always been ‘aliens’
if they have not taken out citizenship. Two men from the former British
colony of Malta who both made Australia their home for more than half a
century have been caught up in this rewriting of history, losing High Court
appeals against their expulsion.

Cast Study 3: Deporting Maltese
‘Belongers’

In July 1948, Frederick Chetcuti, born in Malta and not quite three years
old, arrived in Australia with his family. For the next 73 years he lived in
Australia. But, in 2021, the High Court had no hesitation in labelling
him an ‘alien’ who had never belonged in the Australian community,
upholding his deportation to a country he had left as an infant more than
seven decades before.'’ In a similar case in 2018, the High Court ruled
that John Falzon, who also arrived from Malta as a small boy — in his case
61 years before — could be deported as an ‘alien’ because he never belonged
in Australia.""" Neither Mr Chetcuti nor Mr Falzon had formally become
Australian citizens. Both committed crimes for which they were punished
with lengthy terms of imprisonment. The responsible minister cancelled
their ‘absorbed persons’ visas and right to stay in Australia under section
501 of the Migration Act, satisfied they failed the ‘character test’ due to their
criminal record.'?

The Chetcuti and Falzon cases raise a number of issues in relation to identity
and belonging in Australia: the practice of banishing permanent resident
non-citizens who commit serious crimes; the retrospective alteration of the
law in a way that is inconsistent with the country’s history; and further
implications of the legacy of White Australia, this time for inhabitants of
Maltese origin.

110 Chetcuti v. Commonwealth of Australia [2021] HCA 25.
111 Falzon v. Minister for Immigration and Border Protection [2018] HCA 2.
112 Mr Chetcuti’s absorbed persons visa was, in fact, cancelled three times by the minister after twice

being set aside by the Federal Court. Chetcuti v. Commonwealth of Australia [2021] HCA 25, [9]-[10].
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Australia’s Banishment Policy

In 2014, Australia introduced mandatory cancellation of visas under the
Migration Act if a non-citizen was convicted and given a prison term of
12 months or more.'”? As Justice Gageler and Justice Gordon explained in
the Falzon case:

The purpose of cancelling a visa pursuant to s 501(3A) is to exclude
from the Australian community a class of persons who, in the view
of the Parliament, should not be permitted to remain in Australia.'"

The idea that people can be disqualified from belonging to the Australian
community because they commit crimes conflicts with the reality that
all communities contain those who engage in anti-social and/or criminal
behaviour. Neither Mr Chetcuti nor Mr Falzon applied for a formal
document stating that they were Australian citizens; however, for well
over half a century, both men were full members of — in other words, they
‘belonged to’ — the Australian community in a practical sense. Mr Falzon
had ‘two sisters and four brothers, four adult children and 10 grandchildren
in Australia as well as nieces, nephews and other minor family members’.!”>
As Justice Nettle later acknowledged:

All of his kin had either been born here or come here years before
and remained here ever since. As a result of living almost all of his
life in Australia, and of all of his kin being here, the man was deeply
connected to the Australian community and without any sense of
connection to any other country. On any view, Mr Falzon had been
absorbed’ into the community."°

The discretionary power to cancel a permanent residency or ‘absorbed
persons’ visa on ‘character grounds’ has existed since 1992."7 However,
a change in 2014 to mandatory cancellation after conviction for serious
crime means that no account can now be taken of the range of reasons a
person might, nevertheless, be allowed to remain as part of the Australian
community. As the Age noted in relation to an earlier ‘banishment’ case:

113 Migration Amendment (Character and General Visa Cancellation) Act 2014; Henry Sherrell, ‘Australia,
New Zealand and the “Corrosive” Character Test’, Interpreter, 19 July 2019, www.lowyinstitute.org/the-
interpreter/australia-new-zealand-corrosive-character-test.

114 Falzon [2018] HCA 2, [89].

115 Ibid., [7].

116 Love & Thoms (2020) 94 ALJR 198, 249-50, [261]. Emphasis added.

117 Migration (Offences and Undesirable Persons) Amendment Act 1992.
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In the case of convicted criminals who, but for attention to
bureaucratic detail, are in all other respects Australian, the idea of
sending them ‘home’ to countries with which they have no more
than a nominal relationship seems neither reasonable nor fair ... the
fact that these people have committed crimes does not justify the
authorities using the citizenship laws to ‘dispose’ of a social problem
any more than transportation to the colonies was a solution to the
social ills of late 18th century England.''®

Although the prime minister of Australia, Anthony Albanese, has foreshadowed
a more commonsense approach in the case of New Zealand citizens brought
up in Australia,'”
the situation even at the height of the White Australia policy 120 years
ago. Michael Williams points out that, in the 1900s, application of the
infamous dictation test under the Immigration Restriction Act 1901, which
sought to prevent ‘undesirables’, primarily non-Europeans, from entering or
remaining in Australia, was a matter of discretion; each case was dealt with

the law as it currently stands compares unfavourably with

on its merits, including for those convicted of violent crime. For example,
Atlee Hunt, secretary of the Department of External Affairs (responsible for
administration of the dictation test) asked for further information to help him
decide if prisoners due to be released should be given the test and thus deemed
to be ‘prohibited immigrants’:

In particular, Hunt wished to know such potentally modifying
factors as, how long a person had been in the Commonwealth, their
marriage status and if the family were in Australia, if the offence was
a first one, a report of their character in general, and of course if the

‘man is coloured’.'?

Retrospective Alteration of Legal Belonging

Until well after WWII, the Australia of the white Anglo-Celtic colonisers
was proudly ‘British’. In his famous welcome to Queen Elizabeth II and
the Duke of Edinburgh in 1963, Prime Minister (Sir) Robert Menzies
placed great emphasis on the Australian people’s allegiance as subjects of the
British Crown:

118 ‘Cherish the Right to be a Citizen’, Age, 11 December 2003, 12.

119 See Chapter 1 (this volume).

120 Michael Williams, Australias Dictation Test. The Test It Was a Crime to Fail (Boston: Brill, 2021),
225, doi.org/10.1163/9789004471108.
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When we see you, we see you as our Queen. We see you as our
Sovereign Lady ... We are proud to think that so far from abrogating
any of our liberties because we are your subjects, we know that we add
to our liberty because we are your subjects. It is a proud thought for
us to have you here, to remind ourselves that in this great structure
of government which has evolved, you ... are the living and lovely
centre of our enduring allegiance.'?!

Australian governments over many generations were eager to accept
British migrants as full members of the Australian political community.
British subjects living in Australia were entitled to vote in federal and state
elections,'” could be employed in the public service, were liable for jury
service and (like Mr Chetcuti) were obliged to perform national military
service. Before 1976, a person’s nationality was recorded in the Australian
census as either ‘British’ or ‘foreign’.!* Until 1984, Australian passports could
be issued to British subjects who were not Australian citizens. Perhaps most
significantly, British subjects without Australian citizenship were eligible to
become members of the Australian Parliament. According to the Australian
Constitution, ‘until Parliament otherwise provides’, members of parliament
‘must be a subject of the Queen’ and meet residency requirements.'* After
Australian citizenship was created in 1949,'® the Australian Parliament had
the opportunity to specify citizenship as a requirement,'* but it did not do
so until 1981."*7 Before then, it was impossible for British subjects living in
Australia who had not become citizens to contravene section 44(i) of the
Constitution,'”® the (now infamous) section that prohibits any person ‘under
any acknowledgement of allegiance, obedience, or adherence to a foreign

121 Robert Menzies, ‘18 February 1963’, in Well May We Say ... The Speeches That Made Australia, ed.
Sally Warhaft (Melbourne: Black Inc, 2004), 547.

122 And can still vote if enrolled before 26 January 1984. Commonwealth Electoral Act 1918, section
93(1)(b)(ib).

123 Chetcuti [2020] HCA 42, [110] (Justice Steward).

124 Australian Constitution, sections 16, 34.

125 Nationality and Citizenship Act 1948 (Cth).

126 In 1949, the Commonwealth Electoral Act 1918 was amended to require British subject status but
not Australian citizenship itself for a person to be nominated as a senator or member of the House of
Representatives. Commonwealth Electoral Act (Amendment) Act 1948 (No. 10 of 1949), section 5.

127 The requirement to be an Australian citizen to nominate for federal parliament was inserted into
the Commonwealth Electoral Act by section 34 of the Statute Law (Miscellaneous Amendments) Act 1981
(No. 176 of 1981).

128 See recent decisions by the High Court (sitting as the Court of Disputed Returns) on section
44(i) of the Constitution, which held that the election of several federal parliamentarians was invalid
because they were ‘citizens or subjects of a foreign power’ at the time of their nomination. For example,
Re Gallagher (2018) 355 ALR 1; Re Canavan, Re Ludlam, Re Waters, Re Roberts [No. 2], Re Joyce, Re Nash,
Re Xenophon [2017] HCA 45 (2017) 349 ALR 534. For a good discussion of this issue, see Kyriaco
Nikias, ‘Dual Citizens in the Federal Parliament’, Adelaide Law Review, 39 (2018), 479.
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power ... or a subject or a citizen of a foreign power’ from standing for
federal parliament.'” Until the mid-1980s, therefore, British subjects living
in Australia who had not become citizens could not have been regarded as
‘aliens’ in a constitutional sense.

But, in 2003, in the Shaw case,' the High Court retrospectively decreed
that all British subjects who arrived after ‘Australian citizenship’ was formally
created in 1949 could be regarded as ‘aliens’ from the time of their arrival
unless they were subsequently naturalised as Australian citizens, no matter
how many decades they had lived in Australia. In the Chercuti case in 2021,
the High Court extended this further, stating that ‘the aliens power reached
all those persons who entered this country before 26 January 1949 who did
not become Australian citizens'."”! This affects hundreds of thousands of

settlers from the United Kingdom'? as well as arrivals from British colonies
like Malta, such as Mr Falzon and Mr Chetcuti.

As in Love & Thoms, the High Court’s retrospective pronouncement of
what, in its view, the law should have been does not accord with the actual
legal treatment of such people in Australia. As Justice Kirby remarked in
his dissenting judgment in Shaw, arrivals from the United Kingdom ‘were
immediately welcomed into full membership of the Australian community.
Nor did they see themselves as aliens.”’** Nevertheless, under Australian law
as currently interpreted by the High Court, settlers from Britain and its
former colonies such as Malta who have not become citizens — even those
like Mr Chetcuti and Mr Falzon who came to Australia as young children
and made Australia their home for well over half a century — are deemed
to be ‘aliens’; for such people, the right to remain freely in Australia has
been lost. They are now subject to laws made under the ‘aliens power” in
the Constitution, including cancellation of their resident visas under the
Migration Act and banishment if convicted of a serious crime.

129 Chetcuti v. Commonwealth of Australia, M122/2020, Appellant’s submissions, 5 March 2021, 17;
Appellant’s reply, 29 April 2021, 6.

130 Shaw v. Minister for Immigration and Multicultural Affairs (2003) 218 CLR 28.

131 Chetcuti v. Commonwealth of Australia [2021] HCA 25, [15]. Emphasis added.

132 Peter Prince, ‘Deporting British Settlers’ (the Shaw case), Parliamentary Library, Research Note, no. 33
(2003-4).

133 (2003) 218 CLR 28, 62 [97].
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The decisions in Falzon and Chetcuti exemplify the separation of the law on
‘belonging’ in Australia from historical and social reality. This concerns at
least some members of the High Court. In 2022, Justice Edelman (backed
by Justice Steward and with some support also from Justice Gordon)'**
stated that, since the 1980s, High Court cases had seen:

an imperial march of the application of the aliens power, extending
it far beyond any ordinary understanding, capturing more and more
members of the permanent population of the Commonwealth of
Australia ... [Clase by case, the application of the essential meaning
of ‘alien’ — a foreigner to the Australian political community — was
extended further and further to apply to persons who had less and
less foreign connection.'®

Justice Edelman criticised the outcomes in Shaw, Falzon and Chetcuti,
declaring ‘an overly broad application of the aliens power was adopted in
decisions of this Court that, described politely, would strike an ordinary
person as very curious’.’® Although part of the majority in the last two
cases, Justice Edelman indicated that he believed the High Court’s labelling
of Mr Falzon and Mr Chetcuti as ‘aliens’ who could be expelled despite
having spent their lives in Australia was flawed:

it is very hard to see how those conclusions can be supported by any
ordinary application, with regard to today’s morals and standards,
of the essential meaning of ‘alien” as a foreigner or outsider to the
Australian political community.'?’

Justice Edelman suggested a new approach, arguing that the test for non-alien
status should be the same as for moving beyond the category of ‘immigrant’
under the Constitution. Ifa person lacked formal citizenship, he or she should
nevertheless be accepted as a full legal member if ‘unconditionally absorbed’
into the Australian community.'*® This would allow a return to the type of
discretionary approach in place even when the White Australia policy was
at its zenith. As Sangeetha Pillai observes, such comments ‘may foreshadow
future change with wide ranging implications for migration law, especially
since Edelman ] is guaranteed a place on the High Court until 2044’.'*

134 See Alexander v. Minister for Home Affairs [2022] HCA 19, [182]-[184], [200]-[201] (Edelman);
[291] (Steward); [144] (Gordon).

135 Ibid., [183]-[184].

136 Tbid., [218].
137 Ibid., [219].
138 Tbid., [209]-[210].

139 Sangeetha Pillai, ‘Judicial Agreements and Disagreements in Alexander v Minister for Home
Affairs’, AUSPUBLAW, 21 September 2022, www.auspublaw.org/blog/2022/09/judicial-agreements-and-
disagreements-in-alexander-v-minister-for-home-affairs.


http://www.auspublaw.org/blog/2022/09/judicial-agreements-and-disagreements-in-alexander-v-minister-for-home-affairs
http://www.auspublaw.org/blog/2022/09/judicial-agreements-and-disagreements-in-alexander-v-minister-for-home-affairs

7.WAS NAMATIJIRA AN ALIEN?

More Echoes of White Australia: Maltese
‘White Aliens’

The labelling of Mr Chetcuti and Mr Falzon as ‘aliens’ who did not ‘belong’
despite living almost their entire lives in Australia would not have surprised
Maltese settlers from earlier generations. Notwithstanding their equal legal
membership status as British subjects, Maltese migrants in the 1920s and
1930s were labelled, along with other southern Europeans, as ‘white aliens’.#
Barry York notes that Maltese settlers ‘suffered discrimination whenever
they were excluded from “British preference” systems of employment.
The Australian Workers’ Union ‘refused to count the Maltese as British’.'*!

In 1925, Queensland appointed a Royal Commission to Inquire into and
Report on the Social and Economic Effect of Increase in Number of Aliens in
North Queensland. As the Brisbane Courier reported:

Representatives of the Australian Workers’ Union have called on the
Premier and urged upon him the need for State action in respect
of the large arrivals in the North of Southern Europeans. They
maintained that the arrival of hundreds of a/iens in the North would
mean starvation and misery either for them or for those whose
employment they would take.!*?

Maltese settlers in north Queensland, along with Sicilians and Greeks, were
a focus of the royal commission. Commissioner T. A. Ferry lauded the
efficiency of workers from Britain and northern Italy, but lamented ‘that,
unfortunately, the majority of the new arrivals in Queensland happened
to be of the Southern Italian and Mediterranean type’:

There is sufficient evidence to show that many of the new arrivals
are of the latter type here referred to. Their behaviour in the trains
in crowding out the carriages and jostling women and children is
adding to the objection to foreigners generally, and their standard
of living is obviously very low. According to the evidence of one
witness, the principal offenders in this respect are Maltese, Sicilians,

and Greeks.'#?

140 Michele Langfield, ““White Aliens”: The Control of European Immigration to Australia 1920-1930’,
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141 Barry York, The Maltese in Australia (Melbourne: AE Press, 1986), 68.

142 ‘Italian Influx’, Brisbane Courier, 1 April 1925, 7. Emphasis added.

143 ‘Anti-Foreign Feeling’, Brisbane Courier, 3 June 1925, 7; Queensland, Alien Immigration Commission,

Report of the Royal Commission Appointed to Inquire into and Report on the Social and Economic Effect of
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Ferry said the Maltese were:

hard-working and honest, but uneducated and their standard of
living is inferior to the British or Italian ... I inspected a Maltese
lodging-house in Innisfail and found about twenty (20) men living
in one room. Every room was crowded with bunks with just enough
space between to enable the occupants to move about.!#

Ferry visited a number of townships in north Queensland but interviewed
only 39 witnesses.'* His cursory 26-page report relied heavily on hearsay
and rumour and concluded that:

It is certain that the growing animosity against all foreigners is due
to the different and inferior types arriving ... Workers who for years
have sacrificed much to obtain favourable industrial conditions
naturally resent the intrusion into their midst of large numbers of
immigrants, many of whom are of a hopelessly inferior type.'*

Michelle Langfield argues that Australian inhabitants of Maltese descent
‘objected to the principle of British subjects of “white race” being treated as
“aliens™.'*” According to York:

The number of Maltese immigrants would have been greater were
it not for the Australian government’s introduction, in 1931, of a
Landing Permit requirement for them. In effect, this placed them in

exactly the same category as non-British ‘aliens’.!*®

In 1938, Malta’s high commissioner complained that settlers from the
British colony were ‘citizens’ who belonged in Australia:

the Commissioner for Malta in Australia (Captain Henri Curmi),
in an address to the Constitutional Club yesterday, said that the
10,000 Maltese in this country had proved valuable citizens. Their
combined assets, according to a recent census, had a total value of
£4,000,000. Maltese had been coming to Australia for 80 years, but
many of their descendants, over about three generations, had passed
out of the classification of Maltese.'#’

144 1Ibid., 10-11.

145 Ibid., 2.

146 Ibid., 16-17.

147 Langfield, “White Aliens’, 6.
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dictation test. As Michael Williams notes, in 1917, ‘Prime Minister Billy Hughes ordered 200 Maltese
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was imposed. Williams, Australia’s Dictation Test, 141, 214.
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Conclusion: The High Court’s
History Matters

As Helen Irving has observed in relation to the High Court’s use of the
1890s constitutional convention debates: ‘how well did the justices perform
as historians? ... [The respectful answer must be: not brilliantly.’**® This
was also true in the case studies above. This chapter contends that the High
Court has put forward an idealised version of Australian history — one that
disregards or ignores the shameful legal treatment of First Nations peoples;
the deliberate exclusion of Papuan Australians because of their dark skin;
and the unquestioned past acceptance of British settlers as ‘belongers’, along
with the gifting to such people of all the rights of ‘citizenship’ denied to First
Nations peoples whose ancestors had ‘belonged’ on the lands of Australia
for tens of thousands of years. As Irving explains, ‘it would appear, indeed,
that the “history” done by judges occupies a different hermeneutical space
from the “history” done by historians’."!

As the case studies show, the adjudication by the High Court on issues
of identity and belonging determines, in a very real way, whether people
can remain part of the Australian community. But the history presented
by the court also matters, not just the decisions themselves. As Galarrwuy
Yunupingu said in relation to the Uluru Statement:

Let us be who we are — Aboriginal people in a modern world —
and be proud of us. Acknowledge that we have survived the worst
that the past had thrown at us, and we are here with our songs,
our ceremonies, our land, our language and our people — our full
identity. What a gift this is that we can give you if you choose to
accept us in a meaningful way.'>

How can Australia acknowledge that First Nations peoples ‘have survived
the worst that the past had thrown at’ them if the legal history portrayed
by the highest court in the land inaccurately describes the citizenship or
subject status of Aboriginal people as having always been equal to whites?

150 Helen Irving, ‘Constitutional Interpretation, the High Court and the Discipline of History’,
Federal Law Review 41 (2013): 95, 109, doi.org/10.22145/flr.41.1.4.
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(Australian Government, 2017), iii; see Kim Rubenstein, ‘Power, Control and Citizenship. The Uluru
Statement from the Heart as Active Citizenship’, Bond Law Review 30, no. 1 (2018): 19, 20, doi.org/
10.53300/001¢.5659.
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As Love & Thoms makes clear, it is not only the Australian Constitution
but also the High Court that should properly reflect Australia’s history in
relation to First Nations peoples by acknowledging their past exclusion and
disempowerment from the Australian community.

Curthoys, Genovese and Reilly argue that:

law cannot avoid history, nor, we argue, should it do so. What is
called for is not for law to escape the dilemma of historiography
but, fully recognising it, to respond appropriately. One alternative to
maintaining the separation of law and history is to embrace history
in judgment.’>?

It should be automatic that legal precedents from the era of White Australia
that adjudicated on elements of that policy are now treated with caution.
Regrettably, it must be concluded that the High Court has been deficient
in this regard. Chapter 1 notes the shameful Robrelmes case from 1906, in
which the High Court authorised the mass deportation of Australia’s South
Sea Islander community on the basis of their race. Remarkably, almost
120 years later, it is still being cited by the High Court as foundational
authority for sweeping use of the ‘aliens power in the Constitution."
Despite that case approving a key legislative element of the White Australia
policy, until 2020 no High Court judge had considered its validity against
this historical context, let alone tested the perfunctory labelling by Chief
Justice Griffith of the entire Islander community as ‘indisputably alien’. Even
though Justice Edelman agreed in Love & Thoms that Robtelmes was decided
on racial grounds, the case continues to be relied on by Edelman and his
fellow judges in the High Court’s jurisprudence.'” As Irving suggests, the
High Court has some distance to go both in its portrayal of the history of
identity and belonging in Australia, and in properly applying that history in
its decisions in this area.

153 Curthoys, Genovese and Reilly, Rights and Redemption, 5:2.
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