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Unmaking a village court:
The invisible workings of an
alternative dispute forum

Eve Houghton

[Law] is hesitantly coming round to the realisation that it can no
longer be considered a grand bastion of certainty but merely one
process running along other processes on a space of fleeting, fragile,
almost imaginary consistency.

— Andreas Philippopoulos-Mihalopoulos (2010, p. 208)

Introduction

This chapter explores the ramifications that theories of spatial justice and the
co-creation of law and space have when examining dispute forums in Papua
New Guinea. Building on work in which I explored conceptions of justice
and their intersections with the everyday in a village court (Houghton, 2019)
and based on 12 months of fieldwork in Bialla, a town in the Papua New
Guinean province of West New Britain, this chapter challenges the official/
unofficial distinction upheld between the village courts and ‘alternative’
dispute forums. In my previous work, I described the making of a village
court by tracing the paths of court summonses and exploring their ability
to carry relational ties. I identified the village court as a flexible space that
gains temporary fixity through physical attributes such as chairs and flags,
allowing it to take shape around and in direct response to the disputes
it oversees.
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Here, I build on this work by discussing the significance of the mediation
forum that materialises when a village court is unmade, and how this
connection between the emerging and withdrawing dispute forums extends
the influence of the village court, making it possible for a wider range of
local requirements to be addressed in different ways, irrespective of any
legal prescriptions that limit the village court itself. Crucially, I will use this
connection to reveal why the absence of data relating to these ‘alternative’
forums when assessing the role and use of village courts limits the viability
of the conclusions usually drawn about how well they are functioning and
the services they provide.

Established in the Village Courts Act 1973 (later replaced with the Village
Courts Act 1989) as part of the country’s shift towards independence,
the village courts of Papua New Guinea (PNG) are often considered in
relation to their performance as part of the country’s official legal system.
This origin in legislation means they are commonly seen to stand apart
from other dispute venues that exist outside state-sanctioned parameters.
Currently, the village courts are made visible to state authorities through
physical documentation in the form of court registration and periodic
reports. Meanwhile, any unregistered and undocumented forums remain
invisible to centralised government bodies. Even if residents refer to a
dispute forum as a village court and local authorities run it as such, these
venues are still regarded as alternative forms of law arising in response to the
absent state (Schwoerer, 2018). As a result, questions about the effectiveness
and success of the village courts are usually measured against official court
documentation in the form of the records that are kept by court officials
at a local level and the village court handbook that outlines the remit and
purpose of the courts. This approach renders village courts as static spaces
providing local backgrounds against which state laws are interpreted and
applied. This conceptualisation conceals the existence and capacity of other
dispute venues and the connection they have to the workings of the village
court as a flexible legal space. To borrow from Andreas Philippopoulos-
Mihalopoulos, this chapter is driven by the conceit that:

Space and its conceptualisations have greatly changed, and law, both
as a discipline and as a social function, must keep up with it. Space is
no longer the local background but the radically disorienting factor
of law’s self-description. (2010, p. 214)
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Dispute forums in Bialla

Alternative dispute forums in Bialla are both diverse and numerous. I could
not hazard a guess as to the actual number, but as an example, within the
village of Ewasse where I was resident there were at least five—four linked to
the head figures from each Christian denomination in the village (Catholic,
Seventh-day Adventist, Reformed Protestant and Evangelical Pentecostal
Protestant) and one village-wide komiti. In Ewasse, the komiti is a public
gathering that includes representatives from each of Ewasse’s 15 clans.
It is used to discuss issues relevant to everyone in the village. Anyone can
present an issue at komiti meetings, and for that reason it covers a huge
range of topics, from bake sales to riots. Included in this were a wide range
of disputes.

Having five dispute forums in a single village illustrates the variety required
to address the needs of the population and the kinds of disputes they have.
The authority embodied by leaders from different denominations reveals
some of the existing broader hierarchies that are well established beyond
a dispute forum context and are intertwined with the space, laws and
relationships through which these disputes are handled.

Ewasse has one of the more homogeneous populations in Bialla. The
village consists of 15 clans, all established as being from the area and all
with rights to land.! Identifying shared authorities who were able to act as
dispute overseers was relatively straightforward for residents who used their
family, faith and clan as initial guidelines for this. Residents of villages like
Ewasse would often provide examples to illustrate a stark contrast between
their lives and the lives of residents on nearby settlements owned by oil
palm companies (Koczberski & Curry, 2004). These examples covered
many topics, such as health, wealth and marriage. Dispute forums were
no exception to this. These settlements are sites of high in-migration, with
workers coming from all over PNG to move into houses that are provided
by one of the two large oil palm companies working in West New Britain,
New Britain Palm Oil Limited and Hargy Oil Palm Limited. These sites
consist of large numbers of breeze-block residences and disputes arise on
these shared plots of land like any of the other villages in the region. As a

1 Much has been written on the significance of customary land and ownership in Melanesia.
McDonnell et al. (2017) provide a good overview. Tammisto (2019) explores the significance of work
and landscape as the materialisation of personal and group histories, providing useful context for New
Britain specifically.
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result, there are also dispute forums in the settlements, but dealing with
residents who have moved into the area from all over the country makes
dealing with disputes and identifying a shared respected authority to oversee
a dispute more complex. Not only that, but without shared clans or religious
leaders on the settlements who might otherwise represent authority, I was
told almost anyone could become an overseer of disputes, and if disputants
didn’t like a ruling they were easy to ignore as a result. ‘In the settlements
[dispute overseers] can be anyone and do not represent everyone’, a pastor
in Ewasse told me in a succinct condemnation of settlement dispute forums.

Thus, it is in this environment of varied villages, settlements and alternative
dispute forums that the state-sanctioned village court materialises each week.
Despite the wide range of cases that Bialla’s village court manages to address,
there are also disputes that cannot be resolved there. One reason for this
is that many disputes in Bialla involve payments of more money than the
village court is able to award to disputing parties.” These larger settlement
sums were common in Bialla, as debt cases linked to the harvesting of oil
palm often easily exceeded the village courts legal K1,000 compensation
cap. In these instances, the village court is unable to make any official
ruling that could possibly resolve the dispute with any finality. Therefore,
disputants need to seek a more appropriate forum.’ Some alternative forums
in Bialla can be seen to emerge almost solely in an effort to cater to this
need, and it is this kind of forum that I will be discussing in this chapter.
I will describe how the village court, with its legal prescriptions and physical
realisation, helps to inform the materialisation and uses of an alternative
forum that occupies that same physical space. This is most easily identifiable
when the magistrates explicitly decide to oversee certain disputes not as
cases, but instead as what they referred to as ‘mediations’. This chapter
begins by revisiting the unmaking of Bialla’s village court, as described in
my previous article exploring the court’s materialisation (Houghton, 2019),
and goes on to explore a specific dispute that was overseen in the alternative
forum that emerged in its stead.

2 Limits on payments are broken down in the Village Courts Act based on the type of case
magistrates deem a dispute to be. The highest of these relate to compensation, damages and debt, which
are limited to K1,000 (Village Courts Act 1989, section 4(45)). An exception to this is in the case of bride
price, custody of children or death where ‘a Village Court may award such amount in compensation or
damages as to the Village Court seems just’ (1989, section 4(46)).

3 The seriousness that is given to the compensation cap in Bialla is not true of every village court in
PNG where larger amounts have been demanded as part of official village court rulings (Demian, 2015b).
Notably, the village court in Bialla also chose not to make rulings in debt cases where compensation was
paid in any form other than money (e.g., pigs or store goods, which are highly valued and have no legal
cap attached).
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A note on terminology

The term ‘mediation’ will be used repeatedly throughout this chapter to
describe a type of dispute forum that exists outside the remit of the village
court. This term will be extended to describe the process used to address
disputes (‘mediated’) and the role that certain actors take during this process
(‘mediators’). The reason for my use of this term is that it was the word used
in Bialla to describe many of the dispute resolution processes that existed
outside the village court. Although many of the forums had their own
names that differed from this (wanbel kot, stretim kot, komiti), the process
used to oversee disputes was often considered to be ‘mediating’. This term
is therefore the most appropriate to use throughout my discussion of the
following disputes.

I acknowledge that the word mediation also has a place in PNG legislation.
Mediations are a legally sanctioned part of the PNG Government’s effort
to allow for alternative dispute resolution processes.” Enough disparity
exists between the legislative definition and the events that took place in
Bialla that there is a need to distinguish between the two. As a result, the
term mediation will appear throughout this chapter, but its use is in no
way linked to the legislative definition of this term unless explicitly stated.
To maintain this distinction and allow for a clear division between the two
processes, | will refer to Mediations as they exist in legislation in capitalised
form. This rule extends to any additional descriptors stemming from the
same term (Mediators, Mediating).

In the absence of a court: Unmaking as
a means of creation

The physical elements that constitute each of PNG’s village courts differ.
Usually marked by the presence of a flag, village courts can range from
a table in a busy urban market (Hukula, 2019, p. 176) to boxes drawn
into the sand on a beach (Demian, 2016, p. 14). In Bialla, the village court
occupies a large wooden bandstand and is identifiable from the careful
positioning of chairs, a table and a provincial flag (Figure 4.1). Despite

4 Full details of the government guidelines for a Mediation and the proper processes attached to
registering as a Mediator can be found in the Rules Relating to the Accreditation, Regulation and Conduct
of Mediators (2010).
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their differences, how and where they are physically realised shapes the
work they all do—from making relationships observable to defining in/
justice. Considering this, what happens when the physicality of a village
court is intentionally altered or disrupted? To help navigate this question
I draw on two existing theories relating to spatial justice. The first is the
idea that in/justices are embedded ‘in the spaces and places in which they
are produced, enacted, contested and neglected’” (Brunnegger, 2019, p. 16).
The second is my adoption of an idea that has gained popularity in the
field of legal geography: that law and space are not independent of one
another but instead ‘mutually constitutive’ (Blomley & Labove, 2015,
p. 474) or ‘intertwined’ (Delaney, 2010, p. 4). These theories provide the
groundwork for my argument that the unmaking of the village court in
Bialla does not just remove a legal space, or a space’s capacity to ‘do’ law, but
instead has the ability to conjure another legal forum entirely. Throughout
this chapter, legal forums demonstrate how conceptions of in/justice inform
the articulation of disputes in place, and how the intertwining of law and
space shapes the forum that materially emerges in response to this dispute.
To better understand this, I will describe the steps through which the village
court is unmade and the proceedings in the alternative dispute forum that
follow as they relate to a single dispute.

Figure 4.1. The village court in Bialla.
Source: Eve Houghton (2014).

My discussion is divided into three sections. The first focuses on the case
study itself, detailing both the dispute’s content and the mediation forum’s
material existence. The second section consists of the analysis of this case
study. It considers the material attributes that define the mediation forum
as a legal space in order to discuss why unmaking the village court is so
important to its existence. The third and final section looks at how the
mediation forum oversees the dispute. Seen together, the shifting legal
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spaces that contribute to dispute resolution in Bialla demonstrate the
capabilities and restrictions of these interrelated forums, and encourage us
to revise how we approach the subject of village courts and their capacity
as legal institutions in PNG.

Case study: Anna, Noah and the promise

We were four cases into a village court session when the peace officer called
a new pair of disputing parties up to the bandstand for their case to be
heard.” Both parties arrived before the magistrates, diligently handed over
their summonses and stood awaiting instruction. The magistrates read
through the case as it had been described on both summonses. At this
point, the magistrates would usually ask the complainant to describe the
case to them. The case would then progress in a routine way. However, on
this occasion neither party was given the opportunity to speak. Instead,
one of the magistrates told the disputants that the village court would not
hear this case. As this announcement was made, another magistrate took
hold of both summonses and ripped them dramatically right down the
centre. He stood holding the torn pages aloft for a moment before returning
them to the table and himself to his seat. The sense of drama that had been
created through the public destruction of the summonses was unlike the
dismissal of any other case I had seen. It was also quite unexpected, as both
parties were present and both had presented their summonses—these being
the most common requirements disputants fail to meet that lead to a case’s
suspension or dismissal.

Following the summonses’ destruction, the magistrates stood and announced
that the court was closed, much like it had been at the end of every court
session I had witnessed since my arrival. As per usual, everyone standing
briefly bowed their heads to mark the occasion. The provincial flag was
removed from its place on the table and carefully folded. The magistrates
relinquished their chairs and the peace officer carried them back into the
nearby office buildings along with the flag, table and green court notebook
in which cases are officially documented. The bandstand stood vacant of all
village court paraphernalia save for the magistrates themselves, yet no-one
showed signs of drifting back to town like they usually would at the end of

5  Peace officers play supporting roles in the village court. They help maintain order by telling people
where to stand, correcting any poor behaviour and collecting evidence or summonses that are passed to
the magistrates. They also call disputants to the bandstand to begin a case.
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a hearing. Instead, the parties from the case that had just been dismissed
returned to the stage. They sat where they would have been standing if the
case had taken place—defendant on the right, complainant on the left. The
magistrates and peace officer remained on the bandstand, but rather than
sitting in the centre at a table they instead took up residence in spots across
the floor and on the bannisters around the edge of the stage. One of the
magistrates announced that they were ready to take care of this mediation,
and he invited one party to begin by describing the dispute.

The bandstand had changed quite a lot in the short time since the village
court closed. Not only were the flag and chairs removed, but also an evident
change in atmosphere had occurred. The parties sat on the floor, with
friends clustered on either side of the bandstand—their positions signifying
their loyalties. As a marked change from the village court, rather than one
of the magistrates leading proceedings, it was now the peace officer who
was orchestrating events. The magistrates had donned caps and sat drinking
canned drinks. Some were even chewing buai (betel nut)—a habit that
called for them to regularly spit red saliva from the edge of the bandstand
and into the grass below. The disputing parties also showed none of the signs
of formality usually required during village court sessions. They sat with
their bags, and every so often a child would wander up onto the bandstand
to get the attention of one of the contributing parties. In the village court,
this behaviour would have been strictly forbidden and in some cases even
punishable. In the mediation, these actions were not even mentioned.®

One of the magistrates explained that because this dispute would be
overseen as a mediation, it meant no ruling would be made. Instead,
the conclusion of the dispute was reliant on the two parties agreeing on
a resolution together. The magistrates and peace officer saw themselves
merely as facilitators for this agreement. They were there to point the
disputants along a certain track rather than to make any judgements of
their own. The magistrate emphasised that nothing in the mediation would
have any legal ramifications and that the aim was only to create peace—
not to punish. In this way, the magistrates define the mediation forum as
one in which injustice is countered by peace, rather than justice in more
judicial terms. This is a sentiment that the village court magistrates use

6 Inone of Kimbe’s village courts, which as a rule were even stricter than Bialla’s, I saw a man held in
‘contempt of court’ when he was seen to be chewing buai and then his nephew ran into the courtroom to
see him as the case was taking place. He was charged K50 as punishment following this second offence.
The combination of these events was too much for one magistrate, who threatened that the next time
the case was interrupted he would be charged again and asked to return next week instead.
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to explicitly distinguish the role of the mediation forum from the village
court. Notably, this interpretation differs to how the role of village courts
has been described by senior court officials in Port Moresby. In the capital,
the purpose of village courts is seen to be ‘peace not justice’ (Demian, 2016,
p. 13)—evidence of the profound divide that can exist between national
vision and local implementations of dispute management.

The complainant in this instance was a man called Noah, who looked to
be in his twenties.” He sat cross-legged on the bandstand across from the
defendant—a woman of similar age called Anna. She had come with her
mother, who sat beside her chewing buai and leaning back on her hands,
her bare feet jutting out towards the magistrates. Noah began by describing
why he wanted to have a mediation. The fact that the case was originally
presented in the village court was never mentioned again. Noah spoke as
though the mediation was what he had sought for his dispute from the
very beginning. He claimed that Anna had ‘promisim marit or promised to
marry him, and he had given her money to pay for her school fees based on
this belief. Later, Anna had told Noah that she never wanted to marry him
and had also refused to pay him back the school fees. When it came her time
to speak, Anna claimed that she was only ever Noah’s friend. She asserted
that she had made him a promise of friendship and nothing else. Debate
continued between the parties for some time until eventually the dispute
was reduced to one core concern: did Anna break her promise?

Having so far done little more than prevent the parties from talking over one
another, it was at this point that the peace officer and magistrates, in their
new positions as mediators rather than representatives of the village court,
began to guide the discussion forward.® They made it clear that if Anna was
found to have broken her promise of marriage to Noah, she would need to
repay him for her school fees as she would have gained that money by lying.
If she never promised him anything more than friendship and he chose to
give her the money anyway, she would not be required to pay.

Anna’s mother, who had until this point only spoken in confirmation of
points Anna had made, began to speak passionately about her dislike
of Noah. She described how Noah had tried to buy Anna’s love and that, as
soon as he realised his love had been rejected, he had decided to try to get

7 All names have been changed to protect the identities of the people involved.
8  To mark this shift in their roles overseeing the dispute, I refer to the village court magistrates and
peace officer as ‘mediators’ while describing their actions during the mediation.
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the money back. She also said that she would never have let Anna marry
him, so he should never have assumed she could. Anna, she claimed, could
never have promised to do so. It was not Anna’s promise to make.

This debate continued to bounce between disputants for some time, until
one of the mediators voiced his opinion. He summarised his understanding
of events and announced that as soon as Anna discovered her parents did
not like Noah, she should never have taken any money from him in case
it could have been confused as a payment towards marriage in the future.
This conclusion demonstrates that this mediator and Anna’s mother share
the understanding that Anna and Noah are not free to make promises of
marriage without family consent. This is because in West New Britain, and
many parts of PNG, marriage revolves around families exchanging bride
price. Bride price is most commonly an exchange of goods made between
families in recognition of a marriage between two individuals. Depending
on the region the items exchanged can differ greatly. In West New Britain,
a bride price is usually paid by a groom’s family to the parents or family of
his bride. A bride price is agreed before a couple marry, but the exchange
itself does not always take place before a marriage and may take years to
pay in full. An understanding of the value of this exchange and the period
over which it is to be paid is therefore a fundamental part of a marriage.
Families are intimately tied together for years through the ongoing acts of
exchange and of calling upon outstanding bride-price debts as a reminder
of familial obligations to one another. As part of this, the bride and groom
are both expected to fulfil certain obligations to one another within their
new roles as husband and wife. This often impacts brides to a greater extent,
as in West New Britain this would involve moving to their husband’s village
and working on his land to provide for their family. This makes matters
of marriage very much a family affair—a point to which the mediator
and Annas mother refer, knowing that everyone will have this shared
understanding of what a promise of marriage really involves.’

This also indicates why the promise becomes such an important part of
this discussion, as it could entirely change what the financial exchange
meant and did to Noah’s and Anna’s (and their families’) relationships as a

9 There were marriages that were recognised in Bialla that did not involve bride-price payments.
However, couples in these marriages were often described with explicit reference to the lack of bride
price, clearly demonstrating these marriages are still outliers in the region.
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result.’” Thus, the mediator’s view that the promise was not Anna’s to make
and that the exchange of money could be misconstrued had an immediate
effect. As soon as the mediator finished talking, Anna admitted that it was
she who had originally phoned Noah to ask for the money—he had not
offered it unprompted. At this point the mediators all agreed that Anna had
effectively stolen the money. They stopped there and said any repayment
should be agreed by the disputing parties. It should not require a ruling
from them. This was all that the mediators said, but it was enough to shape
the rest of the mediation as it was now clear to everyone present that Anna
should be expected to pay Noah back.

Upon hearing this, both Anna and her mother ceased all arguments
against having to pay anything at all and instead turned their attention to
discussing how much money was owed. Noah claimed that Anna owed him
K5,000, and he provided a crumpled handful of receipts from the school
Anna attended as proof of payment. These receipts were passed around the
bandstand between the mediators, ending with one who took the time to
add up the costs. He reported that the receipts did not add up to K5,000,
and Noah explained that these were only the receipts he remembered to
keep. Anna was noticeably quiet for the rest of the mediation. Instead, her
mother spoke, stating that she and Anna would only pay for an amount that
could be proven. She asked Noah to write down all the dates he claimed to
have paid school fees. Once he had finished, she sat and compared what he
had written with her own knowledge of Anna’s schooling. This was a lengthy
process, during which both sides continued to voice their dissatisfaction
with one another.

Eventually, the mediators brought an end to proceedings as the two parties
could not agree. I asked whether that meant that this dispute would be
overseen in the village court in future, and one of the mediators informed
me that unless the disputants came to an agreement, the conflict would
require a district court hearing, bypassing the village court altogether
because of the K1,000 compensation cap. The consensus was that it would
be much better to reach an agreement and come back for further mediation
than to take the dispute to the district court. I asked whether the mediators
thought they had helped the parties with their problem and their response
was overwhelmingly positive:

10 See Strathern (1984) for just one example of the numerous publications that explore the
importance of exchanges and bride price as they relate to personhood and relationships in different parts
of Melanesia.
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Before it was not clear. Now this is about debt. Anna broke her
promise and this mediation helped her say this. Noah doesn’t have
his receipts, but when he does have these receipts, he will be able to
get his money. Anna will have to pay this."!

To close the mediation, there was no visual cue as clear as the bowing that
closes proceedings in the village court. The mediators merely suggested
that both parties go away and come up with an amount to be paid. They
should then meet again and try to reach a mutual agreement. They would
be allowed to return for another mediation if they needed to, especially if
they wanted people to witness the final payment. Anna, her mother and
Noah all nodded at this suggestion and gathered their things before exiting
the shade of the bandstand. At this point some of the mediators began to
drift back towards the nearby offices, while others remained. They were
joined on the bandstand by other people who had previously been sitting
on the surrounding field or were simply passing by on their way home from
town. This was a dispute forum no longer, just a bandstand full of people.

What unmaking does

In previous work, I have established how certain actors are vital to the
making of the village court in Bialla—for example, a summons, a chair,
a flag and a magistrate (Houghton, 2019). Looking at the treatment of
these same actors as the court transitions into a space for mediation, we can
see how their contributions to the village court’s existence are intentionally
interrupted for the village court to be unmade. This section explores exactly
how this interruption not only unmakes the village court but also establishes
a new alternative dispute forum.

Benefiting from the progress made in the past decades in the field of
legal geography, it has become increasingly straightforward to understand
the ways that law and space are ‘mutually constitutive, political and
socially consequential’ (Blomley & Labove, 2015, p. 474). So, how can
this intertwining of law and space extend into our understanding of the
significance of unmaking Biallas village court and the emergence of
an alternative dispute forum? In this endeavour, I am informed by the
groundwork laid by Melissa Demian (2016), who, while also examining

11 This explanation took place in a mixture of English and Tok Pisin. For this reason, I have not
included a separate Tok Pisin quotation.
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the village courts of PNG, brings together theories of spatial justice—in
which space is inherently ethical (see also Philippopoulos-Mihalopoulos,
2010)—with relational justice that identifies relationships as the bearers
of rights over individuals or groups (see also Robbins, 2009). Demian’s
amalgamation of these two threads allows her to conclude that ‘the only
way to achieve relational justice is through its instantiation in spatial justice’
(2016, p. 30). In the context of PNG’s dispute forums this approach means
relationships are the bearers of rights and in disputes must find footing
in/as space to become observable or public, and hence give overseers and
onlookers the ability to acknowledge, define and provide justice in response
to them. In the case of Anna and Noah, they were each able to voice their
understanding of their relationship, with Anna claiming they were friends
and Noah claiming that there was a promise of marriage. Subsequently, the
mediators used descriptions of events that took place in this relationship
as indicators to define the specifics of the relationship, ultimately siding
with Noah in viewing Anna’s request for financial support as indicative
of a more than platonic arrangement. Anna’s mother was also integral
to this as she was able to physically (and vocally) represent the extended
relationships actively involved in any promises of marriage that may or may
not have been made—a relationship that was not captured on the village
court’s summons that only called Anna and Noah onto the bandstand. This
theoretical groundwork enables us to examine how the unmaking of the
village court creates a dispute forum that is entirely suited to both making
the disputants’ relationship(s) observable in space and providing a form of
justice that prioritises said relationship(s), seeking to mediate a peaceful
outcome that satisfies the requirements of the relationships involved, rather
than make a court ruling setting a debt. This relational dimension is part
of the ‘embeddedness” of in/justice in PNG that is then made observable in
dispute forums (Brunnegger, 2019).

The mediation forum used to oversee Noah and Annas dispute emerges
in response to a relationship and is shaped by a shared understanding that
it stands apart from, but in reference to, the legal parameters of the village
court it has replaced. I will be referring to this lingering influence of the
village court and associated actors as active absence. It is through this active
absence that this emerging forum gains the mediating abilities required to
oversee this dispute. To examine this proposition in greater detail, it is worth
returning to the most easily identifiable influence demonstrated by any one
actor in the making and unmaking process: a village court summons. When
a case is successfully concluded in the village court, the summonses that
worked towards its creation cease to exist. Their material form is artfully
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disappeared by magistrates, usually concealed in stacks of paper or the backs
of notebooks to be disposed of later. As the summonses vanish, so too does
the dispute—at least in its legal form.

The importance that summonses play in the making of a case, and of the
court itself (see Houghton, 2019), makes the act of tearing them in front of
an audience particularly striking. This is the first physical event that works
to distinguish the mediation from the village court that preceded it. Prior
to the ripping of the summonses, every step that was required for Anna and
Noah’s dispute to be overseen in the village court took place. Unlike other
instances when the magistrates sent disputants away claiming they have ‘no
case’, in Noah and Anna’s dispute the magistrates initially acknowledge the
case’s existence. Through their receipt of both summonses the case comes
into being and it is no longer in the magistrates’ power alone to undo this."
Instead, the magistrates must rely on a new process if they wish to avoid
overseeing the case that has been created. The only way to do this is to
somehow undo the effects of those actors that define both the case and the
village court as a space that cannot oversee the dispute. It is for this reason
that, rather than simply putting the summonses aside, the magistrates
publicly destroy them.

Within the village court context that the summonses help to create, as
soon as they are handled in a way that strays from convention, there are
ramifications for both law and space as they continue to co-create with
new parameters, with relational justice remaining paramount. In this
case, the summonses destruction highlights a limitation of the village
court—namely, this dispute and the relationship it refers to cannot receive
satisfactory justice here—which in turn provides a guide for what the
mediation forum that follows can do. The unmaking then continues
through the removal of other physical attributes that worked to stabilise
the village court. The peace officer and magistrates remove the remaining
furnishings of court from the bandstand and return them to the nearby
office buildings. It is not a quick process and has an air of ceremony about
it, as everything is handled carefully and quietly. This public procedure helps
to maintain threads of connection and establish active absences from which
the alternative mediation forum gains shape and legitimacy. The peace

12 I never saw the magistrates dismiss another case where summonses had been provided by both
disputants, as Anna and Noah did. Cases were often reframed or required other witnesses to attend
before magistrates would address it, but this is radically different from the immediate dismissal of cases
I observed when summonses were not provided.
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officer and magistrates are the only feature of the village court that is not
removed or destroyed during this unmaking process, but they do undergo
a physical and public transformation that helps simultaneously to illustrate
connection and distinction between the village court and the mediation
forum that follows. The magistrates change their positions, language and
behaviour: sitting on the same level as everyone else, moving to the edges
of the bandstand and openly consuming buai. These visible changes are
significant because it is precisely their being witnessed that creates such a
powerful juxtaposition between the venues. How this juxtaposition works
can be explained with reference to Franz and Keebet von Benda-Beckmann’s
‘Places that come and go’ (2014), in which they explore what happens to
theories of legal geography when combined with theories of legal pluralism.
They describe how fading places can ‘linger’ or cast ‘shadows’ on what comes
next. People take risks by anticipating legal spaces and parameters that may
not have materialised yet. In the context of the village court, people share
such a clear image of what the village court looks like and is capable of that
unmaking it casts a shadow informing any forum that emerges in its stead.
Held in direct and immediate comparison with one another, the new roles
of people and objects that had been court-making actors divide the two
dispute forums extremely effectively. In the case of the magistrates, their
authority remains, but their roles and even how they are addressed shift
into that of mediators who are seen as facilitators who do not make rulings.
Concurrently, the peace officer’s authority is elevated as he takes on a more
prominent role in proceedings—physically indicated as he takes a central
position on the bandstand. For both the magistrates and the peace officer,
their physical transformation helps redefine the space as, simultaneously,
the emerging legal space redefines their roles within it.

Why unmaking matters

Having established how a mediation forum is created as the result of
unmaking a village court, it is now possible to identify what this new
forum gains from the process and what that means for Anna and Noah’s
dispute. Despite ostensible commonalities such as a shared goal to
create peace between Anna and Noah, as well as the bandstand itself as
a location, clear distinctions can be made between the roles of the village
court and the mediation forum. Many of these differences stem from the
change that court-making actors undergo in the village court’s unmaking.
The expectations of those witnessing disputing events and interacting with
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the forum shift accordingly as a result of these changes. For example, when
Noah presented his argument, he automatically altered his discussion to
acknowledge the new venue in which it was being overseen. It was as though
he had planned to have his dispute mediated all along. The process by which
the dispute would be concluded also differed to village court practices.
The clear division between the two forums frees the mediation from certain
legislative restrictions, while the connection maintained between the two
forums sustains authority and shapes the forum’s purpose—that is, to create
peace and not punish as the village court is seen to do. Having described
how unmaking takes place, I want to focus on how legislative limitations
applicable in the village court shape the use of the mediation. I consider
how these limitations are regarded and acknowledged as the connection
between the absent village court and the mediation forum that takes its
place, revealing how alternative mediation forums expand the local capacity
to settle disputes.

In Anna and Noah’s case, the most obvious reason for the forum change
is that the village court is legally unable to deal with disputes that may
require more than K1,000 compensation or debt repayment (Village Courts
Act 1989). However, this summary does not account for why the case was
not referred ‘up’ to the district court or why it was not simply catalogued as
a formal Mediation that is allowed for in village court legislation. Instead,
the chosen forum places the dispute outside the gaze of any state legislation,
rulings or court setting entirely. The magistrates call upon a forum where
they intentionally take on the role of mediators—a distinction that removes
them from positions of legal authority, while still allowing them to facilitate
proceedings. This returns us to the influence of relational justice. The need
for this kind of mediation stems from the fact that when the dispute was
originally brought forward, it was not a case about a debt of more than
K1,000, it was about how to reconcile two people’s differing accounts of
a relationship and the obligations within that relationship. Therefore, the
duty of whichever forum oversaw the dispute would be to discern whether
Anna had made a promise and, as part of that, make a moral judgement
with regard to her behaviour within the context of the relationship at stake.

At first glance, this kind of action does not seem to lie outside the village
courts remit, especially when one considers Fiona Hukulas (2019)
observations that village courts are often moral forums as much as anything
else. In addition, when the Village Courts Act states that ‘in all matters
before it a Village Court shall apply any relevant custom’ and that it should
do so ‘whether or not it is inconsistent with any Act’ (1989, section 8(57)),
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it provides legislative parameters that allow customary laws to supersede all
other legislative Acts within the village court context. This Act indicates that
custom is really supposed to be a village court’s forte. However, in Anna and
Noalv’s case, two difficult matters must be considered, both of which make
the village court a less than ideal venue for this ruling to take place. First, if
Anna were deemed to have broken a promise of marriage, the magistrates
foresaw that the settlement could include a debt involving an exchange of
sums exceeding village court allowances. Therefore, the village court would
not be able oversee the dispute, at least not with any kind of court record or
legal sanctions to support it. In isolation perhaps this issue would not have
been enough to lead to the court’s unmaking. Magistrates do sometimes
oversee cases to the point of discerning what the next step should be, and
simply refrain from ruling on the compensation amount itself.

However, in this instance there is a second factor to take into account that
was enough to encourage the forum shift. If Noah and Anna’s case had
been overseen as a matter of custom, the magistrates would be dealing with
(and making a ruling based upon) their moral assessment of a promise of
marriage and what that means in Bialla. The problem for the magistrates
arises when they are required to document their rulings. Although free to
describe cases as they choose on court documents, magistrates must use a
certain language to describe cases. Most are catalogued under certain titles
and even defined as the case takes place by magistrates as ‘adultery’, ‘debt’ or
‘assault’. These terms have legal connotations that usually have some impact
upon the compensation ruling that follows. In theory, in the case of a broken
promise the magistrates are free to make a customary ruling, although this
can come with its own nightmarish complexity (see Demian, 2015b).
However, this kind of customary ruling was not something I ever saw in
the village court at Bialla. Cases that lacked a definition deemed sufficiently
‘legal’ in the magistrates’ eyes would often move into a mediation forum
to be seen there—forums where no paperwork was ever required. One of
Biallas magistrates attempted to describe this distinction to me, saying,
‘We can’t write that we punished a person for breaking a promise! They are
not married yet. It would not work.” It is striking that interpretations such
as this one, rendering some disputes as more legal in the eyes of the state
than others, result in official records lacking any evidence of precisely the
sorts of cases that village courts were originally established to handle.

The magistrates read the summonses describing Anna and Noah’s case and
immediately realised they would be stuck if they oversaw it in the village
court. If they deemed the case to be a matter of stealing, and were therefore
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able to document the case, they would be outside their remit because of
the amount involved. If, however, they attempted to address it as a matter
of custom by categorising it as a dispute over a broken promise, in their
position as legal actors they felt they would be undermining the position
of the village court. Without mediation forums such as that which emerges
through the village court’s unmaking, the only alternative would be for this
case to register for the lengthy and serious process of a district court hearing,
or not be addressed at all.

Between the potential amount of compensation required to resolve the case
and the lingering question of how to rule on a broken promise with many
relationships attached to that, the village court seemed too restrictive to those
attempting to run it. As a result, the clear distinctions established between
the court and the mediation forum by the court’s unmaking process allowed
for those present to work through these issues in a space that emerged with
the aim specifically of overcoming these issues. In this forum we can see
how the unmaking of the magistrates’ positions, and their emergence in the
role of mediators, allowed them to reveal the relationship and discuss large
sums of money while simultaneously removing their responsibility to make
a legal ruling subject to government guidelines.

Not only does unmaking the village court distance the mediators from
external state authority, it also protects them from any repercussions
instigated by unhappy disputants following a ruling. This fear of taking
responsibility for rulings was often given by magistrates as a reason for
a move into a mediation, especially when disputes involved extended clans
and /ain (families, groups). Some dispute forums are considered to provide
this freedom from personal responsibility in a way that the village court
is not.

The village court magistrates, on the other hand, often felt more vulnerable
through their perceived connection to many disputes they oversaw. Rather
than stepping in to merely symbolise or represent the village court or
a disputing party, magistrates contribute to the temporary materialisation
of the court. They simultaneously shape and are shaped by the justice that
disputants can access there. In this way, they become part of the embodiment
of the forum and its authority. As a result, magistrates are held as responsible
for the rulings made there as the court is itself. Concerns about repercussions
stemming from dispute rulings have also been identified by other academics
observing village courts, most commonly those relating to sorcery (Demian,
2015a; Goddard, 2009), because of the responsibility and risk involved in
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the job. The risk people spoke of in Bialla always concerned unresolved
disputes or unhappy disputants secking ‘payback’ for magistrates’ rulings
deemed to be unfair. This concern applied mostly to the village court, but
precautionary measures were also sometimes taken in larger mediations.
For example, when a dispute involved families from outside Bialla, risk was
mitigated through the presence of mediators from other regions to create
a shared authority that all disputants would recognise. Another cautionary
measure available was to invite the /zin (extended families) of disputants to
attend. This enabled mediators to attempt to create widespread agreement
between more people connected to a dispute and to limit the likelihood that
someone would reject the outcome in the future.

Although I saw no actions taken against the magistrates explicitly due to
their involvement in cases, a negative event in a magistrate’s life, such as
sickness, was likely to be associated with a past dispute and considered
a repercussion, although notably this was not always an association made
by the magistrates themselves. This risk of repercussions was enough to
influence how disputes were dealt with in Bialla. For example, there was
sometimes a significant increase in the number of mediators called upon
to help facilitate proceedings in order to further distribute responsibility,
despite the impossibility of actual rulings being made in that forum.

When the village court is unmade, the effort of court-making actors to
facilitate peaceful relations between Bialla’s residents continues. By removing
any formal ruling body in the form of the magistrates, mediations limit
the chances of any escalation of conflict. The same effect is achieved
when the number of mediators overseeing a dispute is increased. These
changes indicate that the end of conflict and the maintenance of peace are
always paramount to the process, regardless of the forum.

What does this shift in responsibility actually mean for the mediation, other
than allowing the mediators to enjoy buai while they work? In Anna and
Noal’s dispute, the changes that the magistrates underwent in order to
become mediators and their combined contribution to the unmaking of
the village court allowed them to explore what the financial exchange did
to the relationships it engaged with (namely, that it was not just between
Noah and Anna) and to treat Anna’s promise as a serious matter relating to
this without worrying about how it could be catalogued. Anna and Noah’s
dispute provides just one example of the perceived limitations of the village
court, the significance of the village court’s unmaking and the necessity of
the mediation forum and others like it that are used in its stead.
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Conclusion

The commonalities between the village court and alternative forums can
be significant in terms of the authority they hold in local communities
and some of the physical attributes that contribute to the creation of legal
spaces. However, the legal distinctions made between these venues and how
these differences are evoked through physical space can be used to reveal
just how important these other forums are. Ultimately, the interrelation
between these legal venues demonstrates not a divide between the ‘official’
and ‘unofficial’, but instead that no single venue or type of case (adultery,
debt, bride price) should be considered entirely in isolation if we wish to
discover what it is they truly do. The treatment of Anna and Noah’s dispute
in Bialla illustrates how legal spaces can temporarily hold a relationship up
for public examination and define aspects of it to shape what may happen
to it in the future. When restrictions or broader social concerns limit the
capacity of the village court, space and law find a new form created in
reference both to the relationship it needs to serve and the village court that
it complements. Despite the differences in the ways they materialise and
the processes that take place within them, dispute forums are interrelated.
The unmaking of the village court is what allows the mediation forum to
take shape—it relies on the active absence of the village court to exist. As a
result, Bialla’s mediation forum can oversee disputes outside any strict legal
remit and still make use of similar processes that are used in the village court
setting with many of the same court officials.

By acknowledging the workings of this venue, we can see not only where
the village court magistrates feel unable to oversee disputes, but also how
they go about overcoming limitations in order to try to provide disputants
with useful insights. This process also demonstrates the type of disputes
that go unreported by the village court magistrates. This reveals some of the
limitations of village courts’” collection of data on which both the provincial
and the national governments rely for gauging the workings of the courts
across PNG. This lack of data becomes even more pronounced if we take
into account the numerous alternative forums that emerge in every village
or settlement in the country.

The village court also provides a procedural connection with which (and in
some instances against which) the mediation forum can define its own
identity and remit as a dispute forum (see Galanter, 1981). By physically
unmaking the village court to establish differences between it and other
dispute forums, magistrates are recast in a new role and contribute to the
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realisation of a new law in a new space that is able to tend to the dispute at
hand. All this is done while simultaneously upholding several similarities
between the venues that define the mediation’s legitimacy, authority and
capacity. In combination, these attributes create a unifying effect between
forums. They function not as independent venues divided by imagined
counterpoints such as law/custom, official/unofficial or local/national
oversight, but as two different parts of one dispute mediation system
that are dependent on one another to tend to people’s relationships. This
connection does not give the village court a position of authority in a
hierarchy of dispute forums. Rather, it establishes each forum on an equal
footing in an expansive constellation of forums that are all working towards
the same goal, each with the ability to keep different local requirements and
relationships in mind.
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