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Keeping the sky up: Papua
New Guinea’s village courts in
the age of capacity building

Michael Goddard

Introduction

The anthropologist Peter Lawrence once wrote that, contra the legal
maxim fiat justitia, ruat coelum (loosely, ‘let justice be done, though the
sky may fall'), Melanesians were more concerned to keep the sky up
(Lawrence, 1970, p. 46). His comparison was topical during late colonial
attempts to bridge the gap between law and ‘custom’ with the introduction
of state-sanctioned village-level courts. It remains apt in contemporary
times when development aid organisations have increased their attention
to community-level institutions in Papua New Guinea (PNG). Their
interventions, holding the promise of functional improvement conducive
to globalised imperatives such as human rights and the rule of law, have
been glossed with terms such as ‘capacity building’ and ‘institutional
strengthening’ (see, for example, Eade, 2005; Pacific Women Support
Unit [PWSU], 2018; Talao, 2009). PNG’s ‘village court’ system has
been an intermittent recipient of development aid interest since its
inauguration in 1974. The village courts are currently regarded as an
important community-based component of the pursuit of ‘law and order’
and human rights, at a time when major resource extraction projects are
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contributing to unprecedented transformations and social problems in
far-flung communities that, not so long ago, were popularly portrayed as
autonomous, ‘traditional’ and sustained by ‘custom’.

In this chapter I revisit some themes in traditional Melanesian dispute
management and review the fortunes of the village courts, which were
intended to incorporate ‘custom’ (including ‘customary law’) into their
practice and are increasingly influenced by recent capacity-building and
strengthening endeavours. I suggest that development aid assumptions
and strategies risk undermining the very aspect of the village court system
that has made it such a successful institution: the intimate relationship
the courts have had with the communities they serve. More specifically,
I question an axiom chain that informs the strategies of aid intervention in
institutions like the village courts. The first axiom is that the courts” practice
can be dichotomised as referencing law on the one hand and ‘custom’ or
‘customary law’ (terms implying rule-like ‘tradition’ in popular discourse)
on the other. The second axiom is that custom and tradition are liable to
impede justice and the pursuit of human rights and that Western law is more
reliable. The third axiom is that while local culture should be respected, it
is wise to incorporate principles derived from Western legal culture in the
training of village courts officials in the interests of their just practice.

I argue instead that village courts’ practice has not followed ‘custony,
‘customary law’ or tradition in the popular sense. The courts have, though,
been sensitive to local understandings of what is right and just. These
understandings are generated by a sociality governed by a disposition towards
sociocentric obligations and responsibilities that is liable to subordinate the
interests of individuals to the interests of groups. The successful local practice
of village courts has been substantially due to their nuanced understanding
of this sociality, and may be undermined by a gradual conditioning into
juridical practice based on more individualistic principles of justice.

Traditional dispute management

The diversity of the hundreds of societies we call Melanesia is well known,
and it was matched in former times by a great diversity among disputing
procedures. However, from the extensive available ethnographic literature,
as well as studies specifically of disputing and responses to perceived
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wrongdoing,' three general and integrated themes are discernible: the social
contextualisation of disputes, the extended historical processes that frame
disputes and the sociocentrism that largely determines matters of liability.

The social contextualisation of disputes has become commonplace in the
legal anthropology of Melanesia, as indicated by Epstein’s generalisation that
‘what is crucial in New Guinean thought is that the nature of an offence is
defined not so much by the act itself as by the social context within which
the act occurs' (1972, p. 632). Indeed, while Malinowski oriented his
seminal book-length discussion of ‘crime and custom’ explicitly to a principle
of reciprocity (1959, pp. 15-21, 58), it included a case study in which he
contextualised a suicide in ambiguous attitudes towards incest and exogamy
(1959, pp. 77-84), nicely exemplifying Epstein’s later point. The comparative
importance of this is that no matter how ritualised traditional disputing
processes might have been—for instance, a moot or public inquisition—the
discursive content was not particularly exclusive. This contrasts with modern
Western legal proceedings, which have highly developed and strictly kept
rules about admissible evidence, relevance of argument and testimony, and
so on. In this respect, the anthropological contextualisation of traditional
disputes in wider issues of politics, kinship and religion in society indicates the
transparency of dynamic influences beyond what an outsider might assume to
be simply a dispute between two parties. As Sally Falk Moore put it, disputes
could be ‘events on which various durable organisational interests impinged,

and in which they competed for effectiveness’ (Moore, 1977, p. 1806).

Consider the following incident from my mid-1980s fieldwork in the upper
Kaugel Valley, in the Western Highlands of PNG. One day I attended
a gathering that the community called a 4oz (Tok Pisin for court). The kin of
a young woman were in dispute with the kin of a young man, who they said
had neglected his husbandly duties. The couple had originally entered into
a quasi-marital relationship immediately after a ritual communal courting
session for young people, but after many months a braidprais (marriage
payment) had not yet been paid and the young woman, dissatisfied with
her husband, had gone back to her parents. The 4oz was held to determine
whether the couple should stay together, in which case the braidprais should
be paid, or whether they were irreconcilable, in which case the young man

1 The first fieldwork-derived discussion of traditional Melanesian treatment of social breaches is
generally acknowledged to be Malinowski’s 1926 Crime and Custom in Savage Society (Malinowski,
1959). Others of significance include Hogbin (1938), Todd (1936), Kaberry (1942), Burridge (1957)
and Pospisil (1958).
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(or more correctly his kin group) should pay compensation. The putative
kot continued for two days, most of which time was occupied by long
harangues and declamations by elderly people lamenting a perceived
decline in morals in the community and recalling the more measured and
responsible attitudes towards courtship and marriage that had prevailed in
former times. Eventually discussion turned back to the ‘case’ at hand and
a presiding elder shortly decided that the young couple was irreconcilable
and that compensation should be paid. Everyone present expressed
agreement and the elder nominated an initial be/ ko/ (anger-cooling)
payment of 100 kina, which the father of the young man immediately took
from his waistband—where it had been in readiness from the outset of the
hearing—and handed over.

For the community, then, the ‘decision’ of the kor had been completely
predictable, including the appropriate compensation amount and the be/
kol payment. The public arbitration was a necessary ritual but, importantly,
while it had the superficial trappings of a dispute settlement procedure, its
more important social function was to provide a forum for the community’s
moral self-appraisal and critique. The local appropriation of the English term
‘court’ to describe the process exemplifies an adaptation of an introduced
concept to a local context in which much more than a dispute is actually
taking place. It would be a misrepresentation to abstract the specific dispute
as though it were a circumscribed ritual like a Western court hearing.

Integrated with the social contextualisation of disputes is the second theme
that I identified above: the extended historical processes that generate and
shape disputes. Here I invoke what Comaroff and Roberts (1986) have
called the ‘processual’ paradigm, in contrast to the ‘rule-centred’ paradigm
that typified earlier legal anthropology (see, for example, Llewellyn &
Hoebel, 1941; Pospisil, 1958). According to the processual paradigm,
conflict is treated as endemic in social life, so the analysis of order should
ultimately be grounded in social processes, not institutions. Analytically this
demands a historical dimension, the necessity to understand the genesis of
a dispute, successive efforts to manage it and the subsequent history of the
relationship between the parties (Comaroff & Roberts, 1986, pp. 12-13).

In researching disputes in Melanesia, I have encountered many cases where
a dispute seemingly ‘of the moment is actually a manifestation of a very
long-running and socially extensive problem—perhaps stretching back to
antiquity—which cannot in itself be resolved, as the community mostly
recognises. For example, small contemporary disputes among the traditional
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inhabitants of the territory that is now the National Capital District of
PNG can frequently be related to the beginnings of colonialism, or even
before. The colonial town of Port Moresby was established at the end of the
nineteenth century and its subsequent spread created a growing land shortage
and therewith land disputes among the indigenes, the Motu and Koita
peoples (Goddard, 2010, 2011). The two groups, long intermarried, are
nowadays avowedly Christian and ‘peaceful’ from missionisation more than
a century ago (Goddard, 2005a, pp. 179-205; 2013). They have attempted
for decades to maintain a diplomatic amnesia about their irresolvable land
problems. Nevertheless, my research on small village-level disputes (drunken
brawls, insults, garden thefts and the like; see Goddard, 2009) that at first
sight are relatively spontaneous has found many of them to be periodic
manifestations of transgenerational tensions generated by long-suppressed
land disputes. Certainly, as Zorn wrote (1992, p. 29), ‘dispute settlement’
in Melanesia might be better called ‘dispute management.

The third theme that emerges from a broad range of ethnography is the
sociocentrism of Melanesian societies. Anthropological literature has for
a long time conventionally portrayed Melanesians as traditionally lacking
the individualism of Westerners and subjugating individual ‘rights’ to those
of the group (see, for example, Leenhardt, 1998, pp. 248-251; Malinowski,
1959). This does not mean there were no individual aspirations, but that
any such aspirations were constricted by the relationships in which a person
was inextricably enmeshed (Hogbin, 1947; Malinowski, 1959, pp. 28-59;
Read, 1955). Dichotomous terms such as ‘individual’ and ‘communal’ were
frequently applied to this sociality. More recently the dichotomy has been
problematised by the introduction of the concept of the ‘dividual’ (Strathern,
1988) and of ‘relationality’. Strathern adopted the term ‘dividual’ from
Marriott’s representation of Hindu ideas about persons:

To exist, dividual persons absorb heterogenous material influences.
They must also give out from themselves particles of their own coded
substances—essences, residues, or other active influences—that may
then reproduce in others something of the nature of the persons
in whom they have originated. (Marriott, 1976, p. 111, cited in
Strathern, 1988, p. 348n7)

135



136

GRASSROOTS LAW IN PAPUA NEW GUINEA

Relationality is exemplified in Robbins” observation that:

Melanesian cultures value the creation of relationships over that of
other cultural forms (e.g., individuals, wholes) and ... reckon the
value of relationships rather than of the individuals who make them
up or the larger structures of which they may empirically be a part.
(Robbins, 2004, p. 292)

One way and another, these various characterisations have been used in
attempts to represent important aspects of Melanesian sociality contrasting
with a Western emphasis on individualism including, most relevantly for
my discussion here, the legal individual.

In respect of disputes and perceived wrongdoing the distinction has
important implications for matters of ‘rights’, obligations and liabilities,
for traditionally Melanesian societies were less preoccupied with individual
rights and liability than with the restoration of some kind of stability
among groups affected by a dispute, often through a logic of reciprocation.
Anthropologists have long observed that dispute settlement in Melanesia
can be a matter of reconciling the interests of the groups rather than of the
individuals directly affected (see, for example, Reay, 1974, pp. 199-200).
Lindstrom (2010) has discussed a variety of ways with which social breaches
were traditionally dealt among the Tannese of Vanuatu, including a response
between groups whereby a person who had been killed was physically
replaced with a person from the group of the killer (Lindstrom gives an
example in which the killer was the replacement (2010, pp. 10-11)).
The response follows a principle found elsewhere in Melanesia placing an
emphasis on the restoration of social balance: in the Tannese instance, for
example, a person lost required a person gained.

These processes contrast with Western legal individualism, in which an
individual responsible for a crime or offence is held to be individually liable.
Marilyn Strathern wrote in 1972 that Hageners (of the Western Highlands
of PNG) had a concept of individual responsibility without necessarily
an individual liability to make amends for it (1972, p. 142). Further, she
noted that “settlement” may seem to be more important than the rights of
individuals’ (1972, p. 143). This brings us back to Lawrence’s comment,
on the ‘fiat justiti® maxim, that Melanesians were more concerned to
keep the sky up. Melanesian tendencies to place the concerns of the group
ahead of the rights of individuals have been an ongoing problem for legal
conservatives and human rights advocates.
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In combination, these three themes—the social contextualisation of
disputes, the processual paradigm and Melanesian sociocentrism—
demonstrate the folly of representing Melanesian disputing processes
as static and structurally stable systems of ‘customary law’. Not only
does this risk the reification of elements of a complex social whole at the
expense of recognising their role in more substantial social processes, but
it also denies their flexibility and adaptability. Indeed, most contemporary
anthropologists of law have discarded the conception of ‘customary law’ as
a set of applicable rules. In Melanesia, Pospisil’s account of the Kapauku
(in what was then Netherlands New Guinea) in the 1950s was already
problematising the distinction between ‘customary law’ and ‘authoritarian
law’ (Pospisil, 1958, pp. 248-289). Historical studies in Africa and the
Pacific have indicated that the conventional notion of customary law was
a colonial product generated by the effects of missionaries, colonial courts
and the responses of indigenous peoples (see, for example, Chanock, 1998;
Merry, 1999). In these and other colonised societies customary law did not
exist ‘until the introduction of a sphere of political activity from which it
had to be differentiated” (Demian, 2003, p. 100; see also Fitzpatrick, 1980,
p. 68). The polemical attacks on Western law by Melanesian politicians
at the end of the colonial era that invoked a notion of customary law as
representative of ‘ancient laws, values and institutions’ (Narakobi cited in
Gordon & Meggitt, 1985) were a legacy of this colonial creation.

An important aspect of the flexibility and adaptability of traditional dispute
processes has been their ability to assimilate aspects of legal or quasi-legal
procedure from other societies with which they interact. This of course
includes the procedures introduced by Christian missions and European
colonisers, although in postcolonial rhetoric opposing custom to ‘white
men’s ways, these kinds of assimilations are largely forgotten. For example,
Edward Hviding has shown how contemporary ‘custom’ in the Marovo
area of New Georgia (Solomon Islands) is presented by local people as
oppositional to Western ways when in fact it shows the complex influence
of interaction with foreign traders, Christianity and colonial bureaucracy
over a long period (Hviding, 1993). Lindstrom has written about ‘legal
pluralism’ on Tanna, Vanuatu, that has since the early 1900s been affected by
experience of Christianity and colonial court styles. Similar influences have
been noted among long-Christianised south coast PNG societies (Belshaw,
1957, pp. 182-191, 211-226; Goddard, 2009, pp. 118-123; Oram, n.d.,
p. 6). Also, after long exposure to Western legal culture, Melanesian mimesis
of spatial and procedural aspects of ‘courts’ was common by the mid-
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twentieth century (Berndt, 1962, pp. 314-327; Strathern, 1972). By the
late colonial period these mimetic processes were being seen as a problem by
administrators, who referred to them as ‘unofficial courts’.

Introduced village-level courts

Systems of ‘official’ village-level courts were introduced into Melanesia
at the end of the colonial period (Evans et al., 2011). They were initially
intended to address local and so-called customary issues, with little
distinction between civil and criminal jurisdictions, and it was hoped that
they would obviate unofficial courts. As state-sanctioned courts dealing
with putatively parochial disputes or offences, they were expected to
integrate simple principles of introduced law with the imagined set of local
dispositions called ‘custom’ or, by the end of colonialism, ‘customary law’
(see, for example, Law Reform Commission of Papua New Guinea, 1977).
The liberal attempt at recognition of ‘custom’ (connoting also ‘tradition’
and ‘cultural’ variety) was hedged with directives to the effect that custom
should not be applied if it was in conflict with law, or if it traduced Western
ideas of justice. This problematic discursive binary of law and custom has
particularly dogged the ‘village court’ system that was introduced in PNG
in 1974 (Goddard, 2009, pp. 95-111).

PNG’s village court magistrates were intended to be ‘persons whom the
people respect and feel confident about, that is, who know the customs of
the area well, and can be relied upon to make fair decisions’ (Village Court
Secretariat, 1975, p. 1). They required no formal educational qualifications.
A stipulation in the Village Courts Act 1973 that the courts should ‘adjourn
from time to time and place to place’ reinforced the intention that they
should be informal. The types of cases the courts could hear, according to the
Act, were limited and excluded, for example, divorce applications, offences
involving motor vehicles and land claims as well as indictable offences
such as manslaughter and murder. Village court magistrates could write
prison orders against disputants who failed to abide by court decisions, but
these had to be countersigned by a district court magistrate. Village court
activities could be overseen by members of the formal judiciary who could
also hear appeals by disputants against village court decisions. A ‘village
court handbook’ was issued for magistrates (Village Court Secretariat,
1976), listing the types of offences village courts could, and could not, hear
and the maximum penalties they could impose.
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The village courts soon came to suffer state neglect, in both provision of
resources and regular and systematic oversight (Goddard, 2009, pp. 57-71).
Left largely to their own devices, they adapted themselves to local sociality,
and their handling of cases involved a deft blending of introduced law and
local practice. Legislation allowed them to find individuals guilty or
innocent and to impose fines, compensation and maybe community work.
They were also encouraged to attempt mediations where appropriate. The
courts were supposed to have reinforcements for their decisions, such as
referrals to the next level of courts, police assistance and so on. Much of
the time these reinforcements were not practically available to them.
The magistrates were deliberately untrained in law and assumed to be
knowledgeable about local ‘customy’. The courts were remarkably successful
despite the lack of state support. They grew from a handful in 1975 to
more than 1,000 by the year 2000,* and have been very popular in village
society, hearing thousands of cases across the country yearly and playing an
important role in preventing parochial disputes from escalating into major
conflicts requiring the intervention of higher state agencies. Importantly
in the context of traditional gender politics and women’s general lack of
access to legal institutions, anthropological research throughout PNG since
the 1980s has found that village courts have provided a previously absent
forum for women, who have used them extensively and successfully in
parochial disputing (Goddard, 2005b, 2009, pp. 255-262; Neuhaus, 2009;
Scaglion, 1990; Scaglion & Whittingham, 1985; Tuzin, 1997, pp. 50-55;
Westermark, 1985).

Village courts have managed to creatively satisfy the demands of the
introduced law as well as their communities’ understandings of what is
fair and just. This has largely been due to their officers’ immersion in local
society, knowledge of the background of cases and their ability to interact
informally with interested parties and reach comfortable compromises.
Importantly, the courts have not been driven in practice by a definable set of
‘customs’, even though village court magistrates have become conditioned
into invoking both ‘custom’ and ‘customary law’ in discussing cases (see, for
example, Goddard, 2009, 100-109; Pupu & Wiessner, 2018). Rather, they
reflect the sociality of the particular community served by each of them
and apply a complex integration of introduced law and a variety of local
conventions in dispute management procedures (see, for example, Brison,

2 Exact figures are hard to achieve. There are possibly 1,500 courts active at time of writing, but lack of
regular state support and resources has caused many gazetted courts to close over the past four decades.

139



140

GRASSROOTS LAW IN PAPUA NEW GUINEA

1999; Demian, 2003; Errington & Gewertz, 2007; Goddard, 2009;
Scaglion, 1990; Westermark, 1986; Young, 1992; Zorn, 1990). Negotiating
sociocentrism, and historical and socio-political factors, they have been
‘keeping the sky up’. Given the local social context in which any village
court operates, the fate of individuals in court is sometimes determined
more by the need for harmony and good order in the community at
large than by principles of either Western or ‘customary’ law, and the
subjugation of individual ‘rights’ to wider community concerns is intrinsic
to local understandings of what should be done about a conflict. Under
the circumstances, decisions that appear to a Western observer to be unfair
to an individual disputant may be regarded as perfectly just by the local
community. Legal individualism, embedded in Western jurisprudence,
needs careful negotiation when magistrates are attempting to manage
underlying conflicts in their community. This is a burden that judges and
magistrates are spared in conventional courts in Western societies.

While the village courts have operated for several decades, surviving through
the dedication of their officers and their amenability to villagers, they have
not (as they were intended to do)’ displaced so-called unofficial courts, which
can be found everywhere. These have evolved into various forms of dispute-
managing forums commonly referred to locally by the Tok Pisin term koz.
There have been Christian church courts in many places since the beginning
of the twentieth century, and latterly there have been, for example, ethnically
based courts in migrant compounds in towns, ‘settlement committees’ in
informal urban housing areas, as well as ‘chiefs’ courts, and so on (Goddard,
2009, pp. 93-94). A more recent phenomenon are community-generated
non-official ‘village courts’, modelled on the official courts, where the latter
have been discontinued through lack of state support or in areas where the
official system was never introduced. Schwoerer gives an apt example of
such a court in PNG’s Eastern Highlands whose magistrates ‘base their
decisions on local perceptions of order and justice, all the while emulating
elements of state justice and constantly referring to the state as the source of

their legitimacy’ (2018, p. 342).

3 See Curtis and Greenwell (1971); Desailly and Iramu (1972).
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Development aid, human rights and the
rule of law

Two conventional themes have stimulated the interest of development aid
organisations in PNG’s village court system in recent years. One is ‘law and
justice’, which incorporates not only matters of judicial reform but also
concern about PNG’s ‘law and order” problem. The other is women’s rights,
which for some years has been a major focus of human rights discourse in
relation to PNG (see, for example, Brouwer et al., 1998; PWSU, 2018;
Talao, 2009). Further, as the village court system is a state-governed
institution by virtue of an Act of Parliament—the Village Courts Act—it has
the potential to serve attempts to combine the enterprise of strengthening
national governance processes with that of building the ‘capacity’ of those
community-level institutions judged to be contributing constructively to
development (see, for example, AusAID, 2007; Department of Foreign
Affairs and Trade [DFaT], 2015).

Given the large number and variety of societies in PNG, and the resulting
‘stylistic’ differences among village courts in accordance with their
integration into communities, the generalisations we can make about
their practice are limited. Accordingly, it is unwise to assume that training
village court magistrates towards a single universalised model of justice
would satisfy local understandings of injustice and its remedies throughout
PNG. Indeed, the colonial-era planners of the village court system were
careful to avoid training the magistrates beyond ensuring they understood
the limits of their jurisdiction and the penalties they could impose, and
that they kept basic records of cases heard and their decisions (Desailly
& Iramu, 1972; Village Court Secretariat, 1976). However, a different
politico-juridical sensibility is now being brought to bear on village courts in
interventions by development aid organisations in the village court system
attempting to make their practice compatible with development policy and
to draw them into the body of community-based institutions supported
by development aid. The new interventions are largely aimed at educating
them about (Western) jurisprudence and human rights.

The Australian Agency for International Development (AusAID)* began its
interest in the village courts in the 1990s, with early initiatives to regularise the
previously haphazard training programs for magistrates and to ‘strengthen’

4 AusAID was absorbed into the Australian Government’s Department of Foreign Affairs and Trade
(DFaT) in 2013 and is no longer an executive agency.

141



142

GRASSROOTS LAW IN PAPUA NEW GUINEA

the Village Court Secretariat, which was annexed to the PNG Department
of Justice and Attorney General. As Sachs observed, ‘development’ connotes
the best of intentions and also ‘allows any intervention to be sanctified
in the name of a higher goal’ (1992, p. 4). Village court magistrates had
for years been complaining of government neglect, poor remuneration
and a lack of support from other agencies (Goddard, 2009, pp. 60-71).
AusAlID’s interventions partly addressed their grievances in the (very) short
term, achieving some payments of long-overdue remuneration and the
production of an updated handbook for magistrates.’ Later the Australian
Government’s Department of Foreign Affairs and Trade provided assistance
to improve pay and conditions and to reinvigorate training programs
(DFaT, 2015).° However, development aid agencies responses in general are
‘no longer decided by the cry, but by some external standard of normality’
(Gronemeyer, 1992, p. 54; cf. Kyed, 2011, pp. 8-9), and a common
contingency of development aid is a need to make recipient organisations’
practice compatible with international principles to which the aid donors
subscribe (Kyed, 2011, pp. 6-10). In the case of village courts, the linked
principles are the rule of law and human rights.

The rule-of-law enterprise has been described as ‘big business’, connecting
national legal systems, transnational powerbrokers, Western ideas of
democracy, human rights and other issues related to global economics
(Nader, 2006, 104; see also Carothers, 2006a). Indeed, the ‘rule of law’ is
a repetitive phrase in UN statements on human rights, and the connection
between the two is taken for granted in development-related literature:

The rule of law can be defined as a system in which the laws are
public knowledge, are clear in meaning, and apply equally to
everyone. They enshrine and uphold the political and civil liberties
that have gained status as universal human rights over the last half-
century. (Carothers, 2006b, p. 4)

Some doubts have been expressed about the effectiveness of the rule-of-
law enterprise particularly in relation to improving the conditions of the
poor. Golub (2006), for example, delineates a ‘rule-of-law orthodoxy’ as

5  Back payments were successfully distributed in some areas, but not all. The updated handbooks
had limited distribution.

6 Due to the logistical impossibility of contacting all village courts and transporting magistrates to
a training venue, only a limited number of magistrates actually receive this ‘training’.



5. KEEPING THE SKY UP

a top-down, state-centred approach focused on formal judiciaries, and
he moots in preference a ‘legal empowerment’ alternative grounded in
grassroots needs and activities, but still incorporating human rights.

A conventional human rights discourse, reflecting UN definitions and
disseminated especially by the United Nations Educational, Scientific
and Cultural Organization (UNESCO), has been brought to bear on
village courts particularly in relation to women’s rights. Historically this
has continuity with the reconceptualisation among international agencies
of gender inequality issues during the 1990s as ‘women’s human rights,
and the advent of a ‘rights-based’ approach to development (Wilson, 2007,
p. 237). The interest of development aid organisations in women’s rights in
PNG has been informed by a view that women are disadvantaged in that
country economically and politically (see, for example, Garap, 2004; Topo,
2004; Vatnabar, 2003) and also as victims of misogyny and male violence
(Bradley, 1998; Macintyre, 1998; Dinnen & Ley, 2000). Commentaries
on women’s rights in relation to ‘development’ in PNG have situated men
as women’s competitors, maintaining traditional male dominance using

political strategies that are rationalised by appeals to ‘custom’ or tradition
(Bradley, 1998; Macintyre, 1998, 2005; DFaT, 2015, p. 62).

Until very recently the anthropological research evidence that women are
successful users of village courts relative to men (see above) barely appeared
in policy-related discussions even among academics, who instead cited
unreliable reports referring to the earliest days of the village court system
and the influence of ‘custom’ and ‘tradition’ (see, for example, Macintyre,
1998, p. 218; O’Collins, 2000, p. 6; Oram, 1979, p. 73; cf. Goddard, 2009,
pp- 85-86) or anecdotal accounts of women’s travails in seeking justice that
appear to not understand the jurisdictional limits of village courts.” Resultant
generalisations that village courts ‘demonstrate “excess traditionalism” when
dealing with cases of violence against women’ (McLeod, 2005, p. 115)
reflect the powerful influence of internationalised discourses of law and
rights, which displace cautious anthropological discussion of concepts
such as ‘rights’, ‘tradition’, ‘custom’ and ‘culture’ in favour of more familiar
Western imagery of countries such as PNG. More recently aid organisations

7 For example, a paper frequently cited in development and human rights literature on PNG about
women and village courts gave nine examples of complaints of injustice by women in the Highlands
Simbu Province (Garap, 2000), of which only two mentioned village courts. In the form briefly presented
by the author, at least, the determinations unsuccessfully sought by the women in those two cases were
actually beyond a village court’s jurisdiction, which suggests there was some local misunderstanding of
the village courts’ powers.
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have begun to recognise that village courts are a useful resource for women
(see, for example, Independent State of Papua New Guinea [ISPNG], 2010,
p- 19). Resultant strategies have included an attempt to stipulate that every
village court should have at least one female magistrate and to include
human rights awareness in magistrates’ training programs (see, for example,
ISPNG, 2010, pp. 22-23; DFaT, 2015, pp. 62, 79). However, a concern
for human rights awareness brought aid organisations to the dilemma
of ‘culture’.

The problem of culture

In addition to deconstructing the colonial origins of ‘customary law’ and
critiquing the postcolonial politics of ‘customs’ in Melanesia (see, for
example, Keesing & Tonkinson, 1982) in recent decades, anthropologists
have problematised the concept of culture, displacing earlier representations
that implied that non-Western cultures were homogeneous, bounded
and historically static, and correctively emphasising their hybridity and
mutability. Inasmuch as the difficulty of satisfactorily defining ‘culture’ has
consequently increased, the practical value of the concept has even become
a matter of debate (see, for example, Abu-Lughod, 1991; Kuper, 1999;
Sahlins, 1999). In contrast, development aid organisations tend to adopt the
earlier image of ‘culture’, thereby rendering it interchangeable with ‘custom’
and ‘tradition’, and are inclined towards equivocal assumptions about the
effect of indigenous culture on their endeavours. Critical literature since at
least the 1990s has drawn attention to the way development aid agencies
view traditional culture as a hindrance, in need of transformation because
‘many “old ways” of living turned out to be “obstacles to development™
(Sachs, 1993, pp. 4-5). Development-related discussion of the cultural
dimensions of history shows a ‘tendency to treat cultural characteristics as
trans-historical constants’ (Amin, 1990, p. 2). A disposition to see culture/
custom/tradition as an obstacle to the progress of, particularly, women’s rights
is a manifestation of a wider concern among human rights organisations, in
whose view anachronistic sets of beliefs and values are liable to be used to
justify discriminatory social behaviour (Harper, 2011, pp. 34-38). Recourse
to this outdated notion of culture has been seen by some anthropologists
as having hampered progress in developing universally workable models
of human rights (Eriksen, 2001; Merry, 2003).
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Paradoxically, though, human rights discourse acknowledges the need for
sensitivity to culture. It attempts to recognise culturally different views
of personhood and humanity and the political consequences of the way
individual and collective rights can be understood (see, for example, Messer,
2002, pp. 322-330). In policy about human rights and village courts in
PNG, UNESCO and Australia’s government-sanctioned development aid
organisations have attempted to incorporate human rights awareness into
village court officials’ training, particularly in relation to the rights of women.
A concern for sensitivity to ‘culture’ while promoting human rights has
accompanied an ideal that aid organisations should facilitate changes that
come from ‘within society’ (Garap, 2005). However, a dilemma arises from
the acknowledgement of what one advocate has called a ‘traditional’ system
of dispute resolution in PNG societies ‘based on collective rights’ (Garap,
2005, p. 9). The ‘collective rights” are seen as ‘difficult to reconcile with the
individual’s rights based on contemporary western systems’ and may pose
‘a threat to the rule of law’ (2005, p. 9). Accordingly, ‘traditional responses’
to crime are likely to breach human rights, and the ‘values’ underlying
such responses are seen to require attention (2005, p. 9). An example is a
concern expressed in a ‘law and justice’ initiative about family and sexual
violence in rural areas, where ‘cultural norms are the only “rules” (DFaT,
2015, p. 62), reinforced by the hasty generalisation that ‘rape and sexual
assault are typically treated as offences against a woman’s male relatives
with compensation paid to them to restore community harmony’ (DFaT,
2015, p. 62). Training in human rights, especially of women and children,
is recommended, ‘recognising that these are sometimes sacrificed in the use
of local cultural approaches to justice’ (2015, p. 79).

Implicit in this discourse is the Western concept of the individualised person
that persistently underlies UN policy (see United Nations, 1993, p. 1).
Eriksen (2001, p. 141) argues that UNESCO has a basic commitment to
individual human rights and therefore a contradiction occurs when it attempts
to accommodate notions of group rights and ‘culture’. While human rights
training for village court magistrates has been intended to contribute to the
development of ‘models for conflict resolution that manage the dilemma
between collective and individual rights' (Garap, 2005, p. 4), a distrust of
‘customy’ and ‘tradition’ and a concern for the ‘rule of law’ indicate a desire
to make village court practice adhere more closely to formal legal practice.
Where custom and tradition are taken to be characteristics of local ‘culture’
(imagined as a bounded and historically constant set of values), the concern
about village courts resonates with what Merry (2003, pp. 60—64) has depicted

145



146

GRASSROOTS LAW IN PAPUA NEW GUINEA

as an attitude towards culture that accompanies human rights assessments
globally. Conformity to universal standards is inevitably demanded as human
rights lawyers and activists are committed to implementing these rather
than subscribing to a complex variety of ideas about the nature of rights and
obligations (Merry, 2003, p. 68).

Conclusion

The management of disputes and social breaches in Melanesian societies
did not traditionally adhere to structurally stable ‘customs’ or ‘customary
laws’. It was flexible and adaptable, dependent on social context and
historical processes, and largely determined by sociocentric, rather than
individualistic, considerations particularly in respect of matters of liability.
When the village court system was introduced at the end of the colonial
period, it was supposed to blend a simple form of Western law with
imagined ‘custom’. Subsequent neglect by the state meant the courts were
largely thrown back on their own social resources, resulting in a creative
interpretation of both law and ‘custom’ that demonstrated the same
flexibility and adaptability as traditional dispute management. They have
not actually been applying ‘custom’ (i.e. a set of traditional rules). For
several decades they have been skilfully negotiating the integration of simple
legal principles with sociocentric local community understandings of what
is fair and just. A contingency of this project is an ability to recognise
the wider historical and social conflicts of which immediate disputes are
frequently manifestations. In other words, illustrating Zorn’s previously
mentioned observation about Melanesia, village courts are realistically
‘managing’ disputes rather than ‘settling’ them. In this they also exemplify
the analytical appropriateness of the abovementioned ‘processual paradigm’
mooted by Comaroff and Roberts. However, in the light of the anomalies
of human rights discourse, initiatives like those of UNESCO and Australia’s
government-sanctioned development aid organisations appear to be
increasing the regulation of village court practice in favour of a legalistic
concern with human rights, reflecting state policy and practice (since the
state is charged with implementing human rights initiatives) rather than
values held by the diverse societies served by the courts.

Until now the effects of development aid interest in village courts have been
limited by the ongoing state weakness and inadequate service delivery that
aid organisations attempt to shore up or circumvent. While official reports
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of periodic reassessments and training programs delivered by external aid
agencies imply positive achievements (see, for example, DFaT, 2015, 2016),
the exercises do not in practice reach all of PNG’s far-flung village courts.
In areas that are infrastructurally ill-served, many village court officials have
remained unpaid for long periods (see, for example, Gumar, 2020; The
National, 2015a) and still do not receive the updated handbooks that are
supposed to be distributed nationwide.® Where village courts manage to
survive in these neglected areas, they continue to ‘hold the sky up’, in the
best interests of their communities as a whole. In urban circumstances, and
rural areas that are more accessible to training exercises and material support,
there has been a steady increase in the impact of the legal and human rights
models embedded in development aid practice (see, for example, Demian,
2014; DFaT, 2016; The National, 2015b).

If the efforts of development aid organisations eventually embrace all of
PNG’s village courts, it is inevitable that the drive to uniform practice in
the courts would result in an emphasis on individual rights and a more
rigid application of legal principles of individual responsibility and liability.
Whether a development of this kind—obliging village courts to be less
cognisant of the socio-historical context of cases—would lead to greater
community acceptance of legal individualist principles is hard to predict.
After all, juridical interventions, which date back to the early colonial
period, have still not homogenised local community notions of justice in
PNG. It is possible that, as magistrates are increasingly taught to adhere to
a jurisprudence that is alien to the sociocentric understanding of justice that
continues to prevail in Melanesian societies overall, the intimate relationship
between the practice and deliberations of village courts and the sociality
of the communities they serve will be weakened. In that case it is possible
that villagers will increasingly turn to the unofficial courts I noted above,
particularly in the current political and social climate where contemporary
notions of ‘custom’ are being rhetorically championed in the interests of
cultural preservation.

8 I can attest to the lack of payments and limited distribution of handbooks, uniforms, etcetera, from
personal experience since my concentrated fieldwork on village courts in the 1990s (see Goddard, 2009):
I retained computer file copies of English-language and lingua franca versions of an updated village court
handbook produced in 2004, from which I printed copies to take with me on subsequent visits to PNG.
I gave these to chairing magistrates in some areas I visited who went for lengthy periods without pay
or administrative supplies. They remained dedicated to their job. As they were mostly aged and very
experienced, the main practical worth of the handbooks to them was to provide updates on the maximum
penalties they could impose for offences, and to be able to cite from the book when explaining penalties
and the courts’ jurisdictional limits to disputants, who commonly misunderstood the latter.
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