Divorce divide: How divorce laws
discriminated against women
before ‘no cause’

PATRICIA CLARKE

On 16 August 1928, twenty-one-year-old Sydney journalist Iris Chapman Norton
married Harry Norman Dexter, a sports journalist, aged twenty-seven. A few months
later, Harry began bashing Iris viciously and this continued for more than two years.
Towards the end of 1930, Iris fled from Harry and, in 1934, she sought a divorce on
the ground of ‘constructive desertion’—that is, she had been forced by her husband’s
violence to desert their home and the marriage relationship.

From the age of fifteen Iris had lived and worked in the world of journalism. Her
friends and workmates were journalists, a profession usually categorised as socially
and politically more liberal than mainstream society. This applied even more to
women journalists, who were employed at a time when most middle-class women
were stay-at-home housewives and mothers. Moreover, female journalists worked
in an overwhelmingly male occupation. At the time of his marriage to Iris, Harry
Dexter represented one of the more conservative male journalists, working as a racing
reporter—an exclusively male domain.

This article details the history of Iriss quest for a divorce to its ironic conclusion
in 1950. Her story is told in the context of changing interpretations of the law
on constructive desertion. The focus of the article is the life of Iris Dexter and the
devastating effect of her abusive marriage and subsequent failure to get a divorce
under the divorce law and its interpretation in New South Wales in the 1930s.
It draws attention to a case with similarities to Iris’s that began in Victoria twenty
years later and culminated in an appeal to the British House of Lords where there was
a very different outcome.

Interpretations of constructive desertion

Constructive desertion was a ground for divorce in New South Wales from the
establishment of responsible government in 1856, when the colony passed laws on
divorce identical to those in Britain. These laws remained in force after Federation
but, increasingly, judges tended towards a narrow interpretation. Mr Justice D. M.
Selby, judge of the Supreme Court of New South Wales (1964—76), wrote that the
courts, in deciding whether a course of conduct amounted to constructive desertion,
tended more and more towards a subjective test:
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The degree of gravity of the respondent’s misconduct became less important;
the matter to be examined was his intention. The question was not merely
whether the respondent’s conduct forced the petitioner to leave, but whether he
intended to drive the petitioner away. As a result of this trend, many petitioners
suffered considerable hardship, for although the respondent’s conduct had been
intolerable it was held not to amount to constructive desertion because the
petitioner failed to prove an intention to destroy the matrimonial relationship.'

Iris Norton’s early life and career

Iris Chapman Norton was born in the Sydney suburb of Haberfield in July 1907 to
Wykes Strange Chapman Norton, merchant, and Eva Grace Norton, formerly Robey.
Her great grandfather, Michael Nason Chapman, was mayor of Sydney in the 1880s
and represented Glebe in the New South Wales Legislative Assembly.

Born in County Cork in 1822, a son of property owner Michael Chapman, Michael
Nason Chapman arrived in Sydney in 1840 and soon established himself as a
successful businessman trading as an ‘oil and colourman’ (i.e. a manufacturer and
supplier of paint). He lived with his family at Cloyne Lodge, a substantial house in
Hereford Street, Glebe. He died at Glebe on 23 February 1906 and was buried after

a Methodist service.?

One of his daughters, Ellen Chapman, married Wykes Norton, and their son, Wykes
Strange Chapman Norton,* was Iris’s father. The afluence and standing that Michael
Chapman had enjoyed did not extend to his Norton descendants. Iris was educated
at Haberfield State School—and, for a time, at Springwood, where she loved the
trees. She began work at the age of fifteen. Although Iris was independent by nature,
her limited schooling and early entry to the workforce were more likely to have been
due to a lack of parental financial support and the beginning of the breakup of her
parents’ marriage and the family home.’

As a child, Iris contributed to the ‘Sunbeams’ page of the Sydney Sun and in 1922
she started work editing comics for the Sunday Times under the pseudonym ‘Black
Opal’. At sixteen she was employed on editorial work for a new weekly film magazine,
Photoplayer; she also contributed to Smiths Weekly and filled in as editor of 7heatre

1 D. M. Selby, “The Development of Divorce Law in Australia’, Modern Law Review 29, no. 5 (September 1956):
483, doi.org/lO.l 111/j. 1468-2230.1966.tb02255..x.

2 A. W. Martin and 2. Wardle, Members of the Legislative Assembly of New South Wales 18561901 (Canberra:
Australian National University, 1959); C. N. Connolly, Biographical Register of the New South Wales Parliament
1856-1901 (Canberra: Australian National University Press, 1983); ‘Michael Chapman’, City of Sydney, Sydney’s
Aldermen, accessed 12 August 2023, www.sydneyaldermen.com.au/alderman/michael-chapman/.

3 Terri McCormack, ‘Chapman, Michael’, 2011, Dictionary of Sydney, accessed 12 August 2023, dictionary
ofsydney.org/entry/chapman_michael.

4 NSW Registry of Births, Deaths and Marriages, 6311/1883, birth and parentage of Iris’s father, Wykes Strange
Chapman Norton.

5 Norton v. Norton 1929, New South Wales Supreme Court, NSW State Archives, Court Reporting Office
Transcripts.
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Magazine. First published in 1905 as Theatre: An Illustrated Monthly Devoted to the
Dramatic Arts, the magazine became the leading voice for legitimate and variety
theatre in Australia. In January 1924, its name changed to 7heatre, Society and Home,*
later succeeded by the weekly just Ir, which combined gossip, anecdotes, industry
news, show listings and critiques of performances with fiction, fashion, recipes and

household hints.

Although the advertising and, to a considerable extent, the content of these magazines
were dominated by American film interests, they also supported the local variety and
film industries.” By the time the last one ceased publication, Iris had accumulated
a great deal of knowledge of editing and publishing processes and the theatrical
and film scene. The latter was invaluable background for her new job managing
publicity for Fullers’ Theatres vaudeville circuit and its occasional legitimate theatre
productions, such as drama. A short time later, she took up the position of publicity
manager for the Hoyts motion picture chain.?®

Iris gained a reputation as a short story author from an early age. When she was
interviewed just before her marriage in 1928 for the Australian Womans Mirror, she
was described as ‘one of the brightest Mirror story-tellers’. The poet, novelist and
journalist Zora Cross, who interviewed Iris under her pseudonym ‘Bernice May’,
described her as a ‘brilliant young person’ who was ‘warm and friendly’ and ‘vividly,
vitally Australian’. She had ‘titian hair, grey eyes, charming complexion, clear skin
and a soft, sweet mouth’. Cross noted that the portrait that was to accompany the
interview made her look ‘far too hard’.’

The strongest impression that emerges from the interview is Iriss devotion to work.
She told Cross that she intended to work on her wedding day until 2pm, when it
would be time to leave for the ceremony. Cross wrote that Iris did not bother to
hold up the feminine torch, implying that she was already the epitome of feminist
ambition:

What a flapper! What a wonderful young thing! ... neither conceited nor
proud of what she had achieved; just maintaining a big position over the heads
of men by sheer brains and by that which one is born with—power ... she was
thrilled to see me, showed me the best chair, reached for cigarettes that were
not there, called Teddy [her office boy] to buy some for her ... she said she
could not talk without smoking.

6 “The Theatre Magazine’, Australian Variety Theatre Archive, accessed 12 August 2023, ozvta.com/industry-
misc-2/2/.

7 ‘JustIt’, Australian Variety Theatre Archive, accessed 12 August 2023, ozvta.com/industry-misc-2/2/.

8  Zora Cross, Iris Norton by “Bernice May”, Australian Woman’s Mirror (AWM), 11 September 1928, 10, 54.

9  Cross, ‘Iris Norton’, 10.
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Questioned about her work publicising Hoyts, Iris replied:

I consider women are ideally suited to publicity work ... because of their innate
sense of the artistic, their understanding of little things that usually escape men,
and their ability of making the best of a good thing or a bad thing. This does
not mean I think all women could handle the work. It is a case of growing up
in the industry and understanding it from a newspaper angle or of a capability
to become attuned to its newness. This, of course, applies to movie publicity.

When Cross asked if she liked the work, Iris said: ‘Oh, it is exhausting—but so easy

when you get to know it. Of course, I have done it for a long time.™*

A short-lived marriage

The day following the interview, Iris Norton entered marriage with Harry Dexter as
a supremely confident young woman. From the time she began work at fifteen, she
had displayed remarkable enterprise and agility in jumping to another job when the
previous one disappeared in a rapidly evolving industry. By 1928, she had reached a
position of power, doing work she loved. She was quite unlike most young women who
married in the 1920s. She had no intention of giving up work to become a housewife.
She seemed quite unaware that her husband had a different view of marriage. Both
appear to have entered marriage with, at most, a superficial knowledge of each other’s
character—it may have been a marriage based purely on sexual attraction. Iris did not
recognise Harry’s propensity to dominate or that he held a much more conservative
view of marriage than she or her journalist friends, or even that he drank a great deal.

Before long, the marriage that Iris had entered so blithely was in serious trouble; by
its end, two years later, she was physically and mentally distraught—a ragged nervous
wreck. Evidence emerged at her subsequent divorce hearing that they were happy for
a mere two months, after which Harry Dexter began drinking heavily and assaulting
her. Iris fled from her husband in December 1930 and filed for divorce on 17 August
1934, more than the three years required before desertion could be used as a ground
for divorce."

The case of Dexter v. Dexter

Journalist Elizabeth Riddell’s evidence

Justice Francis Stewart Boyce KC, who was assigned to the case of Dexter v. Dexter,
agreed to hear evidence from the journalist Elizabeth (Betty) Richmond Riddell of
Loftus Road, Darling Point, on 11 April 1935, ahead of the main hearing, because
Riddell was leaving by ship for London the following Tuesday.

10 Cross, ‘Iris Norton’, 10.
11 Dexter v. Dexter 1934, Supreme Court of New South Wales in Divorce.
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Born in Napier, New Zealand, Riddell had arrived in Sydney in 1928, aged twenty-
one, to write for Ezra Norton’s Truth ¢ Sportsman. At the time of her evidence in
the Dexter case, she was working for Smiths Weekly, where she later won a Walkley
Award for excellence in journalism. During her overseas trip in 1935, she married
Edward Neville ‘Blue’ Greatorex, a former Australian rugby union international and a
fellow journalist. In London, Riddell managed to score a short stint working on Lord
BeaverbrooK’s tabloid newspaper the Daily Express, a mecca for Australian journalists.
During World War II, she was a foreign correspondent reporting from London and
New York. After the war she became a distinguished arts and literary critic and a well-
known poet.'

At the divorce hearing, Elizabeth Riddell testified that she had known Iris and Harry
Dexter since 1928 when they were living at Wylde Street, Potts Point, but that she had
not seen much of them then. She visited them after they moved to Blackstone Flats,
Elizabeth Bay, and then when they lived at the Macquarie Private Hotel in Tucson
Street. From March 1930, when she moved into a flat, they visited her regularly.

Riddell said that they were very unhappy while living at the Blackstone Flats, due
to Harry Dexter being drunk so often. She testified that practically every time she
saw him, he was drunk. He was very abusive and would call Iris ‘very filthy names’.
In reply to a question from Justice Boyce, Riddell said he called Iris a ‘harlot’ and
a ‘whore’ many times, claiming that she had been committing adultery with men.
There was not the slightest justification for such accusations. Riddell continued:

I saw her once with a cut cheek near the eye and a black eye, and I have seen
bruises on her neck and the upper part of her arms. One night she came to
the guest house where I was staying ... she was hysterical and had a nightgown
under her arm and asked if she could stay with me ... I saw him one night
pushing her against the wall with the flat of his hand, he was pushing her up
against the side of the wardrobe in their flat at the Blackstone.

After several such incidents, Iris sought refuge with Elizabeth Riddell in early
December 1930 and stayed until the end of January or early February 1931. Riddell
testified that Iris arrived in a ‘dreadful’ state, she was ‘crying and sick’ and ‘thin and
nervous looking’, in contrast to her appearance at the time she married, when she
had been ‘plump and very healthy’. During the time that Iris was at her flat, Riddell
stated that Harry Dexter arrived drunk many times, yelling abuse at Iris but never
once asked her to return to him. According to Riddell, once Iris left her husband, she
noticed a vast improvement in her health.

12 Sandra Hall, ‘Elizabeth “Betty” Riddell’, Media Hall of Fame, accessed 12 August 2023, halloffame.
melbournepressclub.com/article/elizabeth-riddell; Papers of Elizabeth Riddell, National Library of Australia (NLA),
MS 9236.
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In the final part of her evidence, Riddell testified that she had known a man named
Aria for eight years, longer than she had known Iris. He often visited her flat and
met Iris Dexter when she was living there. He felt sorry for Iris and arranged to take
her for motor car rides in the country to get some fresh air; Riddell often went with
them. During the time Iris was staying at her flat, Riddell said, she saw no sign of
‘impropriety’ between Iris and Aria."

Aubrey J. Aria, son of Charles and Eleanor Aria, was born at Balmain on 7 May
1904. He was a Sydney artist who worked as a cartoonist, illustrator, caricaturist
and advertising agent. His cartoons and illustrations appeared in many magazines
including Smiths Weekly, the Guardian and the Sun. The National Library of Australia
holds his cartoon series “The Aria Kids’, which appeared in the Australian Woman’s
Mirror and the Bulletin in the early 1930s; a sketch of Robin Loveday and Aria’s
Mr Tutt cartoon series is in the State Library of New South Wales.'

Iris’s evidence

The main hearing in the Dexter v. Dexter case occurred on 3 May 1935. Evidence
was presented of the marriage of Iris Chapman Norton and Harry Norman Dexter
at St Mary’s Church of England, Waverley, on 16 August 1928. Iris stated that the
couple lived first in a flat in Wylde Street, Potts Point, then at the Blackstone Flats in
Elizabeth Bay, and finally at the Macquarie Private Hotel, Potts Point. She was happy
for the first two months of her marriage, after which her husband began to drink
heavily. She saw very little of him and there was no home life.

In February 1929, after they moved to the Blackstone Flats, Harry Dexter drank very
heavily and did not come home much at night. Iris stated:

He ill-treated me, struck me with his fist and beat me about the body with a
razor strop, and pulled my hair, and pushed me against the walls; and he
abused me.

Asked by her barrister, Mr Little, to write the words Dexter called her she wrote:

gutter prostitute, town pushover, the stuff of the town, f***shit, bloody harlot.
He said that I was committing adultery with every man in town. There was no
truth in it whatsoever. As a result of his accusations I did not go out at all, I was
afraid of him, I stayed at home.

In June 1929, after another physical and verbal attack, Dexter dragged Iris, who
had been reading in bed in her nightdress, into the hallway of the Blackstone Flats
and locked the door. When he allowed her to re-enter, he attacked her again, and after

13 Dexter v. Dexter 1934, Boyce, J., 11 April 1935.
14 NSW Registry of Births, Deaths and Marriages, 10067/1904, birth of Aubrey J. Aria (i.e. George Aubrey Aria).
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she said she wanted to dress and leave him, he stopped her getting to the clothes closet
and locked her in the bedroom. The next morning, he told Iris that he was sick, and
she agreed to stay.

Continuing her evidence, Iris stated that Dexter improved for a few weeks, during
which he drank moderately, but then he returned to excessive drinking and began
ill-treating her again, pushing and beating her. In December that year he came home
late, Iris testifying that he was ‘very much under the influence of liquor, he was very
drunk’. When he asked where she had been, Iris replied she had been at home all day.
Dexter said he did not believe her and that she had had men in the flat.

Iris attempted to leave the room but Dexter struck her with his fist on the side of her
jaw and knocked her down. She was momentarily stunned, then she discovered
her cheek was split open and bleeding. When she could not stop the bleeding she
asked her husband for help, but he did nothing. Iris ran up Elizabeth Bay Road to
Dr Coghlin, who took her to a private hospital and under local anaesthetic inserted
a steel clip in her face, where it remained for a fortnight. To a question from the
judge, Iris replied there was still a faint mark on her cheek.

In February 1930, the landlord at Blackstone Flats told Dexter, who owed a lot of
rent, to vacate the premises, and they moved to the Macquarie, a private guest house
in Potts Point. They did not resume marital relations because her husband said he
was sick. At the Macquarie, Iris testified, Dexter drank heavily and was cruel to her.
‘He beat me with his fists and his hands, he pulled my hair and accused me of all the
expressions I have written down.’

In November 1930, when her husband came home very drunk, he caught her by the
hair, accused her of being out with men all day and, after ‘rearranging’ her nightdress,
beat her with a razor strop all over her bare body. When she tried to leave, he caught
her by the throat. Iris screamed for help and for him to stop. The landlady, Mrs Angel,
cried through the door: ‘Stop it or I will get the police.” Dexter continued to beat Iris
and her screams brought a crowd to the door, including a friend, Mrs Chaplin, who
took Iris to sleep in her room, which was next door.

The following night, Dexter told Iris he was very ill with tuberculosis and would give
up drinking, but after about two weeks he began drinking again. Iris attempted to
leave but Dexter followed her down the street, threatening to beat her and screaming
abuse until he caught her in a laneway and dragged her back. At the beginning of
December 1930, Iris left and went to stay with Elizabeth Riddell in her flat in Rosslyn
Gardens.

After she had been there a few days, Dexter hammered on the door, calling Iris a
prostitute and making such a disturbance that she let him in. He caught her by the
throat and kicked her and beat her with his fists while she continued to scream for
help and used a coat hanger to defend herself. When he returned the next night,
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Elizabeth Riddell was at home. He pounded on the door for a long time, calling Iris
a harlot and accusing her of being ‘on the town’. Riddell told him through the locked
door: ‘If you don't go away I will put the police on to you.’

Iris testified that, while staying at Riddell’s flat, she met Aubrey Aria who was very
kind to her at a time when she was ‘very rundown ... nervous and unhappy’. Aria
took her to dinner and to events to try to cheer her up. At weekends he took Iris and
Elizabeth Riddell and sometimes other friends on picnics into the country. In January
1931, Iris moved to a small, rented room at Lindells in Macleay Street, Potts Point. In
reply to the judge, she said the rent was one pound per week, which she paid herself
from the small amount of money she earned as a journalist.

Mrs Sarah Chaplin, a widow, 63 Pacific Highway, Hornsby, gave evidence that she
had shared a table in the dining room with the Dexters while living at the Macquarie
Private Hotel in 1930. She described Dexter as ‘very often morose, rude and
unsociable’, and that Mrs Dexter ‘seemed to be trying to keep him in good humour’.

Aubrey Jack Aria, commercial artist of 88 Roslyn Gardens, gave evidence that he had
been a friend of Elizabeth Riddell for many years and had met Iris Dexter when she
was staying with Riddell. Aria stated:

Mrs Dexter appeared to me to be in a state of agitation and a state of despair.
I endeavoured to cheer her. We dined together and went to many theatres and
picture shows.

Aria said he helped Iris with small amounts of money when she took a room at
Lindells. He made several proposals to her, but no adultery took place until they
began living as man and wife at Hunters Hill and then at Double Bay. Aria could
not remember when these moves took place but believed it may have been early
March. ‘I want to marry her’, he said. The remainder of Aria’s evidence consisted of
his vague memory of where and when he and Iris began living together. Justice Boyce
questioned Aria closely on this, and Iris Dexter’s barrister, Mr Little, followed with
further questions. The hearing of evidence concluded when Aria retired."

Evidence raises queries

It is obvious from Riddell’s evidence that it was not feasible for Iris to continue staying
with her. Harry Dexter’s frequent, loud and abusive visits put Riddell at risk of being
the subject of complaints by other tenants and, ultimately, of her landlord demanding
that she vacate her flat. Further, while there is every reason to believe that a strong
physical and emotional attraction developed between Iris and Jack Aria, it is also the
case that Iris needed a man as a protector from Harry Dexter.

15 Dexter v. Dexter 1934, Boyce J., 3 May 1935.
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Several aspects of the evidence at the hearing were hidden behind veiled references,
for example, the use of ‘impropriety’ for sexual relations. The exact abusive names
Harry Dexter called Iris were seen only by the judge, not the other witnesses.
References to sexual assaults were hidden behind words such as ‘rearranging’ Iris’s
nightdress, pushing and forcing her against a wardrobe door and dragging her back to
the apartment. Another aspect, that of Iris agreeing several times to return after Harry
promised to reform, was a pattern common to similar cases. A further question that
arises from the evidence is the threat to call the police and why this never eventuated.
This reflected a commonly held view that the police would be of little use, reinforced
by Colin James in his history of cruelty in Australian divorce:

Despite the Bulletin’s comments about the ‘wallopers’, in some places police
practice and official policy was not to interfere in ‘minor assaults’ by a man
on his wife. In most Australian colonies, ‘police culture’ was sympathetic to
the world-view of controlling men, and slow to change. The initial attitude
of the police towards a report of wife-abuse often determined the success
of the subsequent events in protecting the wife. For example, the husband’s
perception of a limited police response to his violence was likely to reinforce his
dominant attitude towards his wife. Similarly, a moderate response by a court
to a woman’s allegations of her husband’s cruelty and abuse tended to confirm
the man’s attitude and encourage his controlling behaviour, as it dissuaded the
wife from further complaint.'®

There is also a query concerning why Iris, who was twenty-three when she left her
husband, did not seek refuge with her parents. It was usual for adult children to
remain living with parents, paying board and contributing to the household income
once they began working. Unusually, Iris was living independently at Thomas Blamey
Drive, Bondi, at the time of her marriage. When she was interviewed just before her
marriage, she said she was ‘madly devoted’ to her mother and she was equally devoted
to her young brother, sixteen-year-old Billy. Her mother, she said, ‘never calls my
bad temper anything but temperament and pokes faces with me at editors who send
me rejected copy’.” Why did she not flee to her mother during the horrors of her
marriage rather than seek refuge with her journalist friend Elizabeth Riddell?

The answer to this query lies in another New South Wales divorce file, which discloses
that not only had Iris’s father deserted her mother, but also he had left her without
support or anywhere to live. When Eva Grace Norton started divorce proceedings
against her husband on 9 September 1929, she was living in cheap accommodation
at 46b Darlinghurst Road, Kings Cross, and had so little income she was granted
exemption from legal fees.

16  Colin James, ‘A History of Cruelty in Australian Divorce’ (paper presented at ANZLHS Conference, Hobart,
8-10 December 2006), ANZLHS E-Journal (2006): 11, www?5.austlii.edu.au/au/journals/ ANZLawHiste]1/2006/7.pdf.
17  Cross, ‘Iris Norton’, 54.
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Eva Norton stated that she was married on 31 September 1906 to Wykes Strange
Chapman Norton according to the rites of Congregational Church. There were two
children of the marriage, Iris Chapman Norton and Wykes William Norton, both
over the age of sixteen years. She was not in receipt of moneys above two pounds
five shillings a week, she had no possessions worth more than fifty pounds and she
did not know her husband’s income. She asked the court to suspend payment of
any fees associated with her divorce petition. Eva Norton’s petition for divorce from
Wykes Norton was successful and a decree nisi announced in the Matrimonial Causes
Jurisdiction of the Supreme Court of New South Wales in 1931.'8

Dexter v. Dexter: Judgement

While she waited for the judgement of Justice Boyce, Iris may have realised she had
little reason to expect a favourable decision. Although he had ‘a deep sense of human
sympathy’,"” Boyce came from a conservative background and he had followed
a conservative path in politics. He appeared unlikely to rock the boat.

Francis Stewart Boyce was educated at The King’s School, Parramatta; Sydney
Grammar School; Rugby College in England and the University of Sydney. Called
to the bar in 1897, he was made an acting judge of the District Court in 1916 and
a King’s counsel in 1924. The previous year, he had been appointed a member of the
New South Wales Legislative Council, representing the conservative Nationalist Party.
From 1927 to 1930, he was attorney-general and vice-president of the Executive
Council in the conservative government of Sir Thomas Bavin. He had been a judge
in divorce for three years when he delivered judgement in the Dexter case.?® At sixty-
three years of age, he was an elderly man (the average life expectancy for men in
Australia at the time was sixty-five years).”! He died in 1940.

At the conclusion of evidence, Justice Boyce addressed Iris’s representative, Mr Little:

You will have to argue it, Mr Little. There is surely no such case as this that
has ever come before the Court. I know of none. Take it for granted that the
constructive desertion is true, and there is no reason why I should disbelieve
any of that evidence; she leaves her husband in December, meets a man in
December, and in three months’ time goes to live with him, there being no
evidence of her being poor or pushed over the brink in any way. There is no
evidence of that at all, this woman simply takes a fancy to somebody else, and
goes to live with him.

18  Norton v. Norton 1929, NSW Matrimonial Causes Jurisdiction, Notes.

19 Martha Rutledge, ‘Boyce, Francis Stewart (1872-1940)’, Australian Dictionary of Biography, National Centre of
Biography, The Australian National University, published first in hardcopy 1979, accessed 12 August 2023, adb.anu.
edu.au/biography/boyce-francis-stewart-5320/text8985.

20 Rutledge, ‘Boyce, Francis Stewart’.

21 ‘Life Expectancy in Australia, from 1870 to 2020’, Statista, accessed 12 August 2023, www.statista.com/
statistics/1041176/life-expectancy-australia-all-time/.
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This decision was reserved after Mr Little cited Perzy v. Petty 1908 Probate and other
cases (not specified in the transcript).

After a wait of about six weeks, the court reconvened on 19 June 1935 and Iris heard
Justice Boyce announce his decision:

In this case the petitioner sues for dissolution of her marriage on the ground of
desertion during three years and upwards. I find the first and second issues in
her favour. She was constructively deserted in December 1930. Within a few
weeks, in March, she went to live with another man, and is still living with
him. She was in work, and according to herself there was no financial necessity
compelling her to do what she did. Although this man who desires to marry
her and is living with her says he gave her a couple of pounds in all. They
lived together as Mr and Mrs Dexter. There is not the slightest interest of any
children concerned in this case. Each case must depend upon its own facts, and
in my view I should not exercise my discretion in this case.

I find the petitioner domiciled as alleged, I find both issues in her favour, but
in view of the disclosure made I dismiss the petition.*

Historical background to ‘constructive desertion’

Justice Boyce’s decision against granting a divorce on the ground of ‘constructive
desertion’ was not unusual. In effect, Iris was denied a divorce because she was
defying public morality by openly living with a man other than her husband. Colin
James, in his article on cruelty in divorce, stated that it was common for judges to
deny divorce for any number of reasons when the case was based on the ground of
constructive desertion:

These cases turned on judges’ values more than cases based on other grounds

ecause the construction involved a personal view of the evidence. ically,
b th truct lved 1 f the evid Typically
judges exercised their discretion in deciding whether the husband’s cruelty
was ‘acceptable’ or whether the circumstances required a decision based on
a precedent authority.”

James cited a case in which the judge accepted that the husband beat and burnt
his wife, threatened to strangle her, and to shoot her and then to shoot himself.
He also battered their baby and, when she managed to escape from him on one
occasion, he forced her to return by further assaults and threats to kill. Yet the judge
decided that:

22 Dexter v. Dexter 1934, Boyce J., 19 June 1935.
23 James, ‘A History of Cruelty’, 22.
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the law of constructive desertion has gone far enough, and I am not inclined to
extend it. Marriage is marriage however miserable it may turn out to be ... [ am
very strongly of the opinion that the interests of the public, and the interests
of morality require that marriage should not be dissolved for such trivial causes
as exist in this case.?

Compared with judgements such as this, it is clear that Justice Boyce was sympathetic
to Iris’s plight as a battered wife and recognised her need to escape. He refused to
grant a divorce because she was living with Jack Aria and had been doing so since
shortly after leaving her husband. Moreover, at the time she left her husband, she was
able to support herself as a journalist.

As mentioned earlier, Iris and Harry Dexter held different ideas regarding the concept
of marriage. At the time of their marriage, twenty-one-year-old Iris had experienced
infidelity and divorce in her parents’ marriage and had been living independently
for some time. Harry Dexter, at twenty-seven, was still living with his parents. Fairly
unusually among journalists in their circle, he held the conservative and unshakable
view that he should be the sole breadwinner, even though his expenditure on alcohol
made this impossible. As we have seen, he was unable to pay the rent. In the twenty
years that transpired before he married again, he underwent a remarkable change in
his views, as will be disclosed later.

The Great Depression and World War Il

Following her failure to secure a divorce in 1935, Iris Dexter continued to live through
the second half of the 1930s and the 1940s with Jack Aria at 85A Ocean Street,
Woollahra. Iris’s child-bearing years passed by during this time and they did not have
any children. For several years from the time she moved from Elizabeth Riddell’s unit
early in 1931, Iris wrote a regular film review column, ‘At the Pictures: Latest Talkies
Reviewed’, for the Sydney Mail. During the Great Depression, journalism jobs dried
up, especially for women, and Iris was unemployed at the time her divorce case came
to court. At some stage, she got a job in the advertising section of a department
store, supplementing her income with freelance articles and short stories contributed
to Smiths Weekly, the Sunday Telegraph, the Sun and the Guardian. She began
contributing to the ABC Weekly soon after it began in 1939. Proud of her profession,
she continued to list her occupation as ‘journalist’ on electoral rolls from the time she
enrolled at twenty-one to her death.”

24 James, ‘A History of Cruelty’, 23.
25 Patricia Clarke, Bold Tyjpes: How Australia’s First Women Journalists Blaged a Trail (Canberra: National Library of
Australia Publishing, 2022), 188.
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In October 1940, a year after the start of World War II, Iris got her first permanent
job in journalism when she was engaged as a reporter by the weekly Woman, a down-
to-earth magazine that was more daring in its social policies than other women’s
papers such as the Australian Women's Weekly. In 1941, Woman included a regular sex
education page by sexologist Dr Norman Haire, and a column on relationships by
left-wing writer Alan Marshall.

In 1942, while Iris was writing of other women’s tragedies of husbands and sons killed
in battle and of the loss of fifteen thousand troops taken prisoner by the Japanese
at the fall of Singapore, she heard of the death of her dearly loved younger brother,
RAAF Sergeant William Wykes Robey Norton. While attached to 214 squadron
RAF, Norton was shot down flying over the Netherlands. He is commemorated on
the Roll of Honour at the Australian War Memorial, Canberra.?¢

Iris was described as Woman’s ace reporter when she was assigned to join a group of
women war correspondents taken on a tour to report on the work of servicewomen
at secret war bases stretching from the Riverina in the south-west of New South
Wales to far north Queensland. In addition, she wrote a weekly column under the
pseudonym ‘Margot Parker’, in which she took a satirical, humorous look at the
foibles of civilians adapting to wartime regulations.”

Divorce at last

The ironic end to Iris’s quest for a divorce came in 1950, when she received a court
notice that her husband Harry Norman Dexter, who was based in Melbourne as
a sports and racing writer for the Sydney Sun, was suing her for a divorce on the
grounds of her desertion in 1930.% His petition for divorce sailed through the New
South Wales Supreme Court. The following year he married cadet journalist Nancy
Nugent, who was twenty-two years his junior and had just lost her job on the women’s
pages of the Melbourne Herald.”’

Harry Dexter had undergone a remarkable change in the twenty years between his
first and second marriages. After his first, he left behind a battered wife with a ruined
career. In his second marriage, he placed no obstacle in the way of his wife working
as a journalist. In the 1950s, they worked together for a public relations firm before
Nancy Dexter returned to journalism in 1960 on the Herald's social pages.

26 ‘Sergeant William Wykes Robey Norton’, Australian War Memorial, accessed 12 August 2023, www.awm.gov.
au/collection/P10320771.

27  Clarke, Bold Types, 186.

28  Dexter v. Dexter 1950, Supreme Court of New South Wales, NSW State Archives, NRS13495, 2066/1950.

29  Sybil Nolan, ‘Dexter, Nancy Nugent (1923-1983)’, Australian Dictionary of Biography, National Centre of
Biography, The Australian National University, published first in hardcopy 2007, accessed 12 August 2023, adb.anu.
edu.au/biography/dexter-nancy-nugent-12416/text22321.
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In 1967, Nancy Dexter was engaged by the Melbourne Age to write a column,
‘Nancy Dexter Takes Note’, in which she discussed issues such as the fight for equal
pay, domestic violence and abortion law reform, and encouraged women who had
terminated pregnancies to tell their stories. Beatrice Faust, a founder of the Women’s
Electoral Lobby, praised her ‘guts and substance’ approach to raising women’s issues.*

A new ruling on constructive desertion

Iris Dexter and Jack Aria married in 1952. Occasional letters Iris wrote to Jack
when they were separated indicate their closeness and intimacy up to Aria’s death on
8 August 1962, only ten years after they were able to marry.

In 1954, a noteworthy divorce case with striking resemblances to Iris’s had a very
different outcome. If it had occurred a couple of decades earlier, it could have changed
Iris’s life. The final decision in the 1954 case Lang v. Lang came after an appeal by
the husband to the British House of Lords against a decision of the High Court of
Australia upholding a Victorian Supreme Court decision granting his wife’s petition
for a divorce on the ground of ‘constructive desertion’.

In a comment on the conduct of the High Court, D. M. Selby, judge of the New
South Wales Supreme Court, referred to its decision in Lang v. Lang in terms that
suggested it was something of an outlier. “The rigidity which was developing’, he wrote:

was tempered to a small degree by the decision of the Privy Council in Lang
v Lang, where it was held, in effect, that the court could, in the appropriate
circumstances, infer an expulsive intention, deeming the respondent to have
intended the probable consequences of his acts, but the reluctance of the High
Court to infer such intention was later demonstrated in Magaard v Magaard
where atrocious conduct on the part of the respondent was held to fall short
of constructive desertion because he had demonstrated in his repentant moods
that he had no intention of destroying the marriage.’!

The case began with Mr Justice Foster of the Victorian Supreme Court deciding in
favour of Jean Wauchope Lang, who petitioned for divorce from her husband Eric
Lang on the ground of constructive desertion. The evidence in this case, which had
striking similarities to Iris’s, was detailed in the judgement of the House of Lords.

The protagonists were Eric Lang, born in Elsternwick, Melbourne, on 7 November
1900, and Jean Wauchope Lang, born in Malvern, Adelaide, in 1899. An engineer
and forester, Eric Lang enlisted in the AIF late in 1940, just before turning forty.
Sent to the Middle East with the AIE he was stationed in Palestine, Libya, and was
at the Siege of Tobruk, during which he experienced many bouts of illness. He was
admitted to 63 British General Hospital and was subsequently moved in and out of

30 Nolan, ‘Dexter, Nancy Nugent'.
31  Selby, “The Development of Divorce Law’, 188.
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hospital and through different units until he embarked at Suez on SS Zariffon 14 June
1942 to return to Australia. In late 1942, he was transferred to an engineering unit
in Melbourne, where he undertook different courses.** His appearance in divorce
records begins with his actions on his return to his wife and family in Australia.

In their judgement, Lord Porter, leader of the Law Lords, quoted Justice Foster’s
judgement in the case. Justice Foster stated that when Eric Lang returned from service
in the Middle East in 1942, he told his son that he intended to be master, that he was
going to knock his wife into submission, and it was the only thing she understood.
During the following five years he was constantly violent, slapping and punching
his wife and beating her with a ruler and a cane while holding her across his knees,
leaving her with bruises all over her body. He twisted her arms behind her back,
holding them there for an hour before the children called the police. He held her
under cold showers, dragged her by her hair and constantly referred to her as a bitch.
At night his constant sexual attacks led to violent disturbances. On one occasion she
walked the streets to get away and on two occasions she left her husband for several
months before being induced to return on the promise that he would reform, which
did not eventuate. After a spell away from home on an army posting, he returned,
purportedly with advice from a psychiatrist that he described as the Rape of Lucretia.
This culminated in an act described by Justice Foster as forced sexual intercourse on
her in circumstances of calculated and revolting indignity’.

At the beginning of their judgement, the Law Lords, led by Lord Porter, described in
a headnote what was required for ‘constructive desertion’:

In constructive desertion the factum is the course of conduct, which must
be grave and convincing, pursued by the party remaining in the home.
In determining whether, in such cases, the necessary intention exists, the
real question is whether the party pursuing the course of conduct knew that,
if persisted in, it would in all human probability result in the other party’s
departure. Although the requisite intention may legitimately be inferred from
the acts alone, the inference may be rebutted by convincing evidence to the
contrary. It is not rebutted by evidence that the party pursuing the course
of conduct hoped and desired that his acts would not produce their probable
effect of causing a separation.*

Before proceeding to a decision, Lord Porter considered the case in detail from its
origin in Victoria, the appeal to the Victorian Supreme Court and the appeal in the
High Court of Australia. At the end of what must have been an enormously expensive
legal pursuit, the original decision in Lang v. Lang remained. Jean Wauchope Lang
had won a divorce from the highest legal authorities where others failed.

32 Eric Lang, National Archives of Australia: B883, VX38785, 6138351.
33 Report of House of Lords in an appeal against a judgement of the High Court of Australia, see Lang v. Lang
1954, 90 CLR 529, 10 November 1954.
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Iris’s solitary death

After Jack Aria’s death in 1962, Iris began to withdraw from active life. Woman had
been taken over some time before by Woman’s Day and, after a few years on the staff,
she resigned. There is little evidence of her writing or movements in her later years,
which she spent at 85A Ocean St, Woollahra, the home she had settled with Aria.
Her papers at the Mitchell Library do not contain any material on the last twenty
years of her life.

At her wish, Iris died alone. She was cremated with no-one present, and her death was
not announced until a time she specified after both events. She died in St Vincent’s
Hospital, Darlinghurst, on 24 March 1974, of cerebral thrombosis and chronic renal
failure at the age of sixty-seven. Notes she wrote found on her body gave her doctor’s
name and the words ‘think coronary’. She added: ‘No one present at Crematorium’
and ‘funds and expense to be spared’. She named a funeral director and requested her
solicitors to look after everything. Further instructions written on the outside of her
will were dated 20 March 1974. She wished to be privately cremated in the Northern
Suburbs Crematorium, with nobody present and her ashes were to be scattered in her
garden. The death notice was not to appear until a week after her death or three days
after her cremation and was to contain only bare details. Her will was written before
Jack Aria’s death as it divided her estate between her husband and two relatives.** The
strangeness of Iris’s instructions drew the attention of academic writer on death Pat

Jalland.?

Iris—in Greek mythology ‘rainbow goddess—who began her working life with
such verve and ambition, died in obscurity after a lifetime dogged by her disastrous
first marriage. The day before that marriage she had said: “Yes. I've got ambitions.
Oh millions! I want a chateau on the Mediterranean. I want to write great novels
and plays.”*® Her ambition was quickly crushed and her life blighted by her failure to
obtain a divorce under the law as it was interpreted in New South Wales in the 1930s.
In 1975, the Whitlam government passed the Family Law Act, which replaced earlier
divorce laws. It allowed couples to divorce if they could show that their marriage had
suffered an irretrievable breakdown and that they had been separated for more than
twelve months.

34 Iris Chapman Aria, Papers, Mitchell Library, State Library of New South Wales, MSS7033/1/10.
35 Pat Jalland, Australian Ways of Death (Melbourne: Oxford University Press, 2002).
36 Cross, ‘Iris Norton', 54.
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