3

‘Mentally upset and a
nymphomaniac’: R. v. Kita
Tunguan, 1954

On 2 June 1954, the South Pacific Post reported that ‘a native houseboy
had raped a European woman who had once saved his life’.! The story was
reported on page one. A week later, on 9 June, the weekly Port Moresby
paper reported that Justice Gore, the presiding judge, had concluded:
‘I don't see any indication in this case which calls upon me to record the
sentence.’”? This chapter tells the story of how Gore came to this conclusion
and what happened next.

According to a report prepared by Police Sub-Inspector John Fisher of Port
Moresby, the accused, Joseph Kita Tunguan, was born in 1928 or 1929
in Sutmili in the Sepik district. His widowed mother died when he was
fourteen or fifteen, after which a foster mother in Sutmili cared for him.?
Between 1948 and 1950, like many village boys, he was a part-time student
at the village school. As a result of his perceived potential, he was then
sent to a Catholic mission school on Kairo Island near Wewak, but he
was sent home after seven months for fighting.*

1 ‘Native on Trial’, South Pacific Post, 2 June 1954, 1.

2 ‘Native Sentenced to Death’, South Pacific Post, 9 June 1954, 1.

3 His age was uncertain as census processes were still rudimentary in the 1920s and the Second
World War destroyed many NG records.

4 John Fisher to superintendent of police, 12 June 1954, NAA: A518, CQ840/1/3_PART1, Item
3252669.
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Subsequently, Tunguan found work in Wewak as a labourer for a month,
returned home, found more work in Madang, and was then hired as a
contractor in Bulolo. In 1951, he changed jobs and worked as a house
servant in Lae, a well-paid position for a largely unskilled person, and one
that indicates he had good Tok Pisin and English language skills—the
key skills required for the job. He then moved with his employer to Port
Moresby. In December 1951, he changed jobs to work for the Australian
Petroleum Company until he fell ill and was hospitalised for two months.
Dr Nesbit treated him at the Ela Beach Native Hospital. He was sick long
enough that he had to find a new job, which he lost for brawling with
Australians from his previous workplace, but the report does not explain
why they fought.

Tunguan could read and write in Tok Pisin, Motu and, at the time of his
arrest, his English was reportedly ‘reasonably good’.> In 1953, his language
skills enabled him to move between several employers, using variations
of his names before being hired by the Port Moresby European Hospital.
However, he was dismissed for threatening one of his previous short-term
employers, Captain Barr. Then came two more jobs, and again he was
dismissed for fighting with his employer’s colleagues at the Department
of Civil Aviation. He promptly found work at the Steamship Company
Mess, but then, in early 1954, was employed by Lloyd Nesbit of the Civil
Aviation Office to work in his home. Tunguan’s employment history creates
an interesting picture of labour mobility for a Papua New Guinean with
language skills in the 1950s.

Even though his work life was disrupted, the defence adduced that Kita
Tunguan attended his Port Moresby Catholic Church regularly and did odd
jobs for a priest at Taurama. It was also mentioned that he pursued classes
in English and in reading and writing. His former employer Sub-Inspector
Collins described Kita Tunguan as a large and strong man with a quick
temper. He was also described as ‘difficult to manage’. Indeed, he appears
to have been a man who would not tolerate being treated poorly and was
willing to use violence in search of respect. Yet, he kept getting jobs, so Kita
Tunguan’s demeanour was perhaps persuasive, or his skills were considered
worthy of employment. Kita Tunguan was both an example of advancement
and of the social change that old colonialists found discomforting: he was
skilled and adapted to an expanding labour market yet was also volatile and
independent and commonly used violence to redeem offended honour.

5  Fisher to superintendent of police, 12 June 1954.
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Born in Yugoslavia in 1922, Blanka Parcen qualified as a medical doctor,
achieving high scores in her studies at Graz, Austria, during the Second
World War. She subsequently worked in a research facility in Croatia,
Yugoslavia, before migrating to Australia in 1949.° Like other migrants
to Australia, she experienced difficulties in having her qualifications and
experience recognised. Parcen was working as a cleaner when she applied
to the PNG Department of Health, which was then actively recruiting
‘New Australians’ due to skill shortages in the territory. She went where she
could practise medicine, and was joined by her married lover, Dr Otruba,
also a European-trained doctor. She worked at Ela Beach Native Hospital
(see Figure 3.1). A report was prepared on Parcen’s background by the police
for the clemency process. It noted that Parcen and Otruba’s relationship
had ended when Dr Gunther, head of the PNG Department of Health, had
posted them far apart after learning of their relationship.”

Figure 3.1: Ela Beach Native Hospital, Port Moresby, Papua New
Guinea, 1953.

Source: Terence E. T. Spencer and Margaret Spencer, National Library of Australia,
nla.gov.au/nla.obj-145544518.

6 D.]. Bock to Australian Military Mission, 16 January 1951, NAA: A518, 280/3/2544, Item
3309370; Blanka Parcen, Passenger Arrival Index, 1921-50, NAA: K269, 8 MAY 1949 MOHAMMEDI],
Item 9245201.

7 C. Normoyle to administrator, 15 June 1954, NAA: 518, CQ840/1/3 PART 1, Item 3252669.
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In the small, gossipy community of expatriate PNG, Parcen and Otruba’s
relationship had been common knowledge. Shortly after their separation,
Otruba attempted suicide and was subsequently deported. In 1951, Dr Parcen
met and married Mr William Nesbit, who worked for the Department of
Civil Aviation. However, her life seemed to remain emotionally troubled.
In 1953 she took leave from the native hospital in Port Moresby, suffering
depression after a fellow doctor, also a European immigrant, had attempted
to engage her in a suicide pact. It is easy to imagine her distress amid such
dramatic transformations in her life. Compounding matters, she was
dismissed from her position later in 1953, in part because of her protracted
sick leave and in part because she was reported to have demonstrated
hostility towards Papua New Guineans.® Her circumstances, again, were the
subject of much gossip and appear in several sources.’

On 25 May 1954, Dr Nesbit was home alone. Her husband had been working
away from Port Moresby for several weeks. That afternoon she was engaged
in sewing a skirt. At the trial, it was stated that her husband’s servant, Kita
Tunguan, who had been hired seven weeks earlier, knocked at the back door.
As he had before, he asked permission to iron his own clothes for his day off.
He was the gardener and did the heavy laundry. However, true to established
etiquette, he did not wash Blanka Nesbit’s clothes.'” He began to iron and
she sat down to sew in an adjoining room, with no door separating them,
until she joined him, seeking to press a part of the skirt she was making. The
evidence presented at Kita Tunguan’s trial did not clearly establish whether
Nesbit had demanded that he iron the skirt panel, and, if so, whether he
had refused." Neither did the court rule clearly on what happened next.
Either Nesbit kneed Kita Tunguan sharply and painfully in the buttocks
while passing him, and he then grabbed her from behind; or, while peacefully
returning to the dining room, Nesbit was grabbed from behind and thrown to
the floor. It is clear that Nesbit was thrown to the floor as her head damaged
the woven palm wall near the dining room door. What is unclear is whether
she first assaulted Kita Tunguan. He claimed that she did, and he was enraged:

8  Normoyle to administrator; D. M. Cleland to secretary, 5 October 1954, NAA: A518, CQ840/1/3
PART 1, item 3252669.

9 Cleland to secretary, 5 October 1954; Gloria Chalmers, Kundus, Cannibals and Cargo Cults:
Papua New Guinea in the 1950s (Watsons Bay: Books and Writers Network, 2006), 67; Normoyle to
administrator.

10 J. Wyatt, Guide to Newcomers to Papua-New Guinea by a Port Moresby Housewifé ([Port Moresby]:
Country Women’s Association, 1957), 12.

11 Cleland to secretary, 5 October 1954; Gore, ‘R. v. Tunguan—Transcription of Trial’, Papers of
Ralph Gore, 1930-1964, National Library of Australia (hereafter Gore Papers), box 1, folder 6. Gore
compiled a full transcript only a handful of times in the 1950s.
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she claimed she did not."* Despite the prosecutor’s interest in pursuing this
matter, Justice Gore determined not to rule on the matter as he found it
irrelevant to what followed. Yet, Kita Tunguan’s claims were not dismissed out
of hand, indicating Nesbit’s precariously balanced reputation.

In 1957, ]J. Wyatt's Guide to Newcomers to Papua-New Guinea provided
a guide to what most long-term expatriates accepted as precepts for
relationships between white women and their Papua New Guinean male
servants in the years preceding its publication. Wyatt suggested that servants
could interpret familiar behaviour, such as physical contact, as an invitation
to sex."” As Amirah Inglis argued, the pamphlet is revealing about attitudes
and expectations around women’s behaviours in PNG in the 1950s."* The
notions revealed in the pamphlet help to explain the prosecutor’s interest
in trying to establish that physical contact had occurred prior to the rape.
The ambiguity surrounding Nesbit’s actions, especially her proximity to her
husband’s servant, shadowed understandings of the case.

Other servants testified that they heard Nesbit call Tunguan’s name. Justice
Gore accepted testimony that Nesbit had struggled against Kita’s grasp and
shouted his name asking him to stop. Nesbit testified that she then tried
to shame him into letting her go by reminding him that she had cared for
him when he was sick and that he was a mission boy and a Christian. She
explained to the court that she then tried to trick Tunguan by asking to be
placed on her bed. She hoped for a chance to run away. However, the defence
construed this as further evidence of her consent. Tunguan placed her on
the bed, but without releasing his hold on her. He tore at her clothes and he
raped her. He kept his hold on her and threatened that if she told anyone, he
would tell Mr Nesbit that she had been sleeping with many men while he was
away. In his own evidence, Tunguan claimed that he had watched her with her
lovers through the window while sitting in a mango tree."”

Nesbit testified that, fearing for her life, she had agreed to his terms. When
he left, she ran to the nearby single women’s quarters. Finding no one
home, she ran to the house of her neighbour, Mrs Woodmansey. Taking
note of Nesbit’s torn clothes and distressed state, Woodmansey called the
police. Nesbit then telephoned a friend to come and help her. However,

12 Cleland to secretary, 5 October 1954; Gore, ‘R v. Tunguan—Transcription of Trial’.

13 Wyatt, Guide to Newcomers, 12.

14 Amirah Inglis, The White Women's Protection Ordinance: Sexual Anxiety and Politics in Papua (Sussex
University Press, 1975).

15 Cleland to secretary, 5 October 1954; Gore, ‘R v. Tunguan—Transcription of Trial’.
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as the telephone call was not conducted in English, Woodmansey could
not confirm what was said. Shortly afterwards, a doctor examined Nesbit
and found physical injuries consistent with rape. The police set out to arrest
Tunguan, who was found at the Nesbit house wearing his freshly ironed
shirt. He was arrested on the charge of rape.'®

Kita Tunguan’s trial began on 3 June 1954 and ended five days later. In his
judgement, Gore stated that he found Dr Nesbit to be honest, while he
found Tunguan ‘cleverly evasive’. He believed Nesbit’s testimony and took
into account her physical injuries and the accounts of neighbours and other
servants. Gore found Tunguan guilty of rape and pronounced a sentence
of death." Kita Tunguan, given his experience of trouble with the police,
was apparently unwilling to incriminate himself by confessing as usually
happened in capital cases. He had some understanding of the processes
of the Australian law.

A ‘pronounced’ sentence was an explicit recommendation that Tunguan
should hang and also indicated that Gore had determined him to be a
more dangerous criminal than the many murderers and violent men he had
convicted in his career and for whom he had ‘recorded’ a sentence instead.'®
In thinking about Papua New Guineans and the law, Gore’s view was that
violent crime was usually a result of what he saw as the irresistible demands
of custom and pride rather than individual criminal intentions, as assumed
by Australian law." By pronouncing the sentence on Kita Tunguan, Gore
indicated that, in this case, he saw a vicious crime, not some compulsion
of custom: in other words, he believed that Tunguan’s actions were those of
a criminal who knew what he was doing—an observation compounded by
his perception of Tunguan’s ‘evasive’ testimony. However, Gore also noted
that the executive would make the ultimate decision and he knew from
experience that very few convicted criminals were ever hanged.

The case was referred to Administrator Donald Cleland who commuted
Tunguan’s pronounced sentence of death to a sentence of life with hard
labour—a severe sentence compared to the five to eight years most murderers
received.”’ But, whatever past practice might have been, Cleland’s decision
violated a federal Cabinet decision of 1952. Once the Papua and New

16 Cleland to secretary, 5 October 1954; Gore, ‘R v. Tunguan—Transcription of Trial’.
17 Ibid.

18  See Table 6.1 for sentencing statistics.

19 Ralph Gore, Justice versus Sorcery (Brisbane: Jacaranda Press, 1964), 91.

20 “Women Sign Petition’, South Pacific Post, 11 August 1954, 7.
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Guinea Act 1949 (Cth) was amended, the power of mercy would be given to
the Executive Council and governor-general; however, in the meantime, the
prerogative of mercy in such cases was to be left in the hands of the federal
Cabinet, which would then advise the administrator.”!

The Tunguan case came to Minister for Territories Paul Hasluck’s attention
when he noticed a newspaper article in the South Pacific Post (SPP) about
some members of the Port Moresby Country Women’s Association’s (CWA’s)
opposition to the commutation of Tunguan’s sentence. The minister wrote to
Cleland and demanded to know why he and the Cabinet had not reviewed
this case. Unaware of his mistake, Cleland sent the full capital case file, a precis
of the reports on which his decision had been based and a letter explaining
his decision, which included his suspicions regarding Nesbit’s character that
drew on gossip about Nesbits sex life to which he had been privy. Hasluck
was shocked at his administrator’s candour and requested that Secretary of the
Department of Territories Cecil Lambert inform Cleland that what he wanted
was an explanation as to why the new procedure had not been followed, not
the details of Nesbit’s affairs. Cleland was apologetic and wrote that he had
not intended to ‘thwart’ the minister. Cleland wrote back that he had not
remembered that verbal direction and had received no paperwork to support
the 1952 decision. Cleland went on to explain that he had commuted this
case along with numerous other ‘recorded’ sentences that had come across his
desk. Evidently, the process for clemency Hasluck had ordered in 1952 had
not been clear to Cleland in 1954.

Cleland was subsequently instructed to continue giving his attention to the
recorded cases until the legislation was amended transferring that duty
to the governor-general. The amendment was passed in October 1954.
However, Cleland kept commuting recorded sentences beyond that date and
had to be reminded by Lambert in May 1955 to forward all such cases to the
department. All the recorded cases were sent from November 1955 onwards,
including a backlog of cases from between October 1954 and May 1955.

The Tunguan case, and the chain of mistakes that followed it, reinforced
Hasluck’s mistrust of territory officials that first arose after touring PNG in
1951 at the start of his ministry. He wrote of that trip in A Time for Building

21  ‘Case of Gebu-Ari’, notes of meetings, 30 October 1952, NAA: A11099, 1/30, item 11584983;
‘Minute to the Minister—Papua and New Guinea Act—Proposed Amendments, Draft’, 4 August 1954,
NAA: A518, CQ840/1/3 PART 1, item 3252669.
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and noted that: “The incompetence of the senior men was frightening.’*
As well as highlighting their incompetence, Hasluck satirised expatriates in
his memoir as having been intent on reliving the Raj, describing:

the oddities of an officers’ mess full of temporary gentlemen in white
ducks giving a repertory club performance of a pukka sahib who had
just come in from a dammed awful day of taking up white man’s
burden.?

He recalled being mistrustful of the PNG administration, and, in that
vein, insisted that, in an age of modern communications, the Department
of Territories in Canberra could and would take a more interventionist
approach to the administration of PNG and to meeting Australia’s
obligations to advance Papua New Guineans.

Context of the clemency decision

Joseph Kita Tunguan raped Dr Blanka Nesbit and was tried at the same
time as the highly publicised Telefomin murders were being investigated.
Tunguan was convicted under the White Womens Protection Ordinance,
1926-1934 (WWPO), which, under sections 2 and 3, made the rape,
or attempted rape, of a European female by a Papua New Guinean man
a capital offence, whereas the rape of a Papua New Guinean woman was
punishable by imprisonment under the Criminal Code.* As mentioned
above, a sentence of death was pronounced upon Tunguan; however, it was
commuted to life with hard labour, a determination that reflected the
intersection of gender and interracial relations with the themes discussed in
the previous chapter. The administrator, being conscious that if PNG was
to advance and be seen to advance in the eyes of the world, it could not do
so under racist ordinances, commuted the sentence.

Anxiety about contact, especially sexual contact, between white women
and colonised males was evident in most colonial societies.”” Australian
expatriates were concerned about domestic situations that placed white

22 Paul Hasluck, A Time for Building: Australian Administration in Papua and New Guinea 19511963
(Carlton: Melbourne University Press, 1976), 18.

23 Ibid,, 13.

24 Text of legislation cited in Amirah Inglis, 7he White Women's Protection Ordinance: Sexual Anxiety
and Politics in Papua (Sussex University Press, 1975), 71; ‘The Criminal Code (Queensland, Adopted)
1903, sections 347-9, NAA: A432, 1958/3143, item 7801743.

25 Ann Laura Stoler, Carnal Knowledge and Imperial Power: Race and the Intimate in Colonial Rule
(Berkeley: University of California Press, 2002), 2.
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women in contact with colonised men in open spaces, bathrooms, bedrooms,
kitchens and gardens, and so legislated to control the movements of Papua
New Guinean men.” The WWPO was one such piece of legislation. Amirah
Inglis has argued that executive clemency and oversight limited the impact
of this racist ordinance upon Papua New Guineans, with only one execution
carried out under it after 1934, and that for the rape of a child.”” Tunguan’s
case allows for the examination of the application of this ordinance after
the Second World War, a period affected by the pressures of decolonisation,
and extends Inglis’s argument to the postwar period. I will build on Inglis’s
injunction to consider the ways in which the administration worked around
the WWPO, with its most serious penalties rarely being considered relevant or
invoked, rather than viewing its presence as indicative of the pervasive use of
executions. Indeed, indicating the self-consciousness of the administration in
relation to the ordinance, it was not reported separately in the justice statistics
sent to the UN and the Australian Parliament after 1953/54, a change in
reporting that was contemporary to the prominence of this case.”®

Despite the anxieties of long-term PNG residents, 1954 was not a year
of high crime against women in the territory (see Figures 3.2 and 3.3).
Nevertheless, concern about the possibility of Papua New Guinean men
committing crimes was translated into calls for sterner punishments for
such men who endangered the security of white women. Yet, by 1954,
recent expatriate arrivals were developing a stronger sense of confidence
and security in working and living with Papua New Guineans, particularly
in urban areas. Long-term expatriates, seemingly incapable of escaping
their prewar racial prejudice, rejected the newcomers’ outlook and were
anxious that any relaxation of boundaries between white and black would
undermine colonial power and authority.?” The cultural change afoot made
for a complex picture of gendered racial anxiety.”

26  Edward P. Wolfers, Race Relations and Colonial Rule in Papua and New Guinea (Brookvale: Australian
and New Zealand Book Company, 1975), 127-9; Chilla Bulbeck, Australian Women in Papua and New
Guinea: Colonial Passages 1920—1960 (Melbourne: Cambridge University Press 1992), 37.

27 Inglis, The White Women's Protection Ordinance, 89-90, 123. On not hanging offenders, see, for
example, R. v. Hahaea-Koaeia, 1948, an attempted rape prosecuted under the ordinance, Papers of Ralph
Gore, 1930-1964, National Library of Australia (hereafter Gore Papers), box 1, folder 2.

28  Statistics taken from Australia, Department of Territories, Zerritory of Papua: Annual Report for the
Period [1949-1965] (Canberra: Government Printer, [1949—66]); Australia, Department of Territories,
Report to the General Assembly of the United Nations on the Administration of the Territory of New Guinea
[1946—1966] (Canberra: Commonwealth Government Printer [1947-1967]).

29 Wolfers, Race Relations, 127-8.

30 See, for example, Margaret Spencer, Doctors Wife in New Guinea (Sydney: Angus and Robertson,
1959), 52; Chalmers, Kundus, Cannibals and Cargo Cults, 17-25.
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Figure 3.2: Offences against women in Papua.

Source: Australia, Department of Territories, Territory of Papua: Annual Report for the
Period [1949-1965] (Canberra: Government Printer, [1949-66]).

60

Carnal knowledge of
50 a white woman
adulterously

40 Other offences against
females
30 —— Entering dwelling on

curtilage with intent to
indecently assault
20 a female

Rape: White women

2

10 and New Guinean
Women
0
O F N ®MTOWON®NO 5N O I
PLRLHLLLLLHS06S O
2B D3R BB 28883
@9,‘1’@@@@9@@@9_’9@@9
-2 22 -2 - 2

Figure 3.3: Offences against women in New Guinea.

Source: Australia, Department of Territories, Report to the General Assembly of
the United Nations on the Administration of the Territory of New Guinea [1946-1966]
(Canberra: Commonwealth Government Printer [1947-1967]).
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As with the Telefomin trials, the punishment of Kita Tunguan was
determined amid tensions within the white community as much as between
colonisers and colonised. Central to these tensions was contestation over the
place of white women’s bodies in the policy hierarchy of the PNG system.
Indeed, the decision to grant clemency to Kita Tunguan shows that white
women’s bodies had shifted from being a valorised repository of colonial
power and authority to the degree described by Ann Stoler and Inglis in
their studies of pre—Second World War colonies. Instead, and stemming
from the approval of the international community, the treatment of Papua
New Guinean bodies had become much more important as a source of
colonial power and authority. Australia had to be a careful provender of
advancement for Papua New Guineans under the UN Trusteeship Council’s
requirements, which had begun to moderate racist thinking, or at least
policy, about the perceived strength and honour of the colonial white racial
regime. Indeed, Cleland’s decision to grant clemency reflected the policy
goal of producing a positive perception of the regime.®!

Race and gender in the PNG expatriate
community

Cleland had made the decision to commute Tunguan’s sentence and
Hasluck could not override it, even had he wanted to, because that power
was technically still invested with the administrator. Hasluck could only
instruct Cleland to exercise such power under the minister’s instructions in
the future.

The question remains as to why Cleland commuted the sentence in the first
place. Why did he decide not to hang a Papua New Guinean man who had
raped a white woman? In considering the degree of influence brought to
bear on Cleland, it is important to take into account that the administrator,
a bureaucrat, probably felt less pressure to respond to the community than
politicians in Canberra who needed to be mindful of electoral politics and
popular opinion if they hoped to retain office. As a result of this greater
discretion, Cleland’s decision to commute Tunguan’s sentence can be seen

31 See, for example, Tina Loo, ‘Savage Mercy: Native Culture and Modification of Capital Punishment
in Nineteenth Century British Columbia’, in Qualities of Mercy: Justice Punishment and Discretion, ed.
Carolyn Strange (Vancouver: University of British Columbia Press, 1996); Stacey Hynd, ““The Extreme
Penalty of the Law”: Mercy and the Death Penalty as Aspects of State Power on Colonial Nyasaland,
c. 190347, Journal of East Afvican Studies 4, no. 3 (2010): 542-59, 552.
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as a reflection of his own notions of gender, race and justice; the general
direction of Australian norms for the punishment of rape; and the desire to
protect PNG’s international reputation. Cleland made his decision in spite
of the judge’s preference for hanging and lobbying in favour of the judge’s
ruling by a significant section of the expatriate community.

Politicians’ and officials’ ideas about gender influenced PNG’s advancement
policies and were also a significant factor in the clemency cases examined
in this book, particularly Kita Tunguan’s. Officials understandings of
masculinity and femininity affected their judgement of the seriousness
of capital cases and the characters of the people involved.* Scholars of
colonialism prior to the Second World War have similarly proposed that
interracial relationships and ideas of appropriate masculine and feminine
roles were the loci of social tension in other colonial settings.” Further,
scholars have argued that discourses of savagery and civilisation surrounding
Papua New Guinean men led people to view them as dangerous company
for white women.* Moving into the postwar period, the case studies
examined in this book show that officials in PNG and Canberra held
similar ideas about gender, which reflected metropolitan Australian views,
and that the attitude of federal government officials influenced outcomes in
PNG, as technology, such as reliable telephone connections, allowed them
to intervene more readily.

Despite the distance, the way politicians and lawyers thought about the
punishment of gendered crimes, such as rape and attempted rape, were
similar in PNG and mainland Australia. For example, the punishment
handed down in PNG in the case of R. v. Gebu-Ari, 1952, was very similar
to a number of notorious sexual assault cases in Queensland at the same
time.* In both places, flogging as a punishment was contemplated to protect

32 See, for example, Gore, Justice Versus Sorcery, ch. 26.

33 See, for example, Durba Gosh, ‘Gender and Colonialism: Expansion or Marginalisation?” Historical
Journal 47, no. 3 (2004): 739-41; Stoler, Carnal Knowledge and Imperial Power, 2.

34  Regis Tove Stella, fmagining the Other: Representation of the Papua New Guinean Subject (Honolulu:
University of Hawaii Press, 2007), 144-5.

35 Notes of meetings, 2 December 1952 (Cabinet), NAA: A11099, 1/30, item 11584983. See Criminal
Code (Queensland, Adopted) in Its Application to the Térritory of New Guinea, sections 18-9, 208-16, 315,
350, 420, 425-66, 319, 655, 666, Pacific Islands Legal Information Institute, www.paclii.org/pg/legis/
newguinea_annotated/cca254/; Lisa Durnian, ‘Research Brief 21: Whipping as a Criminal Punishment’,
Prosecution Project, 14 March 2016, prosecutionproject.griffith.edu.au/whipping-as-a-criminal-punishment;
“The Charleville Rape Case. Three Youths Found Guilty’, Charleville Times (Queensland), 7 August 1952,
8; “Would the Cat Reduce Sex Crimes?” Courier-Mail, 18 January 1951, 2.
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women and children; however, in the end, similar terms of imprisonment
were imposed, despite the option of hanging or flogging Gebu-Ari under
the WWPO.

More generally, the sexual lives of men and women were also significant to
judgements about appropriate punishments for offenders in both PNG and
Australia. Historians of gender and sex in postwar Australia and PNG
have noted that the attempt to return to traditional gender roles in the
1950s was in conflict with gender relations that had been recalibrated by
the Second World War towards freedom from social restrictions.*® The
PNG administration, like the Australian government, was concerned about
the independence and sexual autonomy it observed in young women.
Old colonialists in the Port Moresby community were afraid that such
independent women would incite Papua New Guineans into acting on
their presumed desire for white women. The punishment of death for the
rape of a white woman indicated the seriousness of the assault on colonial
authority that was perceived to be encapsulated in the assault of a white
woman; it was an offence comparable to treason and piracy, both of which
also rejected the primacy of white authority. Accordingly, the expatriate
community, as well as the authorities, sought to police the sexual behaviour
of white women. Mrs J. Wyatt and the CWA in PNG wrote a pamphlet
in 1957 advising women, particularly new arrivals, on how to treat Papua
New Guineans. Called Guide to Newcomers to Papua-New Guinea by a Port
Moresby Housewife, the pamphlet recommended behaviours that would
ensure physical and social distance thereby maintaining power over the
Papua New Guineans in the household.”” Wyatt was concerned about the
welfare of ‘newcomers’, particularly the new category of ‘business girl’.?
‘Newcomers’ was, in part, a code for ‘New Australians—that is, non-Anglo-
Saxon migrants like Blanka Nesbit née Parcen. Consistent with my analysis
of Wyatt’s pamphlet, Lisa Featherstone and Amanda Kaladelfos have also
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This Alien Legacy: The Origins of Sodomy Laws in British Colonialism (New York: Human Rights Watch,
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noted the anxieties that Australians expressed about the sexual behaviour of
non-Anglo-Saxon migrants.”” These newcomers were of particular concern
to Wyatt, who feared such women would place themselves in vulnerable
positions through excessive familiarity and thus break the taboo around
interracial sexual encounters that lay at the heart of white solidarity
and power.

The provision of live-in servants created complex relationships between
white women and Papua New Guinean men, which Wyatt was most
anxious about, especially as most Australian colonial officials were unused
to servants. Consequently, expatriate men and women thought that women
living in villages, outstations and suburbs, often isolated from the immediate
protection of men, were vulnerable. Stoler found a connection between the
increased numbers of white women in pre-Second World War Java and
Sumatra and increased anxiety among colonists over the sexual and social
practices of white women in the community.*’ This suggests that, in PNG,

anxiety was heightened by the increasing number of white women arriving
there in the 1950s.

Demonstrating PNG’s practice of policing colonial relations in the home,
in 1952, Mrs Fawkner was investigated and prosecuted for her consensual,
but still illegal, relationship with a Papua New Guinean man under
section 9 of the Papua and New Guinea Criminal Code in which: ‘Any
European woman who voluntarily permits any native (other than a native
to whom she is married) to have carnal knowledge of her shall be guilty
of an indictable offence.” Clearly, Mrs Fawkner did not share the racial
and sexual anxieties of other expatriates, as she chose a relationship with a
Papua New Guinean man. The determination to protect colonial authority
by deeming inviolate the white home and the white female body was an
important policy objective for many expatriates. However, the nature and
extent of that concern changed in the postwar period as the focus shifted
from white women’s bodies to male Papua New Guinean bodies.

The level of official scrutiny of the sexual lives of Papua New Guinean men
and expatriates is shown in the amount of knowledge an administrator might
come to possess about members of the small expatriate community. Nesbit’s
superiors knew about her relationships and rumours about Mrs Fawkner’s

39 Lisa Featherstone and Amanda Kaladelfos, Sex Crimes in the Fifties (Carlton: Melbourne University
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40 Stoler, Carnal Knowledge and Imperial Power, 2.
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relationship led to a police investigation. In addition to formal channels of
information, such informally acquired knowledge was important to Cleland
in making his decision to grant clemency in the Tunguan case.

Cleland’s decision was consistent with similar contemporary cases in New
South Wales (NSW), where rape could likewise be punished by death.
Indeed, comparisons to NSW rape cases and punishments were explicitly
made in newspaper coverage of the Tunguan case in PNG. NSW legal
decisions were on the minds of SPP readers such as Cleland, even as he
chose to oppose the direction advocated by the paper.** The SPP was the
mouthpiece of the expatriate society: as Nelson has suggested, the English
language paper was written for expatriates, by expatriates.”’ In reviewing
Tunguan’s sentence, Cleland’s role was to ensure that the punishment was in
line with community expectations and standards. The expatriate writers and
readers of the SPP may have favoured execution, but, given the high level of
international scrutiny of Australian colonialism in PNG, those community
standards encompassed Australian and international observers, not just
those in Port Moresby.

After considerable debate, capital punishment for rape was repealed in NSW
in 1954.% This brought NSW in line with the rest of Australia, leaving PNG
the only Australian jurisdiction able to hang rapists—or, more precisely, able
to hang the Papua New Guinean rapists of white females. The rapists of
Papua New Guinean females could not be executed. Officials in PNG were
clearly aware of this change, as the debate in NSW was discussed in relation
to Tunguan’s case in the SPP. The SPP used the abolition of the death penalty
for rape in NSW to warn PNG against taking similar action, claiming that it
would result in an upsurge in sexual crimes in PNG and NSW.#

The most significant rape case in NSW that allows insight into normative
understandings about justice for rape victims, and which was discussed in
relation to penalties in PNG in the SPP, was the Lawson case. Lawson,

42 Editor, ‘The Death Sentence’, South Pacific Post, 7 July 1954, 12; Jo Lennan and George Williams,
‘The Death Penalty in Australian Law’, Sydney Law Review 34 (2012): 659-94, 668, 680; Crimes Act
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a Sydney photographer, was condemned to death for raping his models,
but then had his sentence commuted.* The Lawson case was discussed in
conjunction with the Kita Tunguan case in an editorial in the SPP and was
used as a touchstone by the editor for the failure of NSW’s legal standards
around rape:

In his pronouncement of sentence, Mr. Justice Gore made specific
mention to the fact that the case had nothing in it which merited
clemency. In Sydney last month Mr. Justice Clancy in the NSW
Supreme Court when sentencing a man to death for a similar offence
said that he could see no reason why the death sentence should not be
carried out. There is apparently a hardening of the mind to this form
of offence no doubt brought about by the increasing numbers of
people who have been tried and convicted for it and the consequent
increase in the numbers of life prison sentences which have been
imposed on those found guilty.?

This comparison led the editor to conclude that a judge’s verdict, such
as Gore pronouncing death upon Kita Tunguan, should be upheld for
the purpose of deterrence, rather than law and order being undermined
by executive mercy. The SPP did not regard imprisonment as sufficient
deterrence for rape: it argued that only death would deter rapists. Cleland
apparently disagreed and aligned himself more with the NSW executive,
though he still gave Tunguan a life sentence—a severe punishment. Cleland,
involved as he was in the social life of his community, was well aware of the
position of the newspaper and the preference for deterrent penalties among
its expatriate readers. However, he also knew that the WW2PO was an unusual
law and that it isolated PNG morally. PNG was outside the mainstream of
metropolitan thought on punishment for rape and the administrator knew
this when he chose clemency, even as PNG expatriates and the SPP pushed
for harsher punishments for rape.

The perpetrator was not the only person judged during a rape trial in
the 1950s in metropolitan Australia. The victim experienced their own
inquisition and judgement, as the men making the decisions also made
moral judgements about the victim in deciding on a just punishment.
Yet, surprisingly given the dreadful history of interracial sex and violence in
the Western and colonial world in the 1950s, this case study indicates that

46 ‘Sentence of Death for Rape’, Sydney Morning Herald, 25 June 1954, 1; Onlooker, ‘Candid
Comment’, Sun-Herald (Sydney), 27 June 1954, 18.
47  Editor, “The Death Sentence’.
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it was little different in the colonial setting of PNG, even in the context of
interracial rape.® Historians have shown that ideas and ideals about gender
in Australia helped determine the nature of questioning and arguments
in rape cases.” They have also revealed the flip side of traditional gender
ideas in the 1950s, as chivalry dictated an increased condemnation of sexual
violence across this period.”® Nevertheless, the input of social ideologies
was what the discretionary process was for, to ensure justice was done in
the eyes of the community, rather than the law being carried out without
reference to contemporary standards. Building faith in the state through
just punishment seems to have manifested itself in NSW and PNG by
enforcing traditional gender modes upon men and women as rapists and
victims, and these attitudes towards victims were explicitly discussed in
the mainstream media and in private conversations in 1954. Despite the
expectations that might arise of punishments in PNG as a colonial legal
regime, this case suggests that PNG generally followed mainland standards,
as outlined below, both in determining the justness of penalties for rape and
in the ways that it questioned the conduct of victims of rape.

This can be seen in the case of Blanka Nesbit and the clemency granted to
Joseph Kita Tunguan, despite what the SPP called a ‘hideous crime’.”! The
SPP’s ideas about gender were similar to ideas in the mainstream Australian
media. For example, Kay Melaun, a regular advice and social affairs
columnist, wrote a feature article for the hugely popular Australian Women's
Weekly (WW) on 14 July 1954. She asked as the title of her essay ‘Is Virtue
Old Fashioned? No!” Written in response to the NSW debate on penalties
for rape, the article argued that many of the rapes highlighted in the recent
cases could have been avoided if ‘old-fashioned’ virtue and rectitude were
practised by more young women. According to Melaun, young women
needed to behave more modestly and remain in the protection of their
families longer. She equated rapists and single mothers morally: ‘Sympathy
and pity? For the girl who is to become an unmarried mother? For the man
who raped a young girl?’ To Melaun, such people were victims of a permissive
society and women who slept with men before marriage foolishly destroyed
their reputations. Therefore, women who put themselves in a situation that

48  See, for example, Joanna Bourke, Rape: Sex, Violence, History (Berkley: Counterpoint Press, 2007).
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endangered their physical security foolishly increased the chances of being
raped. ‘Men of today’, she warned, were less trustworthy and less chivalrous
than in the past and girls most certainly did need protection.

Melaun’s WW article, and the correspondence it subsequently engendered,
reveal a normative understanding of rape in Australian society in the 1950s.
Rape was regarded as a wicked crime, but it was also largely avoidable.
A victim, such as Dr Nesbit, was both blameworthy and to be avenged; the
perpetrator, Tunguan, was to be pitied and also punished.

This harsh standard for rape victims in NSW in the 1950s is consistent
with literature on the history and legal theory of rape in other jurisdictions.
Looking at the history of rape trials in the UK, Zsuzsanna Adler noted that:

We have seen that the victim’s chastity and sexual reputation remain
crucial issues in rape trials. Her general character, however, also
seems to be a salient factor and attempts are frequently made to
discredit her in this respect. Anything other than totally ‘proper’ and
‘respectable’ behavior may be used for this purpose.”

This includes psychiatric history, such as Nesbit's depression and
institutionalisation. In an Australian context, J. E. Newton argued that:

Within the ambit of this broad approach courts give recognition to
factors such as the use of violence, the circumstances and behaviour
of the victim and the degree of mental ill-health of the defendant in

terms of sexual deviance.”

As in other Western jurisdictions, in Australia, a lack of injuries, familiar
behaviour and the victim’s sexual history affected the calculus of determining
a just sentence. Such considerations usually reduced the sentence given to
the offender—if they were found guilty at all. These considerations likely
played a role in Cleland’s decision to commute Tunguan’s sentence for rape.

Further, as Adler noted, ‘one of the main rape myths ... is that women have
a marked tendency to make hysterical, unfounded allegations of rape for a
variety of somewhat obscure psychological reasons’.>* An allegation of rape
was not taken at face value. Susan Estrich echoed this in reflecting on the
legal history of rape trials:

52 Zsuzsanna Adler, Rape on Trial (New York: Routledge and Kegan Paul, 1987), 102.
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Criminology, 1976), 23.
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Evidentiary rules have been defined to require corroboration of the
victim’s account, to penalize women who do not complain promptly,
and to ensure the relevance of a woman’s prior history of unchastity.”

Estrich analysed rape cases in which the victim was not believed.’® ‘Real
rape’, a perception that Estrich incisively critiqued, was thought to have
a definite moral and physical character by judges and officials. Such men
imagined a hierarchy of rape within which some women might be blamed
for some types of rape. As these were the criteria judges and politicians
used to resolve equations of victimhood and blame, pity and punishment
in 1954, these criteria will be used to judge the treatment of the perpetrator
and victim in the Kita Tunguan case.

How a Papua New Guinean was defended
like a white man

The prosecutor worked to establish a vision of Blanka Nesbit as matronly
and respectable. They emphasised her virtues to prove that she was
worthy of the law’s full protection. For example, Blanka Nesbit was not
called ‘Dr Nesbit’ during the trial, though her career was briefly cited.”
The prosecutor’s insistence on the more traditional and matronly title ‘Mrs’
represented her as a respectable woman entitled to the protection of the
law.”® Using Mrs and her married name also obscured her ‘foreign’ origins.
Such implied respectability was vital in a rape trial. Nesbit’s domesticity
and respectability were further emphasised through detailed and repeated
descriptions of her sewing. Even the particular panel of the skirt she was
making at the time of the rape was precisely identified, as was the process she
was using to construct the garment: what was more respectable than sewing?

The prosecution used witness testimony to confirm Nesbit’s injuries, bruises
and torn clothing. The hole in the wall made by her head, her distress and
her dishevelled state after the assault were also highlighted.”® This evidence
of resistance, as Estrich has noted, was a key evidentiary matter for the
prosecution to adduce, as it was perceived to demonstrate what Estrich

55  Susan Estrich, Real Rape (Cambridge: Harvard University Press, 1987), 5.

56 Ibid., ch. 2.

57 Her medical qualifications were recognised in PNG.

58 Cleland to secretary, 5 October 1954; Gore, ‘R v. Tunguan—Transcription of Trial’.
59  Gore, ‘R v. Tunguan—Transcription of Trial’.

m



1n2

CAPITAL PUNISHMENT, CLEMENCY AND COLONIALISM IN PAPUA NEW GUINEA, 1954-65

satirically called ‘real rape’.®® As there were no witnesses to the crime, such
evidence bolstered Nesbit’s credibility as a witness. Alongside her prompt
reporting of the crime, such testimony was strongly suggestive of rape.
Further, Gore found her testimony to be more reliable than Tunguan’s.®!
Her word as a white woman carried more weight with him, however much
the expatriate community found otherwise. In this way, Nesbit’s lack of
witnesses was overcome by her whiteness, trappings of respectability and
some physical evidence.

The defence raised Nesbit’s past and her character. The scholarship suggests
that if the defence could paint the victim as a ‘loose womar’, the accused
would likely be exonerated.® Thus, references were made to the attempted
suicide and suicide of the men construed to have been her previous lovers.
Her affair, prior to her marriage, with a married man, Dr Kocenas, who later
committed suicide in an attempted suicide pact with her, was highlighted.*
Seeking to further discredit Nesbit, the defence asked several times if she
had kicked or kneed Tunguan while he was ironing, thus provoking the
attack; or, as outlined by Wyatt in her guide to behaviour, whether she
had invited sexual advances by physical contact.* Nesbit denied all prior
physical contact.”” To prove she was a loose woman, she was asked if she
had had men in the house while her husband was away, as Tunguan had
charged.® She replied that she had had many friends to visit. When pressed
in cross-examination with the proposition that men had been sleeping in
her house while her husband was away, she refused to answer the question.
The defence went on to suggest, repeatedly, that she had consented to sex
with Tunguan and had only decided to call rape when she thought Tunguan
might tell stories about the encounter, or that perhaps people had heard her
calling his name. She denied this absolutely.” Further, the defence suggested
that, immediately after the rape when she fled to her neighbour’s house, she
made phone calls of a suspicious nature, perhaps to her lovers. They found
it suspicious because the calls were not conducted in English.®® Additionally,
the defence subjected the medical evidence of bruising to questioning to
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try to indicate that it was the result of consensual sex rather than rape.
An attempt was made to cast doubt upon the extremity of Nesbits injuries,
describing them as evidence of depravity rather than rape, in the hope of
having them excluded as evidence to corroborate Nesbits story.®’

Thus, the defence did his best to cast Nesbits character into disrepute,
suggesting that in her depravity she was the type to have had sex with her
‘haus boi’ and then cry rape when she thought it might get out. She was
this type because she had had lovers in the past and one of them had killed
himself.”’ Nesbit was painted as the kind of woman the WW felt might
have invited an attack by her own behaviour. Certainly, according to the
prosecution, she had broken Wyatt’s test of distance and respect with Papua
New Guinean men by allowing Kita into the house to perform personal
tasks and she may even have touched him.

The defence’s attack on Nesbit’s character is significant to a study of colonial
justice, as the perpetrator was defended in the same manner as a white rapist
in Sydney. This was not a ‘kangaroo court’ determined to hang him, as
literature on gender and colonialism might suggest; the defence and the
prosecution were both members of the administration. Further, to protect
a Papua New Guinean man, the defence built much of its case around the
notion of consensual, interracial sex initiated by a white woman. Rather than
being railroaded, Tunguan was accorded an all-too-common defence against
a rape charge. Featherstone and Kaladelfos's survey of rape cases suggests
that it is highly unlikely that an Aboriginal man would have received such
a defence on the mainland in the 1950s.”" While the final penalty Tunguan
received was severe, it was not as severe as death, indicating that this case
marks a shift in the way gender, crime and colonial authority interacted.
The scope of the arguments was consistent with rape cases cited by Adler,
Newton and Estrich. Thus, even in the PNG context, Western ideas about
gender were significant; rather than only colonial ideologies that might have
demanded hanging to expiate the assault on white authority, Western ideas
about gender influenced the way the case was defended and prosecuted.
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Community pressure on Cleland

In Port Moresby, news of the rape of Blanka Nesbit made the front page.
It came in the midst of the widely reported Telefomin trials, which created
a local context for Cleland’s deliberations—a context that expected harsh
punishment for Tunguan. As seen in Chapter 2, the Telefomin trials
created anxiety in PNG over the territory’s image overseas and how best
to punish offenders. Formal and informal representations of Nesbit also
influenced Cleland’s deliberations on clemency. Regarding these, it is plain
from the defence’s line of questioning and the tone of a petition proposed
by the CWA, analysed below, that private discussions of Nesbit were less
sympathetic than most arguments seen in the SPP.

The SPP presented Nesbit as a largely blameless victim of Kita Tunguan’s
perfidy and emphasised the likelihood of his hanging. Designed to place
pressure on the administration, it is suggestive of the type of informal
commentary Cleland likely encountered in his social life in PNG. ‘Native
on Trial’ was the relatively mild header for the story that launched the news
of the rape into the public domain. However, as the SPP was a weekly
newspaper at that time, it was likely that the rape was already known about
by most townspeople.”” The front-page article opened with a narrative of
ingratitude: ‘A native houseboy had raped a European woman who had
once saved his life, the woman told the Port Moresby District Court last
week.””? The characterisation of Kita Tunguan as ungrateful resonated with
the storytelling of the Telefomins’ irrational ingratitude for Australian
colonialism that was in the courts and newspaper at the same time. The
Telefomin, too, were blamed for not appreciating the opportunities they
had been given.

The SPP story emphasised Nesbit's matronly and respectable nature by
reporting that she was quietly ‘sewing in her living room in Konodobu’
prior to the attack.”* This was followed by a paragraph of explanation
about why Tunguan was in the house. The length of the explanation seems
to suggest that it was an unusual privilege for a servant to be allowed to
iron his clothes in the main house. This was followed by a description of
Nesbit’s injuries, especially the bruising on her wrists and arms, as this
was a key element in proving a rape charge. To emphasise the idea that he
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was dangerous, Tunguan was described as ‘a powerfully built Sepik River
native’.”” The Sepik River was an area known to SPP readers for the warlike
propensities of its people: the Telefomin subregion is also near the Sepik.
This description played to the fears readers had about the servants in their
midst: Stoler’s ‘troubled intimacies’.”® The SPP characterised Kita Tunguan
as dishonest by reporting that the police said he told conflicting stories. This
again resonated with the dishonesty of the Telefomin ambushes. The SPP
was campaigning for a severe penalty.

Finally, the plaintive words of Tunguan upon his arrest were reported:
‘No matter you kill me. No matter. I go along calaboose. I make this trouble.’
This could be read as a confession or recognition of his weak position in a
colonial context, as he did not plead guilty. Inglis noted the extreme caution
of Papua New Guinean men in their dealings with white women even into
the 1970s due to the WWPO.”” Inglis’s analysis further suggests that Kita
Tunguan believed that he could not win once the accusation was made ‘no
matter’ what he said. From his experience of accusations of violence against
whites, he knew that he would be punished as an example ‘no matter’
what the facts of the case might be. He believed that the penalty was likely
to be death, reflecting a Papua New Guinean understanding of the way
gender and colonialism interacted in PNG. It would seem that Papua New
Guineans believed that whites in Port Moresby would react in a prewar
colonial manner to a rape charge and that death was likely.

Indeed, as mentioned, the SPP lobbied for hanging. They endorsed Gore’s
judgement and carried the story of the sentencing on the front page in
its next edition the following Wednesday.”® The article led with Gore’s
pointed refusal to merely record the mandatory sentence of death and his
determination to pronounce the sentence: ‘I don't see any indication in this
case which calls upon me to record the death sentence.””” This indicated
that Gore thought Kita Tunguan was too Westernised, due to his work
experience and trouble in Port Moresby, to receive merciful treatment on
the basis of incomprehension of Australian society and justice, as often
happened to non-Westernised offenders. Further, offenders under the
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WWPO were usually given pronounced sentences.®® The newspaper quoted
at length Gore’s recitation of evidence that pointed to rape and included his
characterisation of Tunguan: “This is a powerfully built native and she had
lictle chance against him. The accused is a highly intelligent native who was
cleverly evasive in answering questions.”

Pointing to Gore’s doubt that a hanging would actually occur, the article
concluded with him washing his hands of the ultimate sentencing process:
“What the Executive chooses to do after I have done my part is their
business.”* This choice of words suggests that the judge and newspaper
thought a commutation was likely, even if Kita Tunguan did not. The
newspaper gave prominence and authority to Gore’s finding that Kita
Tunguan could hang in conjunction with a warning that the process would
be political, in the sense of being influenced by diplomatic expectations
and Australian policy. The SPP and Gore, in their comments about the
executive and punishment, obviously sought to influence the capital case
review and Cleland; they recognised that Cleland and Hasluck held liberal
ideas that might well lead to commutation.

The lobbying by expatriates in the newspaper after the commutation
indicates that they believed there had been pressure to commute from
Canberra and internationally. Such lobbying continued after Cleland’s
decision was announced, seemingly in the hope of influencing future cases
by countering or mitigating the influences they believed had led to it.
Cleland’s mercy prompted the SPP editor to write:

The Administrator’s decision to commute the death penalty recently
imposed on a native found guilty of a hideous crime against
a European woman was to be expected, but nonetheless will be
received with misgivings among a wide section of the community.*?

According to the SPP, while people had expected clemency, they still railed
against it and feared that crime, particularly sexual crime, would escalate
as a result. That they expected clemency shows their awareness, if not
acceptance, of the punishments and racial ideologies beyond the islands.
PNG exceptionalism, as noted by historians such as Allan Healy and Peter
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Fitzpatrick, was clearly at work in this case. Despite not seeing themselves as
colonialists, the B4s and old colonialists continued to hold prewar gendered
notions of colonial power.* Hence, they thought it was suitable to punish
crimes against white women more severely than crimes against Papua New
Guinean women.

There was also pressure on the capital case review from Australian norms.
The SPP editor cited Australian rape cases and punishments in building his
argument for execution, regardless of the fact that these had been commuted
too. His conclusion was that a rise in rape cases in Australian jurisdictions
had led to a ‘hardening of the legal mind to this form of offense’.®
In echoing arguments printed in NSW newspapers, the editor of the SPP
sought to show continuities between Australian and PNG legal norms.
However, there is little evidence to support a rise in the number of rape
cases in PNG.* Nevertheless, the SPP wanted to place pressure on future
decisions by asserting a nexus between commutations and rising crime.

The discussion indicates that expatriates in PNG believed that Cleland
was influenced by international scrutiny and anti-colonial sentiment in
Australia. The SPP documented the general mood of PNG expatriates
who sympathised ‘with the political difficulties which could face the
Administrator had he confirmed the court’s verdict’.*” ‘Political difficulties’
could refer to the policies of Hasluck and other liberals who were focussed
on advancement and a more colourblind approach to the law; the WWPO,
of course, was the most unequal of all PNG laws. Alternatively, or also, it
could refer to the UNTC and its scrutiny of the Department of Territories.
The SPP editor pointed out that expatriates in PNG were aware that the
administrator faced international political pressures to appear benevolent
to satisfy UN concerns. They were also aware that Australia would be
engaged in a triennial review of its trusteeship in New York in June and
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in Papua New Guinea’, in From Colony to Coloniser: Studies in Australian Administrative History, ed. ]. .
Eddy and J. R. Nethercote (Sydney: Hale and Iremonger, 1987); Peter Fitzpatrick, Law and State in
Papua New Guinea (London: Academic Press, 1980), 68.

85 Editor, “The Death Sentence’.

86  Australia, Department of Territories, Zerritory of Papua: Annual Report for the Period [1949-1965]
(Canberra: Government Printer, [1949-66]). Note the shifting of reporting categories. Australia,
Department of Territories, Report to the General Assembly of the United Nations on the Administration of the
Territory of New Guinea [1946—1966] (Canberra: Commonwealth Government Printer [1947-19671).
87 Editor, “The Death Sentence’.
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July 1954, and that embarrassing legal cases were best avoided.®® The SPP
often reported on criticisms of PNG colonialism, so it was aware of how
outside opinion of Australian colonialism might be affected if a Papua New
Guinean was executed for raping a white woman and how this might be
seen as an extraordinary penalty.

Cleland’s justification of his sentence to the expatriate community in
statements to the SPP revealed some of the considerations that were
significant to him in reaching his decision. He justified the life sentence
as a harsh deterrent, and indeed it was, as most murderers were sentenced
to around seven years or less hard labour. Cleland emphasised to the SPP
that his sentence meant Kita’s release ‘would remain at the Administrator’s
discretion’.? Gore’s declaration that there was no reason to recommend
mercy stood in stark contrast with Cleland’s clemency. Vastly different
approaches to colonialism were evident in these contrasting decisions made
by Gore, an old colonialist, and Cleland, who usually acted as Hasluck’s
leading agent of the liberal project for advancement.

Informal sources of knowledge and their
influence on the discretionary process

Politics, both international and Australian, had to be considered by the
administrator in exercising the royal prerogative of mercy. Expatriates in
PNG were in favour of capital punishment for their own security; however,
signalling awareness of the racist overtones of that view, the editor of the
SPP acknowledged that there were ‘political difficulties’.

Yet, for advocates of B4 colonial justice, the matter could not rest there.
Mrs M. H. Jewell, a B4 from a family long resident in Papua, attempted
to mobilise the local branch of the CWA in Port Moresby to support both
capital punishment for interracial rape and migration control through
a petition, but failed.” Her attempt was reported in the SPP:

88  United Nations, /ndex to Proceedings of the Trusteeship Council, Eleventh Special Session, 10 April
1961, Twenty-Seventh Session, 1 June to 19 July 1961 (New York: United Nations Headquarters
Library, 1961), library.un.org/sites/library.un.org/files/itp/t27_0.pdf.

89 ‘Death Sentence Commuted’, South Pacific Post, 7 July 1954, 9.

90 The CWA is a large and influential national organisation. While focusing on providing social and
community connection for women in rural areas, it has also engaged in commentary and campaigning
on issues.
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The petition points out that a similar petition was successful several
years ago and the government of the day allowed the death sentence
to be carried out. It says that there were no more cases of rape
against women for fifteen years. The petition also asks that people
who apply for Territory entry permits should be more thoroughly
screened before they are allowed into the country.”

The historical basis for the claims made in the petition is unclear. The last
person hanged for rape was most likely Stephen Gorumbaru in 1934. His
case, which involved the rape of a white female child, had resulted in much
community activism in which Mrs Jewell’s father-in-law, Arthur Jewell, had
played a leading role.” Jewell’s comments reflected two beliefs apparent
among some B4s: deterrence by hanging was the best response to serious
crime by Papua New Guineans and the rape of a white woman was more
serious than the rape of a black woman.

Jewell’s failure to convince the CWA branch to pursue this course of action
suggests two things: first, that women did not feel as vulnerable in 1954 as
they apparently had in 1926 when the ordinance was passed; second, that
not all expatriates agreed with Jewell’s views and that most members of the
local CWA did not feel comfortable calling for the Papua New Guinean
rapists of white woman to be hanged in 1954. Of course, it should also be
noted that the wife of the administrator, Rachel Cleland, was active in
the CWA and may have had a hand in the defeat of a measure that implicitly
critiqued her husband.

The criticisms of Nesbit’s character that Cleland made in his comments to
Hasluck, mentioned above, were apparently general knowledge. It is likely
that Cleland gained his information about Nesbit, which influenced his
decision to commute the sentence, from gossip and talk, which also resulted
in the petition. The public reputation of a woman was apparently significant
to reasoning around the justness of penalties for rape, as the petition’s call
for ‘screening’ immigrants was also a veiled reference to Blanka Nesbit,
a migrant; the gossip surrounding her supposed affairs with Dr Kocenas
and Dr Otruba; and the state of her mental health.” Seemingly, the careful
screening process proposed by Jewell was intended to catch people such
as Nesbit. Implicitly, Nesbit was being blamed for her mismanagement
of Kita Tunguan. Her general conduct was being explicitly conflated with

91 “Women Sign Petition’.
92 Inglis, The White Women's Protection Ordinance, 130-5.
93 “Women Sign Petition’.
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discussion over the appropriate punishment for Tunguan, indicating that
some sections of the community saw these as being connected. Nesbits
sexual conduct was obviously widely known and thought to be germane to
clemency deliberations.

Indeed, drawing on such widespread gossip, Cleland told Hasluck that
the screening proposition in the petition was motivated by Nesbit: ‘It is
no doubt inspired by the knowledge of the woman’s history whilst in the
territory.””* The petition attacked both Nesbit and Tunguan. The screening
issue also highlights the anxieties that Anglo-Saxon Australians held about
new migrants to Australia and their different sexual habits, as noted by
Featherstone and Kaladelfos.” Local gossip was not kind towards Nesbit,
but such unkindness was not directly expressed in the paper. Publicly, there
was racial solidarity in maintaining the direct attack on Kita Tunguan. The
disjunction between public and private discussions suggests that officials and
expatriates believed that Kita Tunguan had to be punished despite Nesbit’s
failure to manage her sexual behaviour properly, but not as severely. The
question for Cleland then became about how much Nesbit was to blame
for Tunguan’s actions and how this should be accommodated. Estrich’s
theories about, and criticism of, the concept of ‘real rape’ seem to be highly
relevant here, for while Cleland thought there had been a rape, it seems, as
Estrich theorised, that Nesbit’s past meant that the assault on her was not
considered ‘real rape’. Judgements were being made about the victim.

Clemency: Cleland decides

When Hasluck enquired as to why clemency had been granted to Kita
Tunguan without reference to the federal Cabinet, he was asking a procedural
question. However, the reply from Cleland mistakenly went to the substance
of his decision to grant clemency. Hasluck’s handwritten note suggests that he
was shocked enough not to wait for his response to be typed, as would have
been usual. His note to Secretary Lambert of the Department of Territories
points out Cleland’s misapprehension. Nevertheless, Cleland’s letter, which
outlines his and his community’s low opinion of Dr Nesbit, provides a good
picture of both how the decision to grant clemency was made and the cruel
view that the rape of such a woman was a lesser sort of crime.”

94  Cleland to secretary, 3 September 1954, NAA: A518, CQ840/1/3 PART 1, item 3252669.
95  Featherstone and Kaladelfos, Sex Crimes in the Fifties, 144-8.
96 Cleland to secretary, 3 September 1954.
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Cleland drew on both formal documents and the recollections and opinions
of officials in forming a picture of Dr Nesbit and Joseph Kita Tunguan for
the commutation process. This included a report on Nesbit prepared by
C. Normoyle, the assistant commissioner of police, which Cleland forwarded
to Lambert and Hasluck. Normoyle’s report contained an unflattering
account of Nesbit’s life and rumoured affairs in PNG.”” Reports were also
prepared on Tunguan; however, unlike the further information garnered on
Nesbit, they mainly covered material that was adduced in court.

The head of the PNG Department of Health, Dr John Gunther, reported
that Nesbit had spent several months from June 1953 in ‘a halfway
house in lunacy’ due to her depression and anxiety after her alleged lover
Dr Kocenas’s suicide. Cleland wrote:

In a recent conversation with Dr. Gunther he informed me that he
considered Mrs. Nesbit to be mentally upset and a nymphomaniac.
According to local gossip she is a woman of loose morals. However,
in examining the evidence in the case of Kita Tunguan, there is no
doubt in my mind that she was raped.”®

Cleland developed a picture of Nesbit based on imprecise and informal
knowledge that drew on traditional ideas of gender, such as those promoted
by Melaun: namely, that women should not place themselves in situations
in which men might attack them, and that women could invite attacks
through their conduct and reputation. Gunther characterised Nesbit as
‘mentally upset and a nymphomaniac’ and Cleland did not challenge that
view. These perceptions and rumours go to questions of character of the
type raised by theorists of gender and rape who argue that some people
believed that ‘mad and loose’ women were not raped in the same way as
‘good’ women.” In relaying this gossip and innuendo about the victim to
the very formal Paul Hasluck, Cleland showed that he found such ideas
to be perfectly reasonable—further underscoring their acceptability.'®
Indeed, Cleland was engaging in a conventional discussion for mainland
Australia and the Western world: Nesbit made a very poor example of
someone whom the ordinance had been designed to protect.

97 Normoyle to administrator.
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Joseph Kita Tunguan’s background and reputation were also germane to the
decision to grant mercy. This was because being ‘unsophisticated’ was usually
a significant reason for a sentence to be commuted; therefore, Tunguan’s
level of ‘sophistication’ had to be established. There was also the question
of character and just deserts. Police Sub-Inspector John Fisher prepared a
report for Cleland that indicated that Tunguan was known to the police
and that he was prone to being provoked by insults into violent crime, such
as fighting and assault. He was proud, stiff-necked and volatile. Further,
he was also an educated Papua New Guinean who had language skills and
had received a basic school and vocational education.’" The testimony of
Tunguan’s priest, Fisher reported, was that he was honest and ambitious.
Therefore, Cleland could not use ignorance or lack of ‘sophistication” as
grounds for commutation. He had to search for other grounds.

Tunguan was partof a growing cohort of urban, educated and advanced Papua
New Guineans who were—in a future still very indefinitely sketched—the
aim of the colony, yet PNG had difficulty treating them with respect and
providing them with meaningful work. Further, as mentioned, Tunguan
seems to have challenged traditional colonial demarcations of power and
authority with violence. In short, he was the kind of man who could expect
the full force of the law to go against him. However, while Gore condemned
him, and despite the convention that a Westernised person should probably
hang, Cleland commuted his sentence. Why?

In postwar PNG, the ideologies of liberal paternalism and liberal justice
seemed to trump racism and colonialism. The wide reporting in mainland
newspapers and the SPP of contemporaneous rape cases and NSW'’s
abolition of capital punishment for rape and murder meant that Cleland
had clear information about how to make a decision that would be both
consistent with NSW and Australian law and acceptable to the wider world.
Consequently, his use of discretionary justice ensured that a Papua New
Guinean rapist was punished similarly to a white man in Sydney. In this
way, Cleland’s decision kept PNG more in step with Australia and Australian
norms for punishment than Gore’s.

In his letter to Hasluck and Lambert, Cleland outlined the steps he had
taken to reach his decision to commute the sentence. After précising the
information from the reports of the judge, the police and the investigators,
Cleland highlighted several points that were germane to his decision.

101 Fisher to superintendent of police, 12 June 1954.
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First, Tunguan claimed that Nesbit had kicked him, although Gore had
been unsure about this. Second, Tunguan had not attempted to escape; in
Cleland’s view, this showed that his actions were from a flare of temper
and just as soon regretted, so he was not irretrievably bad. Third, despite
his history of brawling, Tunguan’s priest told Sub-Inspector Fisher that
‘the native was a good lad and regular communicant’. Fourth, Cleland
claimed that:

it is also known that she [Nesbit] had a strange vindictiveness against
natives in general. This was in evidence when she was employed
at the Native Hospital and because of it she was removed from
employment therein.'”

This story had not been mentioned anywhere else. Cleland’s letter made
it clear that, even if he accepted that the rape had occurred, it was not
a ‘real rape’, or at least a much less serious one, due to Nesbit’s seemingly
provocative actions.'®

In repeating gossip about Nesbit’s alleged affairs and mental health, Cleland
engaged in a discourse common to rape trials and discussions of rape—
namely, that promiscuous women brought rape upon themselves and did
not deserve the same protection as virtuous women. Nesbit, having broken
the rules of female behaviour laid out by B4s such as Wyatt, had ‘brought
it upon herself’. If she had been provocative, then, in Cleland’s mind,
Tunguan’s execution was not just. To be clear, Cleland’s thinking did not
extend to disbelieving that the rape had occurred; rather, he regarded it as
a lesser sort of rape better punished by imprisonment. When Tunguan’s
character and other factors such as international scrutiny were considered,
Cleland felt that Tunguan did not deserve to die and that a lesser punishment
was more just.

Despite Cleland not mentioning it directly to Hasluck, the SPP argued that
Cleland was being pressured by Australian liberals and international observers
to grant clemency. Since such pressures were noted in other cases examined
in this book, it seems plausible. International and domestic Australian
suspicions of colonialism were the main drivers of such pressure. Rather than
write about them explicitly, Cleland noted that, given the ‘circumstances’,
life in prison would be punishment enough.'* The ‘circumstances” encoded

102 Cleland to secretary, 3 September 1954.
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Cleland and Hasluck’s shared understanding of the colonial context and its
vulnerability to critique in a decolonising world. It is a clear signal of the
shift in thinking on race and colonialism that, in 1954, the ‘circumstances’
of the rape of a white woman in a colonial setting did not require expiation
in blood, as had the last use of this penalty against Stephen Gorumbaru
in 1934. Neither was the idea of corporal punishment raised, as in the
Gebu-Ari attempted rape case in 1952.' In 1954, hanging a colonial
subject using a racist law would not have encouraged critical powers to see
Australian colonialism as legitimate, temporary and benevolent, as required
by liberal colonialism. This is because the punishment was so extreme
compared to general standards for the punishment of rape and other sexual
offences in Australia, including metropolitan NSW, the only other place
that might have executed an offender for rape.'” Cleland, in noting the
‘circumstances’, indicated his desire not to delegitimise the colonial project
with a fundamentally racist use of capital punishmeng; rather, he wished to
use mercy as a bulwark to colonial legitimacy.

The times had changed. Sexual violence against white women was answered
with imprisonment, and the contrast between brutal rape and gentle mercy
emphasised the legitimate role Australia had in colonising and advancing
PNG. The Kita Tunguan case demonstrates that colonialism in PNG,
under Cleland and Hasluck, had begun to adopt a more colourblind, liberal
ideology of justice, and that, for Cleland, advancing Papua New Guineans
was incompatible with inequitable laws such as the WWPO. Moreover, as
Inglis has argued of the prewar period, the case demonstrates that, in some
circumstances, discretionary justice could fix the disjunction between a desire
for benevolence and harsh laws. The B4s, the SPP and Gore acknowledged
the changing times when they accepted that it was unlikely that Tunguan
would hang, even though they thought he should.

Conclusion

This historical case study addresses several questions raised in the
introduction: How did the international climate of decolonisation affect
clemency decisions? How did contested legal ideologies affect clemency

105 Notes of meetings, 2 December 1952, NAA: A11099, 1/30, item 11584983.
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decisions? How did concerns of the day affect clemency decisions? How
did clemency happen? Was it discretionary justice? And what was the
significance of formal and informal sources of information?

The discussion around the punishment of Kita Tunguan in the clemency
file and newspapers shows that both expatriates in PNG and Cleland were
aware of international scrutiny regarding Australian colonialism: Gore and
the SPP cited ‘political’ pressure and Cleland cited ‘the circumstances’ that
affected his decision to commute the sentence. As established in Chapter 1,
concern about the reaction of the international community was recurring
and therefore axiomatic to most policy decisions. The B4s and the liberals
were aware of Australian norms of punishment that militated against the
hanging of a rapist being acceptable to domestic or international observers’
sense of justice and morality. As Hay, Loo and Hynd have theorised,
Cleland had to consider the wider reaction to an execution in the context of
maintaining the legitimacy of the colonial government. As with Telefomin
case, the discretion of a capital case review allowed the administration to
play both sides of the fence—to foster and protect colonial governance by
punishing the crime with a life sentence, while also allowing for doubts as to
the moral worth of its victim by commuting a death sentence.

Nevertheless, there was a contest of ideologies of law: old colonial ideas
of justice based on deterrence and the sanctity of white bodies were put
forward by Justice Gore and the editor of the SPP, despite considering
themselves likely to lose. They were aware that a shift away from old colonial
notions of law enforcement was occurring, and they regretted the change.
Representing the change, Cleland opted for a more colourblind version of
justice: he refused to respond reflexively with colonial vengeance to protect
white female bodies, which, from the reaction of some expatriates, suggests
it might have been expected, and certainly was expected by Kita Tunguan.

This change was affected by the gendered beliefs about women and sex,
more specifically about Nesbit’s sexual conduct, held by Cleland and the
expatriate community. The perception of Nesbit as a bad, mad woman
entered the calculus of discretionary justice when Cleland determined not
to hang Kita Tunguan. The documents show that Nesbit’s reputation was
at the forefront of Cleland’s mind when he explained his commutation
decision to Hasluck. The petition developed by Mrs Jewell of the CWA
also shows that this case was connected, in the minds of B4 expatriates, to
concerns about changing gender roles and the influx of new Australians into
the Anglophone community.
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Significantly for this book, this case was also a turning point in the process
of determining clemency in PNG. Newspaper reports drew HaslucK’s
attention to the fact that Cleland had commuted a pronounced sentence
against directions from Canberra, focusing HaslucK’s attention on changing
the process. The time it took to clarify the status of recorded sentences
and finalise a coherent process for referring all sentences to Canberra, even
after the amendments passed in October 1954, contributed to HaslucK’s
suspicions about the reliability of the PNG public service.'” Cleland’s
references to both formal submissions and general gossip indicate that both
sources of information were significant in his decision to commute Kita
Tunguan’s sentence.

As Martin Wiener has suggested, and has been done here, looking at the
uniqueness of colonial settings is vital in examining and evaluating their
legal processes.'® This case highlights the relative significance of ideologies
of gender and race in PNG and Australia in 1954 and the ways that the legal
system both cooperated with and resisted those ideologies in an attempt to
build a positive image of PNG in Australia and across the world. In another
case in 1954, analysed in the next chapter, the calculus fell the other way,
and execution was used to reach the same goal of legitimacy.
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