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Contingent Decision Making
and Robust Stratification:
A History of Legal Competition
in the Wafi-Golpu Area

Speak with any customary claimant to the land around Wafi-Golpu long
enough and the conversation will eventually turn to the 1980s. In the finale
of Bill Itamar’s speech to the Babwaf Saab Landowners Association (BSLA)

director’s meeting, he explained to the crowd:

The fight [for customary landownership of Wafi-Golpu] is on top of
two courts: the 50/50 court and Magentse court. Babuaf Saab will
become the owner of Wafi Mine. Not Wale. Siab. Babwaf Saab
will be the owner [cheers from the crowd].

After the cheering died down, Bill gestured to two men standing with him,
both thin and wiry, somewhere in their 50s—Samuel Peats and Nanit Intu.
Bill explained:

[Wafi-Golpu] was won because of the fathers of the men standing
up [more cheers]. The children of Peats Go, Intu Ninitz and Goa
Noah. It was not Wale Babwaf who won Magentse. Saab Babwaf
won [louder cheers].

Understanding the contemporary political landscape demands turning
back to the 1980s when key pillars of the document-rich legal landscape
around Wafi-Golpu were erected. That decade saw a period of particularly
intense litigation over the land that would eventually host the Wafi-Golpu
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prospect, resulting in four cases that continue to shape the current political
landscape—the so-called ‘Magentse’ and ‘50/50 cases. The 1980s are so
central to debates today because the resulting cases inform who the state and
Wafi-Golpu Joint Ventures see as the customary landowners of the Wafi-
Golpu prospect land.

To analyse the tangled legal history of the Wafi-Golpu project, this chapter
draws together several themes in the legal anthropology of Papua New
Guinea (PNG). After recognising that legal recognition of customary
landownership involves fundamentally (re)interpreting pre-existing forms
of landownership and exposing how this mechanically works in PNG law,
I make the case that the structure of common law, in general, and customary
law recognition, in particular, provide a great deal of discretion to Land
Court magistrates and National and Supreme Court judges. The structural
consequence of this is that although the content of legal decisions exhibits
significant variability, creating path dependency in the particularities of how
landownership and sociality will be legally carved up (Hathaway 2003),
litigation over customary ownership tends to canalise the professionalisation
and stratification of the factions involved. Thus, I make the case that, while
the specificities of who wins cases, how peoples are divided up and the eventual
legal winners of cases are all highly contingent on historical circumstances,
the sociological consequences of such antagonistic documentality are robust
to this variation due to ‘ratcheting’ nature of the court system as well as the
durable medium in which they are inscribed.

The Very Notion of Customary
Landownership

Customary landownership has emerged as both a defining national ideology
and an indicator of authenticity in PNG: Papua New Guineans are Papua
New Guineans by token of being customary landowners (Filer 1997a;
Narokobi 1983; Golub 2014). More narrowly, customary landownership is
at the heart of struggles over benefits from the country’s commercial and state
projects. As discussed in the Introduction, the proliferation of commercial
projects across the country has also gone hand in hand with the spread of
a host of different legal processes, including court disputes, social mapping
and the incorporation of nominal customary groupings (Weiner 2000;
Jorgensen 2007; Weiner and Glaskin 2007). These processes aim to declare
and demarcate customary landowners as such for purposes of consultation
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and compensation. To understand this process, it is necessary to interrogate
the very notion of customary landownership. Rather than considering any
specific modes of land tenure prevalent in the Wafi-Golpu area, I seek here
to sharpen the distinctions between, on the one hand, the multifaceted
relations between people and land glossed as ‘customary landownership’
and, on the other, the Jegal category of customary ownership.! In both
forms, customary landownership is a two-part predicate in which land L is
customarily owned by group G. The concordant questions are, therefore: what
is the nature of group G, and on what grounds are individuals members of
G? What are the entitlements of being a landowner? And finally, on what
grounds is group G the owner of land L?

Ownership, Entitlement and Their Grounds

Consternation over the nature of landowning groups has been a
preoccupation of PNG ethnography since the mid-twentieth century.
Following the ‘pacification’ of the central highlands, anthropologists found
themselves confronted by stateless societies that ideologically emphasised
patrifiliation while also exhibiting flexibility concerning the social groups to
which individuals were affiliated (Brown 1962; Meggitt 1965; A. Strathern
1968; Scheffler 1985). Consequently, the mid-twentieth century saw
vigorous debates over the applicability of segmentary models of so-called
‘native society’ developed by seminal Africanist ethnographies (Evans-
Pritchard 1940; Fortes 1945, 1949; Bohannan 1957). In this dual hierarchy
model, nested descent groupings of decreasing size—from maximal lineages
to minimal ones—were seen to map onto territorial entities akin to a tribal
regions, villages and village sections respectively, making the relationship
between social groupings and land a central problematic in these accounts
(Fried 1975; Kuper 1982). Accordingly, anthropologists found themselves
facing three questions: (a) whether there existed groups defined by ownership
of something (‘corporate groups’), (b) whether that something they
owned was land, as opposed to, say, ritual knowledge, and, most vexingly,
(c) whether membership in such groups was grounded in tracing unilineal
descent from a given individual, as opposed to residence or affiliation with

a big man (Barnes 1962; Langness 1964; A. Strathern 1972).

1 These are notably different, in turn, from territory that a population exerts practical control over.
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While the dual hierarchy model arguably never fitted the African case
(Evans-Pritchard 1933-35; Richards 1941), anthropologists in PNG soon
recognised that different answers obtained for each of these questions in
distinct areas of the country, leading some, like Roy Wagner, to query the
notion of social groups in the highlands altogether (Wagner 1974). While
Wagner’s position was an extreme one, anthropologists soon recognised that,
even if kinship was a universal idiom that normative claims were couched
in, the extent to which residence, landownership and descent relations per
se mapped onto group membership, kinship terms and landownership was
uneven at best (Langness 1964; LiPuma 1988; A. Strathern 1972; Watson
1970: 1983). Anthropologists found that unilineal descent was sufficient
but not necessary for either membership in residential groups or claims
to land, instead being one among many possible conditions (Barnes 1962;

de Lepervanche 1967/68; Scheffler 1985, 2001; Sillitoe 1999).

The legalisation of customary landownership faces a further complication:
what, exactly, does ownership entail? Ownership is conventionally
conceived as a bundle of rights, typically including the right to control
access to, economically enjoy and transfer ownership of the owned entity.
As economic anthropologists have stressed, such a notion of ownership is
a particular and peculiar product of Western legal history (Carrier 1998;
Busse and Strang 2011). Ciritically, the specificity of the rights owners enjoy
is a product of laws explicating precisely what ownership is. In the absence
of such documented anchors, the authority over actions pertaining to land
is instead anchored by commonly held beliefs and behavioural patterns.
I have already provided a taste of these issues. In Mare and Wamped, local
sagaseg segments (or mpan if sagaseg are too large) have authority over
land rents due to conventionalised behaviour and beliefs that sagaseg have
preferential claims to such benefits. By contrast, households have authority
over gardens, and it would be entirely appropriate for a family to let, for
example, affines use them for a planting cycle without permission from
their mpan or sagaseg. Conventionally, these different entitlements are
couched as ownership versus usufruct rights. However, this distinction
is difficult to sustain given that additional rights traditionally associated
with ownership—sale, exclusion, determination of use—rarely can be
exercised independently of garden owners. As R. Cooter (1991: 769)
nicely articulates, ‘if ownership rights are dispersed among different people,
asking who owns the land is like asking which player is the football team’.
To this end, ownership is better conceptualised as different authorities over
different elements of land (for example, over commercial rents and planting
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cycles, respectively) that are dispersed among different actors, anchored by
patterned behaviour and beliefs, themselves reinforced (or undermined)
by conforming (or divergent) practice.

Finally, even if one were to presume some unambiguous landowning entity
with clear-cut membership criteria and a uniform set of entitlements, the
question of the grounds of ownership remains. In other words, by virtue of
what is someone or something considered an owner? Unsurprisingly, the
diversity of cultural life in PNG goes hand in hand with diversity in the
grounds of ownership. As anthropologists have stressed, different populations
emphasise different grounds for a given set group to count as landowners.
Active possession, violent expulsion, long-term residence, having been
given the land by another group, active interest and mythological origin,
for example, all have variable salience (Kalinoe and Leach 2004). Like all
locally anchored social properties, the relative importance of each of these
conditions is reinforced through local practice that gives them salience.

Creation and Transformation

For all these reasons, a legal decision on customary landownership in PNG
engages in a triple construction process, fixing (1) landowning groups,
(2) what ownership constitutes, and (3) the grounds of ownership (Kalinoe
2004). One can sensibly talk about authority over land, according to a
specific set of anchors in a given population, on the one hand, and the
property of customary ownership, according to legal precedent and law,
on the other. The specificities of these two social properties are certainly
causally related insofar as legal decisions are made with reference to what
magistrates, rightly or wrongly, see as local customary ownership.

However, all social facts are inherently referential to a particular set of
anchors, and, to this end, there is no Archimedean point from which
codified customary landownership, which corresponds to the beliefs and
practices of all parties involved, can be fashioned. These issues are especially
acute where no one population exclusively occupied a region, as is the case
with Wafi-Golpu. Even assuming complete agreement on historical facts,
both parties in a land dispute may be coherently considered landowners
of a given area according to their respective frames of reference. Where,
historically, such disagreements might have been temporarily ‘resolved’
through violent conflict, today, a court, by necessity, must decide based
on the criteria of one party or create new (or fused) criteria for ownership
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or membership of a group. Thus, a legal leap of faith is required, by which
specific historical and present facts are made to ground legal customary
landownership. As Filer summarises:

Melanesian custom does not really exis in a form which would allow
us to ask how it could or should be recognised in modern national
law, because it was actually born out of the armpit of Australian
colonial law. (Filer 2007: 137, emphasis in original)

This new property is neither a fiction nor a legal re-anchoring of extant
custom in the medium of documents. It is a new property, instantiated by
legal fiat, made with reference to, but distinct from, relations with land per se.
In this way, as anthropologists have carefully and repeatedly demonstrated,
the legalisation process does not merely take a pre-existing social property
(group G owns L land) and then re-instantiate the same property, only
now anchored by statute or legal decision. Instead, the legalising process
creates new, legally anchored relations between novel social entities (often
nominally unilineal clans) and areas of land (Ernst 1999; Jorgensen 2007;
Weiner and Glaskin 2007). To understand the nature of such legal fiats,
we must now turn to the mechanisms and legal basis for how judges make
such decisions.

Customary Landownership in Legal Theory
and Application

PNG’s land tenure and court system are unusual for a post-colonial
Commonwealth country due to the presence of widespread customary
ownership. Practically, the concept of ‘customary land’, and in turn
‘customary landownership’, is entwined with the legal and ideological
history of ‘native custom’ in PNG. In this vein, as anthropologists and
lawyers alike have stressed, PNG law is ‘archetypally’ pluralistic (Aleck
1993; Goddard 1998; Demian 2003: 97; see Filer 2006: 67 for a history
of customary landownership in the Australian colonial period). During the
colonial period, Australian patrol officers and missionaries were intensely
interested in native custom as an object of scrutiny so that they might define,
change or eliminate it. However, throughout the colonial period, ‘customs
pertaining to the ownership of “native land” were left to lurk in the shadows
of paternalistic tolerance’ (Filer 1997a: 67). During the administration’s
early years, officials dealt with customary land on an ad hoc basis, and
individual officers dealt with select leaders to settle disputes and acquire
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land for development (Filer 1997a: 67). From 1962 to 1975, the Land Titles
Commission operated as a quasi-judicial tribunal with exclusive jurisdiction
over all customary land disputes. After a short-lived attempt to create a map
of all tribal and clan boundaries in the 1960s, Parliament settled on a more
permanent solution through the Land Disputes Settlement Act 1975, which
transferred jurisdiction from the Commission to a two-tier system of (now)
Local and Provincial Land Courts.* Procedurally, land disputes are initially
brought to local land mediators. If mediation is unsuccessful, mediators
can then elevate disputes to the Local Land Court, who considers the case
afresh, independent of any decisions made during mediation. If one of the
parties is unsatisfied with the outcome at the Local Land Court, they can
elevate it to the provincial level (see Cooter 1991: 781 for a full account).
From the provincial, disputes can be elevated to the National Court, and
then to the Supreme Court. In theory, the higher-level courts only rule
on legal matters, acting as though custom has been established by lower
courts, even if, in practice, higher-level courts have regularly made rulings
on the nature of custom. Likewise, on paper, PNG has a separate hierarchy
of courts for dealing with land matters at the lower-level, distinct from the
conventional court hierarchy. Practically, the magistrates who serve on land
courts are frequently the same as those who serve on conventional district
and provincial courts.

Within such context, the central object of debate concerns the legal
interpretation of ‘custom’. Leading up to PNG’s independence in 1972,
the then Chief Minister Michael Somare instituted the Constitutional
Planning Committee (CPC) to draft a home-grown’ constitution. Through
nationwide consultations, the CPC, chaired by John Momis and including
a range of influential figures such as Bernard Narokobi, Albert Maori Kiki
and Somare himself, were faced with the formidable task of integrating
common law, colonial-era legislation, judicial precedent and future law
with the norms and beliefs that informed most Papua New Guineans’
everyday experience. The resulting National Constitution dealt with these
concerns by importing, from the pre-independence period, common law
practice, existing statutes and precedent to ensure legal continuity, along
with ‘custom’ which ‘is adopted, and shall be applied and enforced, as part

2 Acthe time of the Land Disputes Settlement Act 1975, the created courts were the Local and Distinct
Land Courts. Since the passage of the Organic Law on Provincial Government 1977 (Chapter 3), which
turned the previous districts into provinces, these District Land Courts became Provincial Land Courts.
Today, Local Land Courts operate at the district, but what was at the time sub-district, level. For ease of
narrative, | refer to these two levels by their current names.
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of the underlying law’ (Schedule 2.1). Constitutionally, custom consists of
‘the customs and usages of indigenous inhabitants of the country existing in
relation to the matter in question at the time when and the place in relation
to which the matter arises, regardless of whether or not the custom or usage
has existed since time immemorial’ (Schedule 1.2).

This underlying law has several important caveats. Custom is not underlying
law ‘to the extent that it is, inconsistent with a Constitutional Law or
a statute, or repugnant to the general principles of humanity’. Legally, then,
custom is both undefined and legally enforceable, acting as underlying
law in PNG, filling the gaps between statute and precedent. Such custom
becomes codified or superseded as statutes of parliament are passed or
repealed, or, crucially for present purposes, jural decisions are made about
what, exactly, custom is.

Courts are a fundamental mechanism for instantiating this underlying
law when it comes under dispute and cannot be resolved at the local level.
The Constitution itself delegates the determination of custom to Parliament
(Schedule 2.1). The primary relevant legislation that realises these powers is
the colonial-era Customs Recognition Act 1963, which gives judges significant
leeway in interpreting customary law. According to the Act, courts are ‘not
bound to observe strict legal procedure or apply technical rules of evidence’
and may refer not only to relevant books and reports but also ‘any matter or
thing stated in such works as evidence on the question’. As Supreme Court
Justice Miles put it, the Act ‘ousts the strict rules of evidence and enables
a court to inform itself as it sees fit on any question as to custom’.?

While the testimonies of the peoples in question necessarily inform court
rulings, the opinions of land mediators, magistrates and judges frequently
vary considerably on the question of how custom ‘ought’ to work. As legal
anthropologist Melissa Demian (2003) stresses, what constitutes custom
depends on the legal arena in which customary law is invoked, with Local
Land Court magjistrates often having different expectations than higher court
judges about the custom they are meant to find. Notably, the Australian
colonial officials receiving anthropological training at the Australian School
for Pacific Administration were largely instructed in British structural-

functionalism (Lawrence 1964b; Campbell 1998). While one should not

3 Re Petition of Michael Thomas Somare, PNG Law Report 265 [1981].
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overstate anthropological influence, when it came to acquiring land on
behalf of the state, the colonial administration saw indigenous social life as
neatly divided into landowning corporate groups whose membership was
grounded in unilineal descent. These assumptions were carried forward
after independence into extractive projects and the civil service, particularly
for how local sociality ought to be divided for bureaucratic purposes and
compensation payments, and how land courts award ownership (Jorgensen
1997; Weiner 2000; Filer 2006; Golub 2007; Weiner and Glaskin 2007).
Whatever the shortfalls of this perspective, according to the relevant
legislation and in practice, court representatives may do as they please in
attempting to determine customary law.

In this picture, the underlying law of PNG, unspecified by statutes and
legal decisions, is anchored by the everyday actions and beliefs of Papua
New Guineans unti/ dispute drives it to court. From there, a new form of
legal custom is instantiated by individual court representatives, grounded by
their opinions and judgments. As customary ownership is one of the most
hotly contested topics, particularly around any commercial or state activity,
courts frequently become a defining and demarcating mechanism for how
that customary ownership becomes encoded in precedent. That customary
ownership, in turn, shapes future distributions of benefits.

It has long been recognised that common law, structurally, exhibits a high
degree of path dependency (Hathaway 2003). By path dependency, I refer
to the fact that the outcome of any given case is systematically shaped by
the antecedent events leading to it. This is a stronger claim than merely that
‘history matters’; rather, there are particular mechanisms that feed forward
past decisions within the system in question. Because of the binding
nature of precedent, individual decisions can have substantial downstream
consequences for both action and future juridical decisions. These features
are compounded in decisions concerning customary law in PNG because of
the open-ended ways judges can rule on custom. In her seminal analysis of
path dependency in common law systems, Oona Hathaway summarises that
‘the law is firmly guided by the heavy hand of the past’ (2003: 606). This
creates substantial possibilities for how a court might determine custom and

4 Recollections from those who attended this institution emphasised the functional side of the
structural—functional formula, recalling how anthropological courses gave them an appreciation of
‘native society’ as ‘functioning wholes’, encouraging them not to unduly suppress ‘traditional practice’
for fear of compromising a delicate equilibrium (Bashkow 1995).

141



142

INK AND LAND

demarcate customary affiliations. The 1980s court cases about customary
ownership of the land that would come to host Wafi-Golpu are emblematic
of such a process.

Historical Contingency and Robust
Stratification in the Wafi-Golpu Area

In 1981, three men—Esera Kwako, Elinen Matthew and Utin Renkans—
travelled to Mare. The visitors had come from Babuaf, a Watut-speaking
village some 30 kilometres away, not far from the intersection of the
Watut River and Wafe Creek, near the contemporary site of the Wafi-
Golpu prospect. According to the men, settlers from Hengambu, a nearby
Mumeng-speaking group, were cutting down coconut trees and encroaching
on the area. They had purportedly stolen items from Utin, a Wareng clan
elder, who had fought with the settlers and was briefly imprisoned. Now,
the three Watut men asked for help from S&b Wampar in the upcoming
court case against Hengambu over the customary ownership of the area of
land known as Magentse, roughly corresponding to the area around the
Magentse Creek, immediately north of Wafi-Golpu (see Figure 1.1).

At this early stage, the land dispute was not about prospective mining.
By 1977, Conzinc Riotinto of Australia (CRA) Exploration Limited had
already identified the Wafe River south of Babuaf as a possible prospect
(Ballard 1993b: 32). The first Magentse cases were not a result of this activity.
They were instead prompted by perceived Hengambu encroachments on
Babuaf land. Had no subsequent mineral exploration occurred, the court
cases would likely have been another common, yet largely unremarkable,
dispute over landownership in the region. It was the subsequent prospect of
large-scale extraction that subsequently gave the cases the importance they
have today.

After listening to the three men’s testimony, the assembled group in Mare
selected three men to testify in the case: Peats Go, Intu Ninits and Goa
Noah. All three men spoke Tok Pisin fluently and had prolonged experience
outside the village. Peats worked as a carrier during the Second World War,
as a pastor in the Watut, and was an early councillor of Wamped (Church
2019); Intu was a pastor who had previously undertaken mission work in
Aseki; while Goa was an elder who had worked as a didiman (agricultural
officer) in Finschhafen. One of the three Watut men, Esera Kwako, who
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had attended a district bible school in Angu territory and was a former

policeman, travelled with the men to contest the case under the name of
Babuaf’

It was not by chance that the Watut men travelled to a village some
30 kilometres away from the disputed land to seek help. Following their
conversion to Christianity, Wampar began enthusiastically proselyting and
relocating neighbouring groups (Fischer 1963, 1992; Cooke 1968). As the

missionary Karl Panzer recounts:

That Laewamba [Wampar], who had still slain people in 1915,
sent the first evangelists to the not yet baptised Watut ... in 1920
was a nearly unbelievable change. That happened by God’s will!
Consider also that the heathen Laewamba had talked about their
neighbours as barbarians! To Laewamba, all their neighbours had
been pigs, sent by the ancestor spirits for hunting—yet today, the
Laewamba leave their homes and their people to bring the word
of God to the people they previously hunted like pigs and to guide
them to heaven. (Panzer 1925: 17 in Beer 2006: 110)

While the circumstances of those conversions and relocations are controversial
today (see Chapter 6), contemporaneous sources from the period indicate
that Wampar converted and resettled several Watut-speaking groups on the
eastern side of the Watut River to found the village of Babuaf.

As a result of this history, Wampar and Watut speakers maintained friendly
relations, with ongoing church meetings and intermarriage. Because
Wampar speakers hosted a mission station and were exposed to Allied forces
in the Second World War, Wampar were more educated and had more Tok
Pisin speakers than their Watut counterparts. Today, both parties agree that
one of the reasons for the alliance was because of these amicable relations
and because Wampar were more educated. However, Babuaf representatives
vigorously dispute the resettlement claims I just mentioned, instead claiming

5  Both representatives from Babuaf and Sab Wampar agree on the broad facts presented here: that
people from Babuaf went to Mare for support due to ongoing settlement from Mumeng speakers (for
the Hengambu side of the story, see further discussion in this and the following chapter). The reason
why the men from Babuaf travelled to Mare is hotly disputed. Abel Tawos claims that the Watut speakers
went to Mare for support because there had been intermarriage and goodwill between the groups since
‘Wampar from Mare converted Watut-speakers to Christianity. Martina Utin, Renken’s daughter, is
married to a man from Mare. Thomas Nen claims that the Watut speakers went to gain help from
‘Wampar because they were more educated and could help. S4b Wampar, including an old man who was
present at the original meeting, all claim the Watut men came because they knew the land they were
living on, and the land they were going to contest with the Mumeng speakers, to be Wampar land.
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indefinite occupation of land east of the Watut River (see Chapter 6).
Wampar, by contrast, argue that the men from Babuaf sought them out
because they knew Wampar were the real owners of the land under dispute
(see Chapter 3). Regardless, the arrival of the three men in Mare launched
the first phase of the 1980s land cases.

The 1980s Cases

At the opening of the 1980s, there were no rival landowner factions, no
mining prospect and no legal incumbents. Owing to the discretion granted
to judges by the Customs Recognition Act, legal judgments could be,
and were, made with little understanding of local geography and social
affiliation. In this way, almost anyone living nearby or with a plausible
historical connection to the region might have been declared an owner
in some capacity.® To this end, at the opening of the 1980s, the historical
possibilities of who would be recognised as customary landowners of the
Wafi-Golpu region were extraordinarily open, and the courts might have
sliced up social affiliation and land in almost any number of ways.

However, over the course of four cases, this space of possibility narrowed
significantly, and with that the odds declined that anybody other than those
enshrined in court cases would be recognised as customary landowners,
forming the first critical juncture of the history of Wafi-Golpu. More
significantly, the 1980s laid out the names that were ‘customary landowners’,
names that parties would (increasingly) organise under following the cases.
Even if appeals overturned earlier decisions, these social divisions would
shape the Wafi-Golpu region in the years to come.

1981 and 1982

The first pair of cases, the so-called Magentse cases, were prompted by
Hengambu settlers moving into the contemporary sites of Bavaga and
Zindaga near the Waem River.” The exact area of Magentse is unclear and
has never been demarcated. However, it roughly corresponds to the flat land

6 These decisions were made prior to Justice Arnold Amet’s ruling in 1991 that established the
precedent that the key factor for customary landownership claims was residence at the moment of
colonial rule, rather than precolonial settlement patterns (Filer 2019).

7 Babwafv Engabu [1981] Lae Local Land Court Record; Engabu v Babwaf11982] Morobe Provincial
Land Court Record.
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to the east of the Watut River, reaching from the Wafe River, a small creek
immediately to the south of the prospect, to the Waem River, immediately
north of the prospect (see Figure 2.1).

Before turning to the case itself, it is necessary to pause and consider the
actors involved in court, as questions of affiliation became increasingly
convoluted following the 1980s cases. Officially, the first cases were between
the ‘Babwaf’ (Babuaf) and ‘Engabu’ (Hengambu) ‘clans’. However, neither
of these names refer to clans or landholding groups in any sense. It is more
accurate to see these as the names attached by Australian patrol officers
(kiaps) to census units (see Chapter 6).® At that time, Babuaf referred to
a single, Central Watut-speaking village, while Hengambu referred to a
cluster of several settlements whose residents spoke the Bano dialect of the
Mumeng language.

The Hengambu side was represented by Kitumbing Nganiatuk, a particularly
knowledgeable man from Hengambu with previous experience as a
government official, and witnesses from various other Bano-speaking villages.
By contrast, the side representing Babuaf included the aforementioned three
educated Wampar men and one man from Babuaf. These parties were not
landowner associations or clans but ephemeral ‘action-sets” gathered for the
specific purpose of testimony in court (Gulliver 1971: 18).

At the court, the three Wampar witnesses recounted the late nineteenth-
century Wampar history of migration from the disputed area, claiming it
as their land by right of ancestral occupation. The Wampar witnesses also
generously include Watut speakers at various points of their story, claiming
to have co-resided in historical villages in the region and speaking one
local language.” The sole Babuaf witness finished his testimony by stating
that: ‘Because of this, Wampar and Babwaf know that the land belongs to
Wampar and Babwaf.’'* Hengambu witnesses, in turn, recounted occasional
fights with Wampar at the Waem River but argued that the land was mostly

8  See Ballard (1993b) for a history of Hengambu and Yanta, Ballard (1993a) for a history of Babuaf
and Piu, and Fischer (1963) for general Watut history. I give a summary of the history of the region in
Chapter 6.

9 Babwaf v Engabu [1981] Lae Local Land Court Record. Intriguingly, this combined history has
slipped into local accounts, is part of wider conventions for mythological origin, or alludes to a potentially
more distant past. Tovue, in his report to CRA, recounts that ‘some Maralinan people claimed that prior
to settling along the Efafan creek both Maralinan and Babwaf people were living together with the rest
of the Markham people at Kaiam near Markham River. Then a fight broke out over a possum and so the
people spread out along the Markham Valley, (Tovue 1989: 77). The fight over a possum is the reason
also given for the breakup of Babur in Wampar oral histories (see Chapter 3).

10  ibid.
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vacant when they arrived, with Watut speakers confined to the west of the
Watut River. On 6 November 1981, the Local Land Court awarded the case
to the ‘Babwaf clan’ owing to the lack of Hengambu witnesses. Hengambu
representatives promptly appealed to the Provincial Land Court. Reviewing
the appealed evidence on 14 May 1982, the presiding magistrate, Stephen
Awagasi, rejected the Hengambu appeal, explaining that:

Engabu [Hengambu] tribe originated from Mumeng. There are
features like language dialogue, customary dance and general ways
of village life very similar to that of the Upper Mumeng census
division [sic] ... Whereas the Babwaf Clan came from Gabensis the
Leiwompar [Wampar] people, who live near and around the river
Markham, are generally recognised as the lowland people, a fact not
disputed by either party ... I share the view held by the Local Land
Court magistrate ... that this settlement by Engabu at Mumeng and
Babwaf at Mangese/Gabensis is evidence of who the people [sic]
who lived and used Mangese land."!

From today’s vantage point, confusions of geography and affiliation
muddle both the testimonies and the summary of the decision. ‘Gabensis’
(Gabantsidz), mentioned in the judgment summary, is a Wampar village
founded in the early twentieth century tens of kilometres away and across
a mountain range from Magentse Creek (see Figure 1.1)."* Contrary to
the testimony of the Wampar and Babuaf witnesses, the two populations
spoke and still speak different languages. It seems unlikely that they shared
occupation of Babur in the late nineteenth century, even if linguistic
similarities between Wampar and Watut suggest more distant linguistic
relatedness.

The first time I read the 1981 records of proceedings, I was surprised. I had
already talked extensively to both Watut and Wampar claimants to Wafi-
Golpu and was familiar with their claims and counter-claims concerning
both their histories of migration and the legal cases themselves. Both Watut
and Wampar claimants routinely pointed to the Magentse decisions as proof
of their ownership of Wafi-Golpu land. However, the substantive testimony
in the case contradicted the current claims of both Watut and Wampar
representatives. The former claim Wampar never lived south of the Waem
River, while the latter attest Watut and Wampar never resided together in

11 Engabu v Babwaf[1982] Morobe Provincial Land Court Record.
12 This confusion may have been deliberate as one of the original land mediators was from Gabantsidz

and advised the Local Land Court.
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Babur. When I asked one of my Wampar informants directly about the
claims, he took a long pause before going on to explain that, for the purpose
of the case, the merging of the two histories was ‘a Christian lie’ to help the
Watut speakers whom ‘we were looking after’.

The Wampar witnesses were probably critical for the court victory, given
their substantial testimony and linguistic proficiency. At the same time, the
historic merging of the Watut and Wampar-speaking parties has resulted
in significant confusion in subsequent cases. However, whatever these
advantages, Wampar were not inscribed as one of the parties to the case,
a fact that would haunt them in years to come. Regardless of the mangled
history and sociality in the Magentse cases, these first legal exchanges
entered Hengambu and Babuaf into the jurisprudential annals of PNG,
while the cases would further entangle Babuaf and Wampar in the years
to come. More fundamentally, the 1982 case resulted in two new legal
categories with ambiguous membership criteria—the Hengambu and
Babuaf ‘clans’, with the latter as customary landowners of Magentse.

1984 and 1985

As the Magentse case was contested in the courts, the Wafi-Golpu prospect
owners approached Yanta in the village of Venembeli to assist with the
nascent prospecting.' Yanta, like Hengambu, speak the Bano dialect of the
Mumeng language, and by the time CRA began their search for gold, Yanta
was conveniently positioned immediately south of the prospect.

During their 1984 explorations, CRA damaged some local gardens. The
question of who ought to receive compensation spawned a series of legal
disputes between Yanta, Hengambu and occupants of other nearby villages.'
While the litigation started as a compensation dispute, after a series of
decisions, on appeal on 7 May 1985, Magistrate Geoffrey Charles Lapthorne
awarded the Hengambu and Yanta clans each 50 per cent ownership of the
‘Wafi River Prospect’ area.” Like Magentse, the peculiar circumstances of
the decision shaped the resulting legal landscape. Most importantly for the
considerations at hand, the case only vaguely attempted to resolve apparent
discrepancies with the earlier Magentse cases, explaining that the 50/50

13 Yanta, at this time, was a census unit that encompassed several smaller settlements. See Chapter 6
for a detailed history on the origin of these names.

14 Yanta v Engambu & others [1984] Mumeng Local Land Court; Yanta Clan v Hengabu Clan [1985]
Lae Provincial Land Court.

15 Yanta Clan v Hengabu Clan [1985] Lae Provincial Land Court.
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decision ‘should not be construed so as to diminish any rights or claims the
Bobop [presumably Babuaf] people may have to the land’ in question.'® It is
difficult to know whether this is the case, since the Magentse land was never
clearly defined in the 1981 and 1982 decisions because ‘no fund[s] [were]
available to enable the officials to buy camping equipment and food for
surveying so as to establish [the] precise area involved’, with the result that
the magistrates instead took ‘a view of the whole area by climbing onto a
nearby hill’."” Similarly, the 50/50 decision never involved a walking survey;
Lapthorne simply flew over the area by helicopter with the two claimants.'®

The two sets of court cases—Magentse and 50/50—set a confused and
arguably contradictory precedent. Babuaf and Yanta were the winning
parties in one but absent from the other. Hengambu was a party in both
cases, losing one and winning the other. Wampar speakers testified in one to
their historical occupation of the land but were not an official party in either
case. A range of other villages lost out from the 1984 and 1985 decisions,
while other Central Watut-speaking villages were largely unmentioned in
both decisions.

Notwithstanding these discrepancies, the 1980s formed a critical juncture
in the history of the Wafi-Golpu region, whose consequences no number of
appeals could overturn. Prior to the 1980s, it was unclear whom the state
would eventually recognise as customary landowners of the area. However,
by the end of the 1980s, possibilities had narrowed significantly. This was
not only because of who won but also because of how the sociality of the
region happened to be cut up. The names of customary landowners became
inscribed in land court decisions, such that, some 20 years later, the 1980s
were relitigated both literally and rhetorically as #be turning point in which
the subsequent legal positioning of claimants was solidified. By the end
of the 1980s, the Wafi-Golpu area was gifted with three new bureaucratic
kinds—Babuaf, Hengambu and Yanta, each with unclear membership
criterii—which had become the legally recognised owners of land related
to the Wafi-Golpu prospect, albeit in various contradictory capacities.
Those best able to speak to these categories entered the second phase as
legal incumbents.

16 ibid.
17 Yanta v Engambu & others [1984] Mumeng Local Land Court.
18  Yanta Clan v Hengabu Clan [1985] Lae Provincial Land Court.
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Assembling Organisations

The document-acts of the 1980s created new legal categories and customary
landowners, and with the increasing prospect of future mining, those
categories became economically valuable and politically potent. They also
changed the costs of competition. Challenging the winners of the 1980s
through the Local Land Courts was no longer viable. While the 50/50
decision might have been loose with the rules of precedent, such an event
was unlikely to occur again. Instead, groups with real or imagined claims to
Wafi-Golpu land who were excluded from the earlier decisions would need
to organise more systematically and innovatively. Likewise, incumbents
were forced to organise to meet these threats.

To this end, the 2000s saw two main skirmishes between the different Wafi
claimants, both characterised by unconventional and legalistic approaches.
The first was an attempt by individuals from Piu, one of the smaller
claimants on the losing end of the 1980s cases, to surreptitiously claim a
Special Agricultural and Business Lease (SABL) over the entire Wafi-Golpu
area. The second contest, the Special Land Titles Commission (SLTC)
over Wafi-Golpu, fundamentally changed the politics and alliances of the
Wafi-Golpu region.

The following two sections recount these two periods, tracking the increasing
solidification of a range of factions through repeated preparation for and
attendance at court. Compared to the short-lived action-sets of the 1980s,
where prominent locals temporarily worked together to testify in court
cases, the factions of the following two sections become more deliberately
organised social collectives, specifically and explicitly organised for the
collective action of litigating over the anticipated future benefit streams
from Wafi-Golpu. Ciritically, the increasing financial and logistic demands
of litigation fed the need for broad coalition building and pushed power
into the hands of leaders of local factions so that they could make court
filings, fly to Port Moresby, incorporate companies and do the everyday
work of litigation.
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1997-2005: Land Leases and New Leaders

On 26 July 2001, a delegate’ on behalf of the First Lands Minster
surreptitiously granted Piu Incorporated Land Group, a corporation
claiming to represent the Piu people, a massive 50,000-hectare SABL over
an area that included, but also vastly exceeded, the 6,240-hectare prospective
mine area.”® An SABL is a legal mechanism under the terms of the Land
Act 1996, whereby the Department of Lands leases customary land from
its customary owners in order to lease the land back to ‘a) to a person or
persons; or b) to a land group, business group or other incorporated body,
to whom the customary landowners have agreed that such a lease should
be granted’.”!

In the eyes of the beneficiaries of the 1980s cases, this was a blatant challenge
to their ownership of the area, especially considering that Piu was one of the
parties explicitly listed on the losing side of the 1984 decision. A flurry of
complaints led to the Lands Department revoking the lease—only to have
it reinstated on 23 September 2004 by the National Court without the
presence of any of the complainants.”> Appeals then pushed the case up to
the Supreme Court.” That case was the wider legal context in which Bill
assembled his broad coalition, as recounted in Chapter 4. The resulting
Babuaf—Wampar alliance, in concert with Yanta and Hengambu, worked to
overturn the SABL.

Bill, critically, stabilised and began formalising the political alliance between
Babuaf and Wampar in the 1990s after initial uncertainty in the wake of
the 50/50 decision. According to one witness, when the 50/50 decision
was handed down, there was disagreement between those involved in
the Magentse cases over the appropriate course of action. Some Wampar
wanted to appeal the 50/50 decision, but those in Babuaf were less certain.
Goa, one of the original Wampar witnesses, attempted to appeal the 50/50
case himself but was rebuffed by the higher courts because the Magentse

19 T use the term ‘delegate’ here to refer to an unspecified official within the Department of Lands and
Physical Planning who, under the authority delegated by the Minister for Lands, executed the SABL
grant. The Supreme Court decision cited later mentions ‘the delegate of the Minister for Land exercising
a delegated power’ but does not specify the individual’s identity. I have been unable to determine the
exact official responsible from available records.

20 Yanta Development Association v Piu Land Group [2005] PNG Supreme Court Judgment.

21 Land Act 1996, Section 102. See Filer (2011a) and Schwoerer (2022) for discussion and summary
of the role of SABLs in the politics of land in PNG.

22 Piu Land Group Inc. v Sir Michael Somare & Ors [2003] Unreported National Court Judgment.
23 Yanta Development Association v Piu Land Group [2005] PNG Supreme Court Judgment SC798.
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cases were awarded to Babuaf. Consequently, talk emerged among Wampar
leaders about breaking off the alliance entirely. Oso Fompon, today an
elderly Tsuwaif man who worked with Goa, complained, ‘They [Babuaf] got
the credit but did nothing. The court would recognise that and make them
number two.” Disagreements about the right course of action culminated in
a village gathering in 1997 over who ought to lead Sab Wampar in Wafi-
Golpu-related matters. Some, like Oso, argued for splitting from Babuaf
and seeking separate recognition as landowners of Magentse. Others, like
Bill, then a newly elected ward councillor, thought they should still work
with Babuaf. The assembled village voted for Bill to lead, prompting Oso to
stand up and rip copies of the court papers in half. Subsequently, Bill made
the fateful decision to halt any appeal plans.

Bill initially worked with another Watut man under the name Babwaf.
Then, around 2001, Babuaf elected Thomas Nen, a man from Dzemep, a
southern Watut village, not Babuaf itself—a point of occasional contention
given that he represents himself as a landowner’ from the ‘Babwaf tribe’ in
legal documents. Like Bill, Thomas was highly educated, having studied
development economics in the United Kingdom and regional studies
in China during the 1980s. After returning to PNG with a Chinese
wife around 1989, Thomas worked at the National Research Institute
publishing on forestry-related issues (Nen 1997) before rising to become
managing director of the PNG Forest Authority in 1998. While at the
Forest Authority, he became embroiled in a series of logging scandals in
Western Province. According to Brian Brunton (1998), a lawyer and
consultant for Greenpeace, during his time as director, Thomas travelled
back and forth to China, connecting local timber companies interested in
PNG hardwoods. Subsequent investigations resulted in an Ombudsman
Commission investigation which found Thomas had acted incorrectly
and that ‘the future public re-employment of Nen must be carefully and
critically reviewed’.** Thomas was subsequently removed from his position
at in March 2002 (Canberra Friends of PNG 2002). Barely breaking his
stride, three months later, in June 2002, Thomas ran for election as member
of parliament (MP) for Huon Gulf, coming only 448 votes short of the
winning candidate (Development Policy Centre 2024).

24 Investigation into a Decision of the National Forest Board to Award Kamula Doso to Wawoi Guavi
Timber Company (a Subsidiary of Rimbunan Hijau) as an Extension of the Wawoi Guavi Timber Resource
Permit [2002] Ombudsman Commission.

151



152

INK AND LAND

This unlikely pair—Thomas with his Chinese and Moresby connections
and Bill with his spiritual coalition and provincial government experience—
worked together to oppose the Piu group’s SABL. While Thomas filed
affidavits in the Supreme Court for the next few years, Bill sought support
from Steven Awagasi, the Provincial Land Court magistrate in the Magentse
case. Together, prominent men from both Mare and Babuaf signed a letter
petitioning the Minister for Lands to withdraw the SABL.”> The struggle
was not inexpensive—Bill and his broader alliance paid 5,000 kina for
the Supreme Court fees.? Finally, on 29 August 2005, their labours were
rewarded and the Supreme Court revoked the SABL.?

2010s: Formal Registration

At the end of the first half of the 2000s, distinct factions had formed around
the Wafi-Golpu area, forged through repeated antagonistic interaction in
litigation. Over the course of a final round of litigation before the SLTC,
which was established to provide a definitive resolution of disputes over Wafi-
Golpu, these groupings calcified. By the end of this process, each faction
was represented by the distinct legal entities considered in the previous
chapter.”® By the time I arrived in the field in 2016, all of the claimants
from each of the linguistic populations touched on in this chapter had
one or more registered landowner associations, each with complementary
landowner businesses, all headed by men like Bill and Thomas. Each of
these associations operated under the same logic as the BSLA: each had
an outspoken chairman who undertook the majority of the visible labour
of political competition, an associated group of ‘directors’ more active in
the association, supported by a broad range of ‘members’ who occasionally
attended large celebrations and feasts, and also voted, as well as paying
membership fees.

25 Babwaf Saab Affidavits and Statements of Spokesmen and Witnesses. Land Titles Commission Application
2008/30.

26 ibid.

27 Yanta Development Association v Piu Land Group [2005] PNG Supreme Court Judgment SC798.
28 Court cases were by no means the only reason for the formation of landowner associations. Before
the 2000 cases, Hengambu and Yanta had both begun organising them in anticipation of mining
benefits. The Hengambu Landowners Association was founded in 2000, while the Yanta Landowners
Association was founded in approximately 1998. However, the legal conflicts over the 2000s saw these
forms of association become standard for almost every claimant group in the region.
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2008-2018: Special Land Titles Commission

Since the passage of the Land Disputes Settlement Act 1975, the Land Titles
Commission (LTC) has acted as a vestigial quasi-judicial tribunal that
functions as a special arbitrator when the head of state explicitly invokes
its powers.”” Doing so transfers the jurisdiction of a disputed area of land
from lands courts to the LT'C. One such transfer occurred on 24 September
2008 in response to pressure from parties, including Bill and Thomas, who
were dissatisfied with the 50/50 decision. The result was the formation of

the SLTC to resolve the customary land disputes over Wafi-Golpu once and
for all.?

The SLTC began at a particularly tense moment for the Babuaf—Wampar
alliance. For a brief period following the cancellation of the Piu SABL,
it seemed that the union would hold. In 2005, at a large meeting attended
by people from the villages of Babuaf and Mare, the two groups agreed that
the Kutut Development Corporation and the Sab Development Corporation
would work together under the name Babwaf*' However, differences
between Thomas and Bill began to break the Wampar and Babuaf alliance
apart, with Thomas pushing to separate from Wampar, arguing that Bill and
Wampar more broadly had no claim to benefit from the earlier Magentse
decisions. A year after the unifying meeting, Thomas and Bill agreed to split
the organisation in two, with Thomas leading the Wale Babwaf Landowner
Association focusing on the Watut, and Bill leading Wampar with the
Babwaf Saab Landowners Association.” In 2007, both men unsuccessfully
ran for election as MP for Huon Gulf. With the appointment of the SLTC,
these divisions broke into a full-scale legal conflict.

The SLTC reshaped the politics of the whole Wafi-Golpu area. Whatever
temporary unity Bill’s alliance established within the Wampar region broke
down. Six different parties registered within the Wampar-speaking region,
five of which were from Mare. Like a hammer striking cracked glass, these
fractures broke along pre-existing biographical and social lines. Oso, who
was so unhappy with Bill’s decision to keep working with Babuaf in the

29 The LTC also maintained a role in deciding whether customary land had been alienated from its
customary owners. Since the passage of the Land Commission Act 2022, which founded the National
Land Commission, the LT'C no longer exists independently.

30  Nen & others v Somare & others [2015] PNG National Court Judgment.

31  BabwafSaab Affidavits and Statements of Spokesmen and Witnesses. Land Titles Commission Application
2008/30.

32 ibid.
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1990s, was the claimant for his sagaseg, Tsuwaif. Paul Kwila, one of Kwila
Kwat’s sons (Church 2019), spoke for his sagaseg, Montar. Luke Mark was
the representative for Onges, a Wasobampur mpan whose members trace
their descent from a man called Onges, while Montse Patinia stood for his
sagaseg, Ngasab, and beyond Mare, one of Fafra’s descendants (Chapter 3),
Tompom Mpur, represented Gabantsidz. The other claimants from the area
around Wafi were no less divided. In total, the SLTC dealt with 31 different
claimants, each alleging exclusive ownership of the Wafi-Golpu project area.

As beneficiaries of the 50/50 decision, landowner associations representing
Hengambu and Yanta were consistently hostile to the SLTC as potentially
threatening their position. Hengambu and Yanta leaders threatened to
physically shut down the Wafi-Golpu prospect if the government did not
put an end to the SLTC.* By mid-April 2010, as the SLTC prepared to
demarcate boundaries between landowners, these threats increased to
the point where the Minister for Mining flew by helicopter to the Wafi
exploration camp to meet with the complainants. A little under a year
later, on 19 January 2011, the acting governor-general disbanded the
Commission. The excluded parties’ hope for inclusion in the project had
a brief opening when the National Court, on 6 November 2011, ruled
that the ending of the SLTC was a breach of natural justice, a decision
which the state promptly appealed to the Supreme Court.?* The excluded
parties’ hope therefore rested on the Supreme Court reinstating the SLTC
and its ruling in their favour.

What it Takes to Keep in the Same Place

Now, here, you see, it takes all the running you can do, to keep in
the same place.

—the Red Queen to Alice, in Lewis Carroll’s Through the
Looking-Glass

In narrating this history of antagonistic documentality, two elements stand
out. Perhaps the most salient is the weight of contingency and chance.
Consider the following list of events: Wampar and Watut witnesses
registered under the name Babuaf; Magentse was not mapped; the 50/50
decision moved from damage compensation to landownership, and no

33 Somare v Nen [2018] PNG Supreme Court Judgment.
34 ibid.
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invitation was extended to a party from either Watut or Wampar; no
appeal was forthcoming from either side that attempted to unify the two
cases until the 2000s; Bill succeeded Oso in the village gathering; Bill
decided not to appeal the Magentse decision; Thomas Nen was elected to
lead Babuaf; the Piu group registered an SABL; and the SLTC was shut
down prematurely. The accumulation of these events makes it impossible
to identify any particular factor as the most prominent contributor to the
resulting political landscape.

However, even if the particularities of landownership and landowner
representation have been unpredictable, the second element of note is that
general forces have canalised the resulting factions, whoever they are, into
the legalised, elite-dominated associations of the present. While it had been
unclear on what grounds an appeal would come and who would make one,
it was highly likely there would eventually be some kind of political contest
over the original results. Similarly, it was uncertain which local leader would
replace those who testified in the original cases. Nevertheless, replacement,
given the age of the witnesses, was inevitable so long as the mine remained
a prospect. Finally, given the pre-existing histories of cooperation and
competition within the various communities in the Wafi-Golpu area, such
a replacement process would be inherently political. Although courts might
have plausibly assigned customary ownership to a range of different social
divisions in the 1980s, once those divisions were made, the resulting splits
would become more politically salient.

The structure of legal customary landownership and the court process
revealed at the opening of this chapter provide insights into the seemingly
contradictory  contingent-yet-inevitable ~quality of customary land
disputes. A key force in the narrative concerns how courts declared and
demarcated customary landownership. There are undoubtedly issues with
an underfunded legal bureaucracy struggling with a mass of cases, not to
mention occasional corruption. Nevertheless, magistrates and judges not
only did make ad hoc decisions with little reference to local sociality, they
were legally empowered to do so. This fluidity then intersected with the
ratcheting nature of the court hierarchy, which demanded that parties
respond to increasingly costly and organisationally elaborate appeals.

To this end, the legal history recounted has an illusory Sisyphean quality.
With the dust having settled and Wafi-Golpu entering the final steps of the
licensing process, the legal result is the same as that of the 1980s. The state
has still not mapped the boundaries of Magentse, the contradictory
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precedents in the 1980s cases remain unresolved and the mine developer
and state agencies continue to interpret the 1980s court cases by working
equally with representatives of Babuaf, Hengambu and Yanta (Chapter 7).
Meanwhile, the fracturing and fissioning of political loyalties look markedly
similar to the pre-colonial making and breaking of coalitions that constituted
much of the churn of social life.

Such an impression of stasis misses the social consequences of the last
40 years of struggle. In the 1980s, court participants were temporary action-
sets gathered together to provide specific testimony in court. For those early
cases, knowing Tok Pisin was sufficient to confer significant advantages.
However, merely to maintain the results of the early 1980s, money had to
be invested and significant work had to be undertaken: fending off SABLs,
litigation in Port Moresby, assembling pan-village coalitions and formal
registration of landowner associations. For this whole period, the 1980
cases acted as orienting documents, informing how and on grounds people
affiliated, disputed and worked together. By the end of the 2010s, the Wafi-
Golpu area had become characterised by the legalised, stratified factions
discussed in the previous chapter, each led by well-connected and educated
older men, linked to their followers in networks of promised clientelism,
designed explicitly for factional competition.



This text is taken from Ink and Land: Documenting Factionalism around a
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