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Democracy

The choreography of democracy

New South Wales was colonised in 1788. Power rested with the governor
of the colony, and relations with First Nations people alternated between
diplomatic overtures and aggression. The governor ruled through
proclamations and government and general orders. In 1823, the Legislative
Council was established, consisting initially of government officials. It was
later extended to include private individuals. In 1836, the law in Murrell
ostensibly incorporated First Nations people as subjects of the Crown,
although diplomacy and aggression continued. In 1843, the first elections
for the council were held and, in 1856, a system of responsible government
was established. The Legislative Council, appointed by the governor, was
then complemented by an elected assembly. Initially there was a property-
qualified franchise and, in 1859, universal suffrage. This did not specifically
exclude First Nations people, but it did not distinctly include them
either; they remained subjects without influence. The same diplomacy
and aggression continued. All the political changes from 1788 had come
about through pressure from colonial officials and legal officers, private
representations and public meetings. The colony had represented itself to
England and demanded change in the manner in which it was governed.
The 1850s saw an escalation of pressure on England; the atmosphere in the
colony was belligerent and at times revolutionary.'

1 Bongiorno, Dreamers and Schemers; Peter Cochrane, Colonial Ambition: Foundations of Australian
Democracy (Melbourne: Melbourne University Press, 2006); Thompson, The Seeds of Democracy; Terry
Irving, The Southern Tiee of Liberty (Sydney: The Federation Press, 20006).
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LAW IN THE NEW DEMOCRACY

In the rhetoric? of the early democracy law was positioned not as something
of reverence but as intricately bound up with deceits practised by the
Crown. Legal officials and English law were tainted by that connection and
the disrespect afforded the attorneys-general derived from such concerns.
This rhetoric surrounding the place of law was transmitted through press
accounts and read out in the public houses of the colony. This was the
environment in which the clerks of the court took out their pens and papers
and began to listen to complaints. The instability of the early democracy
contributed to the way law was understood and the way it worked.

The first government of the new Legislative Assembly of 1856 in New
South Wales was formed by Stuart Donaldson. How this government and
the wider Legislative Assembly described itself at this crucial time gives the
contemporary rhetoric of democracy. The government had, according to
Terence Murray, member for the Southern Boroughs, ‘stolen into office
by the window when the proper way would have been to have come
through the doors of the House’.”> The governor-general had appointed
Stuart Donaldson to form a ministry before the House convened because
he wished the business of the country to continue. Former office holders
had been asked but they declined, wishing to keep their pensions. Such
a move was the prerogative of the governor-general under the terms of the
Constitution, but it grated badly with those who sought to see the House as
exempt from the control of the Crown.

The action of the governor-general in appointing Donaldson to create
a ministry would open a perimeter of debate where the ‘House’ at times
became synonymous with the British House of Commons. Yet, each
prerogative of the House had to be fought for in elaborate choreographed
references to the spatial confines of the building. What could’ come in the
window” had to be confronted, who tried to place papers ‘on the table’ would
be argued, the walls of the building were brought into consciousness and the
House had to squeeze itself into existence by stressing its independence from

2 T use rhetoric here in the same manner as Lynn Hunt, to describe shifting meanings and terminology
in politics, to ‘read it as a text in the manner of literary criticism’. Lynn Hunt, Politics, Culture and Class
in the French Revolution (Berkeley: University of California Press, 1988), 25. See also Nancy Wright and
Andrew Richard Buck, “The Transformation of Colonial Property: A Study of the Law of Dower in New
South Wales, 1836 to 1863, University of Tasmania Law Review 23, no. 1 (2004): 97-127. Although I do
not use it in the same terms as these writers, who divide it according to origin.

3 New South Wales Legislative Assembly [hereinafter Assembly], Sydney Morning Herald, 30 May 1856.
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the Crown and attempting to distance itself from ‘party’—that combination
of individual members in interest groups that was deemed corrosive and
dangerous in the early nineteenth century.*

What happened in the House is available to the historian only through the
reports of the Sydney Morning Herald and other newspapers. The Sydney
Morning Herald has been adopted by the Parliament of New South Wales
as an early form of Hansard and its reports will be followed here. That
reports were sometimes inaccurate was suggested by James Macarthur, who
complained his speech had been misrepresented by the Herald.” A reference
to Donaldson challenging Charles Cowper to ‘mortal combat’ was made by
Plunkett in April 1856. Donaldson replied to Plunkett that ‘he challenged
me’.® Yet, such an event cannot be found in earlier minutes. The reporter
sometimes noted that a speaker was ‘inaudible’.” William Forster apologised
for his words ‘in the heat of debate yesterday’ in May 1856; these words do
not appear in the previous day’s report.® The records give a partial picture
of the thinking of the House, and the content of this thinking shows an
uncertain and hesitant environment, highly sensitive to its own right to exist.
It is a partial picture that we share with the public of the mid-nineteenth
century; they, too, could not ‘hear’ inaudible comments, they, too, would
wonder whether a speech was accurately recorded.

The members of the Legislative Assembly often used the words ‘the House’
to indicate a democratic space that was breached by unconstitutional and
illiberal actions. That it was the House that should be the centre of politics
was stressed in the criticism of Charles Cowper, who had held a dinner at
Rose Bay in May 1856 ‘to form a political party at which Mr Cowper was
the leader ... [E]very attempt was made by Mr Cowper and his friends
to bias the minds of the newer and younger members of the Assembly’.”
Too many things had gone on in drawing rooms, there was secrecy afoot.
Private communications were read out in the House so that the positions of

4 Paula Jane Byrne, Judge Advocate Ellis Bent: Letters and Diaries 1809—1811 (Sydney: Desert Pea Press,
2012), 6-10.

James Macarthur, Assembly, Sydney Morning Herald, 30 May 1856.

Plunkett, Assembly, Sydney Morning Herald, 30 May 1856.

Assembly, Sydney Morning Herald, 15 August 1856.

Forster, Assembly, Sydney Morning Herald, 5 June 1856.

Assembly, Sydney Morning Herald, 27 May 1856.
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both ‘sides’ could be understood."® Henry Parkes spoke of members ‘being
brought within the influence of some combination inimical to the interests
of the country’. He was ‘independent and unconnected’."

This was the old language of ‘party’ brought into the new assembly. Frank
Bongiorno has pointed out that ‘voice’ is synonymous with ‘noise’ in the
1850s. Politics was made up of shifting and dissolving factions.'* Charles
Cowper was claimed to be an ‘anythingarian’: his views shifted to suit
his aims for political power.”> No-one in this first House of 1856 was a
‘conservative’, all were ‘liberal’ in the rhetoric of the House. Governor
Denison in his speech on the opening of the House had ‘out liberalled the
liberals’.'* Some had got into the House ‘under the guise of liberals’."> This
was a common language of a new parliament. Classical references, Greek,
Latin (John Darvall gave part of a speech in Latin in September 1856),
references to French and English history, to the reign of George III and to
Pitt and Fox also linked the gentlemen of the House. Performance was for
each other, for ‘the people’ and then ‘the country’—two imaginary realms.
Six long, bitter years of struggle for representative government in which
the Crown was the avowed enemy left a hiatus. Feint and counter-feint
followed from these men who had formerly had such a clear and potent
opponent in the Crown, yet to be a ‘republican’ was frowned upon.'®

The House was not a steady place. When the governor-general asked
Cowper to form a government after Donaldson was successfully hunted
out in September 1856, it was another instance of a ministry ‘coming in
through the window’."” The Crown would be seen to make incursions
into the House through those legal officials viewed to be its representatives
alongside the colonial secretary and the governor-general. Chief justice Sir
Alfred Stephen thought his appointment as President of the Legislative
Council was ‘not political’ and even though he knew the governor appointed
him with the ministry he felt the appointment was ‘peculiarly that of the
Governor’. The governor concurred, saying he never would have appointed

10 Donaldson, Assembly, Sydney Morning Herald, 27 May 1856; Arnold, Assembly, Sydney Morning
Herald, 30 May 1856.

11 Parkes, Assembly, Sydney Morning Herald, 27 May 1865.

12 Bongiorno, Dreamers and Schemers, 50.

13 Thompson, The Seeds of Democracy, 48.

14 Donaldson, Assembly, Sydney Morning Herald, 30 May 1856.

15 Arnold, Assembly, Empire, 11 September 1856.

16 Donaldson, Assembly, Sydney Morning Herald, 26 May 1856; Darvall, Assembly, Empire, 11 September
1856.

17 Hay, Assembly, Sydney Morning Herald, 18 September 1856, 24 September 1856.



1. DEMOCRACY

Stephen if the position was ‘political’ and linked with the ministry of the
day.'® Stephen introduced the argument that ‘party’ and contests between
individuals for the ‘possession of power’ were opposed to the ‘interests of the
advancement of the community generally’. Stephen would not be ‘debased’
by the ‘uneducated’.”

One can see that the governor-general and the chief justice held perceptions
of ‘government’ outside ‘democracy’. When Donaldson stated he was going
‘to take no action’ in the matter of the chief justice, the House was clearly
in uproar, the reporter noting that speakers were ‘inaudible’.” In June 1856
James Martin informed the House that the governor-general had given
a pardon in a criminal case ‘without consulting the Executive Council ...
Were the Governor General’s Instructions at variance with principles of
Responsible Government?” Donaldson replied that he found the tone of
the question insulting, but that they were entering ‘a new state of things’
and he found the governor-general’s instructions ‘incomprehensible’. The
governor-general could not use his prerogative of remitting a sentence
without communicating with the Executive Council, but the nineteenth
clause gave him the power to resist and differ from the Executive Council
if he pleased. There was an absurdity in the twentieth clause and the
governor-general had sent the very question of both clauses to the secretary
of state. There had been only one case of remission and that concerned ‘an
Aboriginal’, which had been communicated to the executive.”! The word
‘Aboriginal” here was significant as responsibility for Aboriginal people by
Britain or New South Wales had only been recently clarified, in 1854.*
Martin persisted: two deputations of the public about the railways had
gone to the governor-general with a petition and he received them. What
was the point of the House having the name ‘responsible government’ if it
was not responsible? Had anyone heard of the Queen receiving deputations?
Donaldson replied that the petition had been sent to Cabinet, which wrote
the governor’s answer for him.*

18 Stephen, Legislative Council [hereinafter Councill, Sydney Morning Herald, 13 August 1856.
19 ibid.

20 Assembly, Sydney Morning Herald, 14 August 1856.

21 Donaldson, Assembly, Sydney Morning Herald, 7 June 1856.

22 Curthoys and Mitchell, 7zking Liberry, 10.

23 Martin, Donaldson, Assembly, Sydney Morning Herald, 8 August 1856.
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The rhetoric of the House showed this need to push itself into the space of
representative democracy despite tactics of ‘throwing opposition” or distinct
and ‘dark’ ploys by the dupes of the governor-general.* This was the primary
message of all members of the House in the diverse actions they took to
make the new space of government. Newspapers were read out in public
houses and some of this language may be found in the records of the speech
of ordinary people in the courts. The reference to ‘longhair’ by a witness
before the Yass bench could have derived from speeches that referred to the
English Civil War. Jemmy Darcy’s claim that English law had nothing to do
with Blackfellows’ quarrels may be related to the arguments of judges and
barristers that found their way into the Legislative Council. “The people—
such a potent referent in the council and early assembly—were certainly
present in the words of constables and magistrates on the South Coast of
New South Wales. Rhetoric has a life of its own and is generative of multiple
readings and interpretations.

In August 1856 the House sought to intervene in the membership of the
Legislative Council. The judges should go, they should not be ‘public
figures’. Their judicial independence would be ‘unfavourably’ affected.
It had been intended that the parliament should exercise ‘supervision over
the office of judges’. Forster quoted Montesquieu: ‘[TThere is no liberty in
judging, if the judge takes part in legislation.” The fault lay in the ministry,
Donaldson’s, who had appointed them. Donaldson interpreted this as
an expression of no confidence in his ministry.”® In opposition, the idea
that the judges would not be ‘political’ was ‘perfectly absurd’, said John
Hubert Plunkett, the former attorney-general.”® The Donaldson ministry
would resign in September, two weeks after this debate, essentially over the
incursions of the Crown into the House.

Uncertainties

Forster claimed in May 1856 that the Legislative Assembly existed only by
statute; it had no right to assume parliamentary privileges by common law.
The common law applied to parliament but not to the colonial legislature.

24 ‘[T]hrowing opposition’, Donaldson, Assembly, Sydney Morning Herald, 8 August 1856; ‘dark’,
Murray, Assembly, Sydney Morning Herald, 24 May 1856.

25 Donaldson, Assembly, Sydney Morning Herald, 5 June 1856.

26 Plunkett, Assembly, Sydney Morning Herald, 15 August 1856.
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The House needed to pass an act on the rights and privileges of the House.”
In August 1856, the word ‘Honourable’ was struck from the names of
the members appointed to the Library Committee. They were ‘elected’,
said Martin; only members of the Executive Council could be called
‘Honourable’.”® John Hay, member for Murrumbidgee, decried the means
by which the first Cowper ministry had been appointed—again, by the
governor-general. It seemed they were to have ‘a series of revolutions’. This
was ‘extremely dangerous’ and ‘would run the risk of upsetting constitutional
government altogether’.?” Martin, the incoming and unpopular attorney-
general, said the Donaldson ministry had ‘obstructed the country going
out when they did’.** Darvall claimed the very position of the attorney-
general was dangerous in New South Wales. He could ‘send the whole of
the members of that House to trial” and ‘instances were not wanting in the
history of England’.?' Certainties became hollow.

The standard of debate rapidly declined in the first Cowper ministry, and
all admitted it was so—'horrible’, according to Robertson. The personal
reputation of Martin and his unsuitability for the position of attorney-
general was accompanied with the throwing of invitation cards across the
table, intimations of meeting in a field with swords and guns and frequent
reference—perhaps in response to the drawing rooms brought into
discussion in the House—to ‘manliness’ and ‘unmanliness’.’*

‘The people’ made a renewed appearance in these heated debates over
who should govern or who should be attorney-general. The people ‘knew

nothing’ of the barristers who had signed a petition against the appointment

of Martin as attorney-general. Why should barristers ‘govern the country’?*

The position of ‘the public man’ was spoken of; his private life was to be
interrogated. The emphasis on personal history resulted in William Macleay
making the statement that ‘the character of every public man was public
property’.>* It had become so in this session when women’s calling cards
were thrown across the table and it was suggested that Martin would be
forgiven for such an act by ‘the ladies of New South Wales'.> The female

27 Forster, Assembly, Sydney Morning Herald, 5 June 1856.

28 Martin, Assembly, Sydney Morning Herald, 13 August 1856.

29  Assembly, Sydney Morning Herald, 18 September 1856.

30 Martin, Assembly, Sydney Morning Herald, 18 September 1856.

31 Darvall, Assembly, Empire, 23 September 1856.

32 Robertson, Assembly, Sydney Morning Herald, 18 September 1856, 19 September 1856.
33 Robertson, Assembly, Empire, 23 September 1856.

34 Macleay, Assembly, Empire, 23 September 1856.

35 Flood, Assembly, Sydney Morning Herald, 24 September 1856.
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was invoked in reference to the behaviour of members: they resembled
‘housemaids’ quarrelling, they were ‘an old lady’s tea party’.*® The idea
of manliness invoked by members of the House was related to ‘fair play’.
It was the opposite of the underhanded work of ‘party’.’” It was related
to ‘sympathy and good feeling’ by Plunkett.*® The ‘public man” was also
addressed: the proper ‘test of fitness for office should be intelligence, industry
and virtue’, according to Robertson.?” Instead, according to Arnold, it had
been determined ‘by the cut of the coat, the fall of the necktie, some trick
of millinery’.* The shift between both ministries was one of discourse. Both
had ‘come in the window’, but the appointment of Martin as attorney-
general had introduced ideas of what had formerly been thought to be
private into the language of the House and this resulted in vitriol and
supposed threats of violence. Though the House behaved in a more orderly
manner after 1857, when it began to demonstrate a sense of itself as a House
with ‘rules” and ‘feelings’, it could quickly revert to this realm of violence
and emotion.”!

Even though the House remained porous to the Crown after 1857, ‘party’
was completely accepted and, when Martin claimed that Cowper had a
‘cabinet’ that met regularly to determine the business of the government,
there was no uproar at all; his complaint was ignored.* However, there
were other threats, and these were internal. Members of both houses were
individual occupiers of squatting land or members of squatting firms and
in terms of questions related to land there were calls for such interests to
be registered and made publicly available. Piddington referred to these
men as ‘the squattocracy’. The vote for a register of land was lost nine

36 Holt, Assembly, Sydney Morning Herald, 24 September 1856.

37 Nichols, Assembly, Sydney Morning Herald, 24 September 1856.

38 Plunkett, Assembly, Sydney Morning Herald, 19 September 1856.

39 Robertson, Assembly, Empire, 24 September 1856.

40 Arnold, Assembly, Empire, 24 September 1856.

41 ‘Irregular debate would be satisfactory to no-one’, Speaker, Assembly, Sydney Morning Herald,
14 January 1857. Yet, in the same session, Solicitor-General Darvall threatened Mr Murray, walking
up to where he sat, saying something inaudible and leaving the chamber, ‘provoking a duel’. Cowper
and Donaldson clashed in 1858 over religious ministers being ‘pests to society’. Empire, 27 March
1858. An ‘unparliamentary and degrading discussion’, in which Donaldson stated that he would
never attack a man ‘except he would meet him face-to-face’, was had in January 1859. Sydney Morning
Herald, 7 January 1859. ‘Hanging would be too good’ for a government accused of corruption, claimed
Dickinson. Assembly, Sydney Morning Herald, 8 October 1859. ‘Rules’: Cowper referred to ‘the practice
of Parliament laid down in May with regard to giving delinquents into custody of the serjeant at arms
until apology’, Sydney Morning Herald, 14 January 1857. ‘In accordance with Parliamentary usage
questions should be asked only either for the purposes of eliciting a fact from the Government or for
ascertaining its intention upon any issue.” Martin, Assembly, Empire, 18 December 1857.

42 Martin, Assembly, Freeman’s Journal, 20 November 1858.
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to 18 votes, the opposing argument expressed by Darvall that these were
‘private affairs’.*® Squatters were asked not to vote in legislation that would
benefit their interests in 1857 in a vote on the Assessment Bill. Forster
responded that this would include most people in the House and very
few would be able to vote; why should not such a request apply in other
cases? Robertson said 36 members of the House held pastoral lands and
there were only 54 members of the House in total; the House could not
attempt to vote without 20 members.* Though the threat was considerably
lessened by the willingness of many of the squatter members to accept the
legislation, considering it was the best that could be obtained and without
it worse might be in store, this debate did break up the sense of the House
as something above private interests. Something of the rhetorical claims
involving ‘the people’ or ‘the country’ was lost in favour of pragmatism. The
rhetoric was becoming tempered and the House shifting to stable ground.

Of equal threat, and perhaps more representative of the House protecting
itself, were the ‘uneducated’” who might be brought into the House by
the introduction of universal suffrage in 1858. There was ‘a great fear’ of
these men, according to Murray. Far from defending them, the democratic
Daniel Deniehy stated that ‘democracy should be established on the basis
of education and refinement’. There was ‘no greater test of liberals than
education and all that was most dear to him would recognize education’.
On his sitting down, he was loudly cheered by both sides of the House.”
Donaldson did not want the franchise to be in the hands of ‘the most
unthinking portion of the population’. Henry Parkes also supported a plan
that would admit a ‘number of educated persons—born and educated in the
colony’.*® Gentlemen, faced with universal suffrage, responded by reifying
the only asset they had outside money and land: education, from which
had come the classical quotes and the Latin. A new kind of snobbery would
influence generations of Australians who would see education as essential
for advancement. Reading the newspapers in the public houses would give
democratic man the desolate feeling that he was inadequate in comparison
with the educated members of the House.

43 Piddington, Assembly, Sydney Morning Herald, 14 January 1857.

44 Piddington, Forster, Robertson, Assembly, Empire, 27 December 1857.
45 Denichy, Assembly, Northern Times, 11 November 1858.

46 Donaldson, Parkes, Assembly, Empire, 7 May 1858.
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Legal officials

At the centre of acrimony were officers of the law. Judges in the council,
barristers with their petitions against Martin and the position of attorney-
general himself—a man with far too much power who could put them all
in gaol if he wished. Forster suggested in 1857 that it was not ‘absolutely
necessary’ under the Constitution Act that the attorney-general or solicitor-
general should be a barrister or attorney; ‘it was quite competent for a layman
to hold either of these offices’.”” In August 1858, he claimed that ‘the sooner
they got rid of the connection between the Crown Law Officers and the
government the better.*® By 1859 it was argued neither of these officers
needed to be part of the ministry. They could both simply be replaced with
a minister for justice, the only concern being the House would not want
to be ‘saddled with the salaries of two Crown Law Officers, (hear, hear)’.#
In 1858 Deniehy said he could not understand why they needed two Crown
law solicitors; their duties could be performed by ‘any clerk’.”®

Readers of the language of the House would see the attorneys-general did
not command respect and at times were regarded with suspicion. This was
not improved by Attorney-General Martin’s resignation from the Cowper
ministry in November 1858, when he stated he had felt obligated to stay
with the ministry—°coerced’ even. He was increasingly at odds with them
and quite often absent from the House.”® The appointment of Lyttleton
Holyoake Bayley as attorney-general two months after he arrived in the
colony resulted in another petition from the Bar. He was ‘pitchforked” into
the House, said Denichy, ‘local politics sprang out of local ties” and this
grandson of English justice Bayley was a ‘matter of convenience’. Plunkett
said that Bayley was ‘sprung from that dark antiquated race, the old Tories
of England and he came here to join an ultra-radical government’.”> The
spectre of the Crown was invoked in such comparisons. In 1860 Manning
only accepted the position of attorney-general in the proposed Forster
ministry if he was ‘in no way identified with the general policy of the
Government or to take part in any political matters’. He would only advise
the Crown on legal questions and give attention to the public justice of the

47 Forster, Assembly, Sydney Morning Herald, 28 August 1857.

48 Forster, Assembly, Sydney Morning Herald, 10 November 1858.

49 Rotton, Assembly, Sydney Morning Herald, 22 September 1859.

50 Denichy, Assembly, Sydney Morning Herald, 30 July 1858.

51 Martin, Assembly, Freeman’s Journal, 20 November 1858.

52 Denichy, Plunkett, Assembly, Sydney Morning Herald, 9 February 1859.
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country.”® The main duties of the attorney-general were to be kept ‘sacredly
clear from all political influences or the suspicion of them’.>* This would
prove untenable without alteration of the law and Denison suggested that
Manning resign. Manning was attempting to create an independent role, in
much the same way as Stephen had suggested; he wished to be above politics.
Denison wrote: ‘I leave it to you whether you would send me a formal
resignation from your office as Attorney General or leave me quietly to infer
that in the resignation of Forster and his colleagues you were included.”
The new Cowper government was forced to offer Manning a commission
to attend the Bathurst Assizes since he would not accept the position of
attorney-general in the Cabinet. Manning would act as attorney-general
until the end of the assizes.”® The uncertainty of the position of attorney-
general was the uncertainty of the place of law in the new democracy.
This instability in government, evident in Martin and Manning, would
also make the legal system seem wobbly, unable to properly find its feet in
relation to the people.

Certainly, the House did not always trust the magistrates either. Flood, in
the debates over the Masters and Servants Act, stated in August 1856 that
he ‘was disinclined to delegate any further power to the magistrates of the
interior than they at present possessed. They paid very little attention to the
law and less to the justice of cases brought before them.”’

Antecedents: The table and the council

Though ‘the people’ were referred to in the House in times of crisis, they
had more presence in the earlier Legislative Council. The business of that
body consisted of asking the governor to ‘lay papers on the table’ respecting
an issue that might concern them and working in committee on particular
issues. Kerry Mills argues that committees broadened democratic processes
through the invitation of witnesses to participate.® The council also
recorded numbers of petitions from the inhabitants of different districts

53 Manning to Forster, 18 February 1860, Papers of William Montagu Manning, ML, MSS 942/3.
54 Denison to Manning, 20 February 1860, Papers of William Montagu Manning.

55 Denison to Manning, 8 March 1860, Papers of William Montagu Manning.

56 Cowper to Manning, 9 March 1860, Papers of William Montagu Manning.

57 Flood, Assembly, Sydney Morning Herald, 14 August 1856.

58 Kerry Mills, ‘Lawmakers, Select Committees and the Birth of Democracy in New South Wales,
1843-1855’, Journal of Australian Colonial History 14 (2012): 131-54.
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on local and colonial concerns. These petitions represented the voice of
the people, regardless of how much ‘rampant democracy’ was distrusted by
William Charles Wentworth.”

The table in the council became a point of contestation in 1850-56. This
elected body could needle the governor for information to be ‘placed on
the table’. In many incidences, this involved law. In 1850 the governor had
appointed William Whaley Billyard as civil Crown solicitor and Darvall
stated that ‘no recommendation from the authority of the Mother Country
should give any person the right to be appointed to any office’. This was
the first strand of references to law—that concerning the authority of the
governor. The language was forthright. The system of appointments that
prevailed was ‘productive of injury to the public service and of unnecessary
expenditure of revenue’.®’ The second strand involved individual cases
in which inconsistencies and injustices of magistrates and police were
discussed.®! The governor answered for the failings of justice in the colony.
Law was identified as being not only of English derivation, but also closely
tied to the Crown’s interests.

The 1854 debate over the Law of Evidence Bill followed a similar pattern,
in which what was representative of the interests of England was contested.
Darvall claimed that the solicitor-general seemed ‘prepared to push the
adoption of the reforms in the law of England to the greatest extent and
the principle was bad’. Murray stated that ‘they ought to be very cautious
in the policy to which they had hitherto adhered of adopting the law of
England without reference to the differences of circumstances in this colony’.
The heat of the debate concerned the provision that wives be allowed to give
evidence in cases involving their husbands. “There was something rotten in
it, claimed Broadhurst. The solicitor-general replied that wives in the colony
were involved in business and to say that a wife had no right to interfere with
the affairs of her husband was to argue that ‘women be kept in a perpetual
state of slavery’. Manning unfortunately referred to England in his response:
the intelligent weight of the legal profession in England supported the Bill,
the ‘public feeling of the people in England’ supported the Bill.® This was

59 Wentworth, Minutes of the Legislative Council, 1 May 1851, Parliament of New South Wales, Hansard
& House Papers, www.parliament.nsw.gov.au/hansard/Pages/ Comprehensive-index-to-all-parliamentary-
document.aspx [hereinafter Hansard).

60 Darvall, 16 July 1850, Hansard.

61 Isabella Osbourne, 28 June 1854; William John King, 7 July 1854; William Walker, 14 September
1854; Mary Singleton, 2 August 1854; John Walker, 14 September 1854.

62 Murray, Broadhurst, Manning, Council, 21 July 1854.
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not what the council wanted to hear; the motion to recommend the Bill
was defeated 16 to ten.®® The solicitor-general returned with the Bill a week
later. The offensive clauses concerning husband and wife, he said, were to
be abandoned. The Bill was passed on 2 August 1854.

It is difficult to see the activities of the council outside this permanent
tension with England and its representative. The needling would continue
and the language become more aggressive. In September 1854 Cowper
moved that ‘the Government of the Colony as at present administered does
not possess the confidence of this house’. Also: ‘[TThe Council resolves
to postpone the estimation of the Estimates for the year 1855, until it is
assured the Public Expenditure will be made under a Government formed
upon the principle of ministerial responsibility.” Cowper’s targets were the
inefficiency and carelessness of the government in managing public funds,
but ‘the painful feeling of separation between the representative portion
of the Legislature was increasing every week’. The colonial secretary had
thrown a return to a member rather than place it on the table of the House;
he spoke in such a subdued voice it was hard to hear his explanations.
A report had been submitted to the secretary of state without coming
before the council. The government of the colony was ‘the most inefficient,
the most profligate and, he must add, the most corrupt in the world’.*
Cowper claimed he did not include the attorney-general or the solicitor-
general in his accusations but the solicitor-general stated that all members
of the government were included in the critique, thereby aligning both legal
officers with the executive. The colonial secretary brought the weight of the
imperial administration into the chamber: the motion brought by Cowper
was ‘illegal’, the council had ‘no right’ and it was the product of ‘a decided
and wilful opposition’. There was ‘some reason in the background’.®> In the
ensuing debate, Campbell claimed that only ‘a manifestation out doors” had
opposed the government, which ‘wished to retain this colony as a penal
settlement’. To replace the convict system, they had introduced the Assisted
Immigration Act; yet another form of slavery, the Masters and Servants Act;
and the Seaman’s Act, which produced the same effect: ‘the condition of
serfdom’. This was an appeal to the streets. The governor had been guilty
of the ‘grossest misrepresentation, he would say lying and deceit to maintain
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his policy’.” Henry Parkes saw no chance of the resolution being passed
but it was brought up ‘with the view of stirring up a wholesome and proper
public spirit, and for the purpose of vindicating the grandeur and majesty
of moral truth’. He stated that ‘all great events arise out of small ones—even
revolutions have their origin in this way’.®®

The no-confidence motion was lost 29 votes to 10, but something more
ominous was suggested by Parkes, who asked a week after the debate why
constables ‘dressed as gentlemen’ were placed within the vicinity of the
council. The inspector of police replied that his ‘attention had been drawn
to the infringement of the rules of the house. The speaker had expressed
his opinion of the recurrence of sentiments which had occurred [if it]
was renewed he should require the gallery to be cleared.”® The matter
was not further taken up and the issue was defused by humour over the
New Zealand Parliament and similar occurrences. The feint of discussion,
the performance of rhetoric, becomes apparent in such a lack of interest
in pursuing the executive further on this. The rhetoric, however, was how
ordinary people understood the urgency of truly representative government.

First Nations

Into such a rhetoric came descriptions of Aboriginal people. They were more
present in the debates of the council than the later assembly and the ways
in which they appeared were bound up with the estimates. English reaction
to colonial representations was often lukewarm. When William Charles
Wentworth and Edward Deas Thomson went to England to oversee the
Constitution Bill, they were largely ignored. Great interest was expressed in
the defence capacity of the colony and the 59th Regiment was dispatched
from Hong Kong, but attempts to meet with officials were met with claims
that there was too much business to make time for the delegation from
New South Wales.”” This ignoring of colonial issues, particularly around
Aboriginal people, was responsible for an ad hoc approach to their plight,
according to Ann Curthoys and Jessie Mitchell.”! Yet, in the rhetoric of the
House, discussions of First Nations people occurred in close proximity to

67 ibid.

68 Parkes, Council, Sydney Morning Herald, 21 October 1854.
69 Inspector-General of Police, 26 September 1854, Hansard.
70 Deas Thomson, Assembly, 24 September 1856.

71 Curthoys and Mitchell, Zaking Liberzy, 10.
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discussions about imperial control and particularly the battleground of the
estimates. The executive was meant to provide the estimates of expenditure
for the coming year to be approved by the council and, in October 1854,
the estimates were delayed by Cowper’s motion of no confidence. The
increase in Native Police near the Victorian border because of large numbers
of travellers was a measure undertaken by the executive,”” but it was also a
fiscal matter, and money, particularly the money belonging to the taxpaying
colonists, was a sore point and would continue to be in the assembly.
In August 1856 Buckley asked for information on the management of the
Native Police and, in November, Forster asked about claims by individuals

who supplied the Native Police under Frederick Walker and how the rations
had been disposed of.”?

Cowper, on 7 September 1854, brought up a report in the Englishman,
which he read out. An eyewitness was at a squatter’s homestead during the
process of sheep washing. Suddenly the Native Police rode up under the
command of a European officer and attacked several peaceful and unarmed
Aboriginal people in the presence of the master of the station. When all
were killed, mutilated or dispersed, a man who had hidden was discovered
and dragged forth and shot. The newspaper claimed that ‘the outrage was
perpetuated under the authority of the British uniform and before the eyes
of English witnesses’.”* This report in Cowper’s hands became a conflation
of incompetence, murder and the administration together, particularly since
the uniform was ‘British’. Thus, the Native Police represented more than the
force itself and the subsequent calls for inquiry came from that conflation.
Cowper mentioned the Native Police again in his no-confidence motion
speech: ‘Every member who spoke afterwards and who was connected
with the district in which the officer was employed, seemed quite aware of
the reports of which the Government professed to be entirely ignorant.””
Government incompetence was underlined.

The Native Police was uncertainly established. The initial idea was neither
military nor police in its conception and, at times, not at all ‘Native’. It had a
loose relationship to the state and emerged out of two conflicting pressures.
The first involved the relationship to England, shown by Zoe Laidlaw to be
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influenced by private connections and a new interest in efficiency.”® Ann
Curthoys and Jessie Mitchell have shown there were concerns in England
about colonial brutality and requests from the Australian colonies for troops
made through private letters as much as public representation.”” The other
concern was expenditure: neither the British Government nor the Australian
colonies wanted to spend any money on solving the problems of the
violence of expansion. Expenditure was fair game for any political opponent
of these governments. Consequently, the administration was answerable for
violence.” Into this environment came Frederick Walker with his ‘scheme’
of Native Police in 1849.”” This involved recruiting young Aboriginal
men. He received accolades for its effectiveness at first. He recruited from
the Murray River and later the Clarence River. The relationship between
government and the Native Police was uncertain because the Native
Police were not administered by the police or by the regiments but by the
colonial secretary, who appeared to be uncertain of their movements and
appointments as early as 1855.% Squatter disunity at the inquiry into the
Dawson River murders in 1858 showed that Walker had lifted the Native
Police well out of the controls of the colonial secretary.®! The Native Police
went from run to run being entertained and fed by selected squatters. So, a
quasi-state of Walker’s operated by favour. This follows the selective pattern
of squatters generally in their violent attacks.®

Walker’s Aboriginal troopers were about the Condamine River in 1858
‘committing depredations’ and ‘stealing ammunition’ after Walker was
dismissed. Some of them joined the Condamine contingent of the Native
Police but they ‘behaved badly’ and the officer there ‘did not know where
the others had gone’.*> But Walker himself did not leave his profession after
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his dismissal; rather, he set himself up with ‘a small native force of his own
about Euroombah and Hornet Bank’, William Archer explained that ‘some
of the neighbouring squatters keep him to patrol about their stations’.®*

Maurice O’Connell envisaged that the Native Police should have been
reformed:

Laws should be passed authorizing enlistment, constituting tribunals
for the trial of offences and enacting summary punishments for
infractions of discipline and crimes which are more dangerous to the
community when liable to be committed by men with arms in their
hands and assembled together in large numbers than when springing
from the actions of isolated individuals.®’

William Archer, in his evidence before the inquiry, said that the Native
Police would be very much better ‘if the whole thing was put on a legal
footing—making their embodiment and giving them fire arms, legal’.*
Archer had unwittingly pointed out how far from state control the idea of

the Native Police had become by 1858.

The estimates brought the Native Police into political rhetoric, their persons
representing the maladministration of the Crown. Yet, Aboriginal people
were also represented in other ways. Attorney-General Plunkett brought
up in discussion of the Masters and Servants Act the fact that he had long
argued ‘for the furtherance of the administration of justice’ that Aboriginal
people should be allowed to make statements in courts of justice, ‘where
their testimony might tend to corroborate that of other and Christian men,
or like approvers’, but ‘the idea was scouted out of the house’. Plunkett
believed the Aborigines were innocent and ‘more worthy of credit’ than
the Chinese, who were ‘allowed to be sworn on their cups and saucers’.*’
Plunkett was here utilising Aboriginal people in an argument against
Chinese and Indian immigration. British people would not come to the
colony if they were to be put on the same footing as ‘Chinese or Hindoos’.
Henry Parkes replied that he was not ‘so illiberal’ as to ‘dislike a man on
account of his complexion’ and ‘he knew of no more affecting a sight than
that of the Aboriginal Jacky Jacky kneeling over his dying master’.*® There
was loud and prolonged cheering at this sentimental image, but it too was
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used against the Chinese, who were, according to Parkes, a cause of ‘crime’.
What was needed in the colony were Germans and Britons. The innocent
and sentimentalised Aboriginal person in these references may be linked to
romantic racism and early Victorian notions of sentimentality.* An image
of Aboriginal people was created in the council and the assembly. It was
not an Exeter Hall dialogue, emphasising a common humanity, which may
have been found in elements of the press; rather, there was this romantic
and sentimental perspective. There were elements of this in how Aboriginal
people would figure in the courts.

Democracy on the ground

All historians of this period in Australia have stressed the participatory nature
of democracy.”® But democracy was also highly ritualised in local areas, not
only at election time but also in public meetings and discussions. Election
processions included colours and banners.”’ Lynn Hunt has discussed the
symbolism and Mona Ozouf the pageantry of the French Revolution. Politics
carried symbol and ritual.”* Even corruption had its rituals in England:
distributing money in public houses in exchange for votes was highly
formalised.” What marked democratic ideals in New South Wales was the
formality surrounding petitions, meetings and elections.” At the goldfields
and in Armidale, people without the franchise requested that local members
come each year and explain what they had done for the local population.”
The work of democracy involved public meetings, called for any purpose,
with voting and a series of recommendations to government. Public houses
were the site of such meetings. Form was rigorously adhered to, there was
always a chairman and a pre-arranged number of speakers. While crowds
could call out and attempt to interrupt, they could not speak from the floor.”

89 Walter E. Houghton, The Victorian Frame of Mind, 1830-1870 (New Haven: Yale University Press,
1957), 416.

90 Bongiorno and Messner, ‘New England’; Hirst, Freedom on the Fatal Shore; Atkinson, The Europeans
in Australia; Thompson, The Seeds of Democracy; Irving, The Southern Tree of Liberty.

91 Maitland Mercury, 14 January 1843, 20 May 1843, 24 June 1843. ‘Mr Dangar was escorted to the
hustings by a number of electors on horseback carrying his colours true blue and currency blue.’

92 Lynn Hunt, Politics, Culture and Class in the French Revolution (Berkeley: University of California
Press, 1988); Mona Ozouf, Festivals and the French Revolution, trans. Alan Sheridan (Cambridge:
Harvard University Press, 1988).

93 Frank O’Gorman, Voters, Patrons and Parties: The Unreformed Electoral System of Hanoverian
England, 1734—1832 (Oxford: Clarendon Press, 1989).

94 Armidale Express and New England Advertiser, [hereinafter Armidale Express|, 16 May 1857.

95 Armidale Express, 22 August 1857.

96 Thompson, The Seeds of Democracy, 216-75; Northern Times, 16 June 1858; Moreton Bay Courier,
11 November 1854; Empire, 6 April 1853.



1. DEMOCRACY

Elections themselves were rowdy and difficult occasions. This was largely
because of the presence of electoral agents, who were employed to obtain
votes for a candidate. In 1856 the candidate Byrnes at Parramatta claimed
that payments had been made by agents to voters in favour of his opponent,
Parker. This ‘was not to blame Parker himself’, implying that agents acted
independently to assure the election of candidates.” At the Gwydir and
Liverpool Plains election in May 1856, Mr Morris ‘or his agents’ gave
instructions to publicans at the diggings to keep open on polling day and
a sum was placed in their hands to treat those who would vote in Morris’s
favour.” That publicans encouraged contests and rivalry to make profit was
suggested by temperance organisations in 1859. Political meetings always
took place at public houses and thirsty listeners were obliged by a grasping
publican; ‘the wider the gap we can create between politics and public
houses the better’.”” This ability to be agents further extended the power of
publicans; their management of credit and debt and money was entangled
with electioneering.

The rhetoric of the early democracy would influence the way law was
interpreted by local populations, by constables and by magistrates. Legal
officials in Sydney were not necessarily to be respected. They were linked
to England, they sought to introduce laws unsuitable for the colony and
they did not mind their place in the House. Before 1859 people who did
not have the franchise felt themselves to be represented and wished to keep
those representatives to task; they did this through the highly formalised
meeting structure as well as in the drinking and pageantry around elections.
These were also the people who made use of law.
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