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South

In August 1850, Hugh Hamon Massie, Justice of the Peace, wrote to the
attorney-general about a quarrel between Thomas Smyth and William
Thomas of Pambula. Thomas had stolen a watch from Smyth. This letter
opens a kind of fruit in which we comprehend some of the purposes to
which law was put. The magistrate Massie had both the inclination and the
time to carefully explain the history of an argument:

[TThe Prosecutor did give a watch to the prisoner in exchange for a
horse alleged to have gone astray, but which had been sold with the
knowledge of Thomas, out of the Queanbeyan pound some time
previous to the exchange.'

When Smyth found out the horse had been sold, he ‘was very indignant

.. and made no secret of his intention of proceeding against Thomas for
having made the illegal sale of a horse’. He claimed that while drinking
together Smyth had stolen his watch. The watch ‘having no glass’ was ‘kept
in a tin box, wrapped up in a silk handkerchief” and, together with 12
receipts, was snatched off the table at Hibberd’s public house by Thomas.
Magistrate Massie thought the real purpose of the theft was to obtain the
receipt that Thomas had written when selling the horse. The next day
Thomas gave all the receipts back except for the crucial one and did not
return the watch. He said his child had found the receipts in the creek.
Smyth claimed he went for Constable Whelan the moment after he was
robbed, but Whelan in his evidence said that he came the next day. Massie
thought that Whelan was drunk and had forgotten the incident.

1 Rov William Thomas 1850, 4, SR 9/6397.
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Map 2.1: The South Coast and hinterland of New South Wales

Source: W. Hughes, London G. Phillip and Son, circa 1858, State Library of New South
Wales, MLZ/M1806/1858/1.

Massie’s beautifully written cover letter jarred with the information provided
in the deposition in which Smyth acknowledged under cross-examination
by Thomas that he did wait a day to go to the constable. He said, ‘T wanted
to keep it quiet till I had a chance of getting my property out of your house.’
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Far from being easily explained by Constable Whelan being drunk and
forgetting the day, as Massie suggested, the case was a muddle of claims and
counterclaims, all of which sit side by side in the depositions. This confusion
was intensified in the evidence of Whelan, who had ‘heard’ that Smyth had
been robbed by ‘two exiles from the Adelaide’ and had proceeded in pursuit,
searching for the two men, taking their money and showing it to Smyth.
“They are innocent men,’ said Smyth; it was Thomas who had robbed him.
Called back from Bega to execute a search warrant, Whelan found a watch
in a desk in Thomas’s house. He had heard both parties arguing over a
watch and a horse, ‘but the watch they were talking about was a different
one altogether from the one with which the prisoner is charged’.

Constable Whelan was utterly at the service of Smyth, both in returning
from Bega and in holding off his pursuit of Thomas at Smyth’s request.
Smyth was a labourer working with a shoemaker, yet in this case, involving a
watch without a glass cover wrapped in a silk handkerchief, he commanded
the power of the legal system. The components of this case—the erroneous
long letter of explanation, the cross-examination of the defendant by the
accused, the constable at the service of the local population, no matter
how poor—characterise the majority of the 37 cases from the coastal area
stretching from Wollongong to Eden. Law was accessed through threads of
local dispute and ill feeling and constables were called for rather than acting
independently. Massie’s letter is markedly intimate in tone; he wrote to the
attorney-general as though they jointly had a problem to solve, and this
was also common to the region. The depositions were perfect, with little
crossing out, which may suggest copying but they have not been edited by
Massie, the language remains that of the people.

Asides in this case give some idea of the region’s culture. Economic life
stretched inland to Queanbeyan and receipts were important to keep as
proof of ownership or sale. Constable Whelan travelled up and down the
coast, from Pambula to Eden and to Bega. Mrs Thomas could imply that
the desk found in her bedroom belonged to the wealthy Mr Imlay. No-one
thought it unusual she should be minding it. There was suggestion of a
‘Blackfellow’ in Hibbard’s public house; it was quite believable that he
would be there. Everyone in this case is described as drunk at one time or
other, apart from Massie himself. At Robertson’s public house, Constable
Whelan took all of Smyth’s money, receipts and a watch and gave them to
the wife of Robertson to keep for Smyth. The next morning, Mrs Robertson
returned all the money apart from 3 shillings that Smyth had spent on
drink, and he then took the money to another public house. The ‘exiles
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from the Adelaide’, convicts, were travelling to Mr Walker’s “Wallumla’
and had money in their possession and called for three bottles of rum to
travel with. Smyth was to travel with them up the country. The case gives
a snapshot of the look and feel of European colonisation.

Aboriginal people of the South Coast (see Map 2.1) come from several
different groups but at the time of writing refer to themselves generally
as Yuin or the Yuin Nation. Websites give their history and what they
think important to understand about their history.? To keep to the coast
as this chapter does is to contradict the inland links of Yuin people, whose
traditional country extends far further inland. This chapter follows the
colonised coast, which saw itself as a separate region.

The South Coast from Wollongong to Eden was well-watered country,
according to J.C. Byrne in 1848, but along the sea coast, Twofold Bay and
Broulee were the only points where goods could be shipped and landed with
safety.® Land was originally occupied for sheep and cattle runs. Whaling
parties were described at Eden in 1858, though this was a seasonal industry.*
Twofold Bay was ‘originally occupied by Dr Imlay’ and ‘Mr Boyd purchased
some sections of land where he founded a township’ servicing the steamer
trade as a port.” Mark McKenna has set out some of the early history of
the Imlays and other squatting families in the district.® Four Manning
brothers, including the solicitor-general and later attorney-general William
Montagu Manning and Edwin and Robert Tooth formed the Twofold Bay
Pastoral Association on 400,000 acres (1,619 square kilometres) around
Pambula in 1854.” The Shoalhaven had been occupied from 1822 by the
company Berry and Wollstonecraft, which obtained government grants of
land. By 1850 Alexander Berry had carved up parts of the estate into small
blocks, which he rented to tenants.® The //lawarra Mercury could report in

2 walc.com.au/our-culture-and-heritage/ [page discontinued]; Eden Local Aboriginal Land Council
website: alc.org.au/land_council/eden/; Yuin & Monaro: Eden Community website: yuin-monaro.story
lines.com.au/.

3 J.C. Byrne, Twelve Years Wandering in the British Colonies from 1835 to 1847, 2 vols (London: Richard
Bentley, 1848), 156-57.

4 Hllawarra Mercury, 2 August 1858.

5 Byrne, Twelve Years Wandering in the British Colonies, 156.

6 Mark McKenna, Looking for Blackfellows Point: An Australian History of Place (Sydney: UNSW Press,
2002), 38-40.

7 Angela George and Pat Raymond, ‘Oakland’s Oak Trees’, Heritage Report (Pambula, NSW, n.d.),
hiddenheritage.com.au/heritage-object/?object_id=82 [page discontinued].

8 Thomas M. Perry, ‘Alexander Berry (1781-1873)’, Australian Dictionary of Biography (Canberra:
National Centre of Biography, The Australian National University, 1966), adb.anu.edu.au/biography/
berry-alexander-1773/text1987.
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1857 that ‘the navigable portion of the Shoalhaven extends about 35 miles
[56 kilometres] from the heads ... and every available inch on each side of
the river bank the whole length is in the hands of private individuals, and
nearly all under cultivation’.”

This pattern could be found along the coast and small farmers cultivated
crops for their Sydney agents, but the newspaper suggested many of these
agents were unscrupulous.'® Magistrates travelled up and down the coast
and there were two benches that covered the region." The servants of the
larger estates, these farmers and the service industries of stores, tradesmen
and public houses made up the non-Aboriginal population. The lllawarra
Mercury was first published in 1855 in Wollongong and had correspondents
from Bega and the Shoalhaven. Settlements were at Eden, Bombala, Kiama,
Wollongong, Pambula and Broulee. Justices were Henry Hamon Massie,
the Commissioner of Crown Lands and police magistrate; Arthur Manning,
brother of the solicitor-general and later attorney-general, William Montagu
Manning; James Walker, William Walker, Andrew de Mestre, Andrew
Alcorn, Robert Menzies, Kenneth Mackenzie, George Hibb, Robert
Perrot and Thomas Chapman. In 1854 the Sydney-based Peoples Advocate
Shoalhaven correspondent wrote: ‘[S]o little is there to occupy the attention
of the Magistrates that they only are required to attend the Bench once
a month, and the Court of Requests once in three months.’*?

In 1857 Patrick Murray, clerk of the bench at Eden, was appointed police
magistrate, combining the duties of clerk with that of magistrate.'

Aboriginal subjects

The lllawarra Mercury reported the body of an Aboriginal woman being
found near Mr McCarthy’s inn on the Shoalhaven River in 1856. From
marks on her body, it appeared she was murdered but ‘by white or
black is unknown’.'* In 1858 an Aboriginal man named Billy Bailey was
murdered in Terara Brush on the Shoalhaven and it was suspected that it

9 lllawarra Mercury, 2 November 1857.

10 ibid.

11 Eden Bench Book, State Archives Collection, SR 4/6501; and Kiama Bench Book, State Archives
Collection, SR 4/5575, part 4/5576-77.

12 Peoples Advocate, 16 September 1854.

13 lllawarra Mercury, 21 December 1857.

14 lllawarra Mercury, 15 September 1856.
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was ‘the handiwork of Blackfellows’ because the farm labourers of Terara
‘heard the yells of the Blacks but supposed it was their usual drinking
rows."” There was no inquiry into either of these deaths and they indicate
how dangerous the landscape was for individual Aboriginal people and
how many uncounted deaths there were of Aboriginal people living close
to or with non-Aboriginal people. Aboriginal people were not subjects of
the law in these two incidents and Lisa Ford, and Heather Douglas and
Mark Finnane would see this as part of the halting and uncertain nature of
legal sovereignty.'® That these deaths were reported in the local newspaper,
however, is of significance because they became ‘public’, more than talk or
rumour. The newspaper shows some kind of conscience over Aboriginal
death despite its blasé assumption that, of course, no case would be held.
This curious combination of public concern for deaths alongside brutality
itself is the face of the occupation of Aboriginal country on the South Coast
and would be evinced in the kinds of cases in which Aboriginal people
appeared in the 1850s.

There was one inquest into the death of an Aboriginal man, Cabawn
Mickey, on the South Coast, at Broulee in 1852, instituted by the man
who shot him, the publican Robert Jones. After the shot, he quickly turned
to Joseph White and said that he must go and get a constable: ‘I have
shot a Blackfellow.”’” Constable McAllister attended. A coroner’s jury was
assembled, the case was heard and Jones was committed to the Supreme
Court in Sydney.

Robert Jones in the deposition did not say he had shot Cabawn Mickey
but that he had shot ‘a Blackfellow’ and, despite his initial calling of the
constable and his admission that he was the perpetrator, he did not plead
guilty before the Supreme Court. The language of all the witnesses in the
depositions fitted the trope of the violent and aggressive Aboriginal person
who had or had not been seen with a tomahawk and was terrorising a great
many frightened’ whites. But the case emerged from very close living
and all the Aboriginal people outside the public house were well known
to the whites inside it. Mickie Landie, Tommy Bonoringle, Miliga Dickie,
Mickie Winger, Bobby Ullallie, Andy and Matilda were names easily recited
by the people inside the inn. Robert Jones was indicted by the jury for
manslaughter. He refused to sign his defence statement in which he said

15 Illawarra Mercury, 30 August 1858.
16 Ford, Sertler Sovereignty, 205; Douglas and Finnane, Indigenous Crime and Settler Law, 3.
17 R v Robert Jones 1852, 9, SR 9/6361.



2.SOUTH

he ‘did not take aim, did not raise it [the gun] to his shoulder and had no
malice or ill will’.’® Some of the jurors wished to add a rider to the decision
saying they thought Robert Jones was justified in firing at the deceased ‘as we
are of the opinion he did so in defence of his life’."” According to Plunkett’s
Australian Magistrate, the crime of manslaughter did involve the killing of
another ‘without malice, either express or implied’.?* Jones perhaps thought
he would be indicted for murder, and this shows a familiarity with Plunkett
that we find in other cases on the South Coast. The minority coroner’s
jurors, however, argued the shot was ‘justifiable’ and this was the language
of the frontier that saturates the case to the point of the reader being unable
to deduce what actually happened.

The argument that the shot was ‘justifiable’ was also made before the
Supreme Court in Sydney by the barrister Darvall, who called the shooting
‘admirable’. Chief Justice Stephen described the law of manslaughter and its
penalties, from a fine of 1 shilling to transportation for life, but ended his
address with the statement that if a man was assaulted in his own house, he
was justified in killing his assailants, thus invoking from Plunkett a man
may kill a trespasser who would forcibly dispossess him of” his house.”
The sections of the depositions dealing precisely with an attack on the
door had been marked by attorney-general John Hubert Plunkett, so one
must assume this was Plunkett’s position as well. The jury found Jones not
guilty, and Stephen said he ‘concurred’.” It is not possible to deduce why
the jury in Sydney made such a decision, as a judge’s advice was not always
followed, but Stephen’s position was clear. Cabawn Mickey, however, was
not in the house nor a trespasser, he was outside with a crowd of Aboriginal
people though a witness heard a bang on the door immediately before the
shot. John Smith said that Cabawn Mickey tried to ‘burst open’ the door
and Edward Heffernan said Mickey ‘passed ... towards the kitchen door’.
In emphasising the house, when the defendant was not in the house,
Stephen, too, was effectively following the perspective of the frontier in his
advice to the jury that the killing could be justifiable.

That the case appeared at all is representative of the kind of combination
of concern and brutality evident in newspaper reports of the South Coast.
Yet, the language of the frontier dominates the depositions. Joseph White

18 ibid.

19 Rider, in R v Jones.

20 Plunketts Australian Magistrate, 292.

21 Sydney Morning Herald, 9 April 1852; Plunketts Australian Magistrate, 319.
22 Sydney Morning Herald, 9 April 1852.
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said ‘the blacks were outrageous ... threatening the whitefellows’. Cabawn
Mickey ‘seemed desirous to quarrel with the white people’, said Henry Case,
who was ‘alarmed by the Blacks'. Both Edward Heffernan and William
Long said Cabawn Mickey ‘seemed determined on mischief’. While Mary
Storeman did not see Cabawn Mickey with a tomahawk, everyone else did,
and Michael Connell saw him trying to get in the door. This is embroidered
by the time everyone gets to court in Sydney. In court, Joseph White said
he heard Cabawn Mickey say ‘bail me kill you’ to Jones, when he had not
mentioned it before.? Yet, it must be remembered that Robert Jones himself
sent for the constable and he put the incident into the purview of the law;
all the witnesses were the ones who sought to locate it elsewhere. That an
Aboriginal man was subject to a coroner’s inquiry at all was at the instance
of a perpetrator who perceived he should be subject to law. There was an
Aboriginal subject in this case, he was dealt with using the language and
perspectives of the frontier and it is possible to argue that the frontier was
present on the South Coast even though there may have been little report of
violence between Aboriginal and non-Aboriginal people and there was close
living and socialising.

Close living appeared in magistrates” letters and in depositions. In Joseph
Imlay alias Black Joe, the defendant had been, according to the magistrates,
‘brought up amongst white people’ at Boyd Town.* Jackie Namlan, Mongel
Mickie and Tommy Moggei at Moruya, despite needing an interpreter, were
well known to all the witnesses against them and the victim was not at all
afraid of them when they helped her over a creek.” Of Davy, charged with
assaulting Elizabeth McKeon, the magistrate Campbell wrote that he was
‘the most inoffensive of the natives and brought into his present position
by intoxication’.? Two ‘Blacks’ camps’ were mentioned during the period.
One was near Boyd Town, with Joseph Imlay being arrested from there. One
was mentioned near Broulee from which Jackie Namlan and Moggei were
arrested.” There is no sense from these court records of a clearly divided
society of Aboriginal camp and non-Aboriginal houses. Cases emerge from
the same realm as do cases between non-Aboriginal people and that was while
socialising or living closely. Joseph Imlay was accused of robbing a Sydney
merchant, Samuel Browning, at a residence that used to be the Sea Horse

23 ibid.

24 R Joseph Imlay alias Black joe 1851, 19, SR 9/6361.

25 R Jackie Namlan, Mongel Mickie, and Tommy Moggei 1854, 7, SR 9/6374.
26 R v Davy alias Thandy 1855, 14, SR 9/6389.

27 R v Imlay; R v Namian & Others.
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Hotel at Boyd Town. Adolphus Seidler saw an Aboriginal man running
away from the hotel and assumed it was ‘Paddy the Scamp’, as Black Joe
‘was known to wear a cabbage tree hat’. Similarly, in the case of the assault of
Johanna Bolan, William Jackson explained that Aboriginal people wore the
same article of clothing for a long time and Moggei could be identified by
the comforter he always wore that was produced in court. Davy, according
to Elizabeth McKeon, came around the side of the house with her brother’s
gun and said she should give him money, tea and sugar, matches, powder
and shot and that he had killed people and was a bushranger. Mary Jane
Richards, a girl of 11, said that earlier Davy grabbed her by the throat and
said he wanted ‘a white gin’. He got bread and beef from her and made
both women walk down to the creek to show him where to cross. At a
neighbour’s, Flanagan’s, he went in for a drink and told them to stand; they
ran off. Flanagan caught him by the collar, but he escaped.?®

The word ‘white’ was used by magistrates and victims alike and the word
‘Blacks’ was used by non-Aboriginal people to describe Aboriginal people.
This was in keeping with press descriptions and links to reports of violence
in the outlying areas of the state. Magistrates of the south were also likely to
use the words ‘Aboriginal’ or ‘Natives—milder forms of description—and,
in some depositions, we find the milder ‘Blackfellow’ used by deponents.
The language referring to First Nations people in the records of the
South Coast thus shifts in and out of frontier language. In cases involving
Aboriginal people, both magistrates and local people went to law to manage
incidents. This, however, did not mean an absence of hostility and there
can be no neat dichotomy between living side by side and the idea of the
frontier. The manner of Namlan and Moggei’s arrest at midnight from
an Aboriginal camp by a constable, his son and an innkeeper resembled
a punitive raid. Jackie Namlan, Mongel Mickie and Tommy Moggei had
to be taken quickly away from Moruya after their arrest for their attack on
Johanna Bolan because of ‘the excited state of the populace and the want
of a proper place of security for the prisoners’. In the case against the men,
Alfred Alliton said he saw two Aboriginal men, but ‘many more might have
been there without my seeing them’.” These well-known Aboriginal people,
in his view, became part of a much larger, hidden and unknown group.

28 R v Davy alias Thandy.
29 R v Namlan & Others.
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Joseph Imlay was the only Aboriginal defendant who did not confess.
He declined saying anything in court. The others all incriminated themselves
in their confessions. Davy said he attacked Elizabeth McKeon’s house
because ‘he was drunk’. Moggei’s confession was the only evidence against
him, and the other defendants admitted part of their roles but claimed they
were innocent of others. It is difficult to know whether any part of this
confession is in fact what they did say as they required the services of an
interpreter in the Supreme Court and their confessions were in pidgin
English.*® Accounts of the Supreme Court case in Sydney are very brief
in all newspapers. The three men were charged with assault with intent to
rape. Tommy Moggei was acquitted and Jackie and Mickie were sentenced
to two years imprisonment with hard labour.?!

Aboriginal people were incorporated into the legal process at South Coast
benches. They appeared in the same way as non-Aboriginal people in that
they were well known and easily named. This existed alongside language in
depositions that would associate them with an idea of the frontier, where
there were ‘outrages’ and ‘Blacks’ and ‘whites’ and ‘mischief’.

‘The people’

“The people’ were continual players in the language surrounding the courts
on the South Coast in the 1850s. In 1853, Joshua Waddington, an overseer
on Alexander Berry’s run, sent his own appraisal of the varying perspectives
on Lim Law or Jimla, who was charged with assaulting a boy:

With regard to the caricter of the boy some of the nabours say that
he is very imputenet Some of the peoples opinyon Chinie man
commit offence boy no resistance, name of chinie man make a great
maney of the small settlers shudder, he the gratest tairror as if all the
men also like him.*2

Waddington added that Lim Law had behaved very well under his charge.
This letter was directed to W.G. Matthews, Alexander Berry’s overseer in
Sydney. It had begun with correct English, as though written by a far more
literate person, but is written in the vernacular after the first paragraph.

30 R v Davy alias Thandy.
31 Sydney Morning Herald, 7 October 1854.
32 Rv Jimla 1853, 1, SR 9/6374.
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The letter was included in the depositions, possibly sent by Alexander Berry
himself. Waddington thought it important to give an idea of the general
feeling of ‘the people’.

Alexander Berry himself wrote to the attorney-general about his first
Chinese employee. He had been away from ‘Gerringong’ when the offence
was committed:

The people of the Shoalhaven do not believe there is any foundation
for the charge against the man who rendered himself very useful in
reaping the harvest. I shall therefore feel obliged if you will be kind
enough to allow my clerk Mr Matthews to see the depositions and
take notice of the same.?

Attorney-General Plunkett wrote on the back of this letter, ‘I see no
objection’, and the case was made available not to a solicitor but to the
clerk of Alexander Berry, W.G. Matthews. Plunkett jealously guarded
depositions in other cases, so this was a matter of largesse and a response
to the request of a fellow gentleman. It was in reference to ‘the people’
that Berry made the request. In this case, however, the people were of two
minds—first, that the boy did not resist, but also that perhaps all ‘chinee’
were like the defendant and they were in terror of him and shuddered at
his name. The Sydney Morning Herald used the committal to rail against
‘Mr Berry’s dangerous experiment to introduce such a race among his
people and tenants ... [T]hese Pagans know nothing of a God, or heaven
and hell and consequently possess no idea of moral responsibility.”** This
was also the manner in which the ‘people’ of the Shoalhaven spoke. Berry’s
own interests in defending his employee were contradicted by the local
population. The details of the case were not reported but the jury found
Lim Law guilty, and he was sentenced to death.’

If there were conflicts between a gentleman and the people in this case, there
was also conflict in the relationship of the coroner’s jury to the coroner and
the magistrates on the South Coast.

33 ibid.

34 Sydney Morning Herald, 7 February 1853.

35 Criminal Crown Solicitor Judgement Books, Supreme Court, State Archives Collection, SR
4/5733.
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The office of coroner was one of the oldest in English history. A coroner

upon information shall go to the place where any be slain or
suddenly dead and wounded ... [TThe Coroner ... shall inquire in
this manner, that is to wit, if it concerns a man slain, whether it were
in any house, field, bed, tavern, or company and if any and who
were there.*

Marc Trabsky notes that British coronial law was transported in 1788, but
was not codified until 1828, and coroners were appointed by the governor
rather than elected.”” Bennett writes that the sheriff assisted the coroner
in establishing the names of 24 men in each region to serve on coroners’
juries.”® However, Ian Barker QC writes that the informalities surrounding
coroners’ juries were made statutory in 1847 and this change allowed juries
with as few as five men in sparsely settled areas.’” In rural New South Wales
chief constables subpoenaed jurors from a list sent to the magistrates for
approval by the local clerk of the bench.*’ Catie Gilchrist, in discussing the
early colony of New South Wales, describes the coroner’s inquiry as public
and public access was a long-held ‘civic liberty dear to the heart of every
Englishman’.*! In the 1850s both coroners and magistrates in New South
Wales inquired into incidents that became murder or manslaughter cases.*?
Sometimes coroners were also magistrates and could conduct inquiry
without a jury and sometimes a bench took depositions after they considered
the coroner’s conclusions inadequate.”’ In a coronial inquiry into a death,
the names of the coroner’s jury were listed in each case and their signatures
or marks taken. They were the small shopkeepers and tradesmen of the
region, the storekeepers and publicans of the settlements. They were core

36 De officio Coronatoris, 4 Edward 1st 2, quoted in W.N. Welsby, Sir John Jervis, Office and Duties of
Coroners with Form and Precedents (London: H. Sweet, W. Maxwell Stevens and Son, 1866), 31-32.

37 Marc Trabsky, Law and the Dead: Technology, Relations and Institutions (New York: Routledge, 2020), 1.
38 John M. Bennett, “The Establishment of Jury Trial in New South Wales', Sydney Law Review 4
(1961): 463-85.

39 Ian Barker QC, ‘Sorely Tried: Democracy and Trial by Jury in New South Wales’ (Francis Forbes
Lecture, 2002), forbessociety.org.au/wp-content/uploads/2013/03/trial_jury.pdf, 209.

40 Plunketts Australian Magistrate, 189-90.

41 Catie Gilchrist, ““Mystery Always Begets Suspicion”: Defending the Open and Public Nature of the
Coronial Inquest’, The Female Factory Online (Sydney: Parramatta Female Factory, 2018), femalefactory
online.org/essays/mystery-always-begets-suspicion/.

42 Though this is not clearly set out, it appears to have been under the magistrate’s jurisdiction to
investigate ‘any felony’. Plunkests Australian Magistrate, 246. There are accounts of conflicts over who
should conduct an inquiry in 1824. Byrne, Criminal Law and Colonial Subject, 89.

43 This happened in R v James Emmanuel Brace 1858, 14, SR 9/6415. The Shoalhaven police magistrate

PJ. Murray and magistrate Keon had a ‘subsequent inquiry’ after the coroner’s inquiry was completed.
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to the development of democracy in the regions and their participation in
coroners work was one of the avenues of participation alongside petitions,
public meetings and involvement in Presbyterianism or Methodism.

Their views controlled the results of an inquiry. When he forwarded Simms,
coroner Alick Osbourne wrote: ‘I did not concur with the jury in thinking
the evidence sufficient to convict Simms of Manslaughter, however I have
committed him in accordance with the findings of the jury.* Andrew de
Mestre, justice of the peace at Shoalhaven, was critical of the coroner’s
jury in the case against Matthias Duncombe in 1857, which decided that
Duncombe was to be discharged. The evidence of Duncombe’s son was
not, according to de Mestre, properly considered at the inquest. He wrote:
‘(I]t is supposed the Coroner’s jury nullified the boy’s evidence altogether, as
the Coroner did not consider that he understood the obligations of an oath,
we however, on examination of the boy do not coincide in his opinion.’®
The coroner in the case was fellow magistrate Kenneth Mackenzie. This was
a difference between gentlemen, but there was to be more controversy in the
case concerning the make-up of the jury.

John Smith, Shoalhaven constable and lockup keeper, was highly critical in
his own letter to the attorney-general:

[Duncombe] was largely indebted to one Michael Hyam, a publican
and storekeeper here, and it was important to Hyam to get such a
jury impanelled as would be likely to discharge Duncombe, for in
the event of a murder—he Hyam might not get his bill paid for
drink supplied. Mr Brown, the District Constable who is intimate
with Hyam only subpoenaed the Jury at the last moment, and then
had Hyam there as one of the jurors—also Hyam’s clerk Henry
Moss or Moses who is brother-in-law to Hyam and who was also
convicted for perjury at Goulburn and has been under sentence
for the crime. Also, a Mr Rose, National Schoolmaster who was
nominated foreman by Brown and who is under fear and influence
of Hyam as being one of his patrons and a son of Hyam’s with him
as a boarder.®

44 R John Simms 1851, 7, SR 9/6361.

45 Andrew de Mestre to Attorney-General, 19 May 1857, in R v Matthias Duncombe 1857, 10, SR
9/6412.

46 John Smith to Attorney-General, 25 May 1857, in R v Duncombe.
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John Smith further wrote that he had been discharged from his duty because
he had bought a mare of Duncombe’s while Duncombe was in custody.
When discharged from the coroner’s hearing, Duncombe had drunkenly
signed a bill of sale for all his goods and chattels, naming Chief Constable
Brown as trustee. Hyam urged Duncombe to go to Sydney with his children
and, when Duncombe was away, Hyam sold off all his goods at auction.
He claimed the mare Smith had bought and Smith was sued for it. Smith’s
portrayal of the process of jury selection was put to the magistrates, who
described it as ‘true though highly coloured’.” The attorney-general John
Darvall did not comment further, writing in pencil that Duncombe was
to be tried for manslaughter.®® All Smith’s claims were, according to John
Moore Dillon in a pencil note, ‘not material to the prosecution’. Smith
in his letter wrote that in response to his discharge from duty ‘the public
appear dissatisfied with this and are getting up a petition and signatures
praying the magistrates to have me reinstated’.’

John Smith invoked several ideas in his letter that would be ignored.
He thought that a coroner’s jury should not be open to such opportunism as
shown by Hyam. The subpoenas to appear as a juror should not have been
manipulated so that Hyam could secure his financial hold over Duncombe.
That is, the system should have operated as described in legal texts. In writing
of the petition to reinstate him, Smith invoked a ‘public’ which was capable
of dissatisfaction and which could seek remedy through petition. Smith
claimed law as answerable to that public; it needed to be ‘satisfied’.

That Hyam’s manipulation of the jury system was ‘true’ according to the
magistrates meant that they were unsurprised in dealing with a public and
constabulary who were characterised by such manipulation. They assured
Attorney-General Darvall that Smith had been dismissed but it was for
‘other reasons’.® Nor was the attorney-general overly concerned by the
manipulation that had been carried on by Chief Constable Brown.

That the people had opinions and needed to be satisfied worked alongside
law on the South Coast. A public sometimes supported law and sometimes
defined it themselves. It is necessary to see how this public lived to
understand where cases emerged.

47 Andrew de Mestre to Attorney-General, 19 May 1857, in R v Duncombe.
48 R v Duncombe.

49 John Smith to Attorney-General, 25 May 1857, in R v Duncombe.

50 Andrew de Mestre to Attorney-General, 19 May 1857, in R v Duncombe.
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Ways of life

Depositions give an idea of what life was like on the colonising South Coast
in the 1850s through examination of ‘incidentals—that is, objects and
items that were mentioned in passing by witnesses and defendants. South
Coast magistrates, who may have copied their records, did not change
the language deponents gave them. Consequently, this set of depositions
provides some insight into everyday life.

The South Coast was carved into large runs for sheep farming. Sheep work
was based on counting and re-counting to assure that none of the sheep had
been lost; numeracy was important in shepherding. Associated with this
were ‘the books’ in which numbers of sheep were entered regularly, and this
work was done by overseers. Flock size was quite large. Peter Shaunnagahn
had a flock of 2,037 sheep in 1850 at ‘Bibbenluke’, a property owned by
the Royal Bank of Australia.”® Sixteen-year-old Johanna A’Leary/O’Lary
had nearly 3,000 sheep in her stepfather’s flock on ‘Bibbenluke” in 1858.5
When out, shepherds could see each other and say whether they recognised
those nearest. Johanna O’Lary recognised one other shepherd but ‘none
of the others’, so sheep flocks were not grazed far apart. Shepherds were
employed on contract and wages were paid at the end of the contract—
usually six months. Sheep losses and the incorporation of other sheep into a
flock would affect contracts and wages, so the work was not without stress.
If sheep were lost, they were tracked and one could see from the tracks
whether horses were with them, rounding them up. Such attention pervaded
all sheep runs and there is a sense of close surveillance in this business.

This surveillance is apparent in all forms of work. At Jambaroo, Thomas
Hart explained that his miller, James Greenslade, was his ‘hired servant’ and
that he was paid 30 shillings a week and rations. His ‘duty’ was to ‘receive
wheat and deliver flour and to receive payment for the grinding etc’. There
were ‘no accounts necessary’ between Hart and Greenslade as ‘any monies
he had received on my account during the week were handed over to me by
him on the Saturday’.”> An account book was kept of the money coming in
and the flour exchanged for it and this account book was carefully perused
by Hart and the discrepancies between the entries and local versions of the
wheat they had bought resulted in a charge of embezzlement for Greenslade.

51 R v George Clay and Thomas Baxon 1850, 11, SR 9/6357.
52 R Hugh McNee 1858, 5, SR 9/6415.
53 R v James Greenslade 1857, 16, SR 9/6410.
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He argued that he knew he was ‘using Captain Hart’s money’ but thought
it would be resolved in the wages reckoning on ‘the day first’ (meaning the
first of the month). Greenslade gave each farmer a receipt for the wheat they
brought to the mill. The mill was referred to as ‘Captain Hart’s Mill’. James
Paul paid Greenslade 42 shillings for ‘grinding wheat for myself and two
other parties beside myself’. He had the lots weighed separately and entered
in the account book in three different names. Growing wheat, therefore,
was a business involving as much accounting and reckoning as shepherding.

The pattern of settlement was not dispersed on a run. There were numbers
of huts built quite close together and these huts were watched during the
day by a hut keeper, who also cooked for the workers. On the run belonging
to Alexander Berry, there was a ‘barn’ with a ‘grindstone’ and several huts
nearby. One was occupied by William Smith, another by Mr and Mrs
Harkness, another by Mrs Lamond and another by Jimla or Lim Law.
No distances were given apart from 20 yards (18 metres) between Jimla’s hut
and Mrs Lamond’s. Jimla’s hut was ‘a double one’ with a ‘slight partition’.
It contained a ‘bed’. Such partitions of huts and doors between them were
described in other cases.” Another hut contained a ‘swing rope’ on which
children played, indicating some huts were empty. Children were expected
to work, and the children of shepherds tended sheep.” James Bundy, a boy,
was charged with stealing a letter from the mailbag he was delivering, and
his employer held him to high standards.® James Harkness was called by
his father to turn the grindstone. Joshua Waddington described this run
as growing ‘bread stuff’; he was worried what the nine further Chinese
workers could possibly do when they arrived; the run needed ‘Britons’
to grow crops. Chinese could not possibly drive the bullocks because the
bullocks ‘had not lernt german yet and never will exhachly [exactly], the
old ones’.”” This indicates the presence of German workers and Berry, like
so many other squatters, may have employed German immigrants obtained
in groups from immigration agents in Sydney. At ‘Old Maharatta® near
Bombala, the hut of Thomas Chambers and his wife, Isabella, was quite
close to a shepherd’s watch-box, which was also used for travellers to sleep
in. These were boxes with wheels, long enough to contain bedding. Three
kilometres away was the hut of the Eltons; it, too, had a watch-box close to
the hut.”® This combination of huts and watch-boxes was at ‘Numba’ near

54 R v Patrick Ringwood 1857, 2, SR 9/6412.
55 Rwv McNee.

56 R v James Bundy 1857, 11, SR 9/6412.
57 Ruv Jimla.

58 R v James Fitzpatrick 1855, 3, SR 9/6389.
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the Shoalhaven in 1858.” Duncan Rankin described a store and a house
with a number of huts nearby on ‘Fountaindale’ near Kiama in 1858, with
numbers of people ‘about the place’.®® Runs were not isolated. Notable also
in cases from runs are the references to dogs used to guard and give warning
of anyone approaching.®!

Travellers and labourers shared beds. A traveller slept with Thomas
Chambers and Isabella Chambers slept in the watch-box with a woman who
was travelling alone.®? A labourer at ‘Jimandez’ slept with a younger worker
for ‘a fortnight’.** Chambers also had ‘an inner room’ and a ‘sofa’, though
the word ‘bedroom’ does not seem to be used. At Catherine Dillon’s ‘house’
on ‘Minnamurra’ run at Jambaroo, household objects were kept ‘under the
sofa’ and this sofa was in the kitchen ‘or outer room’.*

Huts in towns were referred to as ‘houses’. At Eden, James Brace the
shoemaker’s house was divided into two: one room had his bench with
his leather apron and another room was ‘where the bed was’.® The word
‘bedroom’ was used for this room by a neighbour, Ellen Schultz, who
described a door to it. There were front and back doors to this house, and it
had a ‘watercloset’. Next-door was Jonathon Schultz, a storekeeper, and his
wife, Ellen. The shop had a ‘counter’ and a ‘garden’ that Jonathon Schultz
worked, planting potatoes. On the other side of Brace’s was Mrs Caznew,
living with her son and her servant, Sarah Mitchell, who washed clothes in
her employer’s yard. Another person who described herself as living ‘next
door’ was Maria Thomas, the wife of Henry Thomas, resident engineer
at Eden, so there would have been two houses on one piece of ground.
Mr Barclay’s Store was nearby. Articles bought at shops were described.
Mrs Brace bought ‘sardines and eggs’ at Mrs Shultzs shop and came back
later to buy ‘cakes for the children’. At Bega, James Kenny, shoemaker, lived
in a hut also referred to as a ‘house’ that was ‘171 paces’ from shoemaker
James Crossley’s ‘house’. Behind Crossley’s was the river and in front was
‘Mr Judge’s stockyard’. ‘Down’ from this was Mr Othow’s shop. Mrs Childs
lived nearby, and she could see Kenny’s ‘through the slabs’. She took
in students, whom she described as ‘in school’. Over the river lived

59 Rwv John Egan 1858, 6, SR 9/6416.

60 R v Malcolm Ferguson 1858, 10, SR 9/6416.

61 For example, R v Clay and Baxon. Clay ‘tied up the kangaroo dog’.
62 R Fitgpatrick.

63 R v Ringwood.

64 R v Brace.

65 Rwv Lot Flannery 1857, 8, SR 9/6412.
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Mrs McGregor and in another house was Thomas Smith, a sawyer.®® There
is not a sense of clearly demarcated streets in these ways of self-locating and
the manner of settlement seems disorganised.

Gates and fences were mentioned in cases involving small settlements, even
if irrelevant to the case. At Hibberd’s public house at Bega, there were two
fences ‘that go from Hibberd’s to the creek’.”” At Eden, Brace’s house had
a ‘fence’ and a ‘gate’ and much was made of the spatial relationship to them
in the case by witnesses, as though this was a way of looking at movement in
the street.®® Demarcations of property through fencing were particularly
important to small farmers, and two cases resulted from boundary disputes.
James Emery said Richard Armstrong ‘stood on his fence’ to threaten his
neighbour and Emery cut down a tree to prevent use of a roadway near his
property.® These disputes were major parts of the activity of the bench and
the quarter sessions.””

The furniture most commonly mentioned in houses both on runs and
in the settlements was the ‘sofa’ and there were sofas in one-room huts as
well as in kitchens. Public houses had more than the two rooms that we
find in workshops and huts. John Murray was drinking at Rixon’s public
house at Kiama and got drunk so went to lie down ‘in a place near the
kitchen’ referred to by Sarah Ogle as ‘the drawing room’.”! Toole’s public
house had newspapers for people to read.”” Public houses were important
political centres and public meetings were held at them but they also served
as a kind of bank, managing credit and debt. Matthias Duncombe became
so financially entangled with the publican Hyam that he lost all his money.
William Thomas gave all his money to the publican’s wife to mind.”

Of value inside houses were cups and drinking implements. Crossley began
with an argument over a cup and basin being dropped by James Kenny
in Crossley’s house and it was suggested in the case that there were other
cups in a cupboard. Rum was on the table, but it was in a pint pot; though
people in the house drank out of the pint pot and the cup, they referred to

66 R v James Crossley 1852, 4, SR 9/6361.

67 Rv Thomas.

68 R v Brace.

69 R v James Emery 1854, SR 9/6381 [tree felling]; R v James Emery 1855, SR 9/6389.
70 Quarter sessions depositions do not survive. R v John Riley 1853, 21, 9/6374.

71 R Jobn McDermott 1854, 3, SR 9/6381; R v Charles Price 1854, 11, SR 9/6381.
72 R v Edward Goodwin 1859, 11, SR 9/6423.

73 Rv Thomas.
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it as ‘having a glass’.’* At Shoalhaven, John Simms drank ‘honey beer’ from
a jar.”” There was very little detail given for clothing on the South Coast and
seemingly little interest in describing clothes. There was, however, discussion
of hats. An Aboriginal man at Eden usually wore a cabbage-tree hat and it was
referred to in the case against Joseph Imlay.”® That hats were worn at night is
suggested by Patrick Harpur, in Namlan & Others he wore his hat at midnight
to go to the Aboriginal camp with the constable to arrest Tommy Moggei.”

Policing

In any part of New South Wales, the relationship between constables and
the local population expressed a relationship to legality. Constables could
harass a local population, they could ignore it, they could zealously conduct
searches on their own initiative or they could, as on the South Coast, be its
servants. This effectively positions law in a particular arena; it changes
its meaning; law ‘lands’ in a particular way in local communities.

= Neighbour/same status Employer = Publican = Constable

Figure 2.1: Origin of cases: South Coast

74 R Crossley.

75 R Simms.

76 R v Imlay alias Black Joe.
77 R v Namlan & Others, 9.
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South Coast constables in these felony cases did very little policing on
their own (see Figure 2.1).7® Rather, they were called upon, sent for and
waited on. In Price, both the defendant and the victim called on the district
constable of Kiama Thomas Farrell. Charles Price called at Farrell’s house
very late at night when Farrell was sleeping to say that James Smith ‘nearly
murdered him’. Farrell stated that he did not make ‘any distinct charge’
and that Price went away saying he would see him in the morning. But
James Smith also made a complaint in the morning: Price had tried to rob
him on the road and had beaten him badly. The publican supported his
account, saying Price had seemed interested in Smith’s money. Thomas
Farrell said he arrested Price at nine in the morning. He stated in court in
response to Price’s attorney that he had ‘no warrant’.”” The constable had a
choice as to whom to charge with an offence; he was at the service of one
complainant or another. Both the defendant and the victim went to law; it
was the constable who was thought of first, so law was dragged into dispute.

There were 11 cases of murder in the period from 1850 to 1859 and an
interest in calling for constables and assisting the constable is apparent in
the surviving nine depositions. This means a high reliance on law in such
cases because in other regions there was no such interest and rumours of
deaths with no investigations, hence, low rates of murder. James Kirkland
told the people standing around the body of the shoemaker at Bega, James
Kenny, ‘to leave the body as it was—and to write to Mr Walker JP to come
and see it’.* This shows considerable awareness of the law when the usual
practice elsewhere was to take a body into a house, lay it out naked and
proceed to wash it. Kirkland sent for constable John Smith, who arrested
James Crossley ‘without a warrant’.*' At Shoalhaven there was an intensive
search for the body of Dick Hampton, who had disappeared from a boat
being rowed to Pig Island by John Simms alias Jack the Lagger. Charles
Comerfield said: ‘T told the Lagger to report the case to Mr Brown the

78 Petty Sessions cases survive for Eden, which covers the southern part of the coast, for 1854-60
and for Kiama for 1852-56—a total of 480 cases. Of these, 221 (or 46 per cent) were instituted by
constables for drunkenness, obscene language or vagrancy. Constable Ballantyne at Eden was active in
bringing these offences and, at Kiama, constables Farrell and Goddard. Constables were here resisted
and assaulted more than in other areas. Members of the public also brought vagrancy, drunkenness and
obscene language cases against their neighbours, indicating an interest in policing one another. Some
259 cases (54 per cent) involved disputes between persons who were not constables. Very few of these
were work-related apart from wage cases and most were concerned with assault, disputes over fences and
roads and theft. There is a marked absence of convict policing. Eden Bench Book, SR 4/6501; Kiama
Bench Book, SR 4/5575, part 4/5576-77.

79 R Price.

80 R Crossley.

81 ibid.
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constable ... [H]e never went for the constable.”®® When a woman was
killed at the house of Thomas Chambers on ‘Old Maharatta’ near Bombala,
Chambers said:

I asked young Leonard to go for a constable, as he would not go,
I went myself, the constable came at 12 o’clock at night ... I pointed
in the direction I saw the man go and the constable went after him.

Alden Wills, that constable, ‘became convinced in my mind that James
Fitzpatrick was the perpetrator’ and he ‘wrote a few lines to Mr Hebden and
gave them to Constable Hipwell to take to that gentleman while me and
Cameron proceeded in search of James Fitzpatrick. Fitzpatrick was arrested
by Constable Cameron five days later.® In these cases, the constables were
directed by the local population as to who was the perpetrator; in a sense,
the investigating had been done before constables arrived. In Egan, an
attorney, Thomas Morton Richards, arrived at the scene of the murder of a
shepherd and began investigating by himself.* Charles Comerford searched
for the body of Dick Hampton and looked through all the contents of Jack
the Lagger’s boat, taking out an axe to see whether there was blood on it.*’

Constables acted as adjuncts to local interests in felony cases and were called
for rather than involved in policing themselves. The absence of intensive
policing is most apparent in 7homas. Constable Whelan did pursue two
exiles but was at the service of Smyth, who directed him to let them go.*
There was only one felony case in the period that involved a constable
instigating a case and there is strong indication that he was directed to do so.
In 1853 James Emery was brought to court by Thomas Farrell, the district
constable at Kiama, because Farrell ‘saw a tree lying on the road’—the main
post road between Kiama and the Shoalhaven River. He believed that James
Emery had put it there. However, the case had already been heard before
the quarter sessions, where it had been proved that the land in fact belonged
to Emery and that there was no public road. The magistrates were hearing a
case twice on the advice of Plunkett—this time with reference to nuisance.”
Farrell had been sent to instigate the case. He did not act as sleuth, nor did
he suspect anyone.

82 Ruv Simms.

83 R Fitgparrick.
84 Ruv Egan.

85 Ruv Simms.

86 R v Thomas.

87 Ruv Emery (1854).
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In court, constables answered they did not have a warrant when they arrested
suspects. This was criticised by the accused or an attorney, even though
it was permissible that a constable did not have a warrant according to
Plunkett.®® Critics were holding constables to a particular standard. Yet, the
language that constables used in their descriptions of taking a person into
custody was not the formal language of constables elsewhere. There were
no warnings by constables that anything said could be used in evidence.
Suspects were only told they were being arrested; only Constable Smith told
Charles Price ‘the charge’.®” This occurs throughout the period and there
appears to be no criticism of policing methods by the attorneys-general.

In Duncombe, John Smith represented himself as a constable only interested
in the welfare of Duncombe and his children. Duncombe wrote a statement
for him on 23 April 1857:

John Smith did not Bye the Mar one [owned by] me in the Wochous
[Watchhouse]. Nor Nither did he Ask such athing of me ... But I
ask him if he New of eny one that He could sell the mar to for me
that I [did not have] one shillin in the Hous Nor did Not know wear
to Get one to Pay for the Childrens washing nor macking clos for
them was almost Nacked.”

Duncombe was willing to support a constable and was thankful for his
help. In Namlan & Others, the victim, Johanna Bolan, was so distraught
she could not speak. John McAllister, chief constable, said he ‘bled her and
she spoke’.” This level of care is where the constable was generally placed
in the public mind. Such an entrenched relationship could give rise to John
Smith’s accusation against the chief constable that he assisted in organising
the membership of the coroner’s jury in Duncombe. The contradictory
statements of witnesses and the absence of police investigation are glaring
to the modern reader, but we find they are ignored by the legal officials of
the metropolis.

88  Plunketts Australian Magistrate, 478.

89 R Price.

90 Statement, Matthias Duncombe Brumdeery, 23 April 1857, in R v Duncombe.
91 R v Namian & Others.
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Perfect depositions

South Coast depositions were perfectly presented. Recognisances were
always sent, all depositions properly witnessed and signed and all conducted
within the hearing of the accused. Questions were asked by defendants
and the opportunity was given to make a statement at the end of the case.
This perfect presentation may have been one of the reasons for the absence
of criticism of the bench by the attorneys-general or the criminal Crown
solicitor. The aesthetics of the depositions was important.

Difference in witnesses’ evidence was not questioned by the magistrates
or noted by attorneys-general. Isabella Chambers claimed that Margaret
Paddock spoke before she died, accusing her killer. Thomas Chambers
said she did not speak. Isabella Chambers did not mention that Margaret
Paddock slept in the watch-box with her, but this was in her husband’s
evidence.”” The defendants in the assault of Johanna Bolan were seen by
Alfred Alliston, who said ‘they were the size of Jackie Namlan and Mogger’,
whom he knew well. Constable McAllister said he ‘suspected’ that Mongel
Mickey was involved and he was later able to obtain three confessions
in pidgin English from men who needed an interpreter in the Supreme
Court.” Accounts in jones differed wildly as to the proximity of Cabawn
Micky to the door of the house.

Long letters were written by magistrates to accompany cases. The tone
of these letters was distinctive. Magistrates acted as though they and the
attorneys-general had a mutual problem to solve. Robert Perrot JP wrote to
attorney-general Lyttleton Bayley in 1859 concerning Goodwin: ‘There are
no features in the case which require particular notice from me’—implying
that he normally would comment.”* In Thomas, Henry Massie gave three
explanations of incongruities in the case: first, that Thomas robbed Smyth
to get a receipt because Smyth was threatening to take him to court over
the sale of a horse that had already been sold; second, only 11 of 12 receipts
were returned by Thomas because he kept the crucial one; and third, that
Constable Whelan was too drunk to know what day it was. Thomas was
also a man of bad character and he had been frequently had up for thefts
and robberies that ‘were difficult to prove’.” James Walker JP explained

92 R Fitgparrick.

93 R v Namlan & Others.

94 Robert Perrot to Attorney-General, 13 July 1859, in R v William Goodwin 1859, 16, SR 9/6423.
95 Rv Thomas.
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the marks on the face of the accused in Crossley: they were not made by the
deceased man but by a witness.”® The coroner Alick Osbourne wrote in 1852
that he did not concur with the jury in thinking the evidence sufficient to
convict John Simms of the murder of Richard Hampton in his boat but he
committed in accordance with the feeling of the jury.” While the bench
was caused ‘considerable embarrassment’ by the contradictory evidence of
Hannah Kent in 1859, they forwarded the depositions because she insisted
she was assaulted by William Goodwin and he had admitted the attack to
the arresting constable.”®

Magistrates added information in their letters that did not appear in
depositions. In Namlan & Others, they noted that ‘three pair of trousers
were found and are now in possession of the police strongly affirmative of
the statement of the accused’.”” There was no reference to trousers at all
in the depositions, but to the magistrates, they signified that they had been
taken off. In Emery, Robert Fry and David Waugh, JPs at Kiama, wrote
that ‘it may not be out of place to remark that the Solicitor General is
acquainted with the circumstances’.'” The solicitor-general was Manning,
a major landholder in the area. In Price, James M. Gray wrote: ‘I have been
informed Price made more than one attempt to compromise the matter
with Smith’, this does not appear in the depositions.”"!

South Coast magistrates could also vary in their approaches to the rights
of defendants. So that Sarah Ogle attend the Supreme Court in 1853, the
magistrate regretted that he had no power to bind her over: ‘I thought it
better to let her think she is compelled.”’” In the case against Jimla/Lim Law
in 1853, no translator was obtained by the bench and ‘it is impossible to
understand what the prisoner says in his defence, so none is entered’. Jimla
also was not able to question each witness against him, nor comprehend
the case.'”® In McDermott, magistrate James Gray wrote that the defendant
had a defence witness, a boy, ‘but he is scarcely competent to be sworn’
in, so his evidence was not taken.'” In June 1854 the bench at Kiama was
taken aback when a solicitor appeared halfway through the case against

96 Ruv Crossley.

97 R v Simms.

98 Thomas Chapman to Attorney-General, 29 July 1859, in R v William Goodwin.
99 R v Namlan & Others.

100 R v Emery, 1855.

101 R v Price.

102 R v Riley.

103 R v Jimla.

104 R v McDermott.
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Charles Price and ‘wished for permission to cross examine the witnesses
whose evidence was taken in the previous days’. The bench thought this
‘a most irregular proceeding’. It refused permission, but the solicitor, who

remained unnamed, was allowed to question witnesses who had not been
heard before.'”

The positioning of constables as servants of the population and the
willingness of that population to go to law meant that depositions were
often contradictory. This did not worry the magistrates of the South
Coast, who did not attempt to streamline their cases, but rather wrote to
the attorneys-general to explain their reasoning in detail. In response, the
attorneys-general and the criminal Crown solicitor seem markedly tolerant
and did not castigate the magistrates for mistakes.

Attorneys-general

When a witness claimed he had been shot and his leg broken, a pencil
note on the cover of the case by William Moore Dillon reads: ‘Mr Walker
[the magistrate] says there was no appearance of any gun shot and the man’s
leg was not broken.'* In Milford and Davis, Plunkett wrote: ‘I wish the
Crown Solicitor to read the deposition to say what his opinion is on the last
deposition, to prosecute it I think Mrs Davis might be committed if Milford
is taken as an approver.”'”” In Emery, Plunkett wrote that ‘this is a weak
case but an example of a trial can do no harm’, thereby working with the
magistrates and invoking the purpose of law as moral example.'®

Pencil marking on depositions shows how the attorneys-general and the
criminal Crown solicitor approached cases. Markings are rare on cases from
the South Coast and those that were made are significant. The case against
Robert Jones for shooting Cabawn Mickey was underlined at points where
the witnesses referred to the door of the inn being under attack, thereby
assisting a defence of justifiable killing. The depositions were read for a
defence argument by Attorney-General Plunkett. In 1838 Plunkett came
under great criticism for his involvement in obtaining a retrial of the
defendants in the Myall Creek case.'” The word ‘Plunkettian’ was still being

105 R v Price.

106 R v Crossley.

107 R v George Milford and Joseph Davis 1855, 19, SR 9/6389.
108 R v Emery, 1855.

109 Lydon and Ryan, Remembering the Myall Creck Massacre, 7.
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used in public inquiry and in the press in 1860 to indicate perspectives of
sympathy for Aboriginal people.'® In May 1846 in his opening address in
Mickey, Plunkett

alluded to the accusations that had been brought against him of
eagerness to prosecute whites for acts against the Blacks and the
reluctance to proceed against the Aborigines for outrages on whites.
These accusations he indignantly repudiated and delivered his full
determination at all times to act legally and according to the dictates
of his own conscience.'!!

This was several years after Myall Creek, yet Plunkett showed some
sensitivity to accusations against him, and his reactions may have led to a
different approach to cases involving Aboriginal people. In Jones, he marked
the depositions in a way that was contrary to the idea of sympathy or justice
for Aboriginal people killed by settlers. The South Coast cases destabilise
a dichotomous view of the courts and non-Aboriginal society where there
are those who are influenced by Exeter Hall on one hand and those who
opposed this perspective on the other. That dichotomy cannot be applied to
Plunkett and later attorneys-general.

Attorney-General Manning in the 1857 case against James Greenslade for
embezzlement underlined the phrase where the employer sets out the ‘duty
of Greenslade’ and then the sentence regarding the receiving of money.''
This word, ‘duty’, had significance for Manning, and it is a word related
to proper behaviour and morality. It is the language of a landholder and
employer. Manning also supported the hearing of the magistrates against
the inquest in Duncombe and wrote in pencil that the magistrates should be
written to and Duncombe charged with the manslaughter of his wife. The
inquest had exonerated Duncombe.'® Martin, one of the most unpopular
of attorneys-general, carefully underlined the relevant evidence in Brace and
Egan, murder cases, and Ferguson, a rape case. In these cases, the behaviour
of the perpetrator according to witnesses, whether he was joking or arguing,
was important to Martin. What was said at the time of apprehension was
also underlined. Martin drew a small hand in the column of the deposition
to these crucial points. Of relevance to him was also any reference to a
weapon or what might seem to be a weapon. Martin, also at the end of
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a case, was likely to refer to the relevant acts. In Ferguson, for example, he
listed ‘9 Geo IV cap 31 sec 16 [Call 325]."" Bayley insisted that a child
witness attend the court in a rape case, even though she could not speak
a word before the bench.'”

Very little criticism of the South Coast magistrates meant there was only
one case for which the words of a witness that did not support the case were
marked. This was in 1853 by Plunkett in Riley, in which a witness, Mary
Johns, said she was present at the time Riley was supposed to have robbed a
man in a room of a public house and that Riley never entered the room.''®
Plunkett’s underlining did not mean he marked ‘no case’ on the cover.

When he was charged with the murder of James Kenny in 1852, James
Crossley had been searched by constable John Smith and four pages of
Plunkett’s The Australian Magistrate had been found on him. Plunkett
wrote in the column: ‘Pages from book Mutiny, Murder I think.”""” This is
humour and Plunkett was entertaining Dillon in his comment; he was not
inclined to criticise the constable involved, who may or may not have found
the pages. This largesse was reflected in all attorneys-general relating to the
South Coast in the 1850s. “The people’ were influential in determining
how law worked until the cases came before the Supreme Court in Sydney.
This was enabled by the presentation of perfect depositions. The material
presentation of documents opened a door to the ‘people’ that would be
shut elsewhere.

The people and law

There were eight cases involving sexual assault or rape in the period and six
sets of depositions survive. Cases were brought because of the persistence
of the accusers or their families and the language in cases does not reflect
notions of disgust or horror. John Harkness, a carpenter, went to court with
his son and emphasised that his son ‘goes to church can read and write and
understands the nature of an oath’. He went to court, he said, because of the
‘brutality’ of Jimla/Lim Law’s assault on his son. In this case, there was some
suspicion of the boy by neighbours.® In Namlan & Others, a constable was
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called by the neighbours and Johanna Bolan could not speak until the
constable bled her; even then, he acted on suspicion of Namlan rather than
any identification.'” Patrick Ringwood’s assault on three boys was brought
by their overseer Mr Gregory after one of the other convicts witnessed an
attack. The boys said they were ‘ashamed’ and ‘frightened’ of Ringwood,
who had beaten one of them.'** Johanna O’Lary’s case was brought by her
stepfather, who ‘said he would go and see Mr Boucher and Mr Hebder’,
and did so. Johanna told her mother that ‘her character was gone’ and her
mother said ‘her child was ruined’. Her stepfather wanted to pursue the
man, but his wife said, ‘[N]o, go for a magistrate.”’*! Jemima May Dale was
afraid her mother would ‘whip her’ if she told about the man who locked her
in a room with him and assaulted her. Her mother requested a warrant.'*
Harriet Kent, the servant of a schoolmaster, reported to him how a man
had come into her room from the neighbouring public house to assault
her. The schoolmaster reported it.'* Cases appeared because of the wish of
employers, families or neighbours to go to court and a confidence that cases
would be heard. That children could give evidence if they understood the
nature of the oath was important for the magistrates of the South Coast and
key witnesses in cases of manslaughter and murder were the children of the
house.'” The law was something familiar on the South Coast and there is
a thread of an idea of public opinion of girls and women in the bringing
of cases. There was also a notion of care and concern for non-Aboriginal
people channelled into law.

This familiarity is also apparent in the behaviour of accused persons in court.
The South Coast is notable for long questioning of witnesses by defendants
and long defence statements. Defendants were involved in jostling the
bench for questions and did not hesitate to question constables. There
was no fear of these men. Cross-examination by defendants shows astute
understanding of law. James Crossley used several angles in the case against
him for murder. Was there not a block of wood at his door that Kenny could
have easily hit his head on? Were there not large stones further away from
the door? Did anyone see him strike Kenny? How clear a view was there
of his house from across the river? Could anyone hear from over there?
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Wasn't everyone too drunk to recall what exactly happened? Didn’t Kenny
fall frequently in his house because he drank so much? These questions may
be implied in the answers given to him.'” James Emery asked long and
involved questions of witnesses in the two cases against him. The 1854 case
saw him asking exactly the position of the tree in relation to his property,
if there were any accidents because of the tree and who exactly contracted
to build the public road from Kiama to Gerringong and what exactly were
the terms of the contract concerning the width of the road. The 1855 case
had his prosecutor say, ‘I did not jump off the fence and call you a perjured
scoundrel.”'** Charles Price asked specific questions about his movements
at the time of the assault on John Smith and how many times Smith had
fallen off his horse.'”” In McNee, the defendant established that his victim
had a long conversation with him before the rape by simply asking, ‘Did
we speak?’'?® Defendants engaged witnesses for a considerable time, asking
question after question and inducing long and involved answers. All this
was tolerated by the bench. Such questioning by the accused was long part
of the common law that was reinforced by the Justices Act and the South
Coast benches adhered to this right.

In two cases the prosecutor joined in asking questions of witnesses. Alex
Emery was questioned by James Armstrong, who reiterated that Armstrong
had called Emery a ‘perjured scoundrel’ and said his father walked away
from the argument."” James Smith, the prosecutor in the case against
Charles Price, asked a question about ownership of the horse that Price
was riding.'*® That there was space given for the prosecutor as well as the
defendant to ask questions in court supports an approachable bench with
an openness to the local population.

A long defence shows a similar faith in the bench. Robert Jones had a long
statement in his defence where Cabawn Mickey had thrown a tomahawk
at him and was in the doorway when he shot him. Jones, however, refused
to sign the defence when it was presented to him."' He perhaps realised he
had incriminated himself. As Justice Stephen said at Jones’s trial, there was
no exact evidence that he did, in fact, fire the gun. In his long defence in
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1850, William Thomas gave a history of transactions between himself and
his prosecutor and how he obtained the broken watch he was charged with
stealing.'?? Four other cases during the period gave long, elaborate defences.

There were three cases in which a solicitor appeared, but these solicitors
were never named by the bench, showing a marked lack of respect. In 1854
Charles Price’s solicitor was able to ask questions in the second half of
the case against Price. In 1857 Matthias Duncombe employed a solicitor,
who only asked one question involving Duncombe’s question to a surgeon
about whether his wife had ‘burst a blood vessel’. Duncombe had asked
this question himself.'” In 1859 William Goodwin’s solicitor cleverly
asked about the number of young men his victim had been ‘walking out
with’ and whether any had been ‘on top of her.!* The magistrates were
highly embarrassed by his skill and yet his victim still insisted she wanted
to go to the Supreme Court, and they felt they had to pass on the case.
This embarrassment and the low numbers of solicitor appearances as well
as their rejection of Price’s attorney’s request and their description of him
suddenly ‘arriving’ suggest they were unused to this profession and the law
was a matter for them and the people.

It remains unclear whether James Crossley did indeed give the fatal blow to
the shoemaker Kenny because the case rested on the dying words of Kenny,
‘Crossley has murdered me’, and following that James Kirkland tried to
drag Crossley back to his house and, in a scuffle, a pistol was fired. The
pistol was thrown into the river. On examination, it was found to have
been never fired but half the witnesses claimed they heard a shot. There
was a discussion of whether to leave the body where it was or take it in and
wash it, preparing for burial. This was a case involving clamour and a local
population enthusiastically joining in an action that resembles pursuit; like
Namlan & Others, the constables were quickly called for. It remains unclear
whether Charles Price really did rob Smith because it was Smith who got
to the constable first. James Emery may or may not have pointed his gun at
Richard Armstrong. There was a long history of litigation between the two
men. Twenty-three cases in the period emerged from two or more people
of equal status ending up before, or going to, the constable or the bench.
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The words ‘the people’ appear quite early in the history of the bench but
they appeared also in the words of the press correspondent from Bega and
Eden after 1857. This correspondent reported of the election at Eden in
1859 that ‘the electors voted openly before the Returning officer, poll clerk,
and scrutineers declining and in fact refusing to go into the private ballot
room, they saying that secrecy was not required by them’.’*> One would
expect no more of the inhabitants of the South Coast with their own ideas
of law and legitimacy.

Right of reply

I read this as a woman of Ngati Whatua/Ngapuhi Maori descent who belongs
to Yuin people and Country by adoption. My words do not speak for Yuin but
as an Indigenous scholar with kinship to and knowledge of the relationalities
in the area.

I feel for law historians, merely referring to and historicising of ‘the law’
contributes to the normalisation of the interloping authority of Western
Roman law on Aboriginal lands. Getting into the minutiae of cases that are
looking for justice at a microtransactional level can shift focus away from the
gargantuan miscarriage of justice that created the backdrop for this study of
‘the Law’. Chief Justice Stephen and Plunkett’s statement of ‘the (imported)
Law’ that a man may kill a trespasser who would forcibly dispossess him of
[his house]” demonstrates this sickening irony. The disregard for the Law of the
Land, commonly referred to as ‘the Lore’, is the foundation of settler society,
a foundation that broke its own law of trespass, among other maxims.

Some of the questions that come to my mind when reading this history are:
what are the Thomas™ version of events passed down about the case brought
about by Smyth? What are the stories held by the Moruya, Shoalhaven,
Narooma and Eden families mentioned in this legal history? Did the Berrys
ever have to face ‘the (imported) Law’ for grave robbing or bone collecting?
An oral history I have been privy to by dispossessed people of that area.

This macro setting aside, Byrne has presented this history with an accuracy and
awareness of how the law was stacked against its Aboriginal ‘subjects’ and open
to corruption by those with varying levels of power.

Dr Lou Netana Glover
Postdoctoral Research Fellow, Department of Critical Indigenous Studies,
Macquarie University
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