3
North-West

‘The people’ disappear from vision when we examine the records of the
north-west of the colony of New South Wales (Map 3.1), despite that centre
of democratic thought, Rocky River Diggings.' The purview of the courts
in the north-west involved the activities of gentlemen, the economy of the
public house policed by aggressive constables and paternalistic relationships.
Aboriginal people played a considerable role in a region where there was
a system of informal surveillance that tracked each person across the
landscape. Aggression against First Nations people appeared in cases, but
through the prism of sentiment. Because we enter the society differently
through these records and they are created differently by the magistrates and
clerks, law works in what is a new way for us.

The diary of a clerk of the court

The clerk of the bench at Wee Waa, George Mitchell Harper, wrote his
1850-51 diary in a settlement that provided a stop along one of the colony’s
major travel arteries.”> People passed through to and from Tamworth,
Maitland, Murrurundi, Walgett station, Pilica, Liverpool Plains, Brigalo
Creek, Narrabri, Cooyaberri and New England. The diary allows some
access to the geography and lifestyle of the north-west of the colony.

1 Bongiorno and Messner, ‘New England’, 152.
2 George Mitchell Harper, Diary 1850-51, University of New England Archives, Armidale, NSW;,
5721.
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Map 3.1: The north-west of New South Wales

Source: W. Hughes, London G. Phillip and Son, circa 1858, State Library of New South
Wales, MLZ/M1806/1858/1.

In this part of New South Wales, the major industry was cattle raising. It was
not a wealthy man’s life that Harper described. He sometimes wrote that he
was hungry and that others around him were hungry also. Harper lived
with his wife, Janet, of the wealthy Snodgrass family. They whitewashed
the rooms of their house, had a parlour, had Janet’s sister Liz to tea, played
draughts and went shooting and danced all night after the races. In October
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1850, they appointed Catherine Gunn as a house servant for £12 a year.
They carefully observed the ritual surrounding funerals, Janet sewing crepe
to Harper’s hat for one.

Aboriginal people were named in the diary. There were those who travelled
through or stopped for work: Billy-go-Easily, who also carried mail; Mickey,
Bunna Bunna Jackey, Tommy, Jacky Shorty, Mickey the Priest, Mickey
the tootler, Sandy and Maria, servant to a constable and his wife. There
were also non-Aboriginal men who travelled with ‘their Blacks’ unnamed.
By contrast with the South Coast, Harper did not use the word ‘white’ at all
in his diary, only using surnames. Those men who travel through with ‘their’
Blacks are Mr Glennie the magistrate and Bagot, whose ‘blacks [are] here
having breakfast’;* ].W. Loder, who ‘lent” his Blackfellow to Harper to go
for flour;* and Ryan, who ‘lent’ his Blackfellow and horses to the constable
Will ‘to water his cattle’.” This possessive language—‘his’, ‘their—does not
appear in records from the South Coast and the ‘lending’ seems to suggest
ownership. This relationship to ‘boys’” was described by Charles Tindal on
the Clarence River in 1853. He referred to his ‘black slave’ Jacky:

Jacky whom we picked up in the bush at William Ogilvie’s ... is
very useful and intelligent—we had a great business with his tribe
to get permission—at first they kept him concealed but terms being
agreed upon his mother gave a signal and he appeared and put on
our livery—Black trousers and blue shirt.®

In Wee Waa, one of the constables, Will, who was married, is described as
having a ‘gin’ whose name was Maria and this implies a similar relationship.”

The language of the Wee Waa area is Kamilaroi/Gumeroi, and it is language
related to food and the getting of it that is most apparent in Harper’s diary.
He spends a lot of his time shooting pigeon or kangaroo, which is then
eaten by the family; cootoo were fish and were caught by Mickey; pigeons
were shot at ‘Ningalal’. Woolooloo, boolee and tucki were animals and birds
shot, though the words may be from other regions. This hunting was done
with First Nations people who also obtained flour and tobacco from Harper.

ibid., 4 September 1850.

ibid., 14 September 1850.

ibid., 29 August 1850.

Charles Tindal to Fred C. Tindal, 30 November 1850, Tindal Family Papers, ML, A2068.
Harper Diary, 13 October 1850.

NN W
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There is much intimacy between Aboriginal and non-Aboriginal people
apparent in Harper’s diary. When Billy-go-Easily was ill, a doctor was called
and he administered pills.®* When Simon’s wife had a baby, all non-Aboriginal
people went over to the camp to see it and they did this also in 1851
when Billy-go-Easily’s wife had a son.” Social life consisted of going to the
Aboriginal camp to see ‘corroborees’. At times, Harper went alone; at times,
his wife, Janet, went with Grace, the wife of one of the constables. There
were visits for corroborees on 10 September, 27 September, 19 October,
26 October and 31 October 1850. All these were at night, and all appear to
have been in the same place. Camp corroborees seem to be the major source
of entertainment for the non-Aboriginal inhabitants of Wee Waa.

Harper recorded disputes within the camp. In December 1850 Harper
records: ‘Blacks and gins fighting. Tommy hurt went with Will and Bob
to see him—very bad.” A day after, he writes: ‘Blacks fighting. Went down.
Tommy dead. Blacks buried him on Pine Ridge.”® Unlike other murders at
Wee Waa, there is no inquiry into this death and this is not felt to be the
province of the law. However, when Mickey the Priest’s dray is burned, two
constables are dispatched to inquire into it, but the result is not reported."!

South Coast newspapers reported the bodies of First Nations people being
found on runs and in the streets, but the Armidale Express is notable for not
mentioning Aboriginal people as Aboriginal or mentioning any aspect of
the frontier. It did not provide that framework for people to conceptualise
their surrounds.

In August 1862 at Falconer, near Armidale, another newspaper, the Advocate
and Advertiser for the Clarence, Richmond and New England Districts,
reported:

Some three weeks ago the Blacks assembled to the numbers of about
80 at Falconer with what object it is not known. After conducting
themselves peaceably for a few days the greater party scattered into
smaller parties ... [T]wo troopers came up from Armidale as a
precaution ... [W]e are informed that Mr Reay of the Falconer Inn
has an Aboriginal woman in his employ who is able to read and write

8 ibid., 14 August 1850.

9  ibid., 6 September 1850.

10 ibid., 2 December 1850.

11 ibid., 28 and 29 November 1850.
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English and is a very good sempstress and domestic servant it was
believed it was at her instance the Blacks were assembled, as she paid
a visit to their camp.'?

That the Aboriginal polity was in existence despite never appearing in the
Armidale Express in the 1850s is apparent from that report. All Aboriginal
people mentioned in this chapter had an involvement in complex law and
ceremonial life that was largely ‘not known’ by whites, as the Falconer Inn
report describes it. It is not white business to discuss it. There were two
recorded massacres in the New England region. One was at Paddy’s Land
in 1850 and the other at Lagoon Creek in 1860. They were carried out by
‘settlers’, according to the Newcastle database compiled by Lyndall Ryan and
others.”” Again, this material is sensitive, but it is sufficient to say that, for
Aboriginal people, the idea of being attacked and knowledge and memory
of attack would have been present in the period.

Distance and surveillance

Witnesses and defendants in north-western cases give descriptions of
travelling long distances and being aware of individuals in the landscape
because they had ‘heard’ of their presence and movements. At Warialda in
1854, the clerk of the bench wrote that he could only serve subpoenas on
two witnesses because the others ‘had left the district for Drayton’, 160 miles
(257 kilometres) to the north-west. One of those men, Michael McManus,
had been employed at ‘Callandoon’ station but ‘had since left his employ,
his time of service being expired. His present residence is unknown.”* The
clerk obtained this information by letter from the Drayton bench; networks
of magistrates could in this way track people who had committed no offence
from one district to another. Employees travelled long distances from one
of their employer’s stations to another. George Gordon, a witness in Sawyer,
told the bench he had been shearing at ‘Goonoo Goonoo’ and intended
going to Port Stephens. In the same case, James Leonard said he had been
shearing at the run and was from ‘South Park’, Maitland."> Dennis Moore
was employed by Charles Macdonald of Falconer, near Armidale, in 1851

12 Advocate and Advertiser for the Clarence, Richmond and New England District, 11 August 1862.

13 Colonial Frontier Massacres, Australia, 1788 to 1930, c21ch.newcastle.edu.au/colonialmassacres/
map.php.

14 R Sippy 1854, 2, SR 9/6388.

15 R Joseph Sawyer 1857, 13, SR 9/6411.
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and from there travelled to Macdonald’s run on the Burnett River, 440 miles
(710 kilometres) to the north-east. He travelled back from the Burnett ‘to
get a statement.'® In his defence for a charge of forgery at Tamworth in
1850, James Kelly could claim to have received one cheque in the Burnett
district and another on the Condamine River, Darling Downs."” This
kind of long-distance travel created networks of recognition. When Ellen
Coole’s 13-year-old daughter was taken by Thomas Marshall, she went first
to Mr Morris’s station where Marshall was employed and asked the cook
and then got information from a shepherd of Mr Marks at Black Rock
that Marshall had called. She obtained a warrant and then received a letter
to say that Marshall had been at the cedar tents there.”® Word of mouth
traced Marshall across country before the constables became involved.
William Rourke and John McGuiness traced a horse from Bundarra to
Narrabri because they ‘heard’ it had been sold at Warialda."” Similarly,
Hugh Roland Labatt at ‘Gragan’, near Warialda, received information from
a fellow squatter, James Edward Davys, that a herd of cattle being driven
along the road between Muswellbrook and Maitland had two of his cattle
in it.”® Constables reported ‘hearing’ of the movements of a horse thief or
forger and followed such information and rumour until they obtained their
quarry.®! The Namoi was notable for such recognition. Wee Waa constables
could not go there in hope of finding a defendant as word was quickly
passed from station to station.?

Aboriginal people were crucial to such a climate of surveillance. When John
McGuiness and Billy Rourke were searching for a stolen horse, they ‘met
a Black boy and gave him a present and put him on the track’.” Mrs Jean
McKillop of the Woolpack Inn Wellingrove was robbed and two of her
stools were ‘found by a Black’.?* When Henry Romaine was avoiding the
Wee Waa police, the magistrate at Wee Waa reported that an Aboriginal
woman said that a ‘white paper’ had been taken by her people between the
stations informing Romaine of the constables’ whereabouts.”® The system
of awareness or surveillance, the traceability of non-Aboriginal persons,

16 R James Jeffries 1851, 3, SR 9/6367.

17 Rw John Kennedy alias James Kelly alias James Johnson 1851, 5, 6, SR 9/6361.
18 R v Thomas Marshall 1851, 1, SR 9/6367.

19 R v Burke.

20 R v William Nowland 1856, 7, SR 9/6404.

21 R v Michael Sullivan 1853, 17, SR 9/6388; R v Burke.

22 Letters concerning McLaughlin, Wee Waa, SR 9/6388.

23 R v Burke.

24 R v George Williams 1855, 1, SR9/6397.

25 Letters concerning McLaughlin.
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mimics Aboriginal ways of knowing about movement, and the two converge
in criminal law (see Figure 3.1). These different cultures worked together in
making law work in this region. In comparison with the South Coast, here
Aboriginal people played a role in the construction of cases.

6%

23%

= Neighbour/same status = Publican = Employer = Constable = Not Known

Figure 3.1: Origin of cases: North-west

Public houses

Public houses in the north-west were conglomerations of small rooms
leading into each other. There was one ‘tap room’ and another room,
‘the bar’, and leading from these were ‘parlours’ and ‘bedrooms’. At the back
of the public house was the kitchen. Informal public houses also existed in
the detached kitchens of houses on runs and people would arrive there to
drink.?® Drays were parked next to the public house at Carlisle Gully and
people slept under them rather than pay for accommodation.” Aboriginal
people were present and drinking in public houses.”® Two kinds of offences
emerged from public houses in the north-west: forgery and murder. In both,
financial transactions were recounted closely by the publican and he or she
distinguished between giving and buying.

26 Rv Cubby 1856, 6, SR 9/6404.
27 Rv John Connor 1854, 11, SR 9/6396; R v Roger and Jemmy 1858, 8, SR 9/6418.
28 R v Cubby; R v Roger and Jemmy.
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Illiteracy meant that many people carried cheques with them that they
could not read. Lewis Salomon, ‘acting as agent for Phillip Cohen’, had
charge of The Traveller’s Rest at Armidale and received a cheque from Neil
O’Donnell, who asked him whether it ‘was alright’. Salomon ‘retained the
cheque but did not give him the change’, telling O’Donnell to come back
next morning. This demonstrates the power of a publican to hold money
and to take time to consider its validity. O’Donnell also was prepared to
wait and to trust the publican. Next morning storekeeper Phillip Cohen
pronounced the cheque a forgery and O’Donnell and the man from
whom he said he got the cheque, Patrick Cullen, found themselves before
the bench.”” At John Martin Davis’s public house at Currumbubula near
Tamworth, Joseph Griffiths refused to pay Mrs Davis the 16 shillings he
owed her. Constable Russell, who happened to be in the public house at
the time, came to her assistance, and Griffiths was charged with forgery of
the cheque he produced.® Fifteen cases emerged directly from a publican
calling for a constable or just happening to have them on the premises.
There was a strong link between publicans and legitimacy; the centrality
of their role in managing the region’s money and translating that money to
customers made them powerful.

Publicans before the benches did not need to have witnesses to support their
claims. William Stitt of Carlisle Gully brought a case against John Burns and
Robert Alexander, who he said came to his public house and drew a knife
on him, telling him to ‘bail up’. Stitt claimed to have tackled Burns and
knocked Alexander out with the barrel of a shotgun.’ He gave the prisoners
to Armidale constable John Hancock. His description of his valiant defence
was the only evidence in the case. When Constable Threadgold was harassed
at McFarlane’s Inn on the Namoi River, McFarlane thought he would add
on a charge of forgery. He said he ‘should have obtained a warrant ...
had I not been informed by John Croker JP he thought there was already
a warrant’.> At the Dumbarten Castle Inn on Beardy Plains in 1850, the
publican became annoyed that James Daley was ‘treating all present’ when
he only gave an order for 6 shillings. He consequently looked closely at the
order’s signature and pronounced it a forgery.”

29 R v Cullen and O’Donnell 1850, 7, SR 9/6360.

30 R Joseph Griffiths 1850, 4, SR 9/6396.

31 Rw John Burns and Joseph Alexander 1851, 7, SR 9/6367.
32 Ruw James Clarke 1855, 3, SR 9/6388.

33 Rw James Daley 1850, 15, SR 9/6361.
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Forgery seems to be a matter of choice for the publican. Perhaps indicating
one had to take care around them, gifts were part of a relationship. Mary Cott
gave the cook’s wife at Mr Cock’s in Tamworth in 1855 ‘a present’ of two
nuggets of gold.* In the case against Thomas Dent alias Gardiner, publican
Samuel McCrossin distinguished carefully between what was given and
what was sold:

I gave you two gallons of rum and a bottle of wine and you gave
me a cheque for three pounds six shillings and you gave me some
cheese and you took away a piece but you started home with the
keg. You came back to my place with your wife and child in the
afternoon—you gave us some liquor, you asked for supper and you
asked for a bed and you called for a glass of wine and I took a glass
and drank health to you and your wife.®

McCrossin also received a white shawl and a petticoat wrapped up in abundle
when Thomas Gardiner woke him, though the purpose of such giving was
not explained. Publicans and storekeepers worked together. At Wellingrove,
the miller John Dixson asked publican Elijah Loveday whether he had given
away a cheque given to him by Dixson and drawn by Mr Gardiner ‘because
I have seen it in the hand of Paddy Heggarty’.*

Public houses were the sites of murders during the period. Harold Chennier
was travelling with his servant, an Aboriginal man, Roger, to ‘Burbengate’
run for stores and they camped half a mile from the Rock Inn on the Namoi.
Jemmy had worked at the Rock Inn for 10 years. Another Aboriginal man,
Baan Ba Billy, was also drinking at the inn. Roger, Jemmy and Chennier
went to the dray to sleep and during the night Chennier rolled into
the fire. He went to the inn, naked and in terrible condition. Mr Doyle the
magistrate, who was travelling and stayed at the inn, ‘said to the dying man
that he had better state how he got burnt’ and Chennier first accused Roger
and Baan Ba Billy of throwing him on the fire. Frederick Chase, butcher,
also staying at the inn, claimed that Chennier said ‘Roger and Jemmy’, not
‘Baan Ba Billy’.

Chase acted as investigator and went to the camp where Roger and Jemmy
‘were quite ignorant of the charge’. There were no marks of a struggle. Roger
declined to make a defence, but Jemmy said that Chennier was quarrelling

34 Rv Mary Cort 1856, 7, SR 9/6404.
35 R v Thomas Dent alias Gardiner 1853, 4, SR 9/6368.
36 Rwv Richard Bigge 1857, 1, SR 9/6411.
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with Roger and Roger took his boomerangs and spears from the dray. Jemmy
told him to put them back and not to run.’” At trial at Maitland, according
to Dickinson’s account in the reserved case, the butcher Chase or Chaver
was far more lyrical in his statement that the dying man had accused Jemmy
and Roger.?® Both men were sentenced to death. There was public uproar.
The Sydney Morning Herald wrote that there was not a ‘tittle of evidence’
in the case. The evidence was the word of a dying man alone. Furthermore,
one of the jurors at Maitland had threatened to kick the others unless a
verdict of guilty was returned. The entire NSW Bar signed a petition along
with members of the public on behalf of Roger.”” It was the climate of the
public house with its gentleman visitors, its intrigue and uncertainty that
had resulted in the case.

That public houses were sites of murder in the north-west did not mean
there were no murders in other sites that did not appear before the court.
William Gardiner said he had killed ‘a gin’ by drowning her when he
reported the death of his wife. This was not commented on by the court.

Publicans exerted control over exchange in their region, they made use of
constables in bringing cases and the law ‘landed” in the north-west around
their establishments.

Constables

At Armidale in 1864 constables took buttons off their uniforms and
replaced them with new ones.®” This seems to express an independence
from government controls. The records of the assizes in the 1850s show
that constables of the north-west were by no means the servants of the local
population; they acted independently and were influenced by publicans.
As well, a bench book survives for Warialda, a police record book from
Armidale and a letter book from the Wee Waa bench. These records by no
means give a consistent record of all police activity in the region and they
tend to resist statistical analysis, but they do show aspects of the style of
policing, which, combined with the records of the assizes, show how police
involved themselves in their work.

37 Rwv Roger and Jemmy.

38 Dickinson, R v Roger, Reserved Case, SR T78.

39  Sydney Morning Herald, 11 October 1858.

40 ].T. Browne, Superintendent of Police, Armidale, to Superintendent of Police, 1 November 1864,
Police Superintendent of Western Districts, Copies of Letters Sent, State Archives Collection, SR 4/10757.
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In Connor, chief constable Lloyd Bradshaw was woken in the early hours to
be told that a woman had been found dead at Carlisle Gully beside Stitt’s
public house. James Polley came from Stitt’s. He was, according to Bradshaw,
a ‘total stranger bringing no letter from any person I know’. Bradshaw ‘did
not proceed’. Next day, he received a letter from Mr Stitt and proceeded
immediately.*’ Bradshaw required a particular approach.

Wee Waa constables would not go outside their district in 1856. The
magistrates Thomas Dangar and Andrew Doyle wrote to the Inspector-
General of Police wanting an extension of the police district:

The present dividing line between Tamworth and Wee Waa police
districts on the east is formed by the Narraby Creek 27 miles [43
kilometres] distant from Wee Waa and 130 miles [209 kilometres]
from Tamworth. Within 12 miles [19 kilometres] on the further
side of this boundary and consequently under the jurisdiction of the
Tamworth Bench of Magistrates is a public house much frequented
but quite beyond the observation of the constabulary of that district
... Were this locality brought within the Police District of Wee Waa
a considerable loss of time would be saved, a great deal of crime
would be prevented which is now committed with impunity.*

Police elsewhere travelled widely, often well out of their own district, but
these constables would not.

At Armidale Chief Constable Bradshaw was active in a particular manner.
A great deal of his time was spent policing drunkenness offences in the streets
of Armidale. The town’s police record book shows a marked increase in the
numbers arrested between 1852 and 1854 when the volume ends. There
were 37 cases of ‘drunk and disorderly’ between 1850 and 1851 and 426
between January 1852 and November 1854. In this kind of policing, the
status of defendants was clearly given, whether ‘Exile’, ‘Free by Servitude’ or
‘Free’. Intimately bound up with the convict system, the first two categories
gave the name of the ship on which the prisoner had been transported.
Arrests for drunkenness or disorderly behaviour included Aboriginal
people. Magistrates imposed a fine, the lowest being 6 shillings, and, if this
could not be paid, 24 or 48 hours in the lockup resulted. They sometimes
discharged offenders of all four statuses and cautioned them not to appear
again, indicating a disjunction between themselves and constables. Being

41 R v Connor.
42 Thomas Dangar and Andrew Doyle to Inspector-General of Police, 15 October 1856, Wee Waa
Letter Book, State Archives Collection, SR 4/7547.
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without ‘an abode’ and having no ‘fixed means of living’ were also among
the offences found in the record book. Constables also apprehended persons
under warrant, usually deriving from the Masters and Servants Act. These
persons were advertised for in the Hue and Cry or the newspapers.

Lloyd Bradshaw and other constables decided what constituted an offence.
Matilda Feyson, holding a ticket of leave, was charged in 1851 with ‘gross
irregular and immoral conduct’. Bradshaw said he knew her well; she was
perpetually drunk and disorderly and ‘frequently at the tap of the Public
Houses'. Bradshaw confined her ‘a week ago at the request of her husband
who stated he could get no good out of her’. For the ‘well-being and order
of the township’, Bradshaw asked ‘that she be removed’. He told her that
‘if she promises to go away from the district and break off her connections
her ticket might be returned’. There was no comment on this entry in the
police record book and a pencil note in the margin requested that it be
copied. This was possibly for the Principal Superintendent of Convicts as
only he could remove persons from the district, but Bradshaw here was
representing himself as interested in banishment because of the wellbeing of
the township, as though it were an entity, not simply a conglomeration of
shops and houses. He was also acting on behalf of the husband and there is
one other case where a husband brought his wife, Margaret Butler, before
the court for drunkenness.” This seems to be an informal manner of divorce
from ticket-of-leave women.

That such policing was intensive is shown in several entries. Lloyd
Bradshaw approached Joseph Martin in December 1851 asking him ‘if he
had anything to show’, meaning proof of status. Martin said he arrived on
the Robert Stuart and had been in the colony 10 years. Bradshaw thought
his account of himself was not satisfactory and apprehended him. Martin
was discharged by the magistrate.* Two days later four men were brought in
‘suspected’ of being illegally at large. They were discharged and told not to
leave the district until word had arrived from the Principal Superintendent
of Convicts. Bradshaw’s initiative in intense policing was not reflected in
the magistrates’ determinations. This policing happened within Armidale
itself, not on the roads leading to and from it. Road constables or mounted
police are absent.

43 Margaret Butler, 19 April 1853, Armidale Police Record Book, State Archives Collection, SR
4/5488 [hereinafter APRB].
44 Joseph Martin, 2 December 1851, APRB.



3.NORTH-WEST

The Warialda bench book for 1850-57 includes 59 cases during this
period when constables arrested non-Aboriginal people for drunkenness
in the street and seven arrests of Aboriginal people for the same offence.
Aboriginal people received the same fine and sentence as non-Aboriginal
people, with offences resulting in a fine of £1 or 48 hours in the lockup.
In 1855 constables began to take money from offenders as a surety for
their appearance in court and that evolved into constables taking all the
money offenders had in their possession, which was then forfeited as a fine.
Mickie, an Aboriginal man, lost 5 shillings in this way in December 1853.9
Policing of drunkenness began in the early 1850s in the area immediately
in front of the courthouse, where the clerk of the bench James Snape lived,
and around ‘Mr Geddes’ Inn’. From 1853 constables arrested people for
being drunk inside public houses.* Such policing was carried out by chief
constable Thomas McGee, who in 1854 arrested John Geddes for having
drunk people on the verandah of the inn.”” Warialda police also extended
the policing of drunkenness to the Aboriginal camp near the town. They
arrested non-Aboriginal men for being drunk at the camp and for selling
alcohol there.

Street policing was complemented by creative use of the Vagrant Act. An Act
for the more effectual prevention of Vagrancy and for the punishment of idle
and disorderly Persons, Rogues, and Vagabonds, and incorrigible Rogues in the
Colony of New South Wales was published on 1 December 1851. This was
for those deemed to be a habitual drunkard or wandering idle or a prostitute
or in company with Aboriginal people:

Any Justice of the Peace [is] to commit such offender (being thereof
convicted before him by his own view or by the confession of such
offender or by the evidence on oath of one or more credible witness
or witnesses) to Her Majesty’s nearest gaol or house of correction
there to be kept to hard labour for any time not exceeding two years.*

This Act was first invoked by James Snape, clerk of the bench, when a man
claimed that Snape owed him money. ‘T owe him nothing, said Snape and
sought to have him charged under the Vagrant Act.* An orderly attached

45 Mickie, 15 December 1853, WBB.

46 Geddes Public House; Stephen Hogg’s, the shoemaker’s; Clebburn’s; in WBB.

47  MecGee v Geddes, 11 May 1854, WBB.

48  No. IV. An Act for the more effectual prevention of Vagrancy and for the punishment of idle and disorderly
Persons, Rogues, and Vagabonds, and incorrigible Rogues in the Colony of New South Wales [1 December 1851],
classic.austlii.edu.au/au/legis/nsw/num_act/val851n9131.pdf.

49  Patrick Reed, 8 January 1853, WBB.
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to the Commissioner of Crown Lands who had finished his contract and
had no food and who tried to pay for his rations with a non-negotiable
note was described by the bench as a ‘rogue and vagabond’.® The fifth
clause of the Vagrant Act involved the use of obscene language in a public
place. Constables arrested persons who were arguing loudly outside or in
their own houses or were at the door of the lockup or on the goldfields;!
Aboriginal people were brought forward for exposing themselves in the
street when they were having sex.’> A Chinese man was brought forward
because he was ‘incapacitated from getting a living and unfit to be publicly
at large’.>> Warialda shows a similar connection to publicans that is apparent
at Armidale but it intervenes in Aboriginal life more closely and incorporates
the Aboriginal camp into such policing. This is not a uniform adoption
of the Vagrant Act, but one determined by the interests of local constables.

Cases before the assizes involving constables resulted from publicans calling
for them in instances of violence, forgery or theft. The assizes only represented
activity by constables in very specific circumstances, involving very little
exertion on their part. Six cases between 1850 and 1851 involved constables
who either happened to be in a public house when called upon or close by.
In fact, trying to involve a constable could result in a member of the public
being arrested himself or herself. When James Johnson went to a constable
with half a £10 note he had found on the Armidale racecourse in 1855,
Lloyd Bradshaw promptly arrested him for theft of the note.”* Before the
bench, Johnson pleaded guilty, even though the bench was not to take pleas.
Why he did so when there was no other evidence against him other than
that of Bradshaw’s is unclear, but it is notable that in all cross-examinations
by defendants at Armidale, a constable was only questioned once.”

Constables may have been acting in their own interest. Henry Blanchargen
was brought before the court by constable James Doyle in Tamworth
in 1854. It was one year after he had paid an order by Sercold of the
A.A. Company for £11.10 and the storekeeper Catherine McKidd said she
‘saw the prisoner before in the police force. I know him by the name of

50 George Cook, 15 March 1855, WBB.

51 Outside House: Mary Shepherd, 5 April 1854; Betsy Clark, 19 July 1855. Lockup: James Corcoran,
17 October 1853. Courthouse: Gillan, 11 March 1857. Goldfields: William Horton, 13 September 1853.
52 Kitty, 1 August 1854; Tommy, 4 October 1855; in WBB.

53 Sam a Chinaman, 19 January 1854, WBB.

54 R v James Johnson 1855, 3, SR 9/6396.

55 R v Michael Cunnyham 1855, 19, SR 9/6396.
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Hering.”® Mrs McKidd found the order was a forgery, but it would not
have taken her a year to do so, nor did Doyle say there was a warrant for
Blanchargen.

Notable in records from the north-west is the absence of accounts of
formalities of arrests to be found elsewhere. David McGrail, chief constable
at Wellingrove, gave evidence in 1850 that he proceeded to the Dumbarton
Castle Inn at Beardy Plains because he was called for. James Daley was
pointed out to him as presenting a forged order. He stated: ‘T arrested
James Daley and told him what I arrested him for’ and the prisoner ‘was
cautioned not to tell anything to criminate himself’.”” This was the only
case from Wellingrove that mentioned the requirements of arrest set out in
the Justices Act.

Warnings appear in few cases. In Armidale, on the arrest of Thomas
Gardiner, Chief Constable Bradshaw said: ‘I cautioned him before he
spoke not to make any statement and said I would repeat anything.””®
At Tamworth in 1858, Constable Bullock told John Beresford he ‘was my
prisoner, he asked me what I took him in charge for, I told him “You know
well enough™. Beresford said ‘he might as well drown myself and put an end
to his existence as be persecuted the way he was in Tamworth’. When they
had walked to Cock’s public house, Bullock ‘told him what I apprehended
him for’.®® At Warialda, Sippy, arrested by the Native Police, was given no
warning before he confessed to them that he had killed Ann Eliza Bott.®®

Constables acted at the behest of publicans. Magistrates at Armidale may
have rejected many of Lloyd Bradshaw’s cases, dismissing them or giving
only a caution to defendants, but they did not confront this persistent
connection between publicans and police.

56 R v Henry Blanchargen 1854, 13, SR 9/6397.
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Gentlemen

The records of the north-west benches include cases involving gentlemen,
and the purview of the courts incorporates the language by which they
referred to employees and each other. Thomas Rusden said of his employee
at ‘Europeambella’:

Joseph Lowndes was to pay me 30/- for breaking [a mare] in. On
the 15 November Safe requested me to buy the filly from Lowndes
he told me £4 10/- was all the money I would require to give for her
and Safe agreed to give me £6 for the mare when he had the money.

I told him he should have the filly at £5.5/- if he behaved himself
well and got out of my debt.®!

Safe left his employment, taking the horse. Rusden speaks the language of
paternalism, the worker’s ‘behaviour’ was subject to scrutiny and was part
of the exchange. Yet, court agreement could not be assumed and this would
characterise the north-west. Rusden was asked by Robert Massie JP if he
had actually seen the horse being taken by Safe and had to admit he did
not. He was asked difficult questions by another servant, Wheatley, and he
said he did not ask Wheatley to come to court as a witness.®> The benches
did not always favour fellow gentlemen. Il feeling ‘on both sides’ resulted
in a flock of David William Jameison’s sheep being bludgeoned to death on
Rusden’s run in 1852. Jameison explained that ‘if you were on Mr Rusden’s
head station you would soon be inculcated with a bad feeling against me’.%
Thomas Vivers in 1857 thought his status would protect him from a charge
of horse theft from one of Francis Wyndham’s servants. The chief constable
at Wellingrove John Proctor told Vivers, ‘I did not think a warrant would
be granted, it would be a summons case. I would not execute it’, but two
of Vivers' servants gave evidence against him. Vivers had branded the horse
after being told it belonged to Robert Meredith, Wyndham’s overseer. Vivers
said he ‘didn’t care’. Despite Wyndham not being willing to ‘positively swear’
it was Meredith’s horse, the case was committed to the assizes.®* At the first
trial at the Maitland Assizes in March 1857, the jury was locked up all
night because they could not agree and were discharged by the court.®
In September 1857 Vivers was found not guilty, yet in the same sessions

61 Rwv Richard Safe 1856, 6, SR 9/6397.

62 ibid.
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64 R v Thomas Vivers 1857, 2, SR 9/6411.

65 Criminal Crown Solicitor Judgement Books, Maitland Circuit, March 1857, SR 4/5755.
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he was listed to be tried again. This time the chief constable was the first
witness against him and the depositions appear not to have survived. The
solicitor-general ordered the case not be tried. No reason was given.* These
cases indicate that conflict between gentlemen surfaced in the criminal
courts in a manner that is not found on the South Coast. Gentlemen were
not secure in the kind of superiority they expressed. In Vivers, the local chief
constable attempted to support him, to no avail. The cases reveal a complex
interaction of legal authority and the status of a gentleman where rivalry,
generally expressed in the civil courts, produced criminal cases.

Such rivalry was blatantly apparent in the case against Charles Wentworth
Bucknell and Francis (Frank) Newham Bucknell of ‘Mongyer’ on the
Gwydir River initiated by Henry Dangar in 1858. Discussed by the
Legislative Assembly, it was the subject of much public debate. The case is a
perfect demonstration of how local magistrates managed law and there are
a great many faults in the deposition that were ignored by attorney-general
James Martin, who was criticised for not finding a ‘no case’.

The case was begun by Aboriginal people who informed Arthur Hunter
Palmer, Dangar’s manager, that the Bucknells were taking Dangar’s cattle.
Managers and overseers were fellow gentlemen on runs, using their time to
learn the management of a station.”” Aboriginal people were portrayed as
active in law and such activity may be compared to Paul Fox’s perspective
on gossip, where First Nations people were able to play landholders against
each other.®® Arthur Hunter Palmer said that as a consequence of this
report, ‘two detective constables were sent up to Mongyer by the Inspector
General of Police at the instigation of Robert Fitzgerald David Ryan’; the
words ‘and myself” on the deposition were crossed out by an unknown
hand. Robert Fitzgerald and David Ryan were squatters. They were able to
obrtain the services of two detectives, John Abigail and Edward Lloyd Lewis,
who proceeded to ‘Mongyer’ in disguise and asked for work. They worked
‘undercover’ to see whether they could obtain proof that the Bucknells were
stealing cattle.®” Six months after the offence had been investigated, chief
constable George Hopper of Wee Waa proceeded to ‘Mongyer’ on the advice
of the detectives and arrested the two brothers. Before the bench, Lewis
described how, on 16 October ‘last year’ (1857), Frank Newham Bucknell

66 Criminal Crown Solicitor Judgement Books, Maitland, September 1857, SR 4/5758.
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had driven a bullock into the slaughtering yard at ‘Mongyer’, shot it and
skinned it. Bucknell and ‘one of his gins’ dragged the skin away towards
the hut and Bucknell cut out the ‘HD’ brand and threw it in the fire. The
bench, comprising Thomas Dangar, nephew of Henry, Andrew Doyle and
Arthur Rose, wanted to know why the detectives did not reach into the fire
and pull out the brand as evidence. Lewis replied that there were ‘a large
number of Blacks around the yard, and we considered that if we attempted
to get the brand we should have been killed’. The detective was here using
the language of the frontier. Despite being in the yard of a squatter, he
characterised Aboriginal people as threatening. Lewis claimed ‘Billy Hippi’
had driven the cattle into the yard with Frank Bucknell. George Waller said
two Aboriginal people, ‘Billy and Hippi’, had travelled to the Big River with
him and Hippi was away until 23 October; you could not mistake one for
the other. Furthermore, there were only two young Aboriginal men on the
station, so Lewis’s story was false, he implied.

It is clear there were two groups of Aboriginal people represented in the case:
those who informed on the Bucknells and those who were on the Bucknells’
run. Both groups were represented as players in the case. There was no
evidence apart from Lewis’s word as a detective, but as we have seen, one
deposition was often enough for the north-western benches to commit. The
Bucknells were extremely active before the bench, questioning witnesses,
making extensive defence statements and producing witnesses of their own.
Arthur Hunter Palmer questioned the defence witness John Worthington
Lloyd. He showed John James Brown had bought William Bucknell’s
share in “Yarrawaa' station. Brown sold his station to Charles and Francis
Bucknell. He said: ‘T know no reason why Brown sold out excepting his
having sufficient inducement of a pecuniary nature.” This question seems
irrelevant to the case, but it shows the whole history of relations with the
Bucknells had influenced the prosecution. The Bucknells had been disliked
for some time and had been targeted for reasons more than cattle theft.
The Bucknells, with their bail of £500, fought their case before the bench

themselves, to no avail. They were committed to the assizes at Maitland.

In July 1858 the Bucknells appeared before the bench at Wee Waa again to
insist their witnesses be heard. Their partner John Worthington Lloyd said
that he had heard Edward Lloyd Lewis state that ‘it was not until after his
return from Gulligul that he was received into the confidence of the Messrs
Bucknell’. George White gave evidence that HD cattle had been sold by the
Bucknells and that they had been authorised by Palmer to do so. While he
was giving evidence, William Bucknell, brother of the accused, came up and
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‘whispered something in his ear’ before the bench could stop him. White
then refused to sign his statement. In their defence, the Bucknells produced
a cheque book and a black-covered memorandum book. These were seized
and kept as part of prosecution evidence. No other defendant in the north-
west would have been given such a privilege of calling back the court and
producing new evidence ‘at the earnest request of the accused’ after they
had been committed for trial. That this was unorthodox is suggested by
the drawing of a hand by the attorney-general pointing to the magistrate’s
inclusion of the new evidence.

The new passages were marked by attorney-general James Martin in pencil,
and he was influenced in his reading of the case by the ‘earnest appeal’.
But he proceeded to trial, saying that the detective Abigail was also to give
evidence; the attorney-general needed more evidence that the bullock was
marked HD, not ‘HE’, as the Bucknells claimed. The attorney-general
marked passages where it was stated that the bullock ‘was not a working
bullock’. He underlined the statement made by Arthur Hunter Palmer:
‘I should most certainly have considered it a felony had they retained any
[of Dangar’s] cattle and killed it.” He marked the defence of Frank Bucknell
where he stated he bought the cattle from a man named Egar, ‘who is in
New Zealand now’, and that they were branded at ‘Mongyer’ seven to eight
years previously. His brother purchased the entire brand ‘two years and a
quarter since’. There were five or six cattle left. Martin also marked John
Worthington Lloyd’s statement when he produced the memorandum book
that entries there related to Ned and that they were there when he received
the book from the Bucknells. Martin marked with an X’ the statement made
by George Waller that there were ‘fifteen persons on the station, white and
black’ and that two years ago the HE brand had been purchased. Martin
was looking for fault in the defence argument rather than clarity in the
prosecution, so it seems he was already partial to the prosecution case.
Partiality was also apparent in the criminal Crown solicitor, who wrote
alongside the account of the rope slipping on the gallows when the bullock
was hung for slaughtering: ‘Lewis says he let go of the rope on purpose to
impress on those present the fact of the killing.” He clearly had discussions
with the detective after the case arrived in Sydney.

Faults in the depositions, the crossing out of contradictory statements and
the unsigned altering of evidence were not questioned by Martin, and
his perusal of this case seems erratic. He underlined points that do not
seem pertinent to the case: the ‘working bullock’ made no difference, the
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‘felony’ was someone’s opinion, the memorandum book with its 2 years
did not contradict Bucknell’s ‘two and a quarter years’ since the HE bullocks
were purchased.

The nervousness of the Bucknells is apparent in the great effort they put
into the hearing before the bench: their long defence statement, their
defence witnesses and their presentation to the court of their memorandum
and cheque books, seized in court and later having to be requested by
Charles Bucknell.”” The Bucknells made the bench matter. Even though
they did not engage a defence solicitor, they argued every point in their
case, even those irrelevant to the substance of it—how many Aboriginal
people were on the station, for example. The effort would continue as they
approached the assizes.

At the assizes in Maitland on 16 September 1858, the Bucknells were
defended by the barristers Mr Isaacs and Mr Faucett and the attorneys
Joseph O” Meagher and Robert Deane. Detective Edward Lloyd Lewis was
closely cross-examined by Isaacs, who wished to establish ‘a contradiction’
between Lewis’s evidence in court and what had been said before the bench
at Wee Waa. Detective Lewis stated that the magistrate Rose had taken the
depositions and that he was not certain exactly whether he had given all
the details to him. The barrister Isaacs’ mode of argument was objecting to
irrelevant evidence. Justice Dickinson did not proceed to defence witnesses.
He instructed the jury that their safest course was to acquit as there was
no proof that the animal killed belonged to Henry Dangar; it may have
previously been purchased by someone else and then sold to the Bucknells.
It could not be told. The jury decided on a not guilty verdict. The Sydney
Morning Herald wrote that the case had ‘broken down’.”! The Bucknells
moved to charge both detectives with perjury.

The Bucknell case was discussed in the Legislative Assembly and reported
in the Sydney Morning Herald. The Bucknells had petitioned the House
about the case and William Forster spoke of ‘a state of facts discreditable to a
civilised community’. Detectives entered the employment of two gentlemen
and gave information before a police magistrate in Sydney. The Bucknells
‘were arrested and dragged in handcuffs a distance of seventy-five miles to
the Wee Waa bench’. There had never been any proof of the ownership
of the bullock and the police magistrate in Sydney had ‘gone beyond his

70 R v Charles and William Bucknell 1858, 2, SR 9/6419.
71 Sydney Morning Herald, 21 September 1858.
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power in granting the information ... four hundred miles from the place
of the alleged offence and six months after it had been said to have been
committed’. A magistrate at Wee Waa ‘was nephew to the supposed owner
of the bullock’. Forster also stated that the prisoner, who requested that
portions of his evidence that were in his favour might be written down,
‘was refused’ and he handed in a written protest against the decisions of the
bench. The committal was ‘in opposition to justice, to the facts of the case
and to law itself’. The attorney-general was not without blame; he exhibited
neglect and he showed ‘undue animus’ in the trial. Forster was not opposed
to detectives, but there needed to be an offence or something that showed
prima facie evidence of guilt.”

Attorney-General Martin replied to Forster, stating that the result of the
case was that ‘cattle could be driven off a run with impunity’. The other
judges did not agree with Justice Dickinson’s advice to the jury in this case.
He hoped Forster would have a copy of the depositions printed ‘so that the
public might be able to form opinion on the subject’.”? William Wentworth
Bucknell, brother to the defendants, in a letter to the Herald, claimed that
much more had been said in the House by the attorney-general and not
published. Charles Bucknell’s petition contained a grave allegation against
the attorney-general, ‘Mr Martin, acting in his capacity of grand jury in the
colony’. In his letter, Bucknell argued that the magistrates at Wee Waa had
no just and legal ground for committal; @ fortiori the attorney-general had
no just and legal grounds to send the case to a jury.”*

This public aspect of the case challenged the whole system by which the
Bucknells had been committed, the process of the initial hearing and
the decision of the attorney-general to allow the case to proceed. This was
not addressed in the assizes; rather, the contradictions of the detectives
were brought up by Isaacs. The Herald also printed a petition by squatters
on behalf of the Bucknells attesting to their honesty in business.”” The
signatories were the opponents of the gentlemen who had combined
to contact the Inspector-General of Police to obtain two detectives to
investigate the Bucknells. The cases evolved from local skirmishes between
gentlemen as much as the actions of Aboriginal people.

72 Sydney Morning Herald, 5 October 1858.
73 ibid.
74 Sydney Morning Herald, 4 October 1858.
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Many opportunities were open to the Bucknells that were not available
to other defendants. They spent £1,000 on the case and it was they who
initiated the charges of perjury against the two detectives. The Maitland
magistrates dismissed the first case and discharged Abigail, saying there
was not the slightest imputation on his character in respect of the charge.”
The second case, concerning Lewis, was heard in the Sydney Central Police
Court on 26 September 1858. It was as though the Bucknells were being
tried again. We find some of the history of the detectives. Lewis had been
working as a detective in Hobart, Victoria and New Zealand. He was an
exile, being transported for ‘robbing a Jew’. The Aboriginal woman in the
yard at Bucknells was Lucy—the first time she had been named.”” Lewis was
committed by the Sydney bench but the attorney-general did not prosecute
the case. When Forster asked why in the House in September 1859,
Mr Batley said he was unable to secure a witness and that consequently he
was ‘impelled to abandon the prosecution’.”®

Representative government had been brought into play in the defence of
the Bucknells but attitudes opposed to them proved as strong. The Wee
Waa magistrates were only questioned in the press and the House. Links
and disputes between gentlemen proved stronger than any ideas of justice
brought up in the rhetoric around the case. This intersection of democracy
and law was utterly in the service of the gentlemen involved. There was not
a secure ‘squattocracy . More importantly, we find all levels of law utterly
at the service of gentlemen, from the detectives to the magistrates and the
attorney-general himself.

Servants

Runs in the north-west were referred to as ‘stations’ and there was one
‘head station’ and other named stations some miles away.”” People located
themselves by the names of these runs and stations, coming and going from
them, stopping some time without being employed. The word ‘stranger’
is rarely found in north-western cases, as though new faces were expected

76  Northern Times, 22 September 1858.

77 Sydney Morning Herald, 8 October 1858.

78  Maitland Mercury, 17 September 1859.

79  Hugh Baird v Peter Evans, 21 February 1850, WBB.
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on runs.*® Cases involving servants were instituted by squatters or their
managers or superintendents and they show paternalistic relations between
employee and employer. In 1850 Albert Norton, grazier, said his carpenter,
Cameron, came to him because he wanted his wife to come home to his hut.
She had moved into a hut with another man on the run.®" At a time when
work agreements were carefully noted and wages owed clearly understood,
the servants in these cases seem emotionally dependent on their employers.

In cases between persons of equal status, 17 assize cases involved non-
Aboriginal station servants or persons visiting a run. David Walker stabbed
a man named ‘Jimmy the Jockey’ in a hut at “Wee Ta Wah’ after ‘skylarking’
and drinking grog ‘out of a cup’. Mr Bryan, the overseer, sent to Wee Waa
for the constable.®* Michael Ellis was playing cards in a hut on ‘Clairevaux’
when James Binnsely was commenting from the bed and Ellis stabbed
him. The overseer sent for a constable.*” When Patrick Walsh stabbed
Thomas Reynolds or “Towsey’ at the washpool on “Wallangra, it resulted
from a work environment in which ‘the men were in a habit of chaffing
one another’.** The overseer Gerald Raymond informed the magistrates.
Jemmy, ‘a chinaman’, stabbed Sam Pong near Gunnedah. Charley Imee had
just come from the stores and became frightened. He ‘told police and the
Doctor’.® Mark Gray was a traveller, who was allowed to sleep under a dray
on Mr Orr’s run. He slept with an axe ‘in dread of fairies’ and inexplicably
attacked one of the stockmen, James Hardinge. He seemed ‘a little out of
his mind’. James Orr ‘started a man to give information’.* True hostility
appeared in Callaghan and Johnstone, when James Hunt asked the two men
‘how they were getting on with Telfer’. Johnstone said he ‘did not like him
as a hut mate, he called him names, said he was nothing more than cow’s
droppings, one of Lord Ashton’s ragged arsed schoolboys’. Telfer was later
found dead, ‘both his eyes knocked out’, and Hunt ‘rode to the nearest
magistrate’.®” While there may have been killings where the superintendent

80 There are two examples from depositions. Edward Glenn claimed he received a foal from ‘strangers’.
R v Edward Glenn 1855, 1, SR 9/6404. And David Walker was told ‘not to make a row with strange men’
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or overseer did not send for the constables at all and there was no hearing into
a death, those that do appear stress this servant reliance on the hierarchical
nature of stations. On the South Coast, such relations remain opaque to us.

The financial relations on runs were complex. The purpose of the store is
demonstrated by James Hunt, the superintendent at ‘Baan Ba' in 1859.
Callaghan and Johnstone came with their sheep to Hunt and said they
wanted to ‘get a few things from the store’. Callaghan was asked whether
he could watch Johnstone’s sheep and Johnstone went into the store to get
boots and 4 ounces of ‘negro-head” tobacco. He then asked for money. Hunt
said: ‘I gave him 2 orders for £1—[numbered] 274 and 275. Callaghan then
came and asked for £1 which he was given, [number] 276.%® At the end of
their contract, such expenses would be deducted from their wages and careful
accounting was undertaken. This way of managing money was mirrored
in public houses, where money was held and, at the end of the visit, which
might take several days, expenses were weighed up against the money that had
been held. The rituals of money in public houses thus mimic those on runs.
In both cases, financial dependency was entangled with a kind of emotional
dependence, even though workers may have been on short-term contracts.

Goldfields

Like an oasis, the Rocky River Diggings near Armidale was a landscape of
tents. It was also a place of what seems continuous entertainment. A ‘circus’
was referred to in 1856 that went on all night until six in the morning. There
was also a bowling alley and public houses, while opium could be obtained
from the Chinese, who had their own section of the diggings named ‘the
Chinese tents’.*” Obtaining opium was done socially, with a visit to a tent
in which opium was bought and smoked and then card games were played.
The Chinese tents—Hong Kong Chinaman’s—were described as ‘big’,
indicating they were larger than tents elsewhere. Gambling took place there
all night. All these activities cost money; opium cost ‘a few shillings’.” Cash
was mentioned on the goldfields more than elsewhere, together with silver
dust and gold dust, and the goldfields allowed a man to describe himself as
a ‘gold digger’. Like public houses, the goldfields were places where liberality
of spending combined with alcohol. Armidale in 1859, like Rocky River,

88 ibid.
89  Ruws Ling Lieu, Tiro Swee, and Johnny 1856, 5, SR 9/6404.
90 ibid.



3.NORTH-WEST

had a circus that sold ‘seats’ on forms or benches. ‘Cakes” and ‘glasses of
liquor’ were obtained by ‘tickets for refreshments given out’. In the circus
a ‘play actor shot the dog’, indicating that the ‘circus’ had elements of a
theatre performance.”

Five cases came from Rocky River, one from Hanging Rock and one
from the Peel River Diggings. They stress the sociability of the diggings
and the insecurity of personal property in tents. Charles Columbing or
Kallenberg went to the accommodation house of William Moran at Rocky
River between 11 and 12 pm. A man ‘asked him to bet’ and he did so,
betting that he could hold a candle to his mouth. Someone knocked
the candle out of his hand, he was dragged out of the tent and robbed.
He said: ‘T am a foreigner, none of the bystanders attempted to prevent
the robbery.””> Though the newspapers liked to stress the divisions between
different immigrants on the fields—the ‘Australians’ versus the English, for
instance—this was the only case where such divisions appeared.”” Kallenberg
claimed no-one watching helped him, as though he assumed they would.
It was more likely that offences emerged from crowded social conditions.
At Hanging Rock Diggings, Skelton Head was involved in a game of tossing
half-pence when the coin fell onto the back of another man and a challenge
to fight ensued.” One has the impression of entertainment-hungry groups
of people. The rooming-house tent at Rocky River had ‘doors’ that were ‘put
up’, indicating a need to restrict entry. Fitches store on Bungarra goldfields
was also a site of sociability, as were designated public houses, which may
also have been tents.”” There were hierarchies inside tents. James Mitchell
employed Michael Sullivan and left him in charge of the tent at Hanging
Rock Diggings, and in the magistrates’ hearing into Jemmy at Armidale,
there was a servant girl working in one of the tents.”

Gatherings of people at all hours of the night meant there was some assistance
or witnesses to be had. Sam Sun had his tent cut open while he was sleeping
at Rocky River and his carpet bag was taken out. It contained 15 sovereigns,
white shirts, a pair of trousers and a silver watch.”” He called out and ‘two
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white men’ came, both of whom had been smoking opium in a nearby
Chinese tent. One of them, Charles Elliott, ‘went to the Commissioner’s
Camp to report the incident’.”®

Cases from the goldfields emerged from this realm of entertainment available
and demanded all night. Yet, there is no trace of ‘the people’ in these most
democratic of places. Nor do ‘the people’ appear in cases surrounding
public houses, where electioneering was carried out via publicans as agents
of gentlemen. Rather, the heady nature of entertainment dominated, and
one would venture that the pageantry of elections would form part of that
entertainment at election time. Paternalism and overseers dominated cases
from runs, though servants gave evidence against gentlemen, implying the
sentiment may not have been mutual. We do not find stability in the north-
west, a secure alternative state of squatters and servants. Aboriginal people
also shaped a role in policing and cases were brought on their behalf.

The Aboriginal subject

An Aboriginal man, Jemmy, was killed at Rocky River in September 1854
and an inquiry was held into his death. This contained contradictory
evidence from witnesses. Jemmy, dressed in a guernsey and trousers and
riding a horse, had stopped at a tent to ask for a light of a pipe. He either
‘tumbled down the hill” or was beaten severely by the inhabitants of the tent.
He may have ‘fallen in the creek’ and had difficulty getting out, having to be
helped. He was found the next morning, naked, under bark and branches
near the tent at which he had stopped. Constables were called. Thomas
Markham conducted an autopsy and could find no sign of the cause of
death. Markham decided that he had died ‘of the cold’ and some ‘humanity’
on the part of others could have prevented it. There was to be no case.”
Assize cases involving Aboriginal victims emerged from the same sentiment

expressed by Henry Parkes when he spoke of the ‘faithful’ Jacky.

In April 1854 Charles Frederick Hamilton Smith of the Wee Waa bench
wrote to the attorney-general about an Aboriginal man named Major
Walker. He was ‘an intelligent and faithful servant’ of Peter Eckford of
‘Burren Burren’ and he had been shot— foul wanton act’ by a ‘mulatto’
named Henry Romaine or ‘Black Harry’, aided by another man, Daniel
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McLaughlin. Jacob Noel—Blind Jacob’—a ‘sly grog seller’, was present ‘but
the Blacks say he took no part’. The magistrate Smith had dispatched the
constables to arrest Romaine and Jacob Noel, but the Wee Waa police were
too well known on the Barwon River and Mooni Creek. Also: “The white
people assist the murderer and engage blackfellows to carry notes to Blind
Jacob. Many persons in the district think it no crime to kill a Black Fellow
deeming them no better than beasts of the forest.”'

There were two groups of Aboriginal people apparent in this quote: those
who carried notes and those who were involved in the bringing of the
murder charge. At Mungindi, Constable Hopper had seen Jacob Noel in
the distance armed with a gun. An Aboriginal woman told Hopper she
had brought a note from Mr Lance for Noel. He estimated the letter was
conveyed 50 miles (80 kilometres) in 24 hours from station to station.
The news could not have been sent without the knowledge of the Lawries
at “Towindi’ and the Webbers at ‘Caidmurray’. There was no doubt Noel
was being harboured by some of the Barwon squatters. William Webber at
‘Caidmurray’ said he sold a horse to Noel, but Smith said his impression
was that it was not sold at all—it was only a ‘ruse’.

John Callaghan, one of the witnesses, was seen by Aboriginal people ‘rigged
out like a blackfellow’ and ‘travelling with a Black gin’; he had gone towards
the Darling Downs, where he had been living for years with ‘the wild
blacks’. Networks of knowledge and rumour supported both sides in the
dispute over the murder of Major Walker.'"!

The depositions in the case had been taken at ‘Burren Burren’ on the
Barwon River, where Major Walker had been killed. John Callaghan gave
evidence that he was a hutkeeper of Peter Eckford’s and a fortnight after his
first arrival on the run, Jacob Noel came in his cart with rum ‘or brandy’
on his dray. Callaghan kept himself ‘sober and solid’, but Black Harry and
McLaughlin drank. Callaghan left the hut to go to Dick Lewes on the
next run and returned to go to bed. The three men, Noel, Romaine and
McLaughlin, ‘started out of the hut’ before he went to bed. Callaghan was
in bed when a Black boy, Mick, came, saying ‘open the door and let me in’;
he said McLaughlin had cut him with a knife. Callaghan rubbed ointment
in the cut and went to sleep. In the morning ‘Black Billy Murray’ came
and told him that Major Walker was killed, that ‘Black Harry had shot

100 Charles Hamilton Smith to Attorney-General, 18 April 1854, correspondence in SR 9/6388.
101 ibid.
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him’. Callaghan asked what ‘was the occasion of the row but received no
intelligence’. Callaghan added: ‘I am not aware who wounded the Black
gin.” That more than one person was attacked is clear in this account: the
boy Mick was wounded and an Aboriginal woman was wounded. There
was no mention of these people in any of Smith’s letters to the attorney-
general and Plunkett did not indicate that he would consider these acts. The
focus of the case was one man: Major Walker. Next day, Harry Romaine
and Donald McLaughlin left the station, going towards Namoi Creek.
Callaghan mentioned the incident to a man passing with cattle and Dick
Lewes. When Mr Ryan came to the run, he did not mention it to him.
Callaghan said he did not know Ryan was a magistrate.'”

Peter Eckford had been travelling up the country when Major Walker was
killed. He said that ‘on hearing it I immediately proceeded to Wee Waa and
gave intelligence to the police’. His hutkeeper, Callaghan, had ‘sent him a
note’. Eckford was able to tap into the same network of communication
that had benefited Jacob Noel. It was Eckford who instigated the case and
Hamilton Smith who pursued it. Eckford described Major Walker as ‘a
faithful servant of mine’. It was this sentimental attachment that produced
the case, not any idea of justice or defence of those at the Aboriginal camp.
Eckford and Hamilton disinterred Major Walker and found the bullet hole
in his jacket.'”

Constable Threadgate continued a pursuit of McLaughlin. On Thursday,
18 June 1854, he and Constable Gills went up to Mr Loder’s place at Wee
Waa. They went into the sitting room, where McLaughlin was ‘sitting there
at tea. McLaughlin was arrested; he was with ‘Mr John Eckford’, who told
Threadgate that McLaughlin had come on purpose ‘to give himself up’.'**
One can see in this account the divisions between squatters over the case,
including the Eckford brothers. McLaughlin was in the sitting room at tea
as though he was a gentleman. When arrested, he said ‘very well’, as though

imitating the gentlemen whom he was with.

Jacob Noel appeared before the bench on 30 October. From his evidence,
the hut described in the first deposition was filled with other people. Besides
Mrs Lewes, who had not been mentioned by Callaghan, there were two
Aboriginal women present and both Callaghan and Romaine left the hut

102 R v Donald McLaughlin 1854, 1, SR 9/6397.
103 ibid.
104 ibid.
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with the two Aboriginal women and Mrs Lewes to go to ‘Mogil Mogil’,
where Mrs Lewes lived. On the way ‘coming or going’, Black Harry ‘lost his
gin’. He ‘came running home’ and told McLaughlin that ‘he would make
some of the blacks find her’. He took the gun, gave McLaughlin the cutlass
and proceeded to the camp, which was 710 yards (650 metres) from the
hut. When they got to the camp, however, there were ‘some Marren Blacks’
there. Noel heard the report of a gun and went to the camp. McLaughlin
and Black Harry had a man on the ground. Asking who it was, Noel was
told it was ‘old Walker’. Noel got hold of McLaughlin’s arm and told him to
leave Major Walker alone. McLaughlin and Harry got up and left. Noel held
Walker and asked whether he was hurt. Walker could not answer and Noel
felt something warm under his jacket. Then Noel left the camp and went
back to his dray to sleep. Next morning, he asked Callaghan where Romaine
and McLaughlin were; they were asleep. He bid Callaghan ‘good morning’
and went away. The next day ‘some of the Blacks told my Blackfellow that
McLaughlin and Black Harry had killed “old Walker™.

Noel’s version of the event was far more detailed than Callaghan’s.
It suggests that the shooting was wrong. He gave the bench to understand
that Romaine and McLaughlin knew they were not able to stay on the
run and proceeded to attempt to evade the authorities for three months,
McLaughlin in disguise. Noel did not explain why he disappeared from the
district himself.

Charles Hamilton Smith took the statements of two Aboriginal people,
Mickey Coffee and Billy Murray, on 10 April 1854. They were included in the
depositions in October. As such, Charles Hamilton Smith was challenging
the law that stated that Aboriginal people could not give evidence in court
because they could not understand the nature of an oath. An even more
complex rendering of the events of the shooting was presented in these two
accounts. Mrs Lewes was at the Aboriginal camp the whole time of the
shooting. Billy Murray, who was at the hut, claimed Noel and Harry took
guns from the hut and Donald took the sword. Harry challenged Walker
with ‘where’s Mary Ann?’. Walker said: ‘T don’t know.” Harry said: ‘[Y]ou
must find her, or I'll shoot you.” Walker went down to the creek. Harry
followed and shot him. McLaughlin cut Walker over the head with the
cutlass. Walker was lying dead, Jacky covered him with an opossum cloak
and McLaughlin cut old man Jacky over the head. McLaughlin then stabbed
Kitty between the shoulder blades on the left side. She ran away and hid.
The three men left and Billy Murray hid near the river. When Harry left, he
took a horse, the brand of which Billy Murray identified to the magistrate.
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The Aboriginal people all went to ‘Mogil Mogil’ in the morning. Mickey
Coffee said Donald McLaughlin had given him a blow with the cutlass
across his face at the camp and Mickey had returned to Callaghan’s hut,
where he stopped in the room at the back all night. He had left Mrs Lewes
at the Aboriginal camp. Mickey did not know when the men left but they
‘were gone for good’.'%”

The brutality in this account does not appear in the register of massacres
set out by Lyndall Ryan and others because the numbers of dead cannot be
quantified at six.'” There were four people cut with McLaughlin’s cutlass:
one woman severely, the old men Major Walker and Jacky and two young
men. Major Walker was shot, not by McLaughlin but by Romaine. The law
could not take account of this Aboriginal evidence. The event could not be
said to have legally taken place.

However, that the case appeared at all is significant. It was Peter Eckford
in defence of his ‘faithful servant’ who instigated the case. This is the realm
of sentimental attachment to an Aboriginal man. This sentiment did not
extend to those in the camp who were attacked with a cutlass. It intersected
with law through Charles Hamilton Smith, who described a ‘foul wanton
act’. Filtered through the relations between squatters, the case was drained
of any accuracy or legal sense.

Written in pencil beside the statements of Mickey Coffee and Billy Murray
were the words ‘not evidence’. On John Callaghan’s evidence was the pencil
note ‘this witness has absconded and cannot be found’; John Moore Dillon
wrote: ‘[H]e knows nothing of the facts attending the death of Major
Walker.” The evidence relating to Mrs Lewes’ argument with McLaughlin
was marked by Plunkett. Peter Eckford’s evidence was pencil marked by
Dillon: ‘[I]t only identifies the body after it was taken from the grave—was
not in the neighbourhood at the time of the death of Major Walker and
knows nothing of the facts.” Where Mickey Coffee stated that Mrs Lewes
was at the camp when he left there was pencil marked but no attempt was
made to obtain any deposition from her.

Despite being described as an ‘outrage’ by both the Freeman’s Journal and
the Maitland Mercury, the case was not continued with by the attorney-
general and McLaughlin was bailed, much to the disgust of the Wee Waa

105 ibid.
106 Colonial Frontier Massacres.
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magistrates.'” Thomas Bagot wrote to Attorney-General Manning in
January 1857 about ‘the little trouble taken over the case’ and ‘the lawless
set of men who reside in that part of the colony’. He argued that ‘it is feared
that similar, if not worse acts may result’.'® Manning wrote back in January
1857 that he had carefully perused the depositions and had communicated
with the criminal Crown solicitor John Moore Dillon:

We are all of the opinion that the evidence available to the Crown is
not as such as would be able to secure a conviction, and unless new
facts are discovered and the evidence of such facts would be available
it would be useless to attempt to proceed.'®

John Moore Dillon had written to Manning that at the February 1856
Maitland Assizes, McLaughlin was allowed out on bail. The number of
letters sent and replied to relating to the case indicated that ‘Mr Bagot’s
statement that “lictle trouble” has ever been taken etc seems to be without
foundation’.'"

Despite the alacrity of the Wee Waa magistrates and the diligence of the
police, this case might be said to emerge from the same sets of conflicts
apparent in the Bucknell case. Groups of squatters opposed each other and
sought to utilise the appearance and mechanism of the law to bring their
opponents to court."! The Loder household had no doubt been told that
there could be no case because Aboriginal evidence was unacceptable, so
they proceeded with a deposition in the parlour. Nevertheless, the Wee
Waa magistrates took evidence of Aboriginal people, in the first instance as
‘memoranda’ and in the second as a deposition, even though they were not
to do so. There was much playing of law on both sides of this dispute.

The case against David Storr at Armidale in 1856 followed the same pattern.
It was set in the arena of public dispute and it involved the closeness of an
Aboriginal servant to his employer. An Aboriginal boy, Tommy, ‘belonging
to John Gallegos’ or ‘Jack the Spaniard’, was at Armidale Creek, 2 miles
from the town, when two non-Aboriginal boys came along playing with

107 Maitland Mercury, 25 February 1854; Freeman’ Journal, 25 February 1854.

108 Thomas Bagot to the Attorney-General, 1 January 1856, SR 9/6410.

109 Attorney-General to Thomas Bagot, 1 January 1857, SR 9/6410.

110 Criminal Crown Solicitor to Attorney-General, 7 January 1856, SR 9/6410.

111 Apparent in C.T. Hamilton to Inspector-General of Police, 12 January 1852, in which Mr C.M.
Doyle’s letter was quoted stating a letter from the Wee Waa bench only referred to Smith and ‘other
members of the Bench were not consulted at all’. Hamilton stated that Mr Glennie had ‘gone down the
country’, Mr Browne was not present and Mr Ryan and Mr Selwyn ‘have long left the district’. Wee Waa
Letter Book.
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pistols. One boy was ‘young Mossman’, the other was Davy Storr. Hugh
Mossman became an approver in the case and said Davy Storr was teasing
Tommy about ‘having a Black gin for a mother’. Tommy told him to
‘be quiet’ and Davy Storr jokingly said, ‘[W]hat if I was to shoot you?’
Hugh Mossman walked towards the creek, but Davy followed Tommy and
Mossman heard a shot. Davy came running: ‘Oh I have shot the poor boy
I must run home and tell my mother.” Though it has been argued that the
case bears the signature of the frontier, that it appeared before the bench is
significant. It was brought because of community pressure by one group
of Armidale citizens, including Bazle Dumas and the farmer James Moore.
In response, another group wrote a petition arguing that the shooting was
an accident and that Bazle Dumas, with his evidence of a quarrel between
Tommy and Davy Storr, had committed perjury. He had confused Davy
with his brother James. Twenty-seven residents signed the petition. James
Storr included a letter saying that Tommy had thrown stones at him, not
his brother.""? The case was not prosecuted by order of the solicitor-general.
His reasons were not given.'"?

In these cases, local magistrates heard depositions only for them to be
rejected by the attorney-general. While in McLaughlin the Aboriginal
evidence could not be accepted, Mrs Lewes could have been called upon
to make a deposition. In Storr there was clearly a case of manslaughter, but
the solicitor-general decided not to proceed. It was the metropolis rather
than the distant frontier that rejected the opportunity for Aboriginal people
to obtain justice and local magistrates and sections of local communities
were the ones who made use of law in defence of Aboriginal people. This is
a reverse of the trope of the frontier—further out, lawless and uncontrolled.
Struggles between members of local populations opened an opportunity for
law to be meaningful. However, it is through the prism of sentiment and
attachment that the cases appear. Aboriginal people show signs of negotiating
local disputes among non-Aboriginal people, however unsuccessfully.
They were willing to assist to bring cases and they were willing to help
people avoid arrest. They had uses for law and they, in combination with
non-Aboriginal people, were closely involved in the motor of the law in
the north-west.

112 R v David Storr 1856, 5, SR 9/6397.
113 Criminal Crown Solicitor Judgement Books, Maitland, 1856, SR 4/5754.
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That Aboriginal law was also active in the north-west is apparent in Cuppy,
in which two different groups of Aboriginal people were involved in a
case of an Aboriginal man murdered on the floor of a public house on
the Namoi River. One group was involved in the attack, the others were
feared by that group because it was expected they would arrive to defend
the victim. That Billy Cuppy was present in the house was unremarked
upon; Aboriginal people were often in public houses in this region. The
judgement in the case recognised Aboriginal law.'*

Warialda magistrates Richard Bligh and Richard Ottley and Armidale
magistrates Robert Massie and Thomas Markham refused to send cases
involving Aboriginal defendants forward to the attorney-general if there
was not enough evidence. Tommy, ‘an Aboriginal native of the Macintyre’,
had been confined by constables on suspicion of having been concerned
in the murder of Edward Bradley at ‘Minnimee’. Bligh and Ottley decided
‘no evidence is produced beyond that given at the inquest and search having
been made without success for the witness Edward Parsons the said Tommy
is now discharged’.!”

Lack of evidence also resulted in the discharge of Cobbo Jimmy for the
same murder in 1851."¢ John Callaghan came before the Armidale bench
in 1852 to say he was walking towards Mrs Kennedy’s when she came out
to say ‘there was a Black gin in her house who says she knows who murdered
the white woman’. Callaghan went and asked the Aboriginal woman, and
she said an Aboriginal man named Charley was over towards Mrs Taylor’s
house. Callaghan and two other men then went over and apprehended
Charley. The magistrate Markham wrote:

I am satisfied the prisoner has had nothing to do with the murder
but has merely told what he has heard from the actual murderer who
happened to meet him, when camped in the bush. The murderers

are known and the blacks will I have no doubt bring them in alive.'"”

In Markham’s note there are two groups of Aboriginal people: one that has

murdered and another who will act in concert with law. This is a partial
recognition of an Aboriginal polity with its differing and diverse groups

114 Paula Jane Byrne, ‘An Archival Find’, Criminal Law Journal 46, no. 2 (2022): 110-12.

115 Tommy 1851, 7, SR 4/5679.

116 Cobbo Jimmy, 15 September 1851, WBB.

117 Copy of deposition, 16 August 1852, APRB. In December 1852, magistrate Robert Massie
dismissed a similar case against Scotchy and Riley, who had been apprehended for the murder of Mrs
Mason. No details were given. 3 December 1852, APRB.
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expressing distinct interests in English law. The north-western benches
were closest in working with this polity, both in the use of the Aboriginal
messaging system and in the acceptance of Aboriginal accounts of events.

Three contradictory and confusing depositions were given to Markham at
Armidale in 1852 concerning Bony alias Parry, an Aboriginal man. He was
first accused of walking into a hut on ‘Aberfoil’ station, asking for Mr Bogan,
saying he was contracted by him to cut bark and then attempting to seize
a gun. Michael Horan said he had got off the bed in the hut and picked up a
gun while doing so. Parry seized the gun and attempted to wrestle it from
him. Henry Allingham, rather than supporting the story of Parry seeking
work, said that all the non-Aboriginal men had met in the hut in consequence
‘of a report that the Blacks had let the sheep out of the hurdles’. Mr Bogan
‘had some sort of struggle with the prisoner’. He had ‘commenced the affray’
with Parry ‘by catching hold” of him. Parry, said Allingham, seized the gun
because he was ‘actuated by fear’. Joshua Bogan, the overseer of ‘Aberfoil’, had
yet another story. He had received a report from a shepherd named Welsh
‘that the Blacks were in possession of the hut'. He and the two other men
proceeded to the hut to find there were no Aboriginal people in the hut. Parry
came to the door, knocked and Bogan asked him to cut bark. Welsh went into
the bedroom and whispered to Allingham, Parry ‘heard the whispering and
endeavoured to bolt out of the hut’ but Bogan ‘caught him by the hair of the
head’. Bogan called for the others, who came out of the bedroom and Parry
took up a hurdle fork. Horan, seeing this, gave Parry a blow ‘that knocked
him down’. Horan threatened to shoot Parry: ‘we secured him by binding
hiny’, though Allingham mentioned ‘chains’. Bogan said: ‘I think I had a right
to catch him by the hair of the head because he had been represented to me
as being one of the murderers of Mrs Sullivan’ and ‘it is generally believed
that three different Blacks named Jack, Jacky Charlie and the prisoner were
the murderers of Mrs Sullivan’.''® This was Ellen Sullivan, the wife of a
shepherd on ‘Aberfoil’. She had left her house in July and was not heard of
until her body was found on 10 September 1852. She had been killed by a
spear to the throat. She had ‘a general antipathy to the Blacks’, claimed the
Goulburn Herald.""®

118 16 August 1852, APRB.

119 Goulburn Herald, 4 September 1852. In September 1852, a reward was offered—£20 or a
conditional pardon—for the capture of Jemmy and Charley for the murder. Jemmy was 6 feet 11 inches
(210 centimetres) tall and wore a blue swallow tailcoat with one skirt off. Charley was 5 feet 7 inches

(170 centimetres) tall with no beard and did not understand English. They were natives of the Clarence
River. Maitland Mercury, 4 September 1852.
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Parry was taken to the courthouse, cautioned and the clerk wrote:

[A]s far as I could understand from his imperfect knowledge of the
English language, that he struggled for the gun in consequence of
being frightened at Michael Horan’s pointing it at him, he further
said that he was severely kicked in the legs by Michael Horan and
the marks still remain.

Markham wrote: ‘[TThe prisoner is discharged; I do not consider there is
sufficient evidence to warrant his committal for trial.”'?

These divergent stories do not suggest a reprisal mentality; the three
deponents each bore a different relationship to Parry, from exonerating
him to entrapment. All reverted to law rather than conduct their own
punishment for the killing of Mrs Sullivan. They chained Parry and
took him to the magistrate. They do not use any of the language of the
frontier found on the South Coast. The Aboriginal camp was 100 yards
(90 metres) from the hut and no-one expressed any fear related to its
presence when Parry was being beaten and chained. This was also the
case in McLaughlin, where, despite the presence of numbers of Aboriginal
people and ‘the Marren Blacks’, no reprisals were expected or spoken of.
Deponents in the north-west were not ‘translating’ their experiences into
the language of the frontier. This does not mean that Aboriginal camps were
not attacked or that Aboriginal people were not killed outside the purview
of the law; rather that the law was interpreted differently in this region than
it was on the South Coast. The experience of constables, the relationship
of the magistrates to the attorneys-general and the attitudes of accused and
witnesses were also different.

Though the Native Police were active in the region, they appeared only
in Sippy. The case concerned the death of Ann Eliza Bott, a murder that
occurred on the Darling Downs. Depositions were taken at Warialda.
Alexander Graham, a serjeant of the Native Police, secured Sippy at ‘Bulla
Bulla' and obtained a confession from him.'*! Though this was a Darling
Downs case that would be heard at Moreton Bay, it was transferred by
the bench at Warialda. In this case, the primary evidence was a confession
obtained by the Native Police. There was very little other evidence.

120 25 August 1852, APRB.
121 R v Sippy.
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There is a particular axis of power regarding Aboriginal people in the north-
west that derives from sentiment and attachment between gentlemen and
their Aboriginal servants. It is as though Henry Parkes with his description
of ‘Jacky Jacky’ has entered the law in this region. This sentiment refracts
through the press and it gives status to particular Aboriginal men.

Magistrates and the attorneys-general

The Armidale and Tamworth magistrates took pleas. This was both before
the bench in drunkenness cases, for example, and in cases that would be
committed. A defendant would be asked for a plea—°guilty’ or ‘not guilty —
and this would be entered at the beginning of the hearing of depositions.
Magistrates should not have taken pleas at all; this was the task of the assizes,
where the prisoner would be asked how he or she would plead. If the plea
was ‘guilty’, the prisoner was not subjected to trial and would be held over
for sentencing.'* Despite the taking of pleas and the sending of inadequate
depositions with which the attorneys-general would not proceed, the
Armidale and Tamworth benches were never reprimanded.'” Where there
should have been interventions there were none. Cases also contained
contradictory statements by different witnesses and long depositions were
sent in which witnesses claimed they saw nothing.'** In Blanchargen, the
case began with constable James Doyle saying that ‘the information I have
provided is correct’ but no earlier deposition appears in the documents sent
to the attorney-general. This is despite the fact the case was sent a year after
the original offence of forgery was committed.'” In Mary Cott, the surname
of the victim is left blank in two sections of the deposition.'” There is an
account of criticism of the Tamworth bench in 1855 in a reply to a letter
that asked where the recognisances in Beresford were. Police Magistrate
Massie wrote to the attorney-general:

Adverting to the last paragraph of your letter in which you state
‘and I beg to remark where there is a resident Police Magistrate
I would expect irregularities would not occur.” I have the honour to
remind [struck through] state that altho’ I am a Police Magistrate

122 Plunkerts Australian Magistrate, 271-72.

123 R v Abraham O’Dell and John Beale 1853, 3, SR 9/6380; R v William Foley 1853, 7, SR 9/6380;
R v McLaughlin; R v John Shepherd 1854, 13, SR 9/6396.

124 R v Walsh.

125 R v Dent alias Gardiner; R v Bucknell and Bucknell; R v White and Smith; R v Blanchargen.

126 R v Cort.



3.NORTH-WEST

of this territory my duties as such are in no way to interfere with
those I perform as Commissioner of Crown Lands which absorb the
greatest portion of my time. It is the duty of the clerk of petty sessions

to forward the necessary documents to the proper department.'?’

Massie was not at all in awe of the authority of the attorney-general and
his tone reflects the attitude that could be established in letters from the
north-western benches. The benches all sought to direct the attorneys-
general. Letters they sent often referred to the distances involved in
obtaining witnesses. In Griffiths, the Tamworth bench wrote that it did
not subpoena Mr Gramorne, who lived ‘a great distance’ at “Talgan’ on the
Darling Downs.'*® Benches were particularly reluctant to send constables to
Maitland as witnesses due to ‘the expenses’ involved.'*

Magistrates instructed the attorney-general. Thomas Markham of the
Armidale bench informed Plunkett that he had decided to receive
the evidence of John Beale as an approver in O’Dell and Beard, but ‘his
committal for trial is ordered to secure his evidence against the other
prisoner’."" In Frederick Moreton and Others, the Tamworth bench informed
Plunkett that ‘the case is somewhat novel in nature and the Bench were
divided in opinion on the propriety of committal’.’" In Mason, Durbin
wrote from Tamworth that he believed

Mason and McKenzie with sundry others had been mixed up in
a general system of horse stealing. McKenzie was put on his trial
but I had to dismiss the case against him and make use of him as
a witness.'*

In Johnson, ].B. Fellowes, police magistrate at Armidale, wrote that ‘upon
being asked the prisoner pleaded guilty but I deemed it advisable that
depositions should be taken’.'*® In Beresford, the clerk of the bench informed
the attorney-general that ‘the Bench of Magistrates did not consider the
Chief Constable’s evidence of sufficient importance to cause him to leave
the district for sixteen days thereby causing great inconvenience to the
public’. The attorney-general replied that in murder cases all witnesses were

127 R v George Beresford 1855, 14, SR 9/6397.
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of importance.'?* All these letters to the attorney-general show an immense
looseness of interpretation of the requirements of law, yet the benches were
allowed to do what they pleased, mainly without interference.

In Mattheison, the coroner’s jury included a rider after they entered a guilty
verdict—'that the authorities be requested to put the strongest security
measures that the law will admit of with force towards the improvement
of the neighbourhood in which the murder was committed’.'> They were
referring to Beardy Street with its public houses and travelling circus. This
is more than a rider on a case would allow, but it reflects Armidale and
the north-west’s free interpretation of the law and its superiority over the
metropolis, unchecked as it was by the attorneys-general.

Wellingrove sits in stark contrast and the reasoning for that bench becoming
subject to the wrath and displeasure of the attorneys-general is difficult
to discover. The magistrate who received such reproaches was Captain
Phillip Ditmas. In Castle, the depositions were returned to the bench, ‘the
groundwork of perjury utterly wanting’.'® Stephenson was also returned:
it needed the clerk of the bench or ‘whoever was in attendance’ to prove
that the prisoner had indeed no account at the bank upon which a forgery
was attempted.'” In Ellis, the attorney-general requested ‘the original
depositions be sent to Maitland, these must be had at trial’."*® Ditmas wrote
to the attorney-general in Williams: ‘[H]ad 1 been aware of the custom
that you mention of writing an explanatory letter I should have done so,
though in this case little is left for explanation.” This was in response to a
letter from the criminal Crown solicitor demanding an answer as to why
no recognisances had come in and that ‘until they come, I am at a loss to
determine what court a trial should take place ... I would beg to remind
them [the bench] that it is usual to write an explanatory letter.”"* In Vivers,
the magistrates wanted to know ‘which of the witnesses you will require for
trial’. The criminal Crown solicitor wrote to the attorney-general of

134 R v _John Beresford.
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the extraordinary question put by the clerk of the bench when he
asks in the event of a case being sent to a jury will it be necessary for
him to send down the original depositions or will the copies be sent
(and which should be returned) be sufficient?'“

At Wellingrove, the clerk drew attention to himself, but there is more than
this in the absence of reproaches to the other benches. They comprised the
wealthiest men in the colony, who had considerable power in managing
their regions, if not the colony. It is necessary to see the attorneys-general
as players in the disputes between gentlemen and the courts as sometimes
subservient to these disputes. It is not as though there is a centralised
law embodied in the attorneys-general or the criminal Crown solicitor
and wayward magistrates being brought into line in the name of justice
and impartiality. Rather, law was thoroughly imbricated with a system of
manners by which some gentlemen thought themselves better than others,
some gentlemen came into conflict with others and these conflicts showed
themselves in the criminal courts.

Defences and questions in court

Roughly one-third of cases at Tamworth and half the cases heard before
the Armidale bench included questions by the accused of witnesses. The
Warialda bench was most formal in its entries in the bench book, listing the
acts under which the defendant was charged and always including questions
and cross-examination by both the bench and the defendant. Cases sent
to the attorney-general included such cross-examination.'*! At Wellingrove,
there were eight out of a total of nine cases in which the defendant asked
questions. Defence statements were far fewer at other north-western
benches and the absence of defences may be related to the warnings given
by the benches that information could be used in the prosecution at the
assizes—a practice not followed by all benches. There were solicitors present
in Storr and in Ling and Others in Armidale, but these cases were in the same
session and the unnamed lawyer perhaps worked both cases.'? In White
and Smith at Armidale, a case from the Rocky River, an unnamed ‘defence
counsel” asked questions of witnesses on behalf of Smith.'* Two Armidale
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cases in 1859 included questions by the solicitor Mr Forster.'* Compared
with other regions discussed in this book, representation was rare. In 1859
Thomas Smith said in his defence statement that ‘as you have declined to
allow my attorney to examine the witnesses, I decline to say anything’.'* He
implied solicitors were actively discouraged by some Armidale magistrates.

There were two coroner’s inquests during the period. The first was on the body
of Mary Ann Martin. The jurors in the case asked questions of witnesses and
contradictory evidence was given as to the level of consciousness shown by
the deceased. Her daughter said she was never sensible after George Martin
hit her for ‘going about too much’. Other witnesses said she was up and
talking the next day. There were two defence witnesses who gave evidence of
Martin’s kindness to his wife and her constant drinking from anything she
could get—a ‘tumbler, pint pot, anything’. The case was accompanied by a
letter to “His Honour the Judge presiding at the Maitland Assizes” from the
jury foreman. The coroner Thomas Markham JP had refused to bind over
two witnesses. They had, it was feared, given information designed to assure
they would not have to go to Maitland for the trial. Markham had given the
original depositions to a solicitor engaged for the defendant, ‘which appears
to be unprecedented and tending to frustrate the ends of justice’. The judge
suggested to the attorney-general that there should be

a communication with the Coroner that it was irregular to hand the
original depositions to a private solicitor—though probably it was
done to save expense and delay in obtaining copies. Dr Markham
should have given his own evidence [of the autopsy] before
a magistrate.'%

The foreman was correct that the depositions should not have been given to
the solicitor and the attorney-general was the only person with such power
to allow copying of depositions. The other points concerning concocted
stories to avoid the assizes were left unaddressed. This inquest was the only
time that contradictory evidence was questioned, and it was done by what
those on the South Coast would call ‘the people’. The approachability of the
jury was suggested by Kenneth Mattheison in 1859 when he told Constable
Callaghan to ‘tell the jury not to try me today, I am in liquor—I wish to tell

the truth tomorrow’.!¥’

144 R v George Swann 1859, 1, SR 9/6426; R v Francis Foot 1859, 3, SR 9/6426.
145 R v Thomas Smith 1859, 5, SR 9/6426.
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147 R v Kenneth Mattheison 1859, 8, SR 9/6426.
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Questions by the accused in bench hearings indicate varying approaches.
John Boyle said that Matthew Considine told him he did not report a theft
to the bench. Boyle was reproaching his accuser for bringing the case.'#®
Michael Cunnyham asked chief constable Lloyd Bradshaw whether he
did not ask him to make a pair of shoes, which was either an indication
of reproach or a suggestion that Bradshaw was corrupt.'”® John Campion
replied to the accused: ‘[Y]ou did buy two bottles of rum the night before
[the robbery] for 10/- from the Blacks—I was at the Blacks’ camp with
you.® This was not at all relevant to the robbery.

Another angle of questioning involved the behaviour of the accused at
the time of or before the offence. Moreton was asked whether any scabby
sheep of Rusden’s had ever been brought onto the run, thereby implying the
slaughtering of sheep was because of fear of disease.”" James Clarke asked
his accuser whether he had assaulted him."** This questioning suggested that
the offence was misinterpreted and actions misread. It is the major form of
defence from north-western benches. Unlike the South Coast, no suggestion
was made in any series of questions that there had been a number of criminal
or civil cases involving persons of the same status and this is borne out by the
records of the two benches in which such local disputes do not appear.

Questions also involved descriptions of the perpetrator’s exact movements
at the time of the offence. John Connor asked where and when he was in the
tap room of Stitt’s public house.”® Thomas Gardiner asked where exactly
he had been seen on the night his wife was killed.”* Of more complexity
was the suggestion in Ashby to constables that they were out of their district
when they arrested Ashby and the defendant offered to come quietly if a
warrant would be shown.” Cornelius Burke simply asked how he was
found."® In Leach at Wellingrove, ‘in answer to a question by prisoner’ was
crossed out.”” These were copied depositions but the absence of the offer
made to question witnesses in many cases implied that some accused were
never asked.
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There were defence witnesses in cases involving gentlemen and in Liex
and Others. Two white men on the goldfields vouched in the latter case
that Johnny and Tiro Swee were at the circus and at the bowling alley at
Rocky River and then at Dr Fook’s public house. The defendants had a
solicitor, and any appearance of defence witnesses may be associated with
his presence.'*® Defence witnesses were not usual in other cases. Storr had no
defence witnesses. In Leach, Hugh Connor JP wrote to the attorney-general:

‘Do you consider defence witnesses necessary?’'>

Defence statements did not necessarily show familiarity with law. Robert
Ashby claimed he had been drunk and bought the horse he was charged
with stealing from ‘a place called Gowrie near Gougil’.'® Alexander Mason
was ‘about to sell the filly when he found it had been stolen’. He had a
receipt. This defence was prefaced with ‘the prisoner was warned before
writing his defence’.’®! It is not clear why the defence was not spoken as it
was recorded as such in the depositions—an indication that the Tamworth
bench copied the depositions and sent copies to the attorneys-general.
That writing defences might have been usual at Tamworth is indicated in
Beresford, in which ‘having made a statement viva voce the prisoner was
committed to trial’. The defence statement was not written out by the
clerk.’® In Sawyer, the defendant said he was ‘not guilty I can’t help what
the witnesses have said’ and then gave an account of his evening just before
he was apprehended and his walk from ‘the big hut’ to his own hut and
his cooking of three eggs. This had no bearing on the case. He produced a
defence witness who seemed more aware of what was required and said that
the defendant had been singing with him all night, but this was quickly
demolished by the magistrates when he admitted the prisoner was out of
the hut at the time of the assault.'®® At Armidale in 1856, Lieu contradicted
the evidence against him for theft of a carpet bag, saying he had been at the
‘Hong Kong Chinamen’s tent’ gambling and went to another tent where he
bought opium. He smoked it, drank and left. Next morning, he returned
to give some opium back and was caught, held and tied up. The prosecutor
offered him £100 to swear against the other prisoners. That amount of
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money hints the case may have been about far more than the carpet bag that
had been stolen from the gambling tent. That stolen property was never
found and not presented in court.'®

The kinds of questions asked and defences given in the north-west do not
indicate great familiarity with the processes of law and this may have been
because of the absence of solicitors whose style could be mimicked before
other benches. The benches of the north-west did not at all belong to ‘the
people’; rather, they belonged to the publicans and their close cohorts,
the constables. Because magistrates and constables were not reprimanded,
a particular kind of surveillance centring on publicans dominated the
region. This was not state surveillance, and it was in concert with Aboriginal
people. An awareness of movements across different areas of country created
a strong net of a kind of policing like control. Despite being on the frontier,
on the edges of settlement, the language of the frontier did not appear in
criminal cases. Aboriginal subjects appeared as victims and perpetrators,
mainly through a notion of sentimental attachment by non-Aboriginal
people. The landscape was violent and part of violent occupation, but this
related to law in specific ways. The central authority of the attorneys-general
made no attempt, apart from in Wellingrove, to discipline the system of law
present in the north-west.

Right of reply

Through the blurred and selective lens of colonial records, this paper reveals
the indispensable yet unacknowledged role of Indigenous people in shaping the
social and legal fabric of New South Wales’ north-west. Acting as informants,
mediators, and trackers, they were foundational to frontier life, even as colonial
systems sought to erase their contributions. Their quiet resilience reveals a
lasting influence, reminding us that history often lies in the margins as much
as in the mainstream.

Serene Fernando
Curator, State Library of Queensland

164 R v Ling and Others.

17



This text is taken from Law in the New Democracy, by Paula Jane Byrne,
published 2026 by ANU Press, The Australian National University,
Canberra, Australia.

doi.org/10.22459/LND.2025.03


http://doi.org/10.22459/LND.2025.03

