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5
South-West

Map 5.1: The south-west of New South Wales
Source: W. Hughes, London G. Phillip and Son, circa 1858, State Library of New South 
Wales, MLZ/M1 806/1858/1.

Yass
Sixty-two cases were sent from the Yass bench in 1850–59 (Map 5.1). 
At Yass, ideas of the strict application of law and justice appeared alongside 
intensive policing. Perhaps because of adherence to the idea that Aboriginal 
people could not give evidence, there were no Aboriginal subjects at Yass 
for  these 10 years and we must look elsewhere for records of Aboriginal 
people. The Aboriginal polity in Yass and south into Victoria is present 
in the press of the period; the law at Yass in felony cases neither covers 



LAW IN THE NEW DEMOCRACY

182

nor interacts with it. Three Aboriginal people appear in the lower court 
records for being drunk and disorderly in Cooma Street, Yass, in 1856 and 
1857, and  for  this they receive the same fines as non-Aboriginal people. 
Their distinct categorisation as Aboriginal indicates a separate status given 
by the arresting constable.1 A vagrancy charge and the same fines as non-
Aboriginal people indicate that the idea of the Aboriginal subject was 
present, but deposition records are silent and neither Aboriginal defendants 
nor witnesses appear.

Herbert King describes the Southern Tablelands as level and gently rolling 
plains interrupted in places by lines of low residual hills. Yass was planned 
in 1837 and, by the 1840s, had become a major staging post on the road 
between Sydney and Melbourne, with great demand for town housing lots.2 
In 1850 a correspondent to the Goulburn Herald explained that before the 
arrival of Chief Constable McJeanett, the town was ‘a little paradise, music 
and harmonious concerts, without riot or debauchery, were nightly the 
theme’, but McJeanett strictly enforced the Publicans Act and the liveliness 
of the town was disrupted.3 An Aboriginal camp on a volcanic outcrop close 
to the town survived until the late 1950s and people from there, Ngunnawal, 
travelled widely in their country and beyond, some of them later moving 
to the reserve known as Hollywood, which continues today. Ngunnawal 
people have their own history, available on their website.4 For all people, 
Yass was a place of transit.

The Yass bench of magistrates engaged with notions of justice. Such an 
attitude may have resulted from the intellectual life of surgeons who largely 
made up the bench. Yass magistrates irritated the attorneys-general, as they 
were both pedantic and lax in the questions they asked and the depositions 
they presented.

1	 Bobby, 14 August 1856, fined 10/-, it being the first offence; Robert Carberry, 25 May 1857, 
bailed £2, does not appear when called, bail forfeited; Thomas Wright, 4 June 1857, reprimanded and 
discharged; Yass Bench Books, State Archives Collection, SR 4/5703.
2	 Herbert Henry King, ‘The Urban Hierarchy of the Southern Tableland of New South Wales’ (PhD 
diss., The Australian National University, 1959), 220. 
3	 ‘Report from Yass’, Goulburn Herald and County of Argyle Advertiser, 30 March 1850.
4	 King, ‘The Urban Hierarchy of the Southern Tableland’, 226; for Ngunnawal history, see Buru 
Ngunawal Aboriginal Corporation website: www.buru-ngunawal.com/426484390.

http://www.buru-ngunawal.com/426484390
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Police

In Yass in the 1850s, the depositions of constables were placed at the front of 
the case. It was more common in New South Wales that police depositions 
appeared at the back of the case, so that they showed when police were 
called for and the subsequent actions they took.5 Placing police depositions 
first makes the work of policing central to the document produced in 
Yass and central also to the way Yass magistrates saw the purpose of law 
(see Figure 5.1).

Yass constables were supplemented by constables from the road patrol under 
Mr Louche6 and the mounted police, who also appeared to give evidence 
in court. Policing was greatly aided by the publication in 1855 of what 
was termed the Hue and Cry.7 Constables also indicated that they occupied 
a  landscape of suspicion, stopping travellers on the roads and searching 
them and making note of suspicious activity.8 In 1858, William Roche, 
constable, saw a man on the road at Limestone Creek near Yass; he ‘rode up 
to him and asked him his name’.9 Some 49 per cent of all cases that were 
transferred to the assizes at Goulburn emerged from constables’ activity.

31%

15%

3%

49%

2%

Neighbour/same status Publican Employer Constable Not Known

Figure 5.1: Origin of cases: Yass

5	 This is the way of managing the compiling of depositions at Grafton, the South Coast benches, 
western NSW benches, Orange and Molong.
6	 R vs William McDonald 1854, 8, SR 9/6388.
7	 ibid.; R v John Sheridan 1856, 18, SR 9/6403; R v Hang Kong 1856, 14, SR 9/6388.
8	 R v William Connor 1857, 18, SR 9/6410; R vs Edward Flaherty 1856, 15, SR 9/6403.
9	 R v Edward McGuiness 1858, 12, SR 9/6426.
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In 1855, the magistrate Hardy wrote to constables:

To Chief constable McJeanett at Yass and his assistants and to all 
other Chief constables, their assistants. This is to command you 
to apprehend Cook, son of a publican, Cook of Bargo who stands 
charged on oath before me with stealing a Horse from Hardwicke—
and to bring him before me or some other justice to be dealt with 
according to law.10

The horse and the saddle belonged to the magistrate himself. The defendant 
was a 14-year-old boy who had worked on the Hardy estate.11 Such 
entanglement of interests shows that the Yass court was as complex as other 
places in distinguishing motives for the initiation of cases. Yet, the constables 
were consulted before the bench and in this and other cases they said they 
‘proceeded according to information’. Informants rarely appeared in court.12

Constables pursued suspects. In 1853 John Jenkins, constable, heard of the 
theft of a horse and obtained a description of the suspect. ‘I followed and 
not finding him went to Gunning, I soon after heard of the prisoner being 
at Smith’s public house in Gunning—I went and apprehended him there.’13 
William Cunningham, constable, ‘proceeded with the Chief Constable to 
Bowning and from there to Mr Neil O’Brien’s place at Bendimere’ and 
‘there heard that the prisoner had gone in the direction of Burrowa … I then 
proceeded to Burrowa’.14 A great deal of constables’ time was spent on the 
roads of the colony. This activity occurred alongside that of the ‘road patrol’ 
with its troopers who busily stopped and searched travellers. Constables 
from other towns such as Tumut and Albury were also combing the roads in 
pursuit of their own suspects. In such an environment, constables referred to 
themselves as ‘troopers’ and the militaristic derivation of such policing can 
be found in the district’s prior history of bushranging, where great success 
had been achieved by the magistrate Hardy in the 1840s.15 Constables were 
also aware of the movements of locals, the money they had and what they 

10	 R v William Cook 1855, 19, SR 9/6396.
11	 ibid.
12	 The informant was not usually named by constables. Under questioning, McJeanett revealed in 
Dunn that ‘Mrs Matcher’ gave the information. She did not appear in court at all. R v Morris Dunn 
1858, 4, SR 9/6418.
13	 R v Alexander Thompson 1853, 2, SR 9/6380.
14	 R v William Gardiner 1853, 19, SR 9/6380.
15	 James Adams referred to himself as ‘a trooper in the Tumut police’ in R v Dunn, 4. For Hardy, 
see Nancy Keesing, ‘Hardy, John Richard (1807–1858)’, Australian Dictionary of Biography (Canberra: 
National Centre of Biography, The Australian National University, 1972), adb.anu.edu.au/biography/
hardy-john-richard-3715/text5831. 

http://adb.anu.edu.au/biography/hardy-john-richard-3715/text5831
http://adb.anu.edu.au/biography/hardy-john-richard-3715/text5831
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were capable of purchasing. In Heffernan and Cummins, a constable stated: 
‘I have observed the two men living at Douglas’ public house for some 
days lately.’16 ‘I saw Wheeler and you knocking about the public houses for 
six- or seven-days,’ said Constable Costello in his cross-examination by an 
accused man in 1853.17

Yass constables did not act in geographical isolation; they were closely linked 
to police in other towns, even across the border of the colony into Victoria. 
Letters and notes were included in cases. They referred to themselves as ‘Yass 
Police Force’.18 In 1859 chief constable Robert McJeanett sent ‘a telegraphic 
message to Gundagai’ to obtain descriptions of stolen horses.19 The Ovens 
River was in Victoria, another colony, yet McJarnett in 1853 was pursuing 
a case there, well outside the jurisdiction of the Yass bench.20 This was 
markedly different from police of the north-west of New South Wales.

Such practices remained throughout the 1850s. The creativity apparent in 
the policing of bushranging was apparent at Yass. The term ‘bushranger’ was 
used and the practices of bushranging involving masks and extreme violence 
in robbery on the roads appear in cases.21

As well as tracking offenders from descriptions given to them or read in the 
newspaper, constables undertook searches of prisoners and their surrounds. 
After tracing a description of ‘robbers’ to a hut at Wayalah near Yass, Robert 
McJarnett found two scotch twill shirts at a woman’s hut nearby, ‘given 
to her to wash’.22 Searches of the person were carried out regardless of the 
charge made, so that we have lists of what was in the pockets of persons 
accused of murder.23 There was also close attention to the reactions of 
the accused: ‘I told prisoners I apprehended them on suspicion of robbery 
but they did not ask me what robbery,’ said Robert McJarnett of Heffernan 
and Cummins in 1850.24 John Costello, constable, in 1853 explained:

16	 R v Martin Heffernan and Michael Cummins 1850, 10, SR 9/6360.
17	 R v Thompson.
18	 R v Patrick Keys 1854, 6, SR 9/6388; R v McDonald (1854) (to Tumut); R v Dunn, 2.
19	 R v William Moreton 1859, 25, SR 9/6425.
20	 R v Thompson.
21	 ibid.; R v Heffernan and Cummins.
22	 R v Heffernan and Cummins.
23	 R v Laurence Hing 1855, 11, SR 9/6396: arrested for murder, searched in the watchhouse, ‘found 
2/9 in delivery against the agreement of Mr Barber with him’. The deceased was also searched and a purse 
found containing ‘10/6 in silver’.
24	 R v Heffernan and Cummins.



LAW IN THE NEW DEMOCRACY

186

I apprehended George Wheeler on a charge of Highway Robbery, 
I took him partly on my own suspicion … Kelleher told me he had 
been robbed but it was not on this charge of robbery that I took 
Wheeler—I took Wheeler on suspicion from information received 
from Kelleher knowing that this man Wheeler had been drinking 
with Doyle and having been informed by Kelleher that Doyle was 
one of the men who robbed him.25

There is the image of a thinking constable, a sleuth. ‘I observed to Colls that 
if anyone had got the bridle and saddle his groom must have,’ said constable 
Richard Hassnett in 1853, and he got a candle and searched the loft of the 
stable to find the saddle and bridle hidden between two bundles of hay.26

On the South Coast, constables were the servants of the local population, 
eagerly consulted and sent for at a time of crisis, even if the crisis was 
concocted. In Yass, constables gave evidence that they came across dead 
bodies in the street as though they were alone, when they were part of a 
crowd of people.27 Their professionalism excluded the public. Constables 
described exactly how they arrested a suspect. ‘I told him what I arrested 
him for—he … told me to produce my warrant or he would not go with 
me … [H]is wife incited him to resist us.’28 In 1859 William Moreton 
told constable George Patrick he knew nothing about any horses, and he 
did not think that Patrick had any right to arrest him without ‘shewing 
him a warrant’. ‘I said I would see about that and put the handcuffs on 
him.’29 Moreton was sure he had rights and Section 24 of the Justices Act did 
require warrants in removal of prisoners from one place to another.30 More 
importantly, Patrick felt it necessary to mention this information in court.

Part of the reason for detailed information in constables’ depositions was 
their wariness of the law. Chief constable Robert McJarnett was clear in 
a case of robbery that he had charged Michael Doyle ‘on suspicion of the 
murder of Marcus at the Ovens diggings’:

25	 R v Thompson.
26	 R v William Nicholls 1851, 1, SR 9/6367.
27	 R v Robert Burns 1854, 24, SR 9/6388; R v Laurence Hing: Constable Hassnett gives evidence as 
though he was alone in examining a body, when he was surrounded by people.
28	 R v Keys.
29	 R v Moreton.
30	 Schofield-Georgeson, By What Authority?, 100.
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I had him in custody I asked him where he came from, he said from 
the Ovens diggings the Friday week before the 27 of December 
last—and it was after he had told me this that I apprehended him on 
suspicion of murder.31

Recalling exactly what was said was important. Constables’ attentiveness 
to correct procedure was a response to the climate of the courtroom. This 
did not mean they were without the complexity of corruption to be found 
elsewhere. ‘Jones offered Corporal Brennan £5 if he would apprehend the 
prisoner Russell,’ claimed Patrick Brennan when cross-examined at Yass 
in 1856.32 Two road constables were charged with robbing a prisoner, 
Isaac Johnson, whom they were taking to Yass in 1854. They had gone to 
several public houses on the journey and the constables closely watched 
where Johnson kept his money. The magistrate Campbell gave one of the 
constables into custody after Johnson complained. They were also charged 
with allowing two prisoners to escape, saying they had ‘lost’ them along 
with two parcels of money.33

The Yass bench worked within the definitions of policing created in an 
earlier period. The terms ‘free’ or ‘freed’, categories of the convict system, 
appeared throughout the period. In 1851 William Nicholls was ‘free by 
servitude’ and in 1853 Alexander Thompson appeared before the bench 
‘stating himself to be free’.34 In 1854 James Waters, a private in the 11th 
Regiment and attached to Mr Louche’s road patrol, was described as 
‘free’, and in 1855, James Popham the younger was described as ‘free’.35 
John Sheridan in 1856 was described as a ‘native of the colony’.36 Dennis 
Mineham the same year was described as ‘free’.37 Bernard McManus 
explained when giving his deposition in 1854 that he ‘came to the colony a 
free man but am now a Ticket of Leave holder’.38 That the convict system 
was erratic in execution is demonstrated by Thomas Edgeworth, a victim in 
the case against James Talbot:

31	 R v Thompson.
32	 R v Sheridan.
33	 R v James Waters 1854, 21, SR 9/6388; R v James Waters and John James 1854, 22, SR 9/6388.
34	 R v Nicholls; R v Thompson.
35	 R v Waters; R v James Popham, the Younger 1855, 14, SR 9/6396.
36	 R v Sheridan.
37	 R v Dennis Mineham 1856, 12, SR 9/6403.
38	 R v Robert Burns.
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Edgeworth kept a sly grog shop and he has done so for the last two 
or three years, he is now fortunately in custody and has turned out 
to be a prisoner of the Crown illegally at large, he has been examined 
before the Yass Bench and states that he has a ticket of leave for 
Patrick’s Plains … [W]hen Edgeworth first lost his ticket he boasted 
that he had a friend who would soon get it for him again and his 
wife now says she will have him up again within twelve months … 
Edgeworth has acquired some considerable property in horses, cattle, 
farming implements, spring cart etc etc, he seldom or never worked 
… [H]is wife is likely to pursue the same trade of grog selling if she 
is permitted to retain this property.39

It is not surprising that the regulations related to the convict system should 
also be applied erratically by the magistrates’ bench at Yass. The terms 
‘convict’ and ‘free’ were thus open to interpretation.

Working documents

Yass depositions show crossings out, asterisks and corrections as well as 
the usual pencil markings of the attorney-general and the criminal Crown 
solicitor. Yet, depositions were far from perfect. Yass was one of the benches 
written to and castigated by the attorneys-general in the 1840s and 1860s.40 
The transparency of document production and the lack of rewriting, 
however, attest to a bench interest in following the law.

Depositions were also corrected. Spelling and expression were altered, the 
word ‘store’, for instance, crossed out to be replaced with ‘hut’,41 indicating 
a sense of accuracy by a person of reasonably high status. ‘Was’ becomes 
‘were’ and syntax is crossed out and corrected.42 The corrections, however, 
do not stop there. They affect the legality of the deposition in a number 
of ways. For example, Hugh Tunney’s deposition reads, ‘I left in Yass in 
evening of the same day, namely the 8 December instant’, and it is altered 
to read, ‘I left Yass Tuesday 4 December instant.’43 After the Justices Act, 
mistakes in information or indictments were no longer to affect the case and 

39	 Nicholas R. Bernard, Commissioner of Crown Lands, Yass, to Attorney-General, in R v James Talbot 
1853, 2, SR 9/6388.
40	 Attorney-General Letters, State Archives Collection, SR 4/6659; New South Wales Crown Law 
Office Letter Book, State Library of New South Wales, CY 2753.
41	 R v Patrick Flynn 1851, 9, SR 9/6367.
42	 ‘Was’ was replaced with ‘were’, in R v John Costello 1856, 25, SR 9/6388; ‘showed any of my money’ 
was replaced with ‘had money’, in R v Flaherty; ‘and the prisoner ran after her’ was replaced with ‘and 
the prisoner after her’, in R v John Trapp 1855, 8, SR 9/6403.
43	 R v Trapp.
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the former playground of the lawyers of the empire ceased to exist.44 Such 
a mistake as this incorrect date would, though, materially affect the validity 
of a deposition: what day Tunney did in fact ‘leave Yass’ is open to question. 
Plunkett did not comment on this crossing out.

The depositions, however, go further. Key names were crossed out to be 
replaced with others. In Murray and Hatfield in 1858, an asterisk included 
new information by Margaret Reidy: ‘[W]e stopt a night at Bill James and 
came to Yass on Friday.’45 The information is in the clerk’s handwriting, but 
it is impossible to tell when this information was added to the margin of the 
case. Since Margaret Reidy’s evidence contradicted that of her sister, who 
had said that the two of them had gone straight home and not stayed with 
Hatfield, who may or may not have promised to marry Mary Reidy, this 
new information was crucial. That the depositions were doubtful was not 
mentioned by the attorney-general.

Information was sometimes completely crossed out. In the case against 
Alexander Thompson in 1853, George Douglass, keeper of the Swann 
Inn in Yass, made the statement ‘Mr Laidlow later informed’, which was 
completely crossed out and the case moved on to cross-examination by the 
prisoner. A cheque had been paid to Swann that had been passed to Thomas 
Laidlow Esquire, a magistrate and storekeeper.46 The reader wonders why 
the part-sentence has been crossed out. Similarly, in Mineham, Michael 
Delaney claimed he had a case against the defendant in the small debts 
court and ‘I never told’ was crossed out and may have suggested he was 
threatening to make a false criminal complaint.47 More complex is when 
these crossed-out lines were replaced with new words: ‘I do not know when’ 
was replaced with ‘I was told by a man’ in Holmes.48 ‘I see a woman now in 
court, she was the only one in the house’ was completely crossed out and 
replaced with ‘There were no other persons in the house besides Riley’ in 
Keys.49 This streamlining may well have occurred in other benches, but the 
process is made clear for us in the wish to present an original deposition 
at Yass. For the purpose of law, this threatened the validity of depositions 

44	 Schofield-Georgeson, By What Authority?, 100.
45	 R v Dennis Murray and Charles Hatfield 1858, 14, SR 9/6418.
46	 R v Thompson.
47	 R v Mineham.
48	 R v Isaac Holmes 1857, 4, SR 9/6410.
49	 R v Keys.
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coming from Yass, but this was ignored by all the attorneys-general. In 1855 
in a case against Thompson alias McGuinness, Plunkett wrote in pencil on 
the cover of the case:

I feel bound to put the prisoner on his trial again—in the meantime 
let the Criminal Crown Solicitor issue subpoenas not only to the 
witnesses already examined but such others as he may discern, can 
make up the defective parts of the case pointed out by Mr Callaghan.50

The minute by the acting Crown prosecutor Callaghan does not survive. 
Callaghan’s criticisms should have been picked up by Plunkett in his initial 
reading.

The attorneys-general were often irritated by the Yass bench. Magistrates 
wrote long and detailed letters to the attorney-general in which they worried 
legal points and attempted to advise him. Magistrates Isadore Blake and 
Charles Campbell were surgeons, Blake was also coroner. Hamilton Hume, 
like James Hardy, Frederick Allman and John George Davidson, held runs, 
and Thomas Laidlow held several economic interests in Yass, including 
a store. Nicholas Bernard was the Commissioner of Crown Lands and a 
police magistrate, though he signed himself JP. The attitude of correcting 
the attorney-general possibly came from Blake, as perhaps did the rigorous 
adherence to the new developments of the Justices Act. An article in the Yass 
Tribune of 1939 described Blake:

When he made any decision on the evidence to the Bench he adhered 
to the attitude he adopted in public meetings and gave his ideas in 
a most emphatic manner as to what he considered justice and after 
giving voice to the same rose and left the court.51

This was part of the local story about Blake, yet it locates him as a pedantic 
member of the bench.

Plunkett wrote in pencil on the back of Gardiner about a receipt for 
bullocks: ‘It does not appear what has become of the document shewn to 
the prisoner. It should be produced at the trial if necessary.’ Another pencil 
note refers to the deposition in this case: ‘Prosecutor states, in his evidence 
that it was lost in the late Gundagai flood.’52 Manning wrote scathingly of 
a stolen horse that should have been exhibited at the courthouse door that 

50	 R v James Thompson alias James McGuinness 1854, 2, SR 9/6388.
51	 ‘Looking Back, Early Medical Practitioners’, Yass Tribune, 11 April 1939: 2.
52	 R v Gardiner.
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‘it does not appear the police obtained possession of the horse’.53 In 1854 
Plunkett wrote in pencil on the back of a deposition concerning a constable 
robbing a prisoner he was transporting: ‘I do not understand how it is 
Constable James is also not committed—the evidence appears to apply 
equally to both.’54 Some tension is indicated in letters sent between Blake 
and Plunkett in 1851. Blake requested in 1851 that all the depositions in 
an inquest be returned to him by the attorney-general ‘for the purpose of 
being re-sworn in the presence of the prisoner. Was he to resume the Jurors, 
as he was Coroner as well, or was he to act in the capacity of magistrate?’ 
Plunkett wrote in pencil on the back of the letter for the information of the 
criminal Crown solicitor:

The depositions [are] to be taken before the Bench … as if the 
Inquest was not held at all. If Dr Blake had not suggested the taking 
of depositions to allow the Prisoner the opportunity of cross 
examination I should not have considered such a course necessary 
that I see no objection to it merely for more abundant caution.55

Plunkett was using the weight of his position; the re-swearing was either 
necessary or not. Blake, however, was distinctly referring to the Justices Act, 
which emphasised the prisoner’s right to cross-examine.

The bench forwarded complex requests. In 1850 they asked that depositions 
of a victim of highway robbery be heard before a Sydney bench as she could 
not travel back to Yass.56 The attorney-general did not reply to the letter. 
The bench wrote again, ‘not having been as yet favoured with your reply we 
have thought it our duty under all the circumstances to commit the prisoner 
for trial’.57 In Bennett alias Carroll, they wrote:

Although the nature of the evidence in the cases was, and is, 
unsatisfactory as to the positive identification of the prisoner, 
we  considered the strong suspicion which attached to Bennet 
rendered the course which we adopted necessary, namely that of 
sending him to trial.58

53	 R v Dunn, 2.
54	 R v Waters.
55	 R v Michael Coller 1851, 10, SR 9/6367.
56	 Police Office Yass to Criminal Crown Solicitor, 29 June 1850, in R v Heffernan and Cummins.
57	 John Watson JP to Attorney-General, n.d., in R v Heffernan and Cummins.
58	 F. Allman JP to Attorney-General, 19 July 1850, in R v James Bennett alias Thomas Carroll 1850, 11, 
SR 9/6360.
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In other letters, the magistrates discuss cases in detail: ‘It has occurred to me 
that it may be desirable to give evidence of Talbot’s state of mind immediately 
before this most atrocious deed—Mrs Cheer and her husband speak of it 
shortly after the murder.’59

The magistrates did not write with due attention to the knowledge and 
authority of the attorney-general and the issues they discussed were framed 
not as mutual concerns but as independent legal opinion.

The depositions also give some idea of changes of mind or dispute between 
court officials. Written in pen on the front of the case against John Webber 
was a note initialled by Manning in 1854:

There is no evidence of the completion of a rape the charge could 
be indecent assault under Mr Wentworth’s Act. Probably the girl’s 
appearance may enable some qualified person to give evidence to the 
effect of her being under 12.60

This note was completely crossed out in ink, and it appears no action was 
taken upon it. Such crossing out was not initialled. Conflict is also apparent 
in 1858. Attorney-General Bayley worked diligently on depositions from 
Yass, marking them in pen rather than pencil. In 1858 John Moore Dillon, 
Crown solicitor, commented on a case Bayley had already committed: 
‘[T]he principal witness in the case, Sullivan, was under committal for 
stealing  the  same horses when he appears to have been allowed to give 
evidence by the Yass Bench.’61 This may have been a criticism of Bayley 
allowing such an event to go without comment as much as the Yass bench.

What appears in Yass also is an emphasis on the legal requirements for married 
women. At Yass a married woman could not undertake a recognisance 
herself; her husband had to do it on her behalf. In 1853 the bench noted:

Thomas Colls appeared as the bondsman of Bridget Macdonald and 
surrendered her to the court he being apprehensive that she being 
now married will not attend the Court of Assize as such witness … 
Bridget McDonald now Bridget Hobcroft proposes as her surety in 
Colls place her husband John Hobcroft.62

59	 Nicholas J. Bernard to Attorney-General, 18 October 1853, in R v Talbot.
60	 R v John Webber 1854, 25, SR 9/6388.
61	 R v Murray and Hatfield.
62	 R v Charles Wilson 1857, 5, SR 9/6380.
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When ‘Miss Susan Potter’ was abducted, her stepmother’s new husband 
gave evidence: ‘I have never since my marriage given my consent to 
Miss Susan Potter leaving my protection.’63 This attentiveness to legal 
requirements derives from the bench’s concern with the law independent of 
the attorneys‑general.

Representation

The precision of the police at Yass in protocols surrounding arrest and 
in reporting what was said at the time of arrest may have resulted from 
experiences of cross-examination by prisoners in court. The operation of 
law at Yass was therefore structured by the accused as well as police and 
magistrates.

The accused was also able to make a statement at the end of a case and 
call witnesses in his or her defence. They were ‘warned’ before making any 
statement and many consequently ‘had nothing to say’ or made a brief 
statement as to the falsity of the accusations.64 Longer explanations were 
also entered into and a man accused of murder claimed that the blood 
on his clothes was the result of both cutting up a sheep and a subsequent 
nosebleed.65 Michael Cummins in his defence statement said he had won 
the purse he had been accused of stealing from two travelling men. Martin 
Heffernan stated he had received the order he was accused of stealing from 
‘a man who told me his name was William Brett’ after he won a bet at 
the Collector races.66 Heffernan was able to subpoena a man who would 
support his defence and the case was remanded twice until a letter from 
Robert Grant at Collector stated that he would ‘not know the robers from 
any man on the Race Cours’.67

There were defence witnesses. In Holmes, the magistrate James Davidson 
appeared to give evidence that he knew one of the prosecution witnesses: 
‘I  am almost certain he was brought before me as a magistrate for 
drinking.’68 Davidson was not the magistrate hearing the case and such 
use of the magistracy by an accused person is in keeping with the bench’s 
idea of justice.

63	 R v George Stephens 1853, 15, SR 9/6388.
64	 Alexander Thompson said, ‘I know nothing of the matter with which I am charged, either good, bad 
or indifferent’ and ‘No statement, I reserve what statement I have to make’, in R v Thompson.
65	 R v Hang.
66	 R v Heffernan and Cummins.
67	 Robert Grant to Dr Blake and F. Allman JPs, in R v Heffernan and Cummins.
68	 R v Holmes.
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A major figure at the Yass bench was the solicitor George Allman, who 
appeared at both coroner’s inquests and magisterial hearings. Allman 
appeared in 15 of 62 cases and Mr Ryall appeared in one. Allman’s questions 
often invoke the idea that permission was given to take a horse or cow, that 
the prosecutor had some other quarrel with the defendant and that the 
case was a fabrication. He undermined the detail and the day or time when 
something was supposed to have happened. Many witnesses floundered 
under his questioning, but the cases still proceeded to Goulburn for the 
assizes and the attorneys-general seem unaffected by Allman’s skill.

William Sawyer, licensed squatter, claimed under Allman’s questioning 
in 1853:

The prisoner was not in the habit of riding that horse by my 
permission—I requested him to go to Mr Bootes about some hay 
but he did not go … [The] prisoner was not in the habit of taking 
the saddle and bridle by my permission he had one of his own. 
I never offered to lend him my hat.69

At times Allman was employed by one or two prisoners and a third remained 
undefended. In these cases, he would seek to establish his own client’s 
innocence at the expense of the undefended man.70 Allman’s appearance at 
all in court attests to the community’s interest in a justice more aligned with 
the textbook perspectives of law.

What Allman exploited in his defences was the feeling that cases were part 
of a continuum of court use by the local population, where justice was 
meaningless and courts were part of popular dispute. It is difficult not to see 
this element of false swearing in all benches and hints of it appear in most 
cases where defendants were of equal status.

Yass defendants, possibly because of the influence of the solicitor Allman, 
were most likely to decline asking questions of witnesses. The depositions 
were  duly marked ‘prisoner declines to ask any questions’ after each 
deposition. The Yass bench made much of warning the prisoner that if they 
made a statement, it could be used in evidence, so perhaps silence was thought 
to be the best approach. Unlike the South Coast, here defendants seem 
wary. If questions were asked, they were most likely asked of the constables 
and, as in Orange, they were astute questions. Alexander Thompson was 

69	 R v Gardiner.
70	 R v Francis Clarke and Edward Prior 1854, 27, SR 9/6388.
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able to get the chief constable to say that he did not give Constable Lockett 
the authority to allow the prosecutor in the case to examine money reputed 
to be stolen. He undermined the whole basis of the case.71

The absence of the Aboriginal subject at Yass

The Aboriginal polity is apparent in press reports at Yass for the second half 
of the nineteenth century. In 1857 there was ‘a Black’s camp a short distance 
from the town’,72 and in August:

A very large number of the Aborigines have camped about a mile 
and a half from Yass, and on Tuesday several of the townsfolk visited 
the camp for the purpose of witnessing a corroboree. The blacks are 
known as those of the Lachlan, Murrumbidgee and Binalong and 
large numbers of them are daily to be seen roaming the town. The 
reason of their gathering—if indeed they have any is not known.73

In August 1859 the Sydney Morning Herald reported that Mount Charcoal 
was visited ‘by the last surviving remnants of the Aboriginal race in the 
Gundagai district’:

One of them was Sir Niger Varre whom the Reverend Dr Lang has 
immortalized and who saved so many lives during the great flood at 
Gundagai. He was accompanied by Tallboy, Boco and a few of their 
female friends from Wagga Wagga. On being interrogated as to 
their business on the Adelong they replied they had use for a reef.74

The camping place near the town remained during the rest of the century 
and was challenged in the early twentieth century.75

The second group of people came from the south. The border between 
New South Wales and Victoria was porous and people travelled back and 
forth to the goldfields and towns. Victorian newspapers were widely read, 
and Melbourne was regarded as the closest city. Victorian newspapers 
reported the development of a land agreement between a deputation of 
Aboriginal people and the Victorian Government in 1859. The deputation 
was introduced to the Commissioner of Crown Lands by William Thomas, 
the Victorian Protector of Aborigines. The names of the deputation were 

71	 R v Thompson.
72	 Bathurst Free Press and Mining Journal, 9 September 1857.
73	 ‘From the Yass Courier of Saturday’, Sydney Morning Herald, 18 August 1857.
74	 ‘Adelong Mining Journal’, Sydney Morning Herald, 23 August 1859.
75	 Read, A Hundred Years War, 57–58.
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‘Beaning’ (a chieftain), Wonga, Munnarin, Murrin Murrin, Parngean, 
Baruppin and Koo-gurrin.76 The reporter described the men ‘attired in the 
same manner as sailors or labourers of an inferior class. They wore coarse 
jumpers and trousers, three of them had coats.’ They were granted the land 
and after ‘arrivals from the various parts including the Delatite, Broken 
River, Murray etc’, came to see the grant. Later messengers were dispatched 
to the Yarra, lower Goulburn, Murray and Bendigo rivers and ceremonies 
held.77 Despite the paternalism apparent in the granting of the land, the 
grant was fitted into the Aboriginal polity. News of these developments was 
read about in the press available at Yass. That Aboriginal people did not 
figure large in the criminal law in Yass compared with other areas means 
they were not incorporated into the notion of subject. It is difficult to 
find accounts of violence to Aboriginal people at Yass in the 1850s.78 This 
does not mean they did not occur. The footprint of the Supreme Court in 
Yass did not incorporate Aboriginal people; it is not certain whether they 
remained in the non-Aboriginal mind a ‘conquered people’.79

There was a case at Cooma, a bench some distance away, in 1858 in which 
Scabby Harry was pursued for rape. He went to the Corrowong and 
‘intelligence reached Bombala where a party augmented by Mr T Simpson, 
Mr B Allan, Mr Hayden, Mr Charles Bell, JP, [and] Mr John McLachlan’ set 
out in pursuit. Four Aboriginal men gave information as to his whereabouts 
in exchange for money and Scabby Harry was captured.80 The pursuit 
resembled a punitive raid, particularly in the involvement of gentlemen, 
but Harry was not shot. Also, in keeping with Victoria, there is some use of 
the law by the four men who informed.81 This was also present in 1852 at 
Tumut when ‘intelligence has just been received at the Crown Lands Head 
Quarters in Tumut, also a bench some distance from Yass, through the 
Tumut blacks’ about the murder of ‘a half caste’ girl named Sally McLeod by 
an Aboriginal named Yaree or Coonong Deramundinna, son of Bobby, King 
of Adelong, who was her husband. Aboriginal people led the commissioner 
to the burial place of Sally McLeod. Warrants were issued by the Tumut 

76	 ‘The Aborigines of the Goulburn District’, Argus, 8 March 1859.
77	 ‘Aborigines at Goulburn’, Mount Alexander Mail, 8 March 1959.
78	 R v Robert Ward alias Bob the Lawyer 1857, 1, SR 9/6410; R v McLaughlin 1854, 7; R v Davy Storr 
1856: Nymbodia, Wee Waa and Armidale cases, respectively.
79	 The Supreme Court’s response to the idea of recognising Aboriginal people as conquered rather 
than subjects was to thwart an exterminationist clique, according to Douglas and Finnane, Indigenous 
Crime and Settler Law, 45–47.
80	 ‘New South Wales’, Brisbane Herald, 16 October 1858.
81	 Paula Jane Byrne, ‘The New South Wales Bar and Aboriginal People: Making Aboriginal Subjects 
c. 1830–1866’, History Australia 15 (2018): 413–29.
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bench, but this is the last we hear of the case.82 Those who initiated the case 
were Tumut Aboriginal people. At Yass, however, no such interest appears in 
bench or policing records. The researcher, then, is presented with a region in 
which the absence of Aboriginal subjects is an important component of the 
practice of the law and the newspaper evidence shows an idea of Aboriginal 
governance was present.

Non-Aboriginal culture and the law in Yass

Yass had a strong police culture and the word ‘bushranger’ appeared there 
when it did not yet appear in other regions.83 There was a fine eye for cloth 
as well as dress at Yass that does not appear in the records of coastal benches. 
Two armed men who bailed up James Ward, landlord of the Golden Fleece, 
had ‘white crepe or muslin’ over their faces. ‘Fustian or Tweed trousers’, 
‘a light tweed coat and fustian trousers’, said Richard Howarth in the same 
case. The men took a ‘cashmiri shawl, [and] a black silk scarf ’.84 In 1858 
‘a shepherd’s plaid cowl’ was stolen from George Patrick; the thief put it on 
and was seen later ‘in a kind of check coat’.85 John Williams sold two ‘scotch 
twilled shirts and moleskin trousers’ to Martin Heffernan.86 Hamilton 
Hume noted a man he saw galloping across his paddock had on ‘a light 
coat’.87 Being ‘in shirtsleeves’ was something to be noted and it seems the 
wearing of coats was a matter of etiquette.88 When a man wanted to fight in 
the Royal Hotel, he ‘took off his coat to fight’.89 The coat was important to 
mention, and taking it off an act of aggression.

There is also an emphasis on eating together and of eating being part of the 
measurement of time during the day. ‘Thompson came first and ordered tea 
for two,’ says Thomas Colls of two men who came to his public house.90 
James Talbot called ‘at Shine’s lighted his pipe and drank some tea there’.91 
‘We eat the bread and fried the eggs and the pork,’ said Isaac Johnson of he 
and the constables who were taking him to Yass.92 Watches do not appear 

82	 Goulburn Herald, 11 September 1852.
83	 ‘The bushrangers went toward Yass’: evidence of Dennis Kelliher, in R v Thompson.
84	 R v Bennett alias Carroll.
85	 R v Moreton.
86	 R v Heffernan and Cummins.
87	 R v McDonald (1854).
88	 R v Talbot.
89	 R v Charles Shearman 1854, 23, SR 9/6388.
90	 R v Thompson alias McGuinness.
91	 R v Talbot.
92	 R v Waters.
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to be consulted as much as elsewhere, nor stolen or carried. Breakfast and 
‘after breakfast’ were important to mention, as were dinner and tea.93 Who 
ate where was an important indicator of where a person lived.

Inns and public houses figure large in the court records. Defendants are 
seen drinking in them and constables are contacted. When John Riley 
went to  the house of Patrick Keys, he asked Keys to give his mate some 
rum: ‘[A] woman brought out a tumbler full, saying there was half a pint 
there, the woman demanded two shillings.’94 This was not a public house 
but spirits were still being sold there and it seems many houses sold spirits 
despite not being licensed.

Illegal behaviour was influenced by what constituted evidence in a criminal 
case. If highway robbery was detected through appearance, a disguise should 
be worn and your voice should sound different. ‘The prisoner was talking 
through his nose, a rag was hanging down on his forehead as low as his 
eyes,’ said Mary Ann Tunney of a man who robbed her father’s camp.95 
The brands should be cut out of cattle lest a carcass be identified.96 Horses 
ran away and were caught; it was possible to say you were simply holding 
onto one until you got to the pound. Yass defendants seem more schooled 
in how to avoid detection. Together with constables, they shaped how law 
worked. ‘I suppose this will be a Goulburn job,’ said the prisoner Charles 
Turton on his way to the lockup in 1859.97

That the requirements of the Justices Act could be so quickly incorporated 
into ways of doing law at Yass is indicative of the importance of culture 
to legal change because elsewhere in the 1850s there were far fewer rights 
to be found in depositions. The Yass magistrates and clerks worried at the 
law, they challenged the attorneys-general in that worry and they produced 
complex documents with details altered as easily as spelling. This is not 
an example of improvement in legal practice, a forward movement in any 
sense, but rather an example of how curiously change in what is understood 
as law develops.

93	 R v Thompson.
94	 R v Keys.
95	 R v Trapp.
96	 R v William James 1856, 24, SR 9/6403.
97	 R v Joseph Turton and Charles Turton 1859, 26, 27, SR 9/6425.
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The movement south and west illuminates the policed nature of these 
regions, with mounted police and road patrols appearing as key players 
in the management of local populations. This was the result of localised 
interpretations of the convict system and all the terminology associated with 
it, including the word ‘free’. Active constables made use of different sources 
of intelligence and their purview was well outside the towns in which 
they were based. The detail constables give us derives from the amount of 
criticism they received at the hands of the attorneys-general and the level 
of criticism was invited by local magistrates. While the personality of a 
single local magistrate could determine the personality of the bench, it is 
the capacity of law to be made so malleable that shaped local cultures of law.

Right of reply
Ngunnawal correspondent Michael Bell, Indigenous Liaison Officer at the 
Australian War Memorial, was happy with how Aboriginal people were 
represented.

Balranald
Balranald, on the Murrumbidgee River, is in semi-arid, flat far south-
western New South Wales. Saltbush and mallee scrub predominate. The 
town was established in 1850 on an older major trading route for cattle and 
sheep for Adelaide markets.98

In 1859 the clerk of the Balranald bench George Edwards wrote to magistrate 
John Kelly:

I have the honour to request you will inform me your opinion 
with respect to the legality of inserting in the list of electors for the 
Electoral District of Balranald the names of Aborigines resident in 
the District, a list of which has been handed to me.99

It is not apparent who gave the list to Edwards and Kelly’s reply has not 
survived. Chief constable Simon McDonald had the responsibility of 
updating the electoral roll, but Edwards writes as though he has received a 

98	 Morey, ‘Reminiscences of a Pioneer in New South Wales’.
99	 George Edwards, CPS, to John Kelly, 31 January 1857, Balranald Letter Book, SR 4/5503.
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separate list and this is of all the Aboriginal people in the district, not just 
those on one run. This district-wide approach also suggests that Aboriginal 
people gave their names for the electoral list and that they may have had an 
interest in voting. The incident was reported in the Daily News and reprinted 
in other newspapers.100 This list has been discussed by Naomi Gabrielle 
Parkinson in her analysis of Aboriginal people and the franchise and appears 
also in Curthoys and Mitchell. The Balranald magistrate Augustus Morris 
had wanted to bring in a short act to disqualify Aboriginal people but was 
unsuccessful.101 Morris may have been behind the creation of the list, but it 
is the clerk’s response that is relevant here.

Edwards’ precise concern with legality emerged from a culture in which 
magistrates felt they knew more about law than the attorneys-general. While 
there are very few assize cases emerging from Balranald, the bench books for 
the entire 1850s survive as well as the letter books. This idea of legality 
understood at Balranald incorporated information that was overheard, 
and talk was a major component of criminal cases. Emphasis on proper 
procedure and reporting meant that speech was accurately reported, and 
changes of mind and slang were included. This opens a terrain hidden in 
the north-western benches. Publicans controlled much of the way the court 
worked and took up most of its time, as they did in the north-west, but at 
Balranald their machinations are exposed.

Aboriginal subjects

First Nations people at Balranald have their own history, some of which 
was made available in the return of Mungo Man and Mungo Woman.102 
Aboriginal people were crucial in two cases sent to the attorney-general 
in the 1850s. William Taylor would not have been committed without 
the evidence of an Aboriginal man, Pompey, in 1857. The publican 
Mrs Lowcock sent for Constable Hannan to say a man in her public house 
had been robbed, having the pocket of his moleskin trousers cut off. All men 
in the house were searched and nothing found. From ‘information received’ 
from Pompey, who had been washing clothes near the inn, Hannan arrested 
three men whom Pompey had overheard talking about ‘big one money’. 

100	Illawarra Mercury, 3 February 1859.
101	Naomi Gabrielle Parkinson, ‘Impersonating a Voter: Constructions of Race, and Conceptions of 
Subjecthood in the Franchise of Colonial New South Wales, c. 1850–1865’, The Journal of Imperial and 
Commonwealth History 47, no. 4 (2019): 652–75; Curthoys and Mitchell, Taking Liberty, 340.
102	Jajoo Warrngara: The Culture Classroom (Brisbane: SharingStories Foundation, 2022), jajoowarrngara.org.
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Pompey went to a tree, saw the marks of fingers on the ground and followed 
foot tracks to where he found a purse containing £20. The magistrates took 
the evidence of Pompey, which they included in the case. The criminal 
Crown solicitor noted in the column ‘not evidence’. The magistrates’ letter 
accompanying the case did not contemplate that Pompey would not be able 
to give evidence; rather, Chief Constable Hannan wrote that ‘owing to the 
uncertainty of getting black fellows to come forward at the time wanted 
I Chief Constable Hannan hereby certify the evidence by the blackfellow 
Pompey’. The case had initially been sent not to the attorney-general but 
to the Inspector-General of Police. They had done this because, they wrote, 
they were not confident about the appearance of the man who had been 
robbed, Edward Stephens, before the assizes. They had no concerns about 
Pompey’s evidence. Rather than the attorney-general replying to the bench, 
he replied to the Inspector-General of Police William Mayne. Mayne wrote 
to the bench that there was insufficient evidence for the prisoner Taylor to 
be tried for stealing but not for conviction under the Vagrant Act:

The Aboriginal evidence cannot be received but facts ascertained 
by competent witnesses as to what he pointed out can be proved, 
this track though would not have been observed by a white man 
unaided, but which are seen when pointed out can be sworn to. The 
Chief Constable maybe can speak to the direction of the tracks—​
if there were any clearly visible he should have compared them with 
shoes worn by men under suspicion.103

The cross-purposes of the attorney-general and the bench are apparent here. 
The bench was not aware that Pompey’s evidence was not legal and the 
person they asked about the attendance of the victim was the Inspector-
General of Police, not the attorney-general. How deliberate was such ill 
recognition of the authority to which they directed their question is unclear. 
When castigated by the attorney-general for sending copies of depositions 
rather than the original, they wrote to him that they believed the case would 
not be proceeded with only because they could not secure the attendance of 
the victim.104 They were making the attorney-general’s task their own.

Pompey was central to this case and the magistrates accepted Aboriginal 
evidence in other cases. In the inquiry into the suicide of a white man 
working for John Lecky Phelps in 1852, an Aboriginal man, Bullen Bangy, 
who had loaned his gun to the victim, gave evidence and signed with an ‘x’. 

103	R v William Taylor 1857, 2, SR 9/6404. 
104	ibid.
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The inquiry was held so that Bullen Bangy would not be delayed in his 
wish to leave the locality. Jemmy the Ram, another Aboriginal man, gave 
evidence that he directed the deceased to ‘Jimmy Buttubungy’s camp’ 
because he asked for ‘the Blackfellow who had the musket’. He also signed 
with an ‘x’. This case was sent to the attorney-general.105 The case against 
James Johnson alias Cooper rested upon the evidence of Jessie Dare, who 
had ‘heard from the Blacks that one man had murdered another in a billy 
bong near the Darling and he had burnt him in a fire. Dare said that he did 
not know the blackfellows name who told me but I know him by sight.’106 
He expected that the man would be called to give evidence. While the status 
given to Aboriginal evidence is apparent elsewhere in New South Wales, at 
Balranald, it is central to the construction of these cases. One can see in 
this environment how it would be possible for a clerk to check the legality 
of putting Aboriginal names on the electoral roll or how it was possible for 
someone to collect those names in a group.

Billy the Bull in 1851 and Billy, Aboriginal of Paika run, in 1854 were the 
only Aboriginal defendants in this period for whom cases were entered in 
the bench book. Nanang Cobra Billy was discharged in 1859 because there 
was no evidence against him. The charge was not given.107 In the case against 
Billy the Bull, the evidence of constable William Eaton stated he had heard 
from another Aboriginal man, Happy Dingo, that Billy had killed two white 
men. William Darcy, constable of the Moulamein police, apprehended Billy 
2 miles below Reynolds’ station at the Aboriginal camp on the Murray River. 
Darcy asked Billy whether the account was true and he answered, ‘[O]nly 
a croppie’ and that another Aboriginal man, Tommy Mitchell, was with him 
and cut out the victim’s belly fat. Darcy fully believed that Billy understood 
the questions he asked. The case had begun with William Darcy’s evidence 
that he heard from the magistrate George Morey that a warrant for Billy 
had been granted; he made no mention of Eaton or Happy Dingo. Nor 
was Tommy Mitchell ever mentioned again. In a deposition that gives yet 
another story in the case, the squatter William Ross said he had sent an 
Aboriginal man, Jacky Jacky, down to Commissioner McDonald to report 
what Jacky had told Ross—that Billy had murdered a ‘croppie’ whitefellow. 
There seems to be too many constables giving evidence, two magistrates 
were consulted in the case and everyone had been told something by an 

105	Copy of Depositions Death of James Lavery, 30 October 1858, Balranald Bench Book, State 
Archives Collection, SR 4/5505.
106	James Johnson alias William Cooper, 6 September 1850, Balranald Bench Book.
107	Nanang Cobra Billy, 21 June 1859, Balranald Bench Book.
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Aboriginal person. This elaborate approach is, however, in keeping with 
the Balranald style of taking down evidence: someone who had ‘heard’ 
something was as crucial as someone who was a witness.

Billy the Bull had no English, which is indicated by Constable Darcy saying 
he was sure whether Billy understood him, yet the constables report him 
speaking in the colony-wide pidgin apparent in Aboriginal confessions. 
‘Baal’ in this case is used when Constable Darcy asked Billy if he had 
speared the victim. Billy said baal, he had just hit him above the ear with 
a tomahawk. ‘Baal’ elsewhere was used to mean ‘I am telling the truth’, and 
it appears at the beginning of supposed confessions to the Native Police. 
When the bag of bones was shown to Billy the constables reported Billy as 
saying that yes, that was the man. Billy may have admitted to nothing and 
he may have had no conversations with constables.

The constables said they asked Billy what he had done with the body. He 
said he had put it in a log, so the wild dogs would not get it. Billy took 
them to the place where the body had been placed, but it was not there. Two 
Aboriginal people, McDuff and Toowakky, were brought from Reynolds 
to dive for the body and each dive and its outcome were listed. Finally, 
they emerged with a rib bone and other bones were found. That bones 
were all that was found is indicative of how long before the discussion of 
killing with Mr Ross the event had taken place. Joseph Lowcock, publican, 
came forward to say a man named Scotchy stayed at his house in September 
1850; he was travelling down the Darling River for work. Fourteen days 
after Scotchy left, a man ‘named Richardson, I believe he is in Adelaide’, 
told Lowcock that Scotchy was travelling with Billy the Bull, and he had 
every reason to believe he had been killed by the Blacks.108

The case has elements of concoction. The account represents Aboriginal 
people as the instigators of the case; Jacky went to Mr Ross, Happy Dingo 
giving the same information to Constable Eaton. Even if it is a concoction, 
it gives Aboriginal people the same relationship to law expressed in other 
cases at Balranald. They were represented as instigators. The positioning of 
Aboriginal people at Balranald differs from Yass; there was most certainly 
an Aboriginal subject.

108	Billy the Bull, 2 May 1851, Balranald Bench Book.
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Billy was committed and escaped from the constable who was taking him 
to the Goulburn Assizes in June 1851. In August that year, the Bathurst Free 
Press gave a glowing account of the bravery of publican William Graham, 
who singlehandedly went to an Aboriginal camp near McCullin’s run on the 
lower Murray where he had heard that Billy was staying. ‘Gallant’ Mr Graham 
managed to persuade Billy in Billy’s own language to accompany him and 
tied him with a dog chain and returned him 40 miles (65 kilometres) to 
the lockup at Balranald. He had ‘bravely’ passed several camps on the way. 
Such hyperbole was common in newspaper reports of pursuit of Aboriginal 
people. This hyperbole is apparent also in the magistrate Edmond Morey’s 
memory of Billy for which the language of outlawry was used: Billy was 
responsible for many deaths, which he affected by staking white men to the 
‘bottom of the river’. In this account also, Billy was given up by people of 
his ‘own tribe’ who were afraid of him.109 Billy escaped from the watchhouse 
again in October 1851 and he did not appear before the assizes.110 A man 
named Billy the Bull received blankets at Yass in 1858, but it is not clear 
whether it was the same man.111 In the newspaper reports and in Morey’s 
memories, one can see how history is produced by non-Aboriginal people 
with use of the tropes of fear and outlawry. Billy was not pursued across the 
country in the manner of Sippy at Warialda or Scabby Harry at Cooma, 
with the press eagerly reporting all sightings and utilising the language of 
the frontier.112 This language did not appear at all in the records of the 
Balranald bench. Rather, Aboriginal people were described as having interest 
in utilising law.

In the case against Billy of Paika in 1854 for murderous assault of Margaret 
Hart, the senior constable James Johnson stated that ‘he knew nothing of the 
character of the blackfellow, I have seen him in Balranald before’. Though 
the case should have resulted in committal, it was kept at bench level—
something also found at Warialda and Armidale. The idea of Aboriginal 
people having a ‘character’ is not the language of the frontier and the case 
has other aspects that distinguish it from coastal perceptions of Aboriginal 
people. Billy had been cutting wood for Margaret Hart, she came into her 
house in Balranald and he attempted to choke her. Billy intervened in her 
testimony to say that ‘I have been living at Yanga but belong to Paika’. 

109	Morey, ‘Reminiscences of a Pioneer in New South Wales’.
110	Sydney Morning Herald, 24 October 1851.
111	Yass Courier, 29 May 1858.
112	Scabby Harry: Sydney Morning Herald, 2 October 1858; Moreton Bay Courier, 13 April 1859. 
Sippey: Moreton Bay Courier, 17 December 1853; The Banner, 20 December 1853.
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This  was duly copied out by the clerk despite it having no immediate 
relevance to the evidence given. An hour after the assault, James Johnson, 
Constable Rumfield and Margaret Hart’s husband, James, proceeded to the 
Aboriginal camp where the prisoner was pointed out as being the man who 
committed the assault. James Johnson said he ‘told the prisoner of the charge 
against him and Billy said he knew nothing of it’. Billy was sentenced by the 
bench to three months’ hard labour at Deniliquin gaol.113 The formalities of 
the law were followed in this case where they were only mimicked in Billy 
the Bull’s case. None of the language of the frontier appears among any of 
the deponents. If one were to ask the people of the town where Aboriginal 
people fitted in the legal system, they would not resort to words such as 
‘savage’ or ‘mischief ’.

The deposition and signature taken from Bullen Bangy in 1852 by the 
bench indicate that Aboriginal information was regarded formally. Two of 
the four cases before the assizes derived from Aboriginal information. This 
does not mean that there was no violence against Aboriginal people during 
the 1850s. In 1854 constable Dennis Hannan shot Old Jacky in the back. 
Hannan, according to the Goulburn Herald, had ‘fallen in with him’ while 
travelling, yet the same report states he went to the Aboriginal camp at 
Wakool specifically to arrest Old Jacky. Hannan kept him locked in the 
Wakool Inn. In the morning, Old Jacky escaped, Hannan called ‘stand’, but 
Old Jacky did not stop. There was no inquest or hearing into this shooting 
and the Goulburn Herald stated that Old Jacky was wanted for the murder 
of young Mr Beveridge ‘a few years ago’.

That shooting of Aboriginal people was wrong was apparent in Balranald in 
1855 when a hutkeeper shot an Aboriginal man, Serjeant, to whom he had 
been giving rations. Samuel Judd, employed at Booyingo, Mc Evoys’ run, 
said he ‘came to Balranald on Monday 10 February to deliver myself up to 
the Police in consequence of being compelled to shoot a blackfellow in my 
own defence’. He had been in the habit of feeding Serjeant and his family 
‘to keep peace with him’. An argument resulted from Serjeant wanting wood 
that Judd had gathered. Judd said no and Serjeant wanted to fight. Judd felt 
cornered in his hut next morning when Serjeant confronted him with a 
cutlass and a double-barrelled gun. He shot at Serjeant, who walked away. 
Later he saw the body rolled up in something like a log and being carried 
away by the Blacks on their shoulders. Judd was discharged ‘to appear again 

113	Billy, Aboriginal of Paika, 15 February 1854, Balranald Bench Book.
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if called upon’.114 This was neither inquest nor a pretrial decision; there was 
no bail. Yet Judd, like Jones on the South Coast, had come to the bench to 
give himself up.

Creating the records

One of the earliest acts of the bench at Balranald was to obtain a copy of 
Callaghan’s Acts of Council.115 The relevant Acts of Council were set out in 
the bench book when they were pertinent to a case. As well, all that was 
said in court was copied by the clerks, however irrelevant it may have been. 
Defendants before the bench were able to ask questions and make statements 
in their defence, even in minor cases. The requirements of the Justices Act 
were dutifully followed. The bench book, however, cannot be regarded as 
complete. After 1858, the results of cases were not recorded and numbers 
decline. George Edwards asked for a transfer east in February 1859 and 
had an exchange organised with ‘Mr Sinclair CPS at Goods Inn, Nanango’, 
but it does not appear his wish was granted. In April the magistrate Joseph 
Phelps asked for leave of absence for Edwards due to the precarious state 
of his health.116

The bench book is further complicated by the steady appearance of notes 
regarding the management of money set out in formal terms. Edwards’ 
financial transactions on behalf of the bench were then noted closely in the 
bench book. George Edwards had John McDonald, chief constable, sign 
the following entry in the bench book: ‘Received from Mr George Edwards 
Clerk of Petty Sessions £2.10 sterling being my proportion of the Moiety of 
the fine imposed on Charles Thatcher of Gundagai for Hawking without 
a licence.’117

The formal use of the word ‘moiety’ suggests Edwards wished to show his 
knowledge of the law, and that formality is apparent in both the setting 
out of the bench book and perhaps the magistrate’s relationship to the 
centralised authorities of the attorney-general and the auditor-general. 
They assert themselves. In Taylor, they wrote that the reason they sent the 
case to the Inspector-General of Police in the form of copied depositions 

114	Samuel Judd, 17 December 1855, Balranald Bench Book. 
115	Magistrates to Colonial Secretary, 18 April 1850, Balranald Bench Letter Book, State Archives 
Collection, SR 4/5503.
116	George Edwards to Colonial Secretary, 10 February 1859; Joseph Phelps to Colonial Secretary, 
9 April 1859: Balranald Bench Letter Book.
117	Balranald Bench Book, 19 December 1857.
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was because they ‘at the time believing the case to be one for noto act in 
judicially that ministerially the forms referred to in the Act of Council Vic 
43 S7 were not used’.118

The person who would be using the forms ‘ministerially’ was George 
Edwards. The terminology refers to a no case finding, but the decision 
should have been the attorney-general’s.

Something peculiar to the Balranald bench was the underlining of key 
evidence in depositions in pen, before they were sent to the attorneys-
general. Evidence was later underlined again in pencil by the attorney-
general, who was the first person to read depositions on their arrival in 
Sydney. Who exactly underlined these points at Balranald is unclear; it 
may have been Murray or Edwards or one of the magistrates, but the same 
underlining appears in the bench book copy of the case against Elizabeth 
Robinson, made out before the depositions left Balranald.119 The Balranald 
bench was acting as though it knew the law as well as the attorney-general.

Balranald magistrates were Joseph Phelps, John Lecky Phelps, Stephen Cole 
(the Commissioner of Crown Lands), George Morey, Edmond Morey, 
George Macdonald, Frederick Walker (for a brief period before he began 
his command of the Native Police), John Scott, George Hobler, George 
Murray, Edward Plunkett, Augustus Morris, John Kelly and Henry Shiells—
the last two being police magistrates. All the gentlemen listed had travelled 
overland to take up runs in the lucrative period of the establishment of 
South Australia in the 1840s when food and stock were transported to 
Adelaide. Edmond Morey’s remembered history gives the story of the early 
settlement around Balranald. Like elsewhere, it was a place of brothers 
and relatives marking runs and later negotiating with the government in 
Sydney as to the validity of these claims. Balranald resembled the rest of 
New South Wales. These gentlemen would move further afield, taking up 
runs in Queensland and west up the Lachlan River. They dined, hunted 
and socialised as well as taking up positions as magistrates. Joseph Phelps 
was a Quaker, as was apparent when he appeared to give evidence against a 
servant. He was influential in the early 1850s and it may have been him who 
produced the openness of the bench and its adherence to the Justices Act.

118	R v Taylor.
119	R v Anne Robinson 1850, 12, SR 9/6360; R v Walsh.



LAW IN THE NEW DEMOCRACY

208

The most active chief constable was Dennis Hannan, who, in 1855, began 
to arrest people he regarded as ‘suspicious’. Daniel Smith in July of that year 
was arrested for ‘travelling under suspicious circumstances with firearms 
and suspected of breaking into a hut’. He was found at an Aboriginal camp 
where he had been staying for two days. Despite the depositions from the 
man whose hut had been robbed, there was no property found on him. 
He was sentenced to 14 days in Balranald lockup ‘as a vagrant’.120 Hannan 
arrested two other men on suspicion of breaking into a hut. There was 
property found and sworn to by a Chinese man, Chin Choo. The bench 
confined the men as rogues and vagabonds.121 Hannan took William 
Hendry into custody, ‘who he had reason to suspect of intending to commit 
an assault at the Balranald Inn on a Mrs Mozely’. Hannon took £2 from 
Hendry. The bench required that this be returned but that Hendry be 
watched by the constabulary as he was ‘a dangerous character’.122 In the 
same month, Hannon arrested not only a man he suspected of theft but also 
Thomas Lowcock and John Ralph, who worked at the Balranald Inn where 
the money had been stolen.123 While arrests for drunkenness increased after 
Simon McDonald became chief constable, there was no indication that the 
intensive policing of Hannan remained.

Notable at Balranald are cases, 21 of 83, in which constables were charged 
with neglect, drunkenness or incompetence. Four constables resigned 
during the period. This may suggest diligence on the part of the chief 
constables who brought the charges, but it could also indicate discontent 
and an absence of authority. Allowing prisoners to escape occurred in cases 
related to the assizes. Billy the Bull, William Taylor, Edward McMahon and 
Francis Howard were all to be taken to Goulburn for the assizes, yet they 
escaped when lesser offenders did not. James Carter, the lockup keeper, 
was suspended. He claimed he did not receive a bribe to let McMahon and 
Howard go and his wages were returned to him by the Commissioner of 
Crown Lands and magistrate Stephen Cole.124

If the cases before the bench resembled those of Molong, Orange or 
Yass, Balranald would be another example of a diligent magistracy and 
constabulary faced with a litigious local population. But chief constables 
and George Edwards himself were brought up on charges of illegally selling 

120	Daniel Smith, 20 August 1855, Balranald Bench Book.
121	John Gordon, George Felton, 20 August 1855, Balranald Bench Book.
122	William Hendry, 5 November 1855, Balranald Bench Book.
123	William Dixon, 5 November 1855, Balranald Bench Book.
124	Application of James Carter, 14 June 1855, Balranald Bench Book.
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alcohol and the bench seems largely in thrall to local publicans William 
Graham, James Lowcock and Jane Lowcock—all related and adept at 
concocting cases.

Publicans and law

Thirty-four entangled cases before the bench show the power of local 
publicans. In September 1850 Richard Jones came before the bench to say 
he had heard Constable Thurston say in the kitchen of a public house in 
Balranald that:

Lowcock’s drays were over the river and Lowcock was selling grog 
and that he Thurston had received instructions from Mr Scott 
and Mr Hobler and the magistrates of the district not to interfere 
with Lowcock and that if he did do so it would only be for his own 
advantage.125

This was an enormous accusation that included all the Balranald magistrates 
and the constables in corrupt activity around the sale of alcohol from a 
dray. George Macdonald, the only magistrate sitting, dismissed Thurston 
from the police for ‘speaking improperly of the magistrates in the kitchen 
of the Balranald Inn’.126 There was no action concerning the dray, the other 
constables or the involvement of the gentlemen and magistrates John Scott 
and George Hobler. The reader is blocked from further inquiry and the 
Balranald bench itself becomes bound up with the highly profitable trade 
in spirits and wine.

John Marks, servant to Joseph Lowcock, appeared to say he had received 
spirits and wine from Lowcock with the understanding he was to pay for 
them. Lowcock pleaded not guilty. Lowcock had a defence witness, his 
servant William Hodgson. He was perfectly satisfied, he said, that Marks 
had received no spirits or wine. The case was dismissed by the magistrates. 
Marks claimed he received rum on another occasion. Under questioning by 
Lowcock, he said that he lived at O’Dell’s public house and:

had no understanding with Mr O’Dell that I was to be fed all that 
time, and well paid if I got you fined. I never told you I was to get 
£10 from Mr O’Dell if I prosecuted you.127

125	Constable Thurston, 7 September 1850, Balranald Bench Book.
126	ibid.
127	Joseph Lowcock, 18 November 1850, Balranald Bench Book.
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Richard Jones supported Marks’ account. Leighton Robinson appeared to 
say that he had frequently remonstrated with O’Dell for keeping Marks 
about the place and O’Dell told him that:

if he did not keep Marks about the place and give him credit he 
would not file information against Lowcock and the business of the 
Public House in which I am living would be ruined. Mr O’Dell told 
me that if he was in my place he would allow Marks to go without 
paying the account provided he would prosecute you [Lowcock].128

One can see the court in action in this account where the defendant 
dominated the space in his questioning and the witness spoke directly to 
him. The court requested Robinson say when this conversation took place; 
Robinson said it was after Marks made his complaint. Questioned by 
magistrate Joseph Phelps, he said:

I once asked you to receive an information against Lowcock for sly 
grog selling I then stated to you that I might as well shut up the 
house if Lowcock was allowed to sell grog in the manner he had 
been doing.129

Lowcock was fined £30 for this offence. On 23 November, Jane Lowcock 
brought a charge against Marks of stealing trousers ‘six months ago’ 
belonging to her husband, Joseph. She said she ‘would have pressed the 
charge against Marks even though [if ] he had not appeared against my 
husband as a witness’. On Marks’ questioning, she did agree she washed 
for him and he claimed he could have obtained the trousers by mistake.130 
He was discharged.

The bench presides over wild accusation and counterclaim. There was no 
stolen property mentioned in a burglary case that was also marked up as a 
deposition but not completed. What was important was what people heard 
about spirits being sold and the disparate and conflicting accounts were left 
to play out by the magistrates who may or may not have been involved in 
or tolerant of the trade Lowcock was carrying out. This shifts the purview 
of the court into feud but because it is all written out so diligently by the 
clerk, it has the appearance of legitimacy, just as at Carcoar, where such 
machinations were carefully obscured. We can see some of the dynamic 
around publicans that is obscured in bench entries in other areas such 

128	ibid.
129	ibid.
130	John Marks, 23 November 1850, Balranald Bench Book.
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as Armidale and Warialda, where constables were at the beck and call of 
publicans and law centred on public houses. We obtain an insight because 
of the propensity for detail on the part of the clerk.

A new chief constable, Dennis Hannan, appeared in the bench book. 
In August 1852, Hannan served Joseph Lowcock a summons for abusing 
the clerk of the peace Patrick John Murray. Hannan said, ‘[H]e told me 
he wanted Mr Christie [the magistrate] to decide, he would be damned if he 
settled for anyone else.’ The magistrates on the case were Joseph Phelps and 
John Christie. Lowcock was fined £2 for his abuse of the clerk. The case set 
out the relationship between publican William Graham and Lowcock. The 
clerk Murray wanted to settle his accounts with Graham. He told Graham 
to come up to his office. Graham produced the accounts and Murray 
disputed the amount. Graham went to get Lowcock and they returned with 
‘Lowcock’s books’. Lowcock spoke so improperly he was asked to leave the 
office. Murray said he had no account with Lowcock but with Mr Graham. 
Lowcock refused to leave, accused Murray of trying to swindle him and 
said Murray should lay his hand on his ‘if he dared’. When he did leave, he 
further abused Murray through the window, calling him a swindling dog.131 
The formal approach with the books indicates that Graham’s accounts 
were managed by Lowcock. Graham was further able to insult Murray by 
claiming he had not heard Lowcock calling him ‘a low livered swindling 
dog’. Lowcock and Graham felt themselves in such a position of power 
that they were able to request a particular magistrate and abuse the clerk 
of the peace.

In May 1858 the new chief constable replacing Hannan charged him with a 
breach of the Publicans Act. It is another example of a meaningless entry in 
the bench book. Chief constable Simon McDonald had apprehended two 
men who were drunk. When he got into court, his case against Hannan was 
non-existent. Yes, he arrested the men, ‘but he did not see anyone supply 
them’. The two men failed to appear in court and Joseph Phelps dismissed 
the case.132 After the case was dismissed, George Edwards brought a case 
against Hannan for abusive language. Hannan had said to him:

131	Joseph Lowcock, 2 August 1852, Balranald Bench Book.
132	Simon McDonald v Dennis Hannan, 3 May 1858, Balranald Bench Book.
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So you have taken out a summons against me. I was a white livered 
coward, he said with great emphasis he knew me of old, he left the 
Chief Constable’s quarters and in the street continued to speak 
violent language which I do not recollect, not wishing to notice it 
I made no reply.133

We are left with two impressions. First, of a valiant police force holding 
off self-interested publicans or, second, those same constables running 
quasi-public houses from the lockup. Both are plausible explanations of 
the appearance of these cases. Where the law is sited at Balranald is entirely 
within the power struggles around the selling of wine or spirits. The presence 
of the settlement on a major trading route from Adelaide was perhaps the 
reason for the high quality of the alcohol mentioned. We would have none 
of this information if it were not for the clerks Murray and Edwards. They 
allow us to see the machinations of settlements where the publican has a 
central presence and the law buzzes around the public house.

Assize cases

When we turn to the few higher court cases, the lack of attention to any 
evidence beyond ‘hearing’ something is crucial. In the case against Anne 
Robinson for the murder of James Thomson, the single witness did not see 
the shooting. The squatter Alexander McCallum of ‘Minindi Creek’ was 
woken in September 1849 by the sound of a shot. He crossed the creek to 
the ‘Gonea’ (gunyah) where his three servants slept. On the way he met 
Anne Robinson walking ‘to and fro’. He did not speak to her but went to 
the gunyah and found James Thomson lying in bed, groaning. The other 
servant, David Conway, told him Anne Robinson had shot Thomson and 
McCallum said that ‘to the best of my recollection’, Thomson said he had 
been shot by Anne Robinson. McCallum left the station in search of medical 
assistance. On his return, he ‘heard’ the prisoner had died two hours after 
he’d left. There was no magistrate for 160 miles (260 kilometres) and there 
were no medical practitioners. McCallum made a close study of the carbine 
he found in the hut and his information was underlined by the clerk or 
magistrate. He said that Anne Robinson had been acting strangely, seeming 
under mental derangement. The body was buried. McCallum explained 
that his station was 300 miles (480 kilometres) from the court and not 
within the boundaries of any district. His evidence was given in April 1850 
and the delay was not explained. There was no other witness and David 

133	Edwards v Hannan, 3 May 1858, Balranald Bench Book.
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Conway had long left service; it was thought he was in California. In the 
court, Anne Robinson had nothing to say in her defence and in his letter to 
Attorney-General Plunkett, John McDonald, magistrate, wrote that ‘there 
is little doubt that the prisoner was labouring under mental derangement 
at the time she shot Thomson who had only been on the station a few days 
previous’.134 For Plunkett, the statement of a dying man would have been 
central as the law requires, but this was qualified by McCallum’s ‘to the 
best of my recollection’. The complete absence of the witness Conway was 
ignored. Anne Robinson was to be tried in August 1850 at the Goulburn 
Assizes.135 She was discharged by proclamation at the assizes.136

In Taylor, what Pompey overheard about ‘big one money’ was deemed 
crucial to the case, hence the need to incorporate his evidence of the plan 
to cut the pocket of Edward Stephens at Jane Lowcock’s inn in 1856. The 
magistrate Joseph Phelps sent the case to Attorney-General Manning. There 
was no evidence that Taylor hid the money in the tree where Pompey found 
it, nor that the footprints were his. Manning wrote on the cover of the case 
that ‘perhaps the Chief Constable will be able to prove that Taylor lived near 
the spot where the purse was found’ and ‘he may be sufficiently acquainted 
with the professional language of thieves to be able to explain the meaning 
of “cutting and making a pair of trousers” spoken of by the witness McKay’. 
Manning’s perspective of the deposition as a document of prosecution 
is apparent here and his willingness to assist in suggesting ways to find 
acceptable evidence illustrates a tolerance of inadequate documents.137

The case against Patrick Walsh for the murder of William Graham in 1857 
also contained evidence of speech. Chief Constable Hannan said he was 
going to the public house and met Robert Kirby. ‘He said Graham was 
murdered by Patrick Walsh, run down, run down.’ John Wilson, who was 
also stabbed by Walsh, gave a long deposition about his crawling out of the 
bar and asking the cook to help stop the bleeding. He saw nothing else.138 
The depositions show the same culture apparent in the bench book—
including what was heard or overheard. The right to question witnesses, the 
offer of bail and the recall of witnesses show that the Justices Act was clearly 
followed. Yet, this haziness of what constituted evidence of an offence also 
characterised the bench.

134	R v Anne Robinson.
135	Sydney Morning Herald, 5 August 1850.
136	Sydney Morning Herald, 14 August 1850. 
137	R v Taylor.
138	R v Walsh.
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In 1859 John Kelly sat on the bench at Balranald as police magistrate for 
the first time. He administered a severe reprimand to the clerk of the bench, 
the chief constable and the lockup keeper for ‘not keeping the documents 
belonging to the court in a fit and proper state for reference’. He suspended 
the chief constable and the lockup keeper was fined 10 shillings for wearing 
his hat in court, ‘not being a military hat’.139 Records are imperfect but their 
inadequacy, their additions and their incorporations do show a particular 
culture of law at Balranald. This was one where what was heard or overheard 
was as valid as any direct evidence of an event, where Aboriginal people were 
given equal status as witnesses, where everything was written out, however 
irrelevant, and where this kind of law was more valid than the opinions of 
the attorneys-general.

Balranald shows us the intricacies of the relationship between publican and 
constable—difficult to ascertain from records elsewhere. Publicans wanted 
to dominate the courts, utilising them for their own purposes. Publicans 
also dominated the north-western benches, where constables largely 
appeared at the behest of publicans and indeed seemed to be working for 
them. Balranald allows us to see the cooption of law by the publican and 
constable.

Right of reply
Balranald Local Aboriginal Land Council has a copy of this chapter and 
found the information useful.

139	Sydney Morning Herald, 18 January 1859.
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