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Macleay River
The Macleay River is Dunghutti Country, and there are histories of the 
region from a Dunghutti perspective.1 Barry Morris wrote of the period 
of contact history on the Macleay in terms of Michael Taussig’s concept of 
terror where information was falsely constructed in newspaper and squatter 
records of the past.2 Such falsification is nowhere more apparent than in 
a report of a raid on an Aboriginal camp 300 miles (480 kilometres) from 
Sydney in 1860, at the end of our period, when most violence in New South 
Wales has been thought by Australian historians to be well over.

In early 1860 Lieutenant Poulding or Poulden, a veteran of the Crimea, led 
his Native Police to an attack on Aboriginal camps on the mountain above 
Fifth Day Creek near Kempsey. He had recently arrived from the Dawson 
River, 580 miles (935 kilometres) north of the Macleay.3 Richard Bedford 
Poulden had arrived in New South Wales with letters of introduction in 
1858. Governor William Denison told him he did not think there was a 
great deal of work for a military man, but Poulden asked to be assigned to 
the Native Police, so was appointed as a second lieutenant. The commander 
of the Native Police wrote to the colonial secretary that the appointment of 
officers was his prerogative and that Poulden was deficient in the ‘peculiar 

1	 Kempsey Local Aboriginal Land Council, Facebook page, www.facebook.com/kempsey​local​
aboriginallandcouncil/posts/some-history-of-the-dunghutti-nationtraditional-countrythe-macleay-
valley-forms-/1321043801426542/. See also parts of Clayton Dixon, Surviving New England.
2	 Barry Morris, Domesticating Resistance: The Dhan-Gadi Aborigines and the Australian State (Oxford: 
Berg, 1989), 10.
3	 Sydney Morning Herald, 15 August 1859.

http://www.facebook.com/kempseylocalaboriginallandcouncil/posts/some-history-of-the-dunghutti-nationtraditional-countrythe-macleay-valley-forms-/1321043801426542/
http://www.facebook.com/kempseylocalaboriginallandcouncil/posts/some-history-of-the-dunghutti-nationtraditional-countrythe-macleay-valley-forms-/1321043801426542/
http://www.facebook.com/kempseylocalaboriginallandcouncil/posts/some-history-of-the-dunghutti-nationtraditional-countrythe-macleay-valley-forms-/1321043801426542/
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character’ required for the Native Police. From reports, Poulden’s behaviour 
‘had not been such as to command the respect of those with whom he 
became acquainted’. The Executive Council discussed the issue and decided 
that Poulden should continue until there was evidence against him.4

In 1860 at Kempsey, Poulding (this spelling is used by the Sydney Morning 
Herald) had received information of an ‘outrage’ at ‘P.D. Creek’ run and 
arrived there to find Mrs McMaher barricaded in the house with a stand 
of firearms. He made sure she was safe and proceeded in pursuit of the 
Aboriginal people who had committed the ‘outrage’. They found at Fifth 
Day Creek ‘a downward track of a large number of New England Blacks, 
evidently joining them’. Poulding’s party consisted of six men. One, Paddy, 
an Aboriginal man, had been in service on the Dawson River, another was 
‘trooper Quilt’, a white man. The other Native Police were not named. 
At Fifth Day Creek they found three camps, one at the top of the mountain, 
one in the middle and one at the bottom. Three of the troopers were sent to 
the top of the mountain to drive the Aboriginal people down. ‘A shot was 
heard from above and a black came down close to Lieutenant Poulding and 
was preparing to spear him when he was shot.’ This was:

[the] signal for a general attack from above and below, many shots 
were fired, one black passed Lieutenant Poulding with his arm 
shattered and King Boura was killed when in the act of shooting 
a trooper with a double barrel gun.

Night was setting in and the small force ‘went to one of the Blacks’ camps 
put out all the fires, and waited’. At midnight heavy rain ‘cleared off ’ and 
they heard ‘in the ravine below the loading of guns, and from above the gins 
calling on the Blacks to come up’:

[The] following morning at daylight … the party of Blacks moved up 
but being light they were seen from above and Lieutenant Poulding 
ordered his men to fire, one man was found dead and a child [was 
found] not four years old, not wounded, but which the dying man 
had fallen over.

Lieutenant Poulding then destroyed all the Aboriginal people’s dogs and 
weapons, which were very numerous, and ‘left this part, knowing the 
Blacks were off ’.5

4	 Leonard E. Skinner, Police of the Pastoral Frontier: Native Police, 1849–59 (Brisbane: University of 
Queensland Press, 1975), 262, 339.
5	 Sydney Morning Herald, 9 May 1860.
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Map 6.1: Northern New South Wales
Source: W. Hughes, London G. Phillip and Son, circa 1858, State Library 
of New South Wales, MLZ/M1 806/1858/1.
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Poulding’s detail suggests another story in which women and children 
were present at all three camps and were in the thick of battle. The ‘New 
England Blacks’ disappear out of the story and none of the troopers was 
shot even though they were opposed by armed men. The child was taken 
and given to Mr Warne. This elaborate account is careful to seem military 
in its description and the veteran of the Crimea is lauded at the end of the 
article. Though three Aboriginal men, including King Boura, were killed, 
there was no inquiry into the deaths and no legal context for Poulding’s 
actions. As with all such raids at night or in the early hours of the morning, 
there was no body count, so it is impossible to tell how many Aboriginal 
people were killed.

This quasi-military state existed alongside a legal system on the Macleay 
that incorporated Aboriginal people, unlike other places in New South 
Wales. This is as late in the history of the colony as 1860 and there is some 
indication that such a military system existed well into this decade on 
the Macleay, Bellinger and Nambucca rivers.6 That both systems existed 
alongside the First Nations political system is made clear by the statement in 
an 1860 letter to the Maitland Mercury by the squatter John Ducat that ‘their 
corroborees and other meetings are mere pretexts and covers for robbery’.7

The Macleay squatters were an avid pressure group for the deployment of 
the Native Police and active participants in government inquiries. John 
Ducat was clear what he thought of the legal system in his letter of 1860:

White people are afraid to meddle with aborigines because there is 
such a sympathy in a certain quarter and with a Sydney jury, for 
the ‘poor blacks’ that they feel satisfied they would not obtain a fair 
trial. They recollect the Plunkettian hecatomb to the names of the 
aborigines, slaughtered by white men in revenge for the unredressed 
murders of their brethren by the sable pets of the great luminary, 
whose friends seem so proud of his share in this memorable massacre 
that they will, doubtless, record it on his tomb.8

Ducat was referring to the Myall Creek massacre in which Attorney-General 
Plunkett played a significant role in assuring the trial of the murderers. 
The trial was represented here as having particular cultural force. Macleay 
squatters were able to obtain the services of a Native Police force. In other 

6	 Sydney Morning Herald, 16 January 1861.
7	 Sydney Morning Herald, 3 May 1860.
8	 Maitland Mercury and Hunter River Advertiser, 3 May 1860.
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places squatter magistrates conducted raids on camps on their own runs that 
did not appear in the courts and no body counts were given.9 The Macleay 
had a curious relationship to the legality of killing Aboriginal people that 
is not evident elsewhere. It spoke of law and legality where other places 
did not, as though it were trying to force relations with Aboriginal people 
into the legal domain—to make subjects out of them and to make the state 
legally aggressive to Aboriginal people. In 1857 a letter to the Armidale 
Express claimed that:

the laws relative to Aborigines are the product of an Exeter Hall 
saint [and] also require some alterations. We on the Macleay will 
never send another to Sydney for trial in any case except for murder, 
however flagrant the offence and clear the evidence.10

This is a rejection of legal process, but also an association with that process, 
which required ‘alteration’.

Region

The Macleay Valley was described in 1853:

Take then ‘gentle reader’ and lay before you a map on which some 
tolerably sized river is delineated … Let them suppose the stream 
winding its torturous way between mountains and through plains 
with numerous rivulets adding to its volume from the mountain 
glens and vales, on either side are lagoons and marshes as it 
approaches its disemboguement into the sea. Now … take a camel’s 
hair brush and some Indian ink of a lighter shade … and shade on 
side of each tributary, together with the main so as to present an 
irregular border varying from ¼ to ¾ of a mile in width. To this let 
him add patches here and there, like so many small lakes … [T]his 
will be a representation of the available land of the Macleay River, 
the uncoloured portion of this paper would represent the hill and 
dale of surrounding forest … Suffice to say that it is the abrupt side 
of the great sea coast range facing the ocean, upon ascending which 
the table land of New England is gained.11

9	 For example, Joshua Bray Diary, 6 September 1866, Bray Family Papers, Mitchell Library, MSS 1929.
10	 Armidale Express, 11 April 1857.
11	 Maitland Mercury, 7 December 1853.
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The population of the Macleay fluctuated. The town of Kempsey had 
abandoned and collapsing houses in the 1850s. The boom years were 1840 
and 1841 when 200 sawyers were employed by companies to extract cedar 
and float the logs downriver to waiting ships.12 A correspondent of the 
Empire wrote in 1854:

The present population of the Macleay are a tenantry whose only 
object is to get as much out of the land as possible, with as little 
advantage to the landlord as may be. They have nothing to stimulate 
them to effect permanent and valuable improvements. Their mode 
of culture is careless, their habitations of the most humble character 
and their conditions in life utterly unimproved … [H]ow could it 
be otherwise knowing as they do they must leave the more valuable 
result of their labour to another or by renewing their lease pay a 
higher rent.13

By 1859 there were high weeds in Smith Street between Mr Scott’s and 
the Star Inn, West Kempsey. The weeds were so high that a person walking 
there could not be seen.14 Arguments for improvement and representation 
came from the entrepreneurial section of the town and the targets of their 
criticism were the magistrates, particularly Jonathon Warne. A public 
meeting of 1854 claimed the people of the town—freeholders—were no 
longer ‘going to be dictated to by magistrates’.15

Magistrates and the attorneys-general

The magistrates from the Macleay sought to direct and advise the attorneys-
general. Their attitude was that they knew precisely what was needed in 
a case and the attorney-general needed to be guided. In Mogo Garra, a case 
from 1850, they wrote that ‘it is not considered advisable longer to delay 
the trial’ and continued that, ‘in the event of the prisoner being acquitted 
on the charge of murder he might be indicted for stealing the shawl’.16 
In Kearns, 1853, they wrote:

12	 Sydney Morning Herald, 20 April 1842.
13	 Empire, 9 March 1854.
14	 Maitland Mercury, 26 November 1859.
15	 Empire, 7 August 1854.
16	 Edward Merewether and Jonathon Warne to Attorney-General, 14 September 1850, in R v Mogo 
alias Mogo Garra 1850, 7, SR 9/6357.
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Two of the witnesses examined at the Inquiry were not called at 
the hearing as their evidence merely corroborates [other witnesses] 
and the magistrates thought that the country would be put to an 
unnecessary expense by calling them at the trial … [S]hould you, 
however, on referring to the proceedings of the inquiry deem it 
expedient to have their testimony, I request you will be good enough 
to forward to the Bench with the least possible delay the necessary 
subpoenas for their attendance … and as they were examined at the 
inquiry in the presence of the accused their being again examined 
at the office will I presume be unnecessary. I have to request further 
that in the event of you declining to prosecute in the case you will at 
your first convenience inform the bench.17

In Green, they wrote:

The features in the case to which we need to call your attention are 
that the witness Fulton is an unwilling one … and therefore might 
be regarded in the light of particeps criminas [sic] … [A]s the witness 
Constable Hampson’s evidence is of so little consequence … we are of 
the opinion that his testimony may be dispensed with … [W]e shall 
be glad of your decision on these points as early as possible.18

All these decisions belonged to the attorney-general; they were not to be 
made by magistrates. The attorneys-general, however, make no comment 
and this is comparable with their lack of response to the north-western 
benches’ flaunting of the law. The Macleay bench does not figure large 
in the letters to magistrates from the attorney-general in the 1840s or the 
1860s.19 Plunkett coolly writes in Mogo Garra, ‘[I]nform the Bench that 
I shall await further communication from them before I can decide on the 
course to be taken respecting the Prisoner’ and ‘let the Crown Solicitor heed 
the subpoena as requested by the Bench’.20 In Green, Constable Hampson 
did not attend the court in Sydney and the Crown solicitor notes his absence: 
‘[T]his witness is not in attendance’, as though the magistrates’ decision 
that his attendance was unnecessary was ignored rather than responded to.21

17	 Edward Merewether to Attorney-General, in R v Ann Kearns 1853, 22, SR 9/6374.
18	 Jonathon Warne and Charles Kemp to Attorney-General, 20 April 1857, in R v George Green 1857, 
7, SR 9/6411. Emphasis in original.
19	 NSW Crown Law Office Letter Book; Attorney-General Letters.
20	 R v Mogo alias Mogo Garra.
21	 R v George Green.
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Detail in depositions

Benches could be stung by the attorneys-general and decisions in one 
case would affect how the bench constructed depositions and took 
care in presentation. Even though the attorneys-general did not criticise 
depositions, the Macleay bench was one affected by earlier decisions and 
sensitive to evidence. Along with the Orange, Molong and Yass benches, 
Macleay depositions became highly detailed, with a great deal of extraneous 
information included. In 1850 the Macleay bench was responding to a 
former rejection of depositions in an 1846 case against an Aboriginal man, 
Mogo Garra:

We would here observe that Mogo was in custody in 1846 for being 
implicated in the murder of four persons (two men, a woman and 
a child) at the same river and was discharged by your direction from 
insufficiency of evidence.22

There was no evidence in 1846 against Mogo Garra except for his threat 
to sawyers that they should stay on one part of the river and not venture 
further afield.23 The 1850 case was far more detailed, with Mogo Garra 
and others living closely and working for Daniel Page. The evidence in this 
case was reiterated in an 1859 case against Doughboy for the same murder. 
In that case the magistrates felt it necessary to write to the attorney-general 
that Mogo Garra had been hanged for the same offence.24

The people and cases

Macleay cases emerge from the same field as the majority of the cases in 
Grafton and the South Coast. Complainants lived closely alongside the 
accused and the use of law incorporated accusations against Aboriginal 
people. In 1850 Edward Gallagher, a rafter in the cedar trade of the 
Nambucca River, came before the bench to say he had known Mogo Garra 
for 10 years. He thought Mogo belonged to the Clarence River. Hearing 
there was a warrant out against Mogo for the murder of Daniel Page, 
Gallagher set a trap for Mogo at Bowra. Three Aboriginal men, Nundie, 
Billy and Peter, ‘induced the prisoner to come into my hut when after very 
considerable resistance by the prisoner I secured him with the aid of the 

22	 R v Mogo alias Mogo Garra.
23	 Enoch Rudder to Commissioner of Crown Lands, Documents collected by Sir William Dixson, 
Dixson Library, State Library of New South Wales, ADD 78.
24	 R v Doughboy 1859, 1, SR 9/6424.
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three natives’. Furthermore, Gallagher found a piece of shawl round the 
prisoner’s waist and when he asked where he had got it, Mogo Garra said 
he had got it from Page’s hut at the same time he had got the blankets.25 
This arrest had not been made by a constable but by an ordinary member 
of the public.

There were two inquiries into the death of the baby of Ann Kearns at 
Kempsey after the child rolled into the river and drowned. The first was 
by Jonathon Warne and ‘a jury of the inhabitants’ of Kempsey. The second 
was a magisterial inquiry by Warne and Merewether that committed Ann 
Kearns to the Supreme Court for manslaughter. The jury case was instigated 
by Warne because, he wrote, given ‘considerable excitement existing in the 
neighbourhood on the present occasion I thought it expedient to summon 
twelve of the most respectable neighbours as a jury’.26 The jury’s decision 
was that the death was accidental, but Warne was unsatisfied and held a 
magisterial inquiry. Even though the magisterial inquiry invalidated the jury 
decision, Plunkett still asked that the original inquiry be sent to him and 
wrote on the cover that Ann Kearns should be indicted for manslaughter.27 
For Warne, the reason for the inquiry was ‘excitement’ in Kempsey. This 
was the second time a child of Ann Kearns had died; the first, by scalding, 
Warne had declared an accident but since then he had found out that she 
was not a married woman as he had thought.28

In 1857 George Green was brought by a neighbour, Thomas Thompson, 
for stealing a calf even after Green apologised to him for mistakenly taking 
the calf and offered another calf in exchange. He went to the police after the 
exchange did not occur.29

Aboriginal subjects

In 1859 Doughboy was captured by Poulding/Poulden of the Native Police. 
Poulding said he had been informed that Doughboy was at the Aboriginal 
camp on the bank of the right-hand side of the river, a mile below Christmas 
Creek. He proceeded there and found him in company with several other 
Aboriginal people. Doughboy ‘showed fight’. Poulding took him across the 
river to Yarrabandini and guarded him there all night and then handed 

25	 R v Mogo alias Mogo Garra.
26	 R v Kearns.
27	 ibid.
28	 ibid.
29	 R v George Green.
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him over to the Kempsey lockup keeper, Mr O. Smith.30 The arrest took 
place 10 years after the offence. Doughboy was not informed what he was 
arrested for, nor was he warned about incriminating himself.

The Mogo Garra and Doughboy cases show the same kind of contradictory 
evidence in all cases involving poorer members of the communities of the 
colony. This suggests concoction. The deceased, Daniel Page, was a cedar 
dealer at the mouth of the Bellinger River. The witnesses to his death were 
‘a  woman who passed as his wife’, Jane O’Neil, and John Haley, a man 
who had been a week employed by Page as a bullock driver. Marriage 
was important to mention in Kempsey. According to Mogo Garra, the 
provocation for the attack came from Jane O’Neil threatening to stab 
Mickey a few days before. This Mogo Garra admitted to Merewether, wrote 
the magistrates, when he was first brought to the Commissioner of Crown 
Lands’ station. Further, in the hearing, Mogo Garra brought this up again. 
He claimed Jane O’Neil threatened to stab Mickey:

You will perceive upon reference to her deposition that she positively 
denies having done so—we do not however entirely believe her. The 
prisoner is a very intelligent black and speaks English tolerably well: 
the questions that elicited O’Neil’s denial of the threats of stabbing 
and bringing out the gun and the attempt to force a way into the 
hut by the fire-place (which you will find towards the close of her 
evidence) were suggested by the prisoner although put from the 
Bench and will at once show you that he understands the position 
in which he is placed.31

The magistrates could use literacy against an Aboriginal person. In the 
same letter, these magistrates request an interpreter for the trial—another 
contradiction. Thomas Owen or Barrabee was to be obtained by subpoena. 
Mogo Garra in his questions and statement had incriminated himself; the attack 
was ‘preconcerted’, according to the magistrates in their letter. The reader is 
left wondering why Mogo Garra did not question the witness directly himself, 
as accused persons did in other cases, and why an interpreter was needed if he 
spoke English ‘tolerably well’. The ‘admission’ to the Commissioner of Crown 
Lands was not included in the depositions, nor was there any statement of the 
accused. The court was not acting as it should in this case. None of this was 
questioned by Attorney-General Plunkett.

30	 R v Doughboy.
31	 Edward C. Merewether and Jonathon Warne to Attorney-General, 25 July 1850, in R v Mogo alias 
Mogo Garra.
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John Haley could name all the attackers: ‘Mogo, Doughboy, Ugly, Mickey 
Charlie.’ These Aboriginal men were named in the warrant and were 
‘belonging to, or frequenting the Bellinger River’.32 That this political 
distinction was recognised in the warrant and the terms ‘belonging to’ used 
indicate the awareness the magistrates had of the Aboriginal polity. The 
recognition of Aboriginal understanding of dispute is hinted at also in the 
letters, in that Jane O’Neil wanted it understood she made no provocation.

According to Haley, Mogo Garra frequently worked about the hut for Page. 
On the morning of 25 April 1850, he was to take meat up to the sawyers 
working upriver. Tobacco was given to Mogo Garra, but he turned to Page 
and said, ‘I want you to put me across the river.’ Page and Haley walked with 
Mogo Garra to the boat and when they got there, Haley turned and there 
were four Aboriginal men on top of the hill, a few yards away. They came 
down the hill and closed around Haley and Page. Haley suggested giving 
them the boat and Page said that they seemed to be wanting to get them 
away from the hut. When Haley tried to walk back to the hut, Ugly threw a 
spear, which Haley stooped to avoid, then Ugly threw a boomerang. There 
followed a group attack with spears, sticks and boomerangs. The whole of 
the prisoners were beating Page when Haley looked back. Page made it back 
to the hut and tried to close the window, but it was forced open and spears 
and stones were thrown in. The hut door was open, yet the attackers went 
around to the chimney and started taking out the slabs. Haley and Page 
decided to go outside and fight: ‘[W]e had better die outside.’ The attackers 
ran away and Page and Haley returned to the hut. The attackers came back 
and began breaking in the ‘store door’. Page ‘jumped over the partition 
that divided the two apartments’. Haley heard a scuffle, Page closed the 
store door and climbed over the partition, ‘when he said to me “Jack I am 
a dead man”, I perceived a large wound in his neck’. Haley asked Page who 
had done it and ‘he said it was Ugly with his boomerang’. Haley asked the 
attackers who were still outside the hut ‘what were they so saucy for and 
told them if they wanted tobacco and flour I would give it to them’. Haley 
gave  them tobacco and flour, saying, ‘[N]ow go away and make a cake.’ 
Mogo Garra took the flour and tobacco and all the attackers went away.

Haley took Page to the boat ‘and the woman and child followed us’. They 
travelled half a mile and Page said he could go no longer ‘and desired I would 
place him under one of the mangroves’. Haley, the woman and the child 

32	 John Warne to Chief Constable of the McLeay River District, in R v Mogo alias Mogo Garra.
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proceeded to the head of the river. On arriving at a ship, Haley procured 
the sailors’ help and went back for Page. He had moved and Haley did not 
find him until the following morning. Haley and the sailors spent the night 
in Page’s hut. They found Page and travelled again, but from weakness, Page 
could not continue, so they placed him in the mangroves, leaving him there 
and going for a doctor and to make a report to the police. There was no 
account of returning with the doctor and Haley next recounts the opening 
of the grave in the mangroves where he identified Page.

That the attackers would be appeased with the ingredients for cake seems 
unlikely, given the ferocity of the described attack. Page requesting to be put 
off the boat twice seems unusual also, given at this time his windpipe had 
‘been divided’, according to the doctor who examined the body.

Jane O’Neil, left out of Haley’s account almost entirely, challenged the 
court’s definition of her: she was ‘a single woman and widow’. She had given 
Mogo Garra breakfast and Ugly came and ate with him, meaning he could 
not have been at the top of the hill. It was she who fastened the window, not 
Page. When Page came back over the partition in the hut that separated the 
store from the living quarters, he called to Jane O’Neil, saying, ‘They had 
settled him.’ It was she who went to the door of the hut and ‘offered to give 
them flour and other things to go away’. Mogo Garra threw a boomerang at 
her, which she ducked. She told Haley to throw them out a hundredweight 
of flour. He did, it stayed outside the hut for some time before the attackers 
touched it. They began throwing stones again. Doughboy called for tobacco 
and O’Neil threw it out. They then demanded a damper, which was also 
thrown out to them. O’Neil was not quite positive whether the natives 
made their attempt on the chimney before or after they attacked the store. 
It was O’Neil who told Haley to get the small boat. Page said he was too 
weak to go on and they laid him down in the bush with blankets. She went 
down with Haley to the vessel. She found out Page was alive the next night, 
which was the night he ‘could not be found’. The next morning, she went 
with two sailors to search, not mentioning Haley at all. They found Page 
3 miles along the beach—a different place than that described by Haley. 
Page had a pillow, ‘the blankets I left with him were not there’. She asked 
him for the blankets and he said:

Mogo had taken them, they wanted to take his trousers but after a 
little consultation among themselves they had left the trousers with 
him. Page said the whole five of the natives were there—there were 
no others with them.
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He also said that ‘the natives had robbed the hut subsequent to our leaving 
it and that he had seen a lot of pipes with Doughboy’. O’Neil and the sailors 
got a door from the hut and carried Page to the place where he died the 
following morning.

The recounting of theft was supposedly done by a man with a divided 
windpipe. The second request to be left in the mangroves was, according to 
this deposition, never made, and rather than being in the mangroves, he was 
found on the beach. Haley was completely absent from the account of the 
rescue, as though it were a completely different expedition. Haley was ordered 
about by Jane O’Neil in her account; she was absent from his. When Jane 
O’Neil returned to the hut, ‘the whole of the property had been stolen, 70 lbs 
of flour, 3–400 lbs of sugar, wearing apparel belonging to Page, myself and 
the child’. The flour and sugar were the property of Mr Caffrey of Sydney, 
as were ‘some articles of slop clothing, cotton shirts, 12 in number, and a 
great variety of property belonging to different persons, some of the sawyers’. 
Among ‘the articles stolen from the place was a dark shawl 15/-, paid for, in 
my trunk, in good condition, not torn, but quite whole, the piece of shawl 
now produced is the portion of the one referred to’.

Jane O’Neil explained that the dispute began when the five men had agreed 
to carry the beef up to the sawyers. They agreed, started with it and returned. 
The next day:

Ugly and Charlie had breakfast and ran away I spoke to them about 
taking the beef as they had promised when Ugly and Doughboy 
answered in an impudent manner, in consequence of that 
circumstance I suspected the blacks intended some mischief and 
I spoke to the prisoner when he said it was not the case remarking 
‘Bail, cooler, Jane.’ There were no fire arms in the hut and the 
prisoner was well aware of the fact and that Page had been writing to 
one of the sawyers to send him down some arms. Page had told the 
prisoner so … the prisoner had been engaged in making boomerangs 
for two or three days before the attack. I had seen him so employed 
but did not suspect him of any bad intention.33

Jane O’Neil swore that she had not taken a knife to Mickey two or three days 
before the attack ‘when they first brought the beef back, nor did I threaten 
to bring out the gun’. There was, apparently, a gun to threaten with.

33	 R v Mogo alias Mogo Garra.
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The emphasis on theft rather than murder was the interest of the magistrates, 
who hoped that a theft charge could be preferred if a murder charge could 
not. No sailors were deposed who could clearly give an account of the rescue 
mission for Page, and Mogo Garra was not asked for a defence. The fact that 
Mogo had been found with part of the shawl around his waist was never 
deposed to. The curious leaving of a dying man in a mangrove swamp, tidal 
as they are, was supposedly at the request of the dying man himself, but an 
injury to a windpipe and the copious blood described would suggest Page 
was far from being able to speak.

It was clear Plunkett himself had suspicions that all was not as claimed. 
He  pencilled the description Haley gave of not being able to see what 
happened on the other side of the partition in the hut, he underlined the 
presence of Ugly at breakfast and the passage on the search for Page the next 
day was marked. He did not reject the case, however. Mogo Garra was tried 
in Sydney, found guilty by a Sydney jury and sentenced to death. He was 
hanged. The case remains a pretence at law, containing gestures at legality 
on the part of Plunkett, who was the most precise of attorneys-general. 
In the Sydney court the barrister who had offered to watch the case on the 
prisoner’s behalf, Mr Holroyd, argued that there ‘was not the slightest proof 
of the presence of the defendant at the actual murder, though he might have 
stolen some property’.34

The entire case is representative of the contradictions apparent in the 
descriptions of the shooting of Cabawn Mickey at the Shoalhaven in 
the same year and there is the same reticence shown by Plunkett, though 
in  this case he clearly saw the contradictions but did not act on them. 
Despite the criticism of him and the word ‘Plunkettian’, he is far from being 
‘a friend to the Aborigines’ in this case.

Doughboy’s case in 1859 provides only one deposition and this was by John 
Haley. Haley’s evidence differs slightly from his earlier deposition. He went 
back to the hut on the day of the attack ‘to release the dog’. It had been his 
idea that Page climb over the partition to the store. Doughboy had been 
in the doorway when Page received the fatal blow—when, in the original 
deposition, Haley could not see anything. After Page was injured by Ugly’s 
boomerang, Haley asked the attackers ‘why for Caulah’ and they demanded 
tea and sugar. Jane O’Neil put flour and tobacco on the steps and Haley said 
to them, ‘Blackfellow now good friends I suppose’ and they all went away, 

34	 Bell’s Life, 12 October 1850.
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taking the articles with them. Page did not ask to be let out of the boat but 
could not keep up with the walking after they had used the boat to cross the 
river. Haley left him there with blankets ‘and a bottle of tea’. When he came 
back to rescue Page, the wounded man again said he could not keep up with 
the walking. On return again, ‘I found him in his grave’.

In their letter, the magistrates wrote that the evidence of the chief witness, 
Haley, ‘tallies with that given by him’ in Mogo Garra, who had, they wrote, 
been convicted and ‘hung’. They again requested an interpreter and wanted 
the attorney-general to contact Mr Caffrey to see whether Jane O’Neil could 
be found. They assured the attorney-general that the depositions for Mogo 
could be found ‘in your office’.35 Though the defending barrister, Milford, 
argued the death was more likely caused by exposure than any blow received, 
Doughboy was found guilty and sentenced to death. The advice of Justice 
Milford to the jury was that if one was part of a group which attacked 
someone, then all in the group were liable, no matter how long after the 
death occurred.36 The reliance on the findings of the earlier case meant the 
trial nine years later was compromised in Plunkett’s office. Haley, at least, 
seems to see that his actions in the earlier case required further explanation, 
hence the dog, the bottle of tea, the walking rather than the travelling by 
boat and the conversation with the attackers. Doughboy, too, is positioned 
to be there at the time of the fatal blow.

Both Mogo’s and Doughboy’s cases occurred at a time of considerable 
squatter pressure for the presence of the Native Police and assertions that 
Aboriginal people were dangerous. These arguments were public and had in 
the Legislative Council and, later, the assembly. Both cases played into this 
discourse. Doughboy had been in and out of Kempsey and working on the 
Macleay for 10 years before Lieutenant Poulding decided to make his mark.

The public

Kempsey had no coroner, requiring a magistrate’s own selection of jurors to 
establish the cause of death. That there had been unexplained deaths on the 
Macleay was complained of in 1842:

35	 Jonathon Warne to Attorney-General, 19 August 1859, in R v Doughboy.
36	 Empire, 7 December 1859; Criminal Crown Solicitor Judgement Books, 1859, SR 4/5739.
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Many persons who have died suddenly here, have been buried or 
put in a hole without a coffin without any kind of inquest being 
held, the consequence is that some of these people might have been 
murdered for anything that the public know to the contrary.37

Ten years later there was still no coroner and any inquiry was instituted by 
the magistrates themselves.

The positioning of the Macleay River magistrates as public figures came 
from letters of complaint written to the press and the authorities. The 
Macleay columnists and correspondents avidly fought for services in the 
region, and this included the deploying of the Native Police.38 One of the 
major personages in this history of complaint was Enoch Rudder, cedar 
trader, who lived on a hill in Kempsey. He had complained of a massacre 
of Aboriginal people on the beach at Nambucca in 1846, which provoked 
an inquiry by the Commissioner of Crown Lands, who claimed only one 
Aboriginal man, Myall Dingo, had been shot.39 There was no further 
inquiry into this shooting.

Though commissioners of Crown lands were meant to investigate conditions 
for Aboriginal people and report on them, Massie, who had responsibility for 
the river on the western side, seems to have copied out Strzelecki’s opinion 
of ‘many years ago’, which he recommended. It claimed that ‘it would be 
easier to bring the whites down to the level of the blacks than to raise the 
latter to the ideas and habits of civilisation’.40 The acting commissioner for 
1854, Bligh, wrote that Aboriginal people gave satisfaction to employers 
and had adopted the dress and habits of the civilised community:

Merely having at certain times of the year to join the ceremonies of 
their tribe. On this point they are inexorable and it appears that no 
degree of education and civilisation will entirely wean them from the 
habits of their nation.41

37	 Sydney Morning Herald, 3 November 1842.
38	 Armidale Express, 11 April 1857.
39	 Enoch Rudder to Commissioner of Crown Lands, 28 June 1846, Documents collected by Sir 
William Dixson.
40	 Robert Massie to Chief Commissioner of Crown Lands, 24 January 1853, Commissioner of Crown 
Lands Letter Book, State Archives Collection, SR 4/4563.
41	 Bligh to Chief Commissioner of Crown Lands, 12 January 1854, Commissioner of Crown Lands 
Letter Book.
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Commissioners of Crown lands worked in managing land disputes and 
authorisations, the movement of convicts and ticket-of-leave holders, the 
management of goldfields and oversight of Aboriginal people. This was an 
intensive workload and, later in 1854, Henry Fellowes wrote he could not 
report on the Macleay section of his jurisdiction because he ‘had not been 
there for two years’.42

The Commissioner of Crown Lands wrote reports that were transmitted 
to the Secretary of State for the Colonies. Great consternation occurred in 
that office on a reading of a letter to The Englishman in 1854 claiming an 
outrage had been committed in the New England district by Native Police 
against peaceful Aboriginal people. Massie wrote that such a thing would 
not have occurred without his knowledge. On inquiry, he discovered the 
report concerned not New England but ‘Newton Boyd’, a station of George 
Burgess’s on the Clarence:

Upon the Police attempting to arrest some of these blacks they had 
run away and that whilst doing so two or three had been shot but 
as far as I was able to learn every exertion had been made to execute 
the warrants first and the men fired only when they found out that 
the men to whom they were sent to apprehend would otherwise with 
probability escape.43

That this action seemed perfectly acceptable to Massie gives some idea of 
his moral position. The information shocked the secretary of state. An order 
was given in 1855 to be relayed through the commissioners that such a 
practice as shooting in the back was to stop. The magistrates of the Macleay 
River wrote to the Crown lands commissioner that he was ‘exceeding his 
instructions’ in giving such an order.44

The presence of publicity and debate on the Macleay gives us the environment 
in which magistrates worked. They held their positions in such disputes and 
the pressure for a Native Police force to be permanently present began in 
earnest in 1857. Poulding arrived from the Dawson River in Queensland, 
bringing the mentality of the Dawson 580 miles (935 kilometres) south to 
the Macleay. His appearance was the result of the strong representations 
of the squatters and magistrates of the Macleay.

42	 Fellowes to Chief Commissioner of Crown Lands, 29 December 1854, Commissioner of Crown 
Lands Letter Book.
43	 Massie to Chief Commissioner of Crown Lands, 7 October 1854, Commissioner of Crown Lands 
Letter Book.
44	 Fellowes to Chief Commissioner of Crown Lands, 14 August 1855, Commissioner of Crown Lands 
Letter Book.
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The public position of magistrates meant they gave strong opinions in each 
case they sent to the attorney-general. In Green, 1857, they wrote:

The attendance of William Murray [at the Supreme Court] at 
the same time with his father will be productive of most ruinous 
consequences to Murray and also to Mr Verge, as there would be no 
person to take care of the dairy cattle. As Murray deposes to the same 
facts as his son and his evidence is corroborated to a certain extent 
by Fulton … perhaps you might consider the son’s testimony might 
be dispensed with.45

Their request was complied with. No other magistrates write in such detail 
about the requirements of dairy cattle. They added that ‘Thomas Thompson 
is not a very willing prosecutor’. Nor was Thomas Fulton, whose evidence 
could give no account of theft. The criminal Crown solicitor—more likely 
to see fault than the attorney-general—wrote in pencil on the case: ‘The 
evidence of this witness has no bearing, if he is speaking truly it must be of 
a different occasion.’46

The case began with the son of Mr Verge’s storekeeper being suspicious of 
George Green branding a calf. He had been closely watching the calf and 
noted a new brand. George Green made a statement in his defence that the 
calf was branded by mistake. The great effort the magistrates on the Macleay 
gave to the case, despite the unwillingness of the prosecutor, is comparable 
with their efforts in Mogo Garra to establish a theft. The behaviour of cows 
was much discussed, particularly by constable William Dangar, who had 
been, he said, an overseer on a cattle station for many years. Green was 
found not guilty by the Supreme Court jury.47

Magistrate Warne’s reason for conducting his own inquiry into the death of 
Ann Kearns’ baby was the public excitement caused by the findings of the 
jury he had called. It was also the result of his realising that Kearns was not 
actually married as he had thought.

Ann Kearns’ baby drowned in very public circumstances, at the wharf on 
the riverbank down from the public house in which she had been drinking. 
She was trying to get positions for her daughters with wealthier townspeople. 
One of these, Mrs Washington, refused to let Ann Kearns into her boat; she 
was going to the ship Elizabeth Cohen and returned an hour later to hear 

45	 Charles Kemp and Jonathon Warne to Attorney-General, 20 April 1857, in R v George Green.
46	 R v George Green.
47	 Attorney-General Register of Cases, Sydney, 1853, State Archives Collection, SR 4/5737.
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children screaming and crying. Thomas Bradley, storekeeper, jumped into 
the water to retrieve the baby. He took it to Mrs Bannerman’s kitchen where 
they tried to revive it by putting it in a bath of warm water. Mrs Bannerman 
said, ‘Nancy, you’ve done it now, drowned your baby’, but she deposed the 
riverbank was steep and anyone lying there could easily fall in the water.48 
The jury of locals had been satisfied the death was an accident, but Warne 
did not concur and held his own inquiry.

He wrote:

As the policy of the law discourages any confessions by parties 
unless voluntary and the woman was present at the Inquiry and did 
not volunteer any statement I did not think it proper to examine 
her. She is a notorious Drunkard, and is living with a man named 
William Cook by whom she has a large family of children whom she 
treats with kindness though frequently with great negligence during 
her intoxications.49

Warne was explaining here why there was no statement for the defence; he was 
perhaps unaware that ‘involuntary confession’ involved torture, but it perhaps 
tells more of his understanding of law that he implies this is an unfortunate 
requirement. ‘A policy of the law’ was a continual irritant to the Macleay 
magistrates. In this account of the case, Warne again is closely involved in the 
community and that community is also closely linked. Warne and his fellow 
magistrates wrestled cases into what they thought law should be, expending 
great effort, goading reluctant prosecutors and urging long discussion of 
stolen goods in a murder case. Magistrates have their own version of the law, 
the right one, with which they seek to influence the attorneys-general. It is 
because the Macleay is so public, so much in the news, that the law that 
emerges from these magistrates is formulated around that public, around 
those requests for greater recognition of the demands of the Macleay River.

The same magistrates directed the Native Police. In 1861, some fears being 
expressed by the residents of the Nambucca and Bellinger rivers, ‘our senior 
magistrate, Mr Warne, with his usual promptitude adopted the necessary 
course to obtain protection for the residents … by communicating with 
Captain Scott … an active and vigilant officer’. Like Poulding’s, the actions 
undertaken by Scott would not be subject to inquiry. Public interest was thus 
born out of increasing quasi-military violence against Aboriginal people.

48	 R v Kearns.
49	 Jonathon Warne to Attorney-General, 8 April 1853, in R v Kearns.
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Right of reply
As a Birrbay and Dhanggati woman, the chapter reads well and the work you 
are doing is important for truth telling.

Gulwanyang Moran
Manager, First Nations Community Access to Archives Collections, Museums 
of History NSW

Grafton
In 1853 Charles Tindal wrote from his new station, ‘Ramornie’, near 
Grafton:

21 August ‘For the last three weeks I have only slept one night at 
home having had to make a second expedition after natives a party 
of whom we were hunting took the cattle during our absence in 
pursuit of another tribe … [T]he leaders escaped we start again in 
the morning’ 28 August ‘we surprised two camps with remains of 
beef in each, it was Knightley’s first service and we were camped out 
eight nights’ 5 November, ‘I have had another nine days hunt two 
of the ringleaders for whom warrants had been issued were shot.50

Charles Tindal was a magistrate at Grafton along with his friends the Milnes, 
the Walkers, Edward Ogilvie, Francis Phillips, Charles Fawcett, Oliver Fry, 
the Crown lands commissioner, and Edward Ryan. Richard Bligh, the 
Crown lands commissioner from 1856, acted as police magistrate. In this 
account, Tindal had been pursuing one tribe and then found that another 
tribe had stolen cattle in his absence. His language is that of the hunt, rather 
than that of the police or magistrate. The warrants were useless in this 
situation; he was going to shoot ‘the ringleaders’ and did so. Knightley was 
what was termed a ‘black hat’: a new arrival in the colony from a wealthy 
background who would operate as a superintendent for Tindal while 
learning how a station was run. His first ‘service’ was a series of punitive 
raids at night on Aboriginal camps where people were asleep. Deborah 
Bird Rose has described the use of the language of law in such raids in 
the Northern Territory and Lisa Ford has written of ‘law like lawlessness’ 

50	 Charles Tindal to Father, 21 August 1853, Tindal Family Papers.
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in New South Wales.51 Tindal fits their theorisations because he uses the 
justificatory word ‘warrant’ in his description, yet in his description there 
were not two poles, one inside the court and law and the other outside 
and imitative, because he was a magistrate. Riley Young Winpilin would be 
able to countenance Tindal’s world view incorporating law and lawlessness 
because he sees all violence against Aboriginal people as European ‘law’ that 
is without morality.52 Aboriginal people appear as defendants before the 
court at Grafton, so there can be no neat dichotomy between punitive raid 
and appearances before the court.

Grafton was established on the banks of the Clarence River and the town 
grew as a port and service centre for the hinterland with its established runs 
from the mid-1840s: ‘wharves, shops and hotels were built on both sides of 
the river, and rowing boats provided the connecting link between the two 
suburbs’.53 The region is Bunjalung, Yaegl and Gumbayngirr Country and 
these Aboriginal people have their own histories.54

The Grafton bench follows the same pattern as the South Coast and western 
benches: the origin of cases is evenly distributed (see Figure 6.1). Constables 
were in the service of the local population, acting after they were called for, 
and Aboriginal people were brought by the poorer inhabitants, as they were 
on the South Coast. The law at Grafton was accessible. Like the South Coast 
also, depositions are contradictory, yet they are also far less perfectly presented.

The magistrates asked the attorneys-general for assistance. In Anderson, 
1857, Richard Bligh, the Crown lands commissioner and police magistrate, 
wrote to the attorney-general:

The prisoner has been committed to trial by C.G. Tindal and 
C.J. Walker, magistrates for this bench but there being no Clerk of 
Petty Sessions these Gentlemen have from some misunderstanding 
taken the depositions in the ordinary record book of the Court—the 
committing magistrates reside some distance from here and I am 
therefore compelled to furnish you with the enclosed certified copies 
in lieu of the original depositions.55

51	 Deborah Bird Rose, Hidden Histories: Black Stories from Victoria River Downs, Humbert River and Wave 
Hill Stations (Canberra: Aboriginal Studies Press, 1991), 18; Ford, Settler Sovereignty, 151.
52	 Bird Rose, Hidden Histories, 18.
53	 Ronald E. Davies, ‘History of Clarence River and of Grafton 1830–1880’, Daily Examiner, [Grafton], 
3 January 1957, nla.gov.au/nla.obj-2387371978/view?partId=nla.obj-2387373852#.
54	 Arakwal People of Byron Bay website: arakwal.com.au; Yaegl Traditional Owners Aboriginal 
Corporation website: nativetitle.org.au/find/pbc/8254.
55	 R v John Anderson 1857, 5, SR 9/6410.

http://nla.gov.au/nla.obj-2387371978/view?partId=nla.obj-2387373852#
http://arakwal.com.au
http://nativetitle.org.au/find/pbc/8254
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Figure 6.1: Origin of cases: Grafton56

The magistrates were certainly aware of the requirement that cases 
for the assizes be separate depositions, yet they were tardy and casual  
in their management of the court. Anderson pleaded guilty in his case 
and the details of the deposition did not come before the court.57 Other 
depositions were copies of the originals, but the attorneys-general received 
no letter of explanation. In Noad, a copying clerk had been used as the 
number of words is marked at intervals and calculations appear in the side 
column.58 The calculations may have been by the Commissioner of Crown 
Lands’ clerk, who lived in a hut on Oliver Fry’s run.59

In 1853 in Haywood, a letter was forwarded to the attorney-general by 
Oliver Fry and Edward Ryan, stating that ‘we are ignorant where the 
several crimes imputed to Hayward [sic] have been committed and under 
the circumstances consider it better he should be at once forwarded to 
Sydney’.60 Thomas Haywood also pleaded guilty, so the vague generalities 
of this statement could not be tested in the Sydney Supreme Court.61

56	 Re ‘Not known’: There are four cases for which the initial prosecutors cannot be established 
because the depositions are missing. These are R v Gustavous Smith/Schmidt for cattle stealing in 1853; 
newspapers do not give the case in detail. R v Henry Stapleton and Shady Walsh, for horse theft, 1853, was 
discharged for no witnesses, so the case was never heard and not reported consequently. George Yates, 
1854, for assault on a girl, cannot be found, possibly because it was heard at quarter sessions. James 
Aitkins, 1854, wounding with intent, cannot be found. 
57	 Criminal Crown Solicitor Judgement Books, Sydney, 1857, SR 4/5737.
58	 R v Pumpkin 1858, 5, SR 9/6415; R v Billy Noad 1857, 4, SR 9/6415.
59	 R v James McGee 1852, 12, SR 9/6369.
60	 R v Thomas Haywood alias John Haywood alias Thomas Anderson alias Thomas Hewitt alias Thomas 
Whitehouse 1853, 2, SR 9/6374.
61	 Criminal Crown Solicitor Judgement Books, Sydney, 1853, 4/5732.
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The clear inadequacies of the Grafton bench, set out in their own letters, were 
scathingly replied to by the attorneys-general. ‘It does not appear from the 
depositions that there is any such person as William Boyd,’ wrote Plunkett 
in a forgery case in which Boyd’s name had been written on a cheque.62 
A pencil note on Robert Ward alias Bob the Lawyer reads: ‘[H]ow does this 
agree with the Prisoner apparently coming in direction from Armidale to 
Parrott’s the night before?’ The depositions were sent back so the questions 
could be answered.63 This decision was for Grafton magistrates alone 
because, as we have seen on the South Coast, contradictory and insufficient 
information was sent to the attorneys-general but no criticism was made. 
The magistrates at Grafton invited such criticism in the tone of their letters.

It is not clear that the magistrates understood the meaning of legal terms. 
In Noad, Charles Walker said he ‘applied for a warrant from Annie Massie’, 
who was a very young girl who worked on Walker’s run. He could not have 
applied for a warrant against her as she was his key witness.64

At first glance, there are no questions for witnesses by the accused at 
Grafton, but looking closely, one finds that deponents begin to speak to 
the defendant as ‘you’ and it is clear they were answering questions from 
defendants.65 Depositions at Grafton are difficult to decipher but note 
was made that ‘the prisoner declines to ask questions’. Defendants ask 
questions of constables but at times incriminate themselves in doing so. 
James Eggleston got the constable to say that he had said he was sorry for 
stabbing another constable. John Anderson said he was so drunk he did 
not know where he got the cheque, thereby admitting to possessing it. In 
Noad, the prosecutor asked questions of witnesses as well as Noad, who was 
able to get a witness to say there had been an earlier dispute over a rope.66 
A broad group of people came into court, some of whom were clearly there 
as defence witnesses but their evidence is not headed as such as it is in other 
benches.67 The Justices Act was followed, but the form of the deposition 
did not recognise this. The defendant quite often has no statement in their 
defence but in Noad, it was claimed ‘the defendant was admonished for his 
defence’, as though later in the period these defences were pressured for. 
This was outside the Justices Act requirements; no-one was to be forced.

62	 R v John Motson 1850, 13, SR 9/6357.
63	 R v Ward alias Bob the Lawyer.
64	 R v Noad.
65	 R v James Eggleston 1858, 6, SR 9/6415.
66	 ibid.; R v Anderson; R v Noad.
67	 R v Noad; R v Anderson; R v Ward alias Bob the Lawyer.
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Constables

The idea of the ‘confession’ through a constable was not unique to Grafton; 
as we have seen, Molong constables obtained confessions as easily. In Tommy, 
the magistrates were concerned they did not have enough evidence. Plunkett 
wrote: ‘I think the confession made by the Prisoner to Chief Constable 
Abbott was voluntary and if not made under the influence or promise and 
inducement there is enough evidence to convict the prisoner.’68 In the case 
against John Chesham, the magistrates included the information that the 
admission of guilt was not ‘extorted by any threat, promise, interrogation 
or enquiry’.69 They had learned from Tommy. Any admission of guilt was 
highly valued by the attorneys-general and Grafton, like Molong, had this 
habit of confession.

Grafton magistrates did not take pleas like those from the north-west, but 
two defendants pleaded guilty before the Supreme Court: Thomas Haywood 
had burned down the main house on Charles Walker’s ‘Newbold Grange’70 
and John Anderson pleaded guilty in his case involving a forged cheque.71

Grafton constables acted when warrants were granted. There was no 
mention of any warning being given to defendants at the point of arrest and 
a form of trickery was used. Constable Patrick Kelly saw no problem when 
he said before the bench that he found Anderson 12 miles (20 kilometres) 
out of Grafton and ‘said nothing about the forgery but pretended I was 
arresting him for absconding from Sheehan’s service’. After 2 miles on the 
road, Anderson said: ‘“I am afraid it is worse than you are aware”. I  said 
nothing to induce him to make this statement.’72 Constable Laughlin 
Curry apprehended Patrick Faugherty in 1854 using a similar pretext. 
He had received a warrant to apprehend Faugherty for theft of tea from 
a store. He brought him to Grafton ‘under suspicion of being a runaway 
from Tenterfield’.73 This is similar to the sleuthing approach of Orange 
constables except it is well outside the requirements of the Justices Act. The 
Joseph Wilkes case was notorious. Wilkes was accused of the murder of his 
wife and children. The evidence against him was from constables. He had 
come home to find his wife and sons brutally murdered. He had behaved 

68	 R v Tommy 1850, 1, SR 9/6357.
69	 R v John Chesham 1850, 1, SR 9/6357. 
70	 R v Haywood, alias Haywood alias Anderson alias Hewitt alias Whitehouse.
71	 R v Anderson.
72	 ibid.
73	 R v Patrick Flaugherty 1854, 11, SR 9/6381.
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unusually when searching for the bodies of his sons, not taking care to leave 
space for trackers and finding the bodies of his sons himself when everyone 
had left the scene. In the lockup, he claimed visions of angels had told 
him his neighbour Lynch had committed the murder. He claimed he had 
been robbed when there was no property taken. He had been discharged by 
proclamation. Though the newspapers reported he went to the Legislative 
Assembly to obtain compensation for lost property, he went to complain of 
police mistreatment. This drew attention to the case and led to him being 
committed again for the murder. ‘New evidence’ was claimed but there 
appears to be none.74

That Grafton constables had pistols and wore uniformed coats is apparent 
in Eggleston. Two constables were in pursuit of absconding servants and 
stopped at the Traveller’s Rest on the Tenterfield road. They were on the 
verandah drinking ‘milk and water’ when they saw in the distance a man 
coming along the road and thought he could help with their search. The 
man, Eggleston, ran away, and they pursued without their coats and pistols, 
calling, ‘[S]top in the Queen’s name or I will shoot you.’ They caught up 
with the man and he stabbed one of them. Eggleston said he thought they 
were robbers. One constable put his knee on Eggleston’s neck.75 The kind of 
independence exhibited in this case is also apparent at Armidale and it plays 
with legality and illegality in the same manner. Grafton constables were not 
stung into proper behaviour by the criticism of the attorney-general.

Aboriginal subjects

At Grafton the same dynamic operates for Aboriginal people as on the South 
Coast. In Tommy, there is the same language we find on the South Coast 
concerning Aboriginal aggression. Francis Phillips, a key witness, wrote 
to the attorney-general that he ‘hoped that you may be able to dispense 
with my attendance’. He explained that he would be ‘obligated to take my 
family being in a place with no protection against the blacks’.76 Phillips was 
using the language of the frontier in his appeal; there had been no attacks 
by Aboriginal people in the region for some time and there had never 
been attacks on the homesteads of squatters like Phillips. The language 
of the frontier appears also in the depositions. Tommy was ‘an old man’ 
who had been accused of murdering John Grey at Deep Creek, 30 miles  

74	 Bell’s Life, 24 April 1858; Empire, 26 November 1856. 
75	 R v Eggleston.
76	 R v Tommy (1850).
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(50 kilometres) from Grafton. Grey was the servant of Mr Small of ‘Swan 
Creek’ run. Francis Phillips held the inquest on the body, during which, 
according to chief constable Sylvanus Abbot, one of the shepherds, George 
Yates, said that he saw ‘old Tommy’ walking towards Grey’s hut with a 
tomahawk in his hand. Phillips produced the hat of the deceased, found 
near the body: it had been cut by a sharp instrument like a tomahawk. The 
hat, so reminiscent of evidence at Carcoar, and the description by Yates 
were the only evidence in the case. On the morning of 2 February, Sylvanus 
Abbott was at ‘Busby Park’ run owned by James Wilkes ‘for the purpose of 
apprehending some blacks who had committed an outrage there’. No case 
mentions such an outrage at ‘Busby Park’. He saw Tommy there and ‘on 
conversing with him I found he corresponded to the description of Tommy 
who had murdered Grey’. Tommy also had ‘shot wounds in his arm’. Sylvanus 
Abbott apprehended him. He said Tommy then confessed to the murder of 
Grey.77 Tommy had no English and Sylvanus Abbott did not speak Tommy’s 
language, but the confession was highly detailed. Tommy said he wanted 
flour and tobacco, Grey refused it, so Tommy became ‘cobawn myall’ and 
‘tumbled white fellow down’. Such pidgin words appeared on the South 
Coast also. In his defence, Tommy said before the bench that Grey was 
murdered not by him but by three other blackfellows, Charcoal, Darby 
and Bandicoot.78

Attorney-General Plunkett did not comment on the contradiction between 
Tommy’s confession and his defence statement nor a series of letters between 
the bench and George Barney of ‘Barney Downs’ in the New England 
region. These letters concerned a man named Edward Griffin, who was to 
be subpoenaed as interpreter for the Supreme Court in Sydney. The bench 
mistakenly referred to him as Edward Griffith. George Barney or ‘young 
Barney’ had written to the bench initially saying there was no such man 
as Edward ‘Griffith’ on his run.79 Plunkett wrote to the colonial secretary 
that he thought that such a confusion was ‘hardly an excuse’ and Barney 
was obstructing justice. However, the morning after, he added a note. 
He had shown the letter to George Barney’s father, Colonel Barney, who 
had undertaken to write to his son and assured Plunkett the interpreter 
would appear.80

77	 ibid.
78	 ibid.
79	 George H. Barney to Grafton Bench, 3 June 1850, in R v Tommy (1850).
80	 Attorney-General to Colonial Secretary, 8 July 1850, in R v Tommy (1850).
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Plunkett here was communicating in the realm of gentlemen. At the same 
time, he did not seem concerned how an Aboriginal man who could not 
be understood by an Aboriginal interpreter at Sydney, where Tommy was 
being held, had managed to give both a defence statement and a confession 
in English or pidgin at Grafton.

George Barney explained why he wanted Griffin to remain on his run and it 
was an appeal to the language of the frontier. Barney wrote his second letter 
to the bench in winter—the ‘depths of winter’, he said. He was ‘surrounded 
by blacks on all sides’. Commissioner Fry ‘is perfectly aware that the Blacks 
require strict supervision during the rigour of a New England winter, and 
is no doubt aware that Griffin exercises great authority over them’.81 Like 
Phillips, Barney was ‘surrounded’, and this is despite there being no reports 
of attacks on homesteads at all in the New England region. Language of the 
frontier would get results.

But to further complicate matters, Edward Griffin wrote a letter to 
Attorney-General Plunkett himself. He signed it ‘Interpreter’. He gave a 
far more complex image of his role. He had been subpoenaed four times in 
12 months to interpret for the Supreme Court. He was concerned he would 
lose his situation. However, he had an offer to make. For a ‘reasonable salary 
and a permanent situation’, he would use his ‘influence and utmost exertion 
to keep the tribes in amity with the settlement and district in general’. 
Otherwise, he would be ‘compelled to leave the district’.82 Griffin wanted 
to make an entirely new government position for himself. He, like most 
of the workers in this book, had his own agenda and interpretation of his 
position. He also recognised the Aboriginal polity, as did many gentlemen 
in the north-west, and was to act as diplomat in the region. Griffin creates 
an entirely new reading of the contact past, away from dichotomies and into 
negotiation and discussion. In this way his role is similar to Jemmy Darcy’s 
at Orange: a middleman in a complex political environment.

The magistrates at Grafton included two sets of depositions in Tommy. This 
was also irregular. The second involved the robbery and assault of Elizabeth 
Bail at Oakey Creek. She was the only deponent; there were no witnesses. 
On 28 February, she claimed Tommy and several other Blacks assaulted 
her and robbed her of clothing. Tommy again confessed to Abbott. 
The combination of two cases resembles the work of magistrates at Molong 

81	 George Barney to Grafton Bench, 13 June 1850, in R v Tommy (1850).
82	 Edward Griffin to Criminal Crown Solicitor, 1 December 1850, in R v Tommy (1850).
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and Orange, with their additional information added to assure conviction. 
Tommy was never tried because there was no interpreter available for the 
court. He was discharged to make his way back to Grafton.83

The attitude of Plunkett in Tommy, for which he did not question 
contradictions, appeared again in Pumpkin in 1857. The attorney-general 
was James Martin; Mary Finlayson brought a case against Pumpkin for 
assault and attempted rape in which a man who could speak only pidgin 
was reported as saying ‘don’t be singing out’ and ‘you bloody wretch, be 
quiet or I will cut your throat’. Finlayson’s husband refused to swear that 
Pumpkin was the man whom he saw kneeling next to his wife on his return 
home. The accused made a statement in court in pidgin: ‘Bail me do what 
Dicky and Darby do’, referring to other cases.84

In Ward, the victim was an Aboriginal man, Peter, and the defendant a 
white man. This case was instituted by Peter Shea, who described his servant 
Peter as ‘residing with me for the past five years during which time I have 
found him very honest, obedient and industrious, I have frequently left him 
in charge of my place’.85 Similar to the account presented in McLaughlin at 
Wee Waa, there was talk of shots being fired into an Aboriginal camp and 
a woman killed, but no investigation was made into her death, only the 
faithful Peter was the subject of the case. He had been murdered on the road 
and Peter Shea was sure that Robert Ward was the killer. In stark contrast 
to Pumpkin and Tommy, this case was gone through meticulously by both 
the criminal Crown solicitor John Moore Dillon and Attorney-General 
Manning. Inconsistencies were noted, the case sent back for clarification 
and it was returned, the inconsistencies answered. The defendant could 
easily have doubled back, the magistrates claimed.

Both Pumpkin and Tommy were brought to court by lower-class women 
and Aboriginal people were thus drawn into the arena of dispute among 
lower-class people. Cases of this nature come from the runs of squatters and 
there is the same settlement pattern we see in other areas: a main house, a 
kitchen some distance from the house and a row of huts quite close together 
containing families or groups of men. This is the arena of rape and child 
rape, where we find children as young as two working in the potato fields 
alongside their father or quite young girls looking after horses.86

83	 Criminal Crown Solicitor Judgement Books, 1850, 4/5732.
84	 R v Pumpkin.
85	 R v Ward alias Bob the Lawyer.
86	 R v Chesham; R v William Davies 1852, 12, SR 9/6368; R v Jeremiah Sullivan 1853, 21, SR 9/6374.



243

6. North

Five cases were recorded in the Supreme Court as ‘discharged no witnesses’. 
The complainants had not travelled from Grafton for the case. Travel had to 
be by steamer and there were frequent disruptions. The non-appearance of 
complainants and witnesses appears before 1855 so is directly related to the 
difficulties of travel. But there was also time to ‘make it up otherwise’ and 
arrange to miss the steamer. This takes us into the extremely murky realm 
of ordinary people’s relationship to the law at Grafton. This appears across 
the colony and is most apparent at Carcoar, where it dominates the courts.

Grafton non-Aboriginal people

When ‘Newbold Grange’ was burned down, the servants made no attempt 
to put the fire out and this kind of attitude is found also in New England 
cases, the servants’ and masters’ interests being seen as quite different. There 
is a different logic governing cases between poorer people that suggests 
a plethora of different relationships, unable to be precisely captured by the 
historian. In his response to an accusation from the wife of a cooper and 
her daughter, Jeremiah Sullivan claimed that the offence he was accused of 
was ‘false’.87 The way evidence was taken in Grafton in such cases involving 
people of the same status left room for this accusation to be made. Some 
cases had only one deposition, no other witnesses and no corroborating 
medical evidence.88 Much effort was put into the construction of cases if 
they involved squatters or their gentlemen superintendents, with several 
witnesses found even if some of them did not fully corroborate the story, 
but these cases between poorer people seem simply to be passed on to the 
Supreme Court in Sydney.

A complex case concerned William Bankhead or Bill the Bullock Driver, 
who killed John Kenby in Pringles’ public house, The Traveller’s Rest, on 
the Grafton–Tenterfield road for calling him a ‘bloody sweep’.89 The first 
deposition left no doubt that Kenby had been hit by Bankhead. The second 
deposition, by Michael O’Brien, reads that Kenby was ‘abusing Irishmen in 
general’. But he was not sure whether it was Bankhead who struck Kenby 
and ‘he might have fallen over a stool’. Another deponent, James Tripp, said 
Mrs Pringle gave the deceased two or three blows at the back of the head 

87	 R v Jeremiah Sullivan.
88	 R v Tommy (1850), added on assault case; R v Jeremiah Sullivan.
89	 R v William Bankhead 1852, 17, SR 9/6369. This word, ‘sweep’, means one side of a tree branch, 
the other side is ‘crook’. It could also relate to earlier thieves cant, in which sweeping the board meant 
to take everything. These are the closest possible definitions. Christoph Richter, Wood Characteristics 
(Berlin: Springer Verlag, 2014), 39; Albert Barrere, A Dictionary of Slang (Sydney: Read, 2013), ‘S’.
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and called him a ‘drunk old vagabond’; he said he did not see Bankhead 
strike the deceased. A deposition by Elizabeth Pringle gave an explanation 
for the assault. Kenby was lying on a sofa or wooden bench and he asked 
Launt, Bankhead’s companion, to drink. Launt said he would be glad to if 
Kenby would pay the money he owed him. Bankhead said, ‘[P]ay him what 
you owe him like a man or else we shall make you.’ Kenby said, ‘[W]hat 
have you got to do with it you bloody sweep.’ Bankhead struck the deceased 
‘but not violently’. Kenby said he had had a good sleep, he would not lie 
down anymore and went to the kitchen, Bankhead followed him and struck 
Kenby again but ‘not hard’. Mrs Pringle called for her husband, who told 
Bankhead that ‘you have killed that man’. Bankhead said ‘he would not 
allow his own father to call him a sweep’. Launt got vinegar as he was sure 
Kenby had ‘fainted’. Mrs Pringle said that Kenby had used very abusive 
language to Launt and that Bankhead and Kenby did not know each other. 
Launt said that Bankhead struck Kenby ‘with his open hand’. The death 
‘was not from malice but purely accidental’. These depositions suggest an 
agreed upon narrative concerning the death of Kenby. What jars is James 
Tripp’s evidence that more than one person hit the deceased. It is perhaps not 
surprising that Bankhead was discharged at the Supreme Court in Sydney 
because there were no witnesses, but this case demonstrates collusions and 
contradictions in depositions from Grafton.90 Grafton depositions were 
never straightforward accounts of an offence but contained multiple and 
undisciplined perspectives.

Right of reply
The Gumbaynggirr person contacted thought it was not necessary to reply 
to the chapter.

90	 Criminal Crown Solicitor Judgement Books, 1852, 4/5733. 
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