7
Getting into Court

The long journey to court was made in chains if the prisoner had not been
bailed. Patrick Toole, the turnkey at Maitland gaol, and three constables
were described as escorting one female prisoner and eight male prisoners
‘handcuffed on a chain’ from Maitland to Sydney in 1850 after their
sentencing. The chains were taken on and off during the journey by steamer
to Sydney and Toole allowed the prisoners to drink spirits. On their walk
from the wharf at Sydney to the gaol, Toole wanted to give the prisoners
a drink at a public house ‘on account of their good conduct’. Toole had
committal papers in his possession that were to be handed to the gaoler in
Sydney and he arrived there without one of the prisoners, Francis Purdey
or Dubbo." Good conduct was open to interpretation by constables and it
helped prisoners to have money on the journey to court.?

In our accompanying of prisoners, we hope to be able to access the Supreme
Court or the assizes to properly hear their cases, but sources are unreliable
and it is difficult to obtain a full picture of how cases proceeded. The
newspapers are the obvious choice and these give us the cases inscribed in
the legal text produced by Gordon Legge in 1896.> However, Janine Rizzetti
has argued that Legge picked up Murrell rather than Bonjon for his volume
on case law because he consulted the Sydney Morning Herald rather than
the Melbourne press.* Newspapers did report erratically and according to

1 Patrick Toole, Supreme Court Informations, SR T74.

2 R Sheridan, at Yass.

3 Gordon Legge, A Selection of Supreme Court Cases in New South Wales from 1825 to 1862 (Sydney:
Robert Burton Printers, 1896).

4 Janine Rizzetti, ‘Judge Willis, Bonjon and the Recognition of Aboriginal Law’, Australian and New
Zealand Law and History Journal 5 (2011): 1-26, classic.austlii.edu.au/au/journals/ ANZLawHiste]l/
2011/5.html.
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the interests of their editors. The Sydney Morning Herald, Legge’s source
for cases, is highly abbreviated, giving the barest detail of legal arguments,
defences and the thinking of the jury. The Goulburn Herald is by far the best
in giving the words of judges in cases and even their gestures are recorded.
This may have been because the attorney Daniel Denichy was editor of the
Goulburn Chronicle between 1854 and 1857 and he may have provided
the approach to reports.’ The Maitland Mercury has reports that centre
on the actions and words of the jury and these records give startling insights
into the independence of these groups of 12 persons who understood
themselves to be at the apex of the court. Other sources that allow the
reader into court are reserved cases where the decision of the court is legally
questionable according to counsel or the judges themselves. Not all of these
survive for the 1850s, but they do give an indication as to how cases were
managed. There is newspaper reporting of these decisions of the full bench,
but this rarely gives who instigated the inquiry at hand. The judgement
books of the criminal Crown solicitor also provide some indication of the
initial processes involved in cases.

A concern expressed by prisoners on their way to court or those on bail was
how to raise the money to obtain an attorney and, through him, counsel.
Thomas Bacon wrote from Darlinghurst Gaol in 1851 that he had £28 of
his own money that had been placed with the governor of the gaol after his
arrest. He wrote:

[I had] no other means of procuring counsel to appear for me and
I have retained Mr Ryan Brennan as my attorney and am desirous of
obtaining Mr Purefoy and Holroyd as my counsel. I therefore will
require the £28 ... to be handed over to my attorney to defray my
expenses.’®

At trial Thomas Bacon pleaded guilty and was sentenced to five years on the
roads. A guilty plea meant he did not require counsel; it may be assumed his
request for his money was denied.” Angelina Hughes Hallet had promised
attorney John Ryan Brennan that she would sell her furniture to find funds
for counsel’s fees in March 1850, but she absconded with her furniture,
leading to a warrant for her arrest.® While counsel was highly desirable,

5  Ann-Marie Jordens, The Stenhouse Circle: Literary Life in Mid-Nineteenth Century Sydney (Melbourne:
Melbourne University Press, 1979), 46.

6 The Queen v Bacon, Affidavit, 30 August 1851, Supreme Court Informations, SR T76.

7 Bells Life, 11 October 1851.

8  People’s Advocate, 9 March 1850.
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they were expensive to obtain. In Brisbane in 1857, Andrew Larkin applied
in court to Justice Milford to have his attorney represent him and Milford
replied that the gentlemen of the bar had come 500 miles (800 kilometres),
at considerable personal expense, and he could not with propriety grant such
a request.” In newspaper accounts counsel only appear in one or two cases
in a criminal session and that the accused was undefended was noted. The
word ‘undefended’ appeared in 633 cases in the years between 1850 and
1859 of press reporting of criminal cases: 437 before the Supreme Court
and 196 at the assizes. At the assizes 206 cases were defended by a barrister
in the same years; at the Supreme Court 1,000 cases were defended."

Those accused of crimes that would result in capital punishment were
sometimes granted counsel to ‘watch the case’. It would be a mistake to
see this as representation in any real sense. No depositions were obtained
and counsel simply followed the case in court. Varying degrees of effort
accompanied the watching of cases and counsel were asked by the judge
whether they would watch at the beginning of the case. There is no record
of counsel refusing such a request.

An important distinction exists in cases concerning Aboriginal people.
Aboriginal defendants were never treated in the same manner as other
defendants and, in the early 1850s, a debate appears in the case papers of
Davy alias Thandy. The colonial secretary wrote to the attorney-general
in July 1855:

I am directed by His Excellency the Governor General to request
that you and the Solicitor General will have the goodness to employ
Mr Purefoy or some other competent barrister to defend any
Aboriginal natives who may be brought to trial at the Circuits at
which either of you may be present ... I am to add that his Excellency
approves of a fee of five guineas for each case being paid to the
Barristers employed on such occasions out of the territorial revenue.!

9 Empire, 16 January 1857.

10 Word search for ‘undefended 1850s’, 7rove, [National Library of Australia], 23 December 2024:
trove.nla.gov.au.

11 Colonial Secretary to Attorney-General, 8 July 1852, enclosure in R vs Davy alias Thandy.
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The response to this letter shows the great importance of the personal
approach. It was signed by John Moore Dillon, the criminal Crown solicitor:

Respecting the defence of the Aborigine. A correspondence took
place between the Attorney General while the Attorney General was
in England and Mr Cheeke was appointed counsel and Mr George
Allan attorney for the Aboriginals. Afterward these gentlemen ceased
to be employed as the Government declined to furnish the funds.
Subsequently however some further communications have been
made to the Attorney General on the subject of the precise nature
of which I am not aware. I have never seen any instructions neither
have I ever been requested to communicate with the counsel of
any prisoner Aboriginal or other and I certainly would never have
done so. It would be a most indelicate position for a solicitor to be
placed in. If the Attorney General directs me to send the depositions
against Aboriginals to any Counsel I can do so or even copies,
though I cannot see why a prisoner defended at the expense of the
Crown should have such an advantage over any prisoner who may be
badly off in pecuniary matters and it is certainly not the practice of
members of the bar to receive instructions from a prisoner.'

This letter asks why Aboriginal people were not treated in the same manner
as any other prisoner. Plunkett replied that he was not authorised to employ
an attorney for the whole session and that it was important to consider each
separate case. The colonial secretary wrote that he approved Mr Purefoy
acting for an Aboriginal prisoner at the Maitland Quarter Sessions, but the
payment should not exceed £5 5 s." The question as to why Aboriginal
people were so represented was not answered. Justice Therry, formerly of
the Supreme Court in Sydney, provided one answer in his memoirs in 1863:

The protection of the lives of this poor inferior race of our fellow men
is a strict duty we owe them. To that protection they derive the highest
possible claim from the sovereignty which has been assumed over the
whole of their possessions ... It would be grievous injustice not to
make the black and the white man alike equally amenable to law. All
that a humane government can reasonably be expected to do is done
to assist the aborigines on such trials. A counsel is provided for them,
an interpreter procured and paid for by the Crown and when they
have intelligence to suggest the names of witnesses who can testify in
their behalf their attendance is provided at the Crown’s expence [sic].!

12 Undated note, in R v Davy alias Thandy.

13 Undated enclosure, in R v Davy alias Thandy.

14 Roger Therry, Reminiscences of Thirty Years Residence in NSW and Victoria (Sydney: RAHS Press,
1974 [1863]), 286-87.
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For Therry, Aboriginal people had possessions over which sovereignty had
been assumed. With English sovereignty, which Therry sees as property
based, came specific rights for Aboriginal people, which included counsel.
This was one answer as to why there was this informal recognition of
responsibility in return for dispossession. There were no solicitors mentioned
in any of the court records concerning Aboriginal people and George Allen
made no mention of his appointment as solicitor to the Aborigines. His
diaries for 1841 also make no mention of Aboriginal people. This is despite
his enormously political role in the Methodist mission and that mission’s
intense interest in Aboriginal people.”” Alfred Cheeke’s appointment as
solicitor for Aborigines was only for a few months in 1841 and after that
there was ‘no money’ to continue the position. The idea of provision of
representation by government was, it seems, short-lived. The appointment
seems a gesture rather than a proper implementation of a new office.

The way Aboriginal people actually obtained representation was through
a delicate and mannered approach to barristers by other legal officials
and this is shown in the barrister Callaghan’s diary.'® Barristers appear
to have been contacted personally by judges or the attorney-general.”
Newspapers sometimes report that a barrister ‘agreed to watch the case’.
This watching could be requested in court by the judge. It was in no way
proper representation and was also open to non-Aboriginal defendants for
whom the death penalty would apply. Barristers did not obtain a copy of
the depositions in such instances and the effort they put in varied. In Mogo
Garra’s case, there was only one statement given by counsel at the end of
the hearing.'® This does depend, however, on how the reporter approached
a case. In 1856 Holroyd cross-examined all witnesses in Billy Morgan,
according to the Empire, but said nothing in the Sydney Morning Herald."”

15 Norman Cowper and Vivienne Parsons, ‘Allen, George (1800-1877)’, Australian Dictionary of
Biography (Canberra: National Centre of Biography, The Australian National University, 1966), adb.
anu.edu.au/biography/allen-george-1696/text1831; David Andrew Roberts and Margaret Reeson,
“Wesleyan Methodist Missions to Australia and the Pacific’, in Methodism in Australia, eds Glen O’Brien
and Hilary M. Carey (London: Routledge, 2016), 197-210.

16 John M. Bennett, ed., Callaghans Diary: The 1840s Sydney Diary of Thomas Callaghan, B.A. of the
King’s Inns, Dublin, Barrister-at-Law (Sydney: The Francis Forbes Society, 2005).

17 ‘Mr Pring at the instigation of the Attorney General volunteered to defend him.” R v Campbell,
Sydney Morning Herald, 5 October 1855. ‘Mr Purefoy at the request of his Honour conducted the
defence.” R v Crane, Empire, 28 August 1854.

18 Bell’s Life, 12 October 1850.

19 Empire, 8 April 1856; Sydney Morning Herald, 24 March 1856.
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We are privy in historical research to far more information than contemporary
counsel and attorney. The letters attached to the deposition and the pencil
marking are absent from the documents produced for counsel by the
copying clerk at the Crown solicitor’s office. The documents were obtained
from the criminal Crown solicitor by request. Dillon explained in Sinclair:

On the third of February 1851 Mr Hamilton Welsh the solicitor and
attorney for the above-named defendant informed me that he had
on that day been retained on behalf of the defendant and requested
me not to have the case against the defendant called for trial that day
because he was not then prepared. He said Welsh expressed a wish
to have a copy of the depositions which was found him—he might
have forthwith but did not ask for a copy of the information to be
filed against the defendant or intimate in any other way directly or
indirectly that [the] defendant would require time to plead to the
information filed.*

Dillon was not about to give anything for which he was not asked. In this
case the barrister Purefoy was engaged by the defendant on the first day
of the assizes. He requested time to familiarise himself with the case and
a copy of the information. This was refused by Chief Justice Stephen in
court, who said ‘that if the defendant’s counsel was ignorant of the form of
information for a criminal assault (His Honour) would repeat it to him by
heart’ and proceeded to do so amidst the suppressed laughter of the court.”!
The jealous guarding of legal documents at the attorney-general’s offices
and in court is underlined here. Copies of depositions were to be paid for.
In 1850 charges were 4 pence per folio of 72 words for the first 12 folios
and 3 pence per folio of 72 words for the remaining folios.”> Charges would
form part of the defendant’s account.

If money determined the opportunity for representation and defendants like
Thomas Bacon were disappointed at not obtaining counsel, there was still
an aspect of chance for all defendants. This is to be found in the judgement
books of the criminal Crown solicitor. Drawn up before the sessions of the
assizes or the Darlinghurst sittings of the Supreme Court, these registers
were marked in pencil for the sending of subpoenas for witnesses and
marked again if the witnesses arrived in court. If witnesses failed to appear,
the amount of security for which they signed recognisances was ‘estreated’,

20 John Moore Dillon to Augustus Carter, 7he Queen v James Sinclair, Supreme Court Informations,
SRT76.

21  Goulburn Herald, 8 February 1851.

22 Sydney Morning Herald, 7 December 1850.
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or claimed by the sheriff. In the north-west of New South Wales this was
£80 to £100; elsewhere £40 was standard. If witnesses did not appear, the
accused was held or released on bail until the next session of the court.
If witnesses did not appear again, the accused was discharged. Other means
of being discharged were if no interpreter appeared to translate the case
into the language of the accused, or the term ‘discharged’ appeared without
explanation. But these were not the only chances the defendant had as the
Crown prosecutor, pressed for time, decided at the beginning of the session
which case would be heard and which would not.

The attorney-general prosecuted all cases but if he was not available the
position was filled by the solicitor-general or a barrister who had obtained a
proclamation from the governor that he presented to the court.”® At Brisbane
in November 1855 the barrister Purefoy even officiated as judge by special
commission.? It is unclear how much time the prosecuting counsel had to
familiarise himself with cases. In January 1857, also at Brisbane, the Crown
prosecutor, the barrister Pring, stated he was not prepared to go on with
cases and the court was adjourned to the next day.”

The Crown prosecutor sometimes disagreed with the decisions of the
attorney-general and at times the attorney-general who had drawn up the
indictments had been replaced with a new attorney-general by the time of
the sessions. This made the beginnings of sessions more complex. At sessions
it was sometimes decided that a case would not be proceeded with. This was
after the defendant’s expense of obtaining defence witnesses, obtaining bail
and travelling to court. As we have seen, the Bucknell brothers went to great
expense, spending £1,000 to prepare for court. They accused Attorney-
General Martin of failing to properly consider the case before he proceeded
to indictment. In their case the judge recommended acquittal and the
jury agreed, but similar kinds of expense would have been contracted by
those who arrived at court only to find their case was not to be heard.
Twenty cases of the 135 listed in the Maitland Criminal Crown Solicitor’s
Judgement Book for 1856-60 involved the Crown prosecutor deciding not
to continue with a case. This is 15 per cent of all cases from Maitland in
those years. At times reasoning is given—that is, there was not sufficient
evidence to proceed—but at other times no reason was given, simply that

23 Maitland Mercury, 11 May 1857, 28 November 1858.
24  Maitland Mercury, 28 November 1855.
25 Empire, 26 January 1857.
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‘the Attorney General declines to prosecute’.? Defence counsel played no
part in these early considerations. Records for the Supreme Court in Sydney
are less complete. The Crown Solicitor’s volumes for 1854 and 1856 were
not sent to the archives. Without them, we find of 546 defendants 55 had
their cases not proceeded with (only 2.7 per cent). From 1856, there are
267 defendants and 32 cases not proceeded with, or 12 per cent. The figures
apparent at Maitland after the change of government are slightly higher than
for the Supreme Court.” Both reflect the succession of attorneys-general
with their disagreement over cases. Also, from the time of Manning in 1856
there seems to be less interest in reviewing cases in the office, leaving it until
the hours before the court.

A further chance for defendants before 1858 is apparent in case numbering.
The numbering of cases in the judgement books of the criminal Crown
solicitor in Sydney and at assizes is sometimes doubled. In the Maitland
register there were two number fours for William Clay in March 1857 for
separate cases of horse stealing at Nundle. Clay also appeared in number
12 with William Swan for assault at Singleton. The first two cases were
separate indictments for theft of different horses, but before the session
of the assizes began, it was decided the two cases of horse theft would be
tried together. This may bear some relationship to the haste of the assizes.
Patrick O’Donnell, John Hewitt and James Hewitt appeared on two
charges of forgery and uttering at Maitland in September 1857; a note on
the first case, number three, says: ‘Prisoners not to be tried on this charge
sentenced on the next.” In September 1857 there were two number threes,
two number sixes and five number elevens.?® This stops abruptly in March
1858. James Martin was attorney-general and had been so since September
1857, so one cannot say it is his doing. This means there is less largesse in
decision-making at the very beginning of sessions, each case has a separate
number and a sentence for one offence was usually to follow on from the
sentence of the first. Each separate entry under a new number meant that a
new jury had to be empanelled and neither the sympathy nor the antipathy
of the jury would be maintained.”

26 Criminal Crown Solicitor’s Judgement Books, SR 4/5754 — 4/5758.
27 Criminal Crown Solicitor’s Judgement Books, SR 4/5732 — 4/5735.
28 Criminal Crown Solicitor’s Judgement Books, SR 4/5755.

29 Reported in the Goulburn Herald, 30 March 1859.
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The judgement books and the newspapers show the convict status of the
defendant faded in importance from the early 1850s. Rigorously completed
in 1847, the column listing condition includes only scattered references to
‘born in the colony’ or ‘bond’ by 1850. Newspapers do occasionally record
reference to status at the point of sentencing by the judge. It is unclear
who provided this information. Possibly it was the sheriff, who came to
court with his own lists. When Catherine Byrnes was acquitted at Bathurst
in 1854, the case continued, ‘it appearing that she and her husband were
runaways from Van Diemen’s Land she was discharged into the hands of
police’.** Magistrates from the west and south-west clearly noted the status
of the accused when they sent depositions in the 1850s; these do not
translate upwards to the assizes or the Supreme Court. The convict system
existed erratically in some local areas and not others and it was not of major
importance in the higher courts.

There are no minutes of the Supreme Court and its assizes surviving,
though minutes were taken. Depositions were given high status in the
courts, being read out if a defendant pleaded guilty, if a defendant requested
it or at the end of the hearing of witnesses.” Judges did not obtain a copy
of the depositions unless they specifically asked for them. In 1859 Edward
Wise requested the Legislative Council that the judge be enabled to read the
original depositions in cases. The attorney-general Alfred Lutwyche replied
that the depositions were always in court and produced at the request of the
judge ‘or perhaps counsel for the accused” and Wise withdrew his motion.*

Cases were introduced by the Crown prosecutor, witnesses called and
questioned by the judge, the jury, the prisoner and the defence counsel
if one was employed or asked to watch. The defence or the accused made
their defence, followed by the Crown prosecutor. The judge addressed the
jury and the jury either retired or did not and gave their verdict. In early
1850s cases, the language of the indictment was still being questioned by
defence counsel, despite the Justices Act allowing misspelling of names and
places and errors in times of offence to be ignored. Table 7.1 gives some
of the arguments of the bar during this period, though these are gleaned
only from the newspapers and more complex legal points may have been
made. Arguments are not always given even though the defence counsel

30 Bathurst Free Press and Mining Journal, 2 September 1854.

31 Read in a guilty plea, R v Adolphus Hogemann, Sydney Morning Herald, 8 August 1856. Read at the
prisoner’s request, R v Nicholas Hand, Goulburn Herald, 30 March 1859.

32 Maitland Mercury, 3 February 1859.
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addresses the court. We have only a very partial picture of the skill of the bar.
The defences have been chosen to illustrate different approaches. Purefoy
and Pring were most likely to bring points of law and case law and it is they
who were responsible for many reserved cases.

Table 7.1: Defence counsel argument examples

Barrister

Argument

Result

Purefoy (Goulburn Herald,
10 August 1850, Clarke)

On the authority of R v Crowhurst,
there was no case to go to a jury,
stated the evidence had been taken
behind the back of the prisoner.

Guilty

Purefoy (Goulburn Herald,
10 August 1850, Chapman
and Sears)

The information could not be
sustained, the learned gentleman
quoted Archbold 452, R v McLoughlin
8 CandP, RvLeonSmith8C and P
and Roscoe 782. Purefoy declined to
address the jury.

Sears, not guilty
Chapman, guilty

Holroyd (BFPMJ, 4 March

No evidence against Malony or the

All prisoners,

1854, Barton)

1854, Malony, Cain and younger Cain, property found 14 guilty
Cain) months after only guilty of receiving.
Holroyd (BFPMJ, 4 March | Jury must decide if gun went off Guilty of

accidentally, if so must acquit, no
malice should be manslaughter.

manslaughter

Holroyd (BFPMJ, Bathurst
Assizes, 2 September
1854, Young)

No evidence to prove malice, all
evidence to the contrary.

Guilty of murder.

Herald, 8 August
1856, Supreme Court,
Hagemann)

Holroyd (BFPMJ, Bathurst | Prisoner’s behaviour not probable; Guilty
Assizes, 1 September horse could not be identified.
1855, Sullivan)
Holroyd (BFPMJ, Bathurst | Discredit approver. Guilty
Assizes, 1 September
1855, Curran)
Pring (Sydney Morning Angelina Hughes Hallet, publican, Not guilty
Herald, Bathurst when the note was given to her
Assizes, 5 October 1855, |replaced it with a suspect one.
Campbell)
Pring (Sydney Morning Jury returned no decision. Dickinson
Herald, Bathurst Assizes, |asks them what was the majority,
8 October 1855, Nash and | Mr Pring says he did not think it was
Forbes) acting fair to ask a jury on return
to court what was their majority.
Mr Faucett agreed with Mr Pring,
it was invariably not done by judges
in England.
Butler (Sydney Morning Extreme youth of prisoner, foreigner | Guilty,

mistake contract, good character.

recommendation
to mercy, previous
good character
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Harvey)

to prove intent. In support of
argument, he cited a case from
Russell on crimes.

Barrister Argument Result
Pring (Empire, Bathurst The evidence is not sufficient to Guilty, death
Assizes, 21 March 1857, sustain the information, no testimony | recorded.

Mr Pring desired
the point should
be reserved; there
was no evidence
to go to the jury
of any intent.

(Empire, reporting on
Bathurst Assizes, 27
September 1859, Davis)

fee, counsel not in a position to give
the case the attention it demanded;
evidence not conclusive, no-one saw

Blake (Goulburn Herald, Prisoner publicly riding horse; brand | Not guilty
30 March 1859, Goulburn | not clear, prisoner thought it was his
Assizes, Norton) own.
Blakeney (Goulburn Prisoner entitled to an acquittal Not guilty
Herald, 30 March 1859, because of length of time between
Goulburn Assizes, losing and finding horse, prisoner
Berriman) thought it stray, should be civil
action.
Wild watching the case Murder: the prisoner unable to pay Guilty

the murder; the property found in
prisoner’s possession had never been
the property of the deceased.

Note: *Bathurst Free Press and Mining Journal.

Bennett has already noted the atmosphere of the court and its joking and
puns, apparent both in Thomas Callaghan’s diary and in the recording of
Chief Justice Stephen’s joking in the Bathurst Free Press and Mining Journal
and the Goulburn Herald.® What is most startling to the modern reader are
the antics of the jury in court (see Table 7.2). This is only apparent in the
detailed reportage of the Maitland Mercury, which reported 550 records
of criminal cases for the period 1843—69, giving an average of 10 cases
per session and 20 cases in a year. Records before 1843 are patchier and,
since the court registers only survive from 1856, it is difficult to accurately
quantify cases. The Maitland Mercury reports jury interaction with the
court in 263 of these cases, which means the reporting is partial; some cases
interest the journalist more than others. These partial records concerning
jury behaviour, however, are startling to the modern mind.

33 John M. Bennett, A History of the Supreme Court of New South Wales (Sydney: Law Book Co., 1974),
79; Thomas Callaghan, 12 August 1842, in Bennett, Callaghans Diary, 24; Bathurst Free Press and Mining
Journal, 23 February 1850; Goulburn Herald, 8 February 1851.
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Table 7.2: Cases for which jury activity reported in the Maitland press,
1843-1869

Jury interrupts judge at summing up: 23 times in 26 years
Years most common: 1846 and 1847, both five times; 1860, four times; last date, 1868

Questions during case: 19 times in 26 years
Years most common: 1847, three times; 1849, four times; last date, 1864

Recommendation to mercy: 16 times in 26 years
Years most common: 1852, twice; 1862, twice; 1865, twice; 1867, twice; last date, 1869

Finding lesser count: 17 times in 26 years
Begins 1853, most common: 1860, four times; 1866, three times; last date, 1867

Juries constantly consulted each other; they interrupted witnesses, they
sometimes stopped the judge in his address to them and halted the summing
up of the defending counsel, the attorney-general or Crown solicitor to
say ‘not to bother theyd already made up their minds’. Late in the period
they made speeches at the end of a case. While there is not a great deal of
evidence for the other assizes and the Supreme Court in Sydney, there is
some indication that such behaviour was widespread. In 1852 in Pennison
and Ryan, at Goulburn Assizes, Justice Dickinson told the jury to find the
defendants guilty; they acquitted both prisoners, who were discharged.* In
1858 at Goulburn the defence counsel was about to address the jury ‘when
they said they had made up their minds’.*® At Maitland no-one commented
that the jury was behaving in an unusual manner, indicating such temerity
was colony wide.

Ian Barker QC’s detailed work—the major work on jury trial—elaborates
the laborious struggle for trial by jury in the colony and shows it came from
a wide cross-section of society.”® The jury in colonial debates was a signifier
of English right and the imperial administration was slow in considering
a penal colony worthy of transferral of such an honour. Barker writes that
New South Wales was the only colony that had to fight for the right to trial
by jury and this fighting was done in two ways: the recommendations of
officials such as governors Philip Gidley King, William Bligh and Lachlan
Macquarie and a series of petitions in 1808, 1809 and 1825.”” Arguments
against emancipist jurors appeared in 1836 through another petition signed
by those who sought to limit emancipist rights but also to claim these

34 Sydney Morning Herald, 13 December 1852.
35  Sydney Morning Herald, 2 April 1858.

36 Barker, ‘Sorely Tried’.

37 ibid., 100-14.
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rights for an exclusive group.” The debates saturated the press and public
meetings were held.”” Trial by jury was bound up with the whole colony’s
sense of itself.

The rhetoric around the struggle for jury trial was influential in how juries
saw themselves whether or not they had an emancipist connection. This is
particularly so at Windsor in the period from 1824 to 1829 where the young
natives emphasised their ‘freedom’ in fights with police, yet at the same time
sat on the Windsor Quarter Sessions jury.*’ The idea of the ‘native’ was
a new element in a colonial conception of rights and this was powerfully
argued by William Charles Wentworth, as David Neal has shown.*" The
behaviour of the jury in the Windsor Quarter Sessions was not recorded
in the press, but it is worthwhile remembering that the population of the
Hunter River region and the Liverpool Plains found their origins in this
native restive population of Windsor.*?

The idea of the jury contained mystical components. In 1822 the French
observer Maurice Cottu wrote about the transformation of the 12 members
of the petty jury on the English northern assizes into a representation
of the people by means of the oath. This happened, he said, ‘in spite of
themselves’.* Such a transformation meant truth worked through them and
decided upon the guilt or innocence of the prisoner. This superiority of
the jury was also reflected in Justice Dickinson’s statement to the jury at
the Maitland Assizes in 1847: “Without any disrespect to the bench, the
opinion of twelve men chosen from various classes of the community was of
greater value than that of any individual moving in a sphere less practically
qualifying him to distinguish clearly.”*

In the 1850s the press reported on cases as though the jury was the absolute
focus of the trial. The prisoner was ‘given to the jury’; no-one addressed
the court, they ‘addressed the jury’. This way of reporting may have been
productive as people who served on juries read the newspaper and obtained

38 ibid., 111.

39 ibid., 114.

40 Byrne, Criminal Law and Colonial Subject, 196-97.

41 David Neal, The Rule of Law in a Penal Colony: Law and Politics in Early New South Wales (Cambridge:
Cambridge University Press, 2002), 170.

42 Norma Townsend, ‘Master and Man in the Myall Creek Massacre’, Push From the Bush 20 (April
1985): 4-32.

43 Maurice Cottu, On the Administration of Criminal Justice in England and the Spirit of the English
Government (London: Richard Stevens, 1822), 98—100.

44 Maitland Mercury, 17 February 1847.
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from it a view of their place in the court.” We know that the jury was
speaking together throughout trials because they frequently did not leave
the box to decide a verdict.* This was also the custom in England. Cottu
saw a kind of purity in the jury not leaving the box to deliberate; truth
was apparent instantly, like a blaze of light, he thought.*” As Cottu writes
and despite modern readings, expressed in Beattie, it was in the nineteenth
century deemed a good thing that juries decided very quickly, not a sign
of lack of consideration for legal detail.®® At Maitland the jury usually
reached a decision quickly. At times the jury was locked up for the night.
In 1858 Justice Milford was criticised by the Maitland Mercury that he
should have realised that the jury room in the court was an airless room
with no windows. If he had just checked with other justices, he would have
found it was customary to have the jury housed at an inn when locked up.”
However, overnight decision-making was far less commonly reported than
instantaneous decisions in the box.

The judge’s address in a trial was usually on points of law that the jury
should consider and an explanation of the case. The minutes were read out
by him. When the jury told him not to bother in his address, which they
did in both ‘guilty’ and ‘not guilty’ verdicts, they were effectively saying
they knew better and did not need any points of law explained. They were
thinking outside law and in the realm of what Cottu termed ‘common
sense’ and Justice Dickinson, ‘practicality’. Judges did stop speaking at the
Maitland Assizes when the jury told them not to bother going on. This was
contested once by Justice Therry in 1846, who proceeded anyway. He was
interrupted again and told again not to proceed, which he did not.”

In the late 1840s and early 1850s, the interruptions by the jury came earlier
in cases, before or during the address of defence counsel and once before
the solicitor-general’s address.” This was in 1846 when the jury interrupted

45 ‘Given to the Jury’: Maitland Mercury, 9 February 1856, 13 September 1856, 11 March 1858,
25 September 1858, 26 November 1859.

46  Sixty-five of 263 cases (24.8 per cent) report the jury not leaving the box. This is also apparent in
‘a few minutes to 10 minutes’, in 96 of 263 cases (36.6 per cent). Maitland Mercury, 1843—69.

47 Cottu, On the Administration of Criminal Justice in England, 98.

48 John M. Beattie, Policing and Punishment in London 1660-1720: Urban Crime and the Limits of
Terror (Oxford: Oxford University Press, 2001), 272.

49 Maitland Mercury, 14 March 1857.

50 R v Christopher Nowlan, Maitland Mercury, 14 March 1846.

51 Interrupt defence: R v Thomas Green, Maitland Mercury, 17 February 1847; R v Thomas Egan or
Aitkin, Maitland Mercury, 25 September 1847; R v David McLean, Maitland Mercury, 6 March 1852,
15 March 1845.
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a case to say they had made up their minds ‘unless there was some other
material witness’.”> Early interruptions were accepted easily by barristers
as well as the justices; there was no argument. In 1846 the Maitland jury
stopped a case before the chief justice. A witness had stated that the accused
had taken money from the pocket of a man lying on the road ‘to prevent
others getting it’.>* This was enough to stop the case and the jury’s common
sense determined he was not guilty. There was no objection to this. In 1854
the Maitland jury returned to the court to announce there was ‘no case’.”*

In a case of horse theft in 1857 the barrister Pring was acting as Crown
prosecutor. At a point in the case Justice Milford looked to Pring and
exclaimed, Is this not a case for an action!, meaning that the case should
have been stopped because the witnesses’ evidence suggested the innocence
of the accused. ‘Mr Pring observed that it was in the power of the Jury, if
agreed, to stop the case.” The majority of the jury decided the case should go
on.” This was complete subservience to the common sense or practicality of
the jury and the court was working effectively outside the law. Throughout
criminal cases there were not just four voices that mattered in the court—the
judge, the attorney-general or Crown solicitor and the defence counsel or,
if not represented, the prisoner. The jury at Maitland also asked questions,
not through the foreman but singly and without notification. A ‘juror’ or
a ‘juryman’ asked questions of all witnesses and the prisoner but not of the
judge. One juror could recall witnesses to ask a question even well after
the case would be considered ‘over—that is, the judge had given his final
address. In only one instance was a juror told it was too late to recall a
witness; the witness had gone home to another town.”® The jury asking
questions of witnesses is certainly in line with the volumes of Blackstone
held in the colony. Together, Blackstone wrote, the justice, jury, defence and
prosecution came to ‘a knowledge of the truth’.”” The jury’s questioning in
Maitland, however, changed the contours of a case. It opened up the court
and the jury was even more in control of proceedings.

52 R v William Hagan, Maitland Mercury, 21 March 1846.

53 R v William Smith, Maitland Mercury, 19 September 1846.

54 R v Henry Farmer, Maitland Mercury, 1 March 1854.

55 Maitland Mercury, 14 March 1857.

56 R v Donald McPhee and John McPhee, Maitland Mercury, 15 September 1849.

57 Blackstone, “Trial by Jury’, in loang.com/library/referenceblackstonecommentries-law-england/bla-

323 [page discontinued].
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At Goulburn Assizes in 1858, the jury found James Wood not guilty of
stabbing. Chief Justice Stephen questioned their reasoning and the jury said
they felt the stabbing was ‘justified’ because the victim had thrown Wood
into a fire. The chief justice replied that

he should be very sorry for such a doctrine to go forth in public, it
was a most dangerous doctrine and if it were admitted life would be
unsafe. However, the Jury had acquitted the prisoner and it remained
only for him to discharge him.*®

This is one of the few accounts of a Goulburn jury and it appears that
cultural understandings of justice overcame the law. One cannot tell how
often such ‘common sense logic’ appeared in jury decision-making across
the colony or how often the judge or the defence counsel were influential.

In Wilkes, Judge Therry sent the jury back when they were undecided
because he said witnesses had come a long way and great expense had been
undertaken by the Crown, as it was a most important case. They returned
with ‘guilty’.”” Judges in the 1850s Maitland sessions sent juries back if their
decisions made no legal sense.®® This implies juries took little notice of the
judge’s final address to them. The jury decided in one case before Justice
Dickinson in 1851 that the prisoner was guilty because he did indeed
utter an order but ‘without intent’. Dickinson informed them this was an
impossible verdict. The crime needed intention. They were sent back to
make another decision and returned with ‘not guilty’.! In the September
1861 session, the jury returned to say ‘there is a strong suspicion of guilt but
not sufficient to give a verdict. We give the prisoner the benefit of the doubt
and return the verdict not proven.” The chief justice said such a verdict
could not be given; if they gave the prisoner the benefit of the doubt, they
found him not guilty. The jury retired and returned ‘not guilty’.*?

Ian Barker QC writes that juries were interested in amelioration of sentences.
Juries at the Maitland Assizes did ask for mercy for the defendant, sometimes
for unusual reasons. In 1858 the jury recommended a prisoner to mercy ‘on
account of there being only one witness’. The chief justice said that ground

58 R v James Wood, Sydney Morning Herald, 2 October 1858.

59  Sydney Morning Herald, 23 April 1858.

60 Maitland Mercury, 14 September 1858, ‘guilty of receiving, his honour said the prisoner was not
charged with receiving and the Jury retired again, Not Guilty’, 17 March 1859, 13 September 1860.
61 Maitland Mercury, 10 March 1851.

62 Maitland Mercury, 17 September 1861.
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was inadmissible.”® In 1861 in a case of rape the jury recommended the
defendant to mercy ‘because he was drunk’. The chief justice said he could
not concur in such a recommendation and sentenced the prisoner to death.*
It will be forever impossible to tell why a jury decided as it did in a particular
case, but defence and prosecution have both considered themselves winning
the argument through a guilty or not guilty verdict. The Maitland jury
suggests a separate dynamic came into play and this complicates how the
law works in the colony; reasoning behind verdicts is difficult to decipher.
The Adelaide Observer provides some insight in its 1857 account of the
jury after the end of the session giving a speech to spectators that claimed
Justice Boothby had misunderstood them. A subsequent meeting of the
citizens of Adelaide passed resolutions concerning what they termed the
arbitrary assumption of power by the judge and a petition was raised to have
him dismissed from his office.® This incident was reported in the Maitland
Mercury, so it informed some of the local knowledge of what a jury was
capable of. John McLaren writes of Justice Boothby that he had disrespected
the jury in 1855 in Popham when he had put an ambiguous question to
the jury previous to a rape case, resulting in Boothby declaring the victim a
perjurer and the accused as having an unstained character. This resulted in
a public meeting and calls for Boothby’s resignation. Boothby then began
redefining the relative functions of judge and jury at trial—wishing the
jury to follow his directions. This was slated by the press as an attack on
‘the rights of freeborn Englishmen’ and McLaren details the long conflict
between Boothby’s idea of the power of a judge and popular opinion.*

An explanation for jury behaviour might be found in the constitution of
the juries and Niamh Howlin has used such an approach in Irish history.”
Initial lists at Bathurst in 1851 had a majority of ‘esquires—those of status
who had significant landholdings—but the list was sent back to be revised
because it included justices of the peace who were not to be jurors. The
second list was dominated by storekeepers and tradesmen. The jurors list
at Sydney contains a similar group, though ‘yeoman’ was a vague term

63 Maitland Mercury, 9 March 1858.

64  Maitland Mercury, 10 September 1861.

65 Maitland Mercury, 10 March 1857.

66 John McLaren, Dewigged, Bothered and Bewildered: British Colonial Judges on Trial, 1800—1900
(Toronto: University of Toronto Press, 2011).

67 Niamh Howlin, ““The Terror of Their Lives™: Irish Jurors’ Experiences’, Law and History Review 29,
no. 2 (2011): 703-61.
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(Table 7.3).°® For each session a list of names from which jurors were
selected was created by the sheriff. The Maitland jury was drawn from the
merchant and squatting classes, with publicans and tradesmen included.
The merchant and tradesmen group, or ‘grocerdom’ as Manning Clark
termed it,*” was largely responsible for the formation of public institutions in
country towns. Squatters also ran stores and manufactories, were interested
in town property acquisition and money lending and speculation as much as
any merchant. Squatter actions often defied the central government and the
Crown and modelled such rejection of authority that was to be the mainstay
of the development of democracy—‘bounce’ or disrespect and ‘gammon’
or dissembling characterised the squatter relation to government according
to a letter to the Maitland Mercury in 1843.7° One cannot describe the jury
as ‘gentlemen jurors’ because the publicans and builders who sat alongside
squatters would not have been designated as such. In its makeup and
increasingly throughout the period, the jury resembled London juries—
‘tradesmen’, as Linebaugh terms them.”!

Jury independence had implications for Aboriginal people. Even though
Justice Burton stated that Aboriginal people were to be regarded by the
assizes ‘as if white men’ in 1841, a contrary decision occurred in 1856.7
This was the case of the Aboriginal man Billy Cubby, as he appeared in
the sheriff’s records; Cubby is a moity name in the north-west and north
coast of New South Wales into Queensland. It is a skin name adopted as a
surname.”® According to the case, Billy had been the only identifiable man
out of a large group. Defence counsel Faucett said of colonists:

68 The status of jurors at Maitland can also be determined by the newspaper listings of those who did
not attend. List of non-attending jurors 1843: Otho Baldwin, had a pasturage licence; David Brown,
Paterson, miller; Charles Boydell esq. JP, ‘Gresford’; Frederick Dodwell esq., Paterson; James Cox,
Maitland, innkeeper; T. Hector esq., Paterson; M. Hutchinson esq., Raymond Terrace; W.D. Kelman
esq., Hunter River, grazier; Mr King, Raymond Terrace, grazier; Mr S. Kemp, Hunter River Railway
Company. Jurors 1856 (non-attendance fines): Peter Canavan, Morpeth, builder; Abel Cobcroft,
grazier; William Chapman, sawyer; William Wentworth Bucknell, grazier; John Dowling Brown,
pastoralist, Paterson; John George Betty, pastoralist, Paterson. Ian Barker QC notes the preponderance
of innkeepers on the jury lists. Barker, ‘Sorely Tried’.

69 Manning Clark, A History of Australia (Melbourne: Melbourne University Press, 1973), 250-51.
70  Maitland Mercury, 29 April 1843.

71 Peter Linebaugh, The London Hanged: Crime and Civil Society in the Eighteenth Century (London:
Allen Lane, 1991).

72 R Merrido alias Mullen and Nougawi, Sydney Monitor, 17 May 1841.

73 Martin Thomas, The Many Worlds of RH. Matthews: In Search of An Australian Anthropologist
(Sydney: Allen & Unwin, 2011).
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that they had taken possession of the lands of these natives and
whilst pretending to shelter them, they had not protected them. In
this case there was only one witness but it was plain there must have
been some quarrel which the Jury had not heard of and that in all
probability this vengeance had been inflicted in compliance with the
laws of the tribe. In all probability, even if acquitted he would have
to submit to the laws of his tribe and be tried over again.”

The jury found the prisoner not guilty and thus contributed to the erratic
history of sovereignty, perhaps without even listening to the defence
argument. This verdict recognises Aboriginal political organisation. Such
erratic behaviour mirrors precisely the confusions apparent in the press as to
Aboriginal sovereignty.”

Each justice seems different in the way they managed the court. Therry and
Dickinson seem most patient in court while Milford and Stephen seem more
irritated, Stephen most likely to joke.” Yet, the activity of the jury in the
courtroom was never questioned by any justice. Where the justices were highly
disgusted was when jurors sought to influence beyond a recommendation in
court for mercy. In 1854 at Bathurst, Chief Justice Stephen received a petition
from jurors praying for mercy in Young. He ‘denounced the proceeding and
appended in the strongest language and threatened to inflict a penalty of
£500°.”7 Such wrath was also incurred when jurors wrote a letter after a case
reporting that a decision was not unanimous and there had been intimidation
of some kind. There were two incidences of this in the period. The first case
was in 1853 and concerned the theft of a cash box. After judgement, four of
the jurymen sent a letter to the chief justice:

Stating they did not really agree to the verdict but were overruled
by the majority. His Honour said he presumed the object was to
lessen the sentence passed on Bennett, but as that had been passed
long since it would not have had that effect. His Honour made some
stringent observations on the grave neglect of duty the Jurymen
confessed themselves guilty of in allowing their foreman to state
publicly that they had agreed and in assenting to it by their silence

. and he said he had not yet determined whether it was not his
duty to take further proceedings in the matter.”®

74 R v Billy Cubby, Maitland Mercury, 15 March 1856.

75 An editorial uses the phrase ‘if we have no right to this territory’. “The Aborigines’, [Editorial],
Maitland Mercury, 27 May 1843; Douglas and Finnane, Indigenous Crime and Settler Law, 50.

76 Goulburn Herald, 8 February 1851.

77  Bathurst Free Press and Mining Journal, 2 September 1854.

78 Maitland Mercury, 17 August 1853.
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Stephen here suggests spurious motives for the note sent to him by four
jurors, indicating a kind of distrust. He also blamed the four jurymen who
approached him for their silence at the end of the trial.

Another incident of jury disagreement after the assize ended concerned
Aboriginal men Jemmy and Roger in 1858. One juror had threatened
the others with ‘a kicking’ if they did not find the prisoners guilty. Jemmy
was acquitted but Roger was found guilty and sentenced to death. Three
jurors forwarded affidavits to the court stating the intimidation. This event
occurred after the Adelaide Observer wrote of a jury giving a speech to
spectators claiming Justice Boothby had misunderstood them.” After the
jury’s admission of intimidation at Maitland in deciding Roger and Jemmy,
the entire NSW Bar and 250 members of the public signed a petition in
favour of Roger. The Sydney Morning Herald had more to say, however, and
this concerned the interaction of the jury with Justice Dickinson:

In answer to his Honour’s question as to whether the Jury thought
that the prisoners admitted their guilt in the presence of a dying
man, the Jury, after some hesitation, said they believed that Roger,
by his silence admitted his guilt, and they did not believe Jemmy’s
denial ... His Honour said Do you consider gentlemen that the
prisoners admitted their guilt? The Foreman: We consider that the
one said nothing, the other said no.*

The Herald raged against the intelligence of a jury ‘who found men guilty
without a tittle of legal evidence against them but their silence or denial
of guilt, especially when they were not asked whether they were guilty or
not’. The paper accused Dickinson of perversity of judgement because he
did not give the jury proper guidance in terms of the law. The Herald made
the point that it would be sorry to fancy that a Black man could not get a
fair trial in the colony and that considerations appealed to ‘our honour and
humanity’.®' On 15 September the case had been reserved by Dickinson
himself because he feared he had wrongly directed the jury. He told them
that when Chennier had been asked who was responsible for his injuries
Jemmy denied Chennier’s statement and Roger said nothing; this did not
mean that Roger admitted guilt. The jury’s verdict according to Dickinson
was that both men were guilty because Roger said nothing, and they did not
believe Jemmy’s denial. Dickinson recommended to the Executive Council

79  Maitland Mercury, 10 March 1857.
80  Sydney Morning Herald, 11 October 1858.
81  Sydney Morning Herald, 11 October 1858.
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that Jemmy be liberated.®? In the reserved case, Dickinson said that Jemmy
had been liberated by His Excellency and asked if the conviction against
Roger should be entertained after the reasons the jury gave for the guilty
verdict on both men. The special case was heard on 16 October and the
conviction was quashed by Stephen and Therry.*? In this case there is a rare
example of jury thinking, without exactly following the reasoning of the
judge and returning with a garbled interpretation of what had been said
to them.

Table 7.3: Professions of jurors from surviving lists

Original list, Bathurst Assizes, 1851

Farmer and grazier 15
Licensed victualler 5
Esquire 22
Blacksmith 1
Miller 1
Tailor and draper 1
Wheelwright and blacksmith 1
Tanner and currier 1

Bathurst Assizes, revised list, 1851

Licensed victualler 5
Farmer and grazier 14
Storekeeper 12

Storekeeper and miller

Carpenter and builder

Esquire

Blacksmith and wheelwright

Boot and shoemaker
Baker

Cooper

Auctioneer
Wheelwright
Butcher

Mason

Shoemaker
Builder

Tailor

aAlla|la|lalalalalalalalalo ==

82 Sydney Morning Herald, 29 September 1858.
83 Roger and Jemmy Special Case, Supreme Court Informations, SR T78.
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Sydney list, February 1852

Gentleman

Farmer

—_

Publican

Yeoman

Esquire

Livery stable keeper

Grocer

Saddler

Dealer

Butcher

Painter and glazier

Cabinet-maker

Stationer

Shoemaker

Boot and shoemaker

Cooper

Pianoforte maker

Shipbuilder

Bootmaker

Coach builder

Upholsterer

Bonnet warehouseman

Builder

Merchant

Baker

D= |m|m|m s == DN |= ===l N =|NN][= =W

Sydney, December 1852

Publican

Builder

Blacksmith

Yeoman

Boot and shoemaker

Accountant

Boatbuilder

Tailor and draper

Cabinet-maker

Esquire

General dealer
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Painter and glazier

Print seller

Butcher

Grocer

Merchant

Writing clerk

Baker

Agent

Gentleman

Crockery merchandiser

Oil and colourman

Jeweller

Bootmaker

R VSV [ [P O DU RN DI BN N 1 D ST S T S

Sydney, second list, December 1852

Gardener

—_

Shoemaker

—_

Publican

®

Agent

Timber dealer

Soap and candlemaker

Yeoman

Builder

General dealer

Grocer

Tailor and draper

Draper

Ship chandler

Hatter

Shipowner

Boatbuilder

Engineer

Shopkeeper

Bookseller

Linen draper

Cooper

Spirit merchant

S lalplm|lmlalalalalalalplOlmlm|Nl===

Note: These are in the order listed by the sheriff.
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Indications of the jury not listening to the judge and interrupting defence
counsel and the attorney-general suggest that juries operated inside an idea
of ‘common sense’. Judicial acquiescence made the jury more powerful
and newspaper accounts of jury behaviour ensured its continuance. Jury
behaviour also reflects the contradictory reporting of violence to and by
Aboriginal people in the newspapers and in this way the jury can be said to
reflect the mind of ‘the people’ as it was supposed to do. Strands of influence
include the history of obtaining jury trial in the colony, hard fought for by
all sectors of the colony, elements of mysticism involving transformation
inherent in the history of juries and the composition of the jury in New
South Wales—deriving from recalcitrant squatter history and the new
political force of ‘grocerdom’.

Table 7.4 shows the results of cases discussed in this book. Defendants were
more likely to be found guilty in the west and south-west of New South
Wales. Given the discussion of jury behaviour, it is impossible to say exactly
why the guilty verdict was more common at Goulburn and Bathurst.
Attempting to explain it through the background of jurors would neglect
the erratic nature of the jury shown at Maitland and briefly mentioned
at other places. The messiness of the courts is most apparent at Maitland,
where the Crown prosecutor did not proceed with cases, accused persons
were more likely to escape and witnesses not to turn up in court. No other
assize provides us with the judgement books. The west and the south-
west, with their harsher police systems, combined with a court system in
which a guilty verdict was more common. This would strengthen the power
of the law even in its most informal sense, that involving false swearing.
Threats had teeth. An idea of law drew people more tightly together. Only
we comprehend how malleable law could be in terms of the diligence or
idleness of magistrates, clerks and constables, how law could be rummaged
in through notions of ‘evidence’, ‘confession’ or ‘crime’. This ownership of
law was intricately linked in different places and different ways to notions
of the people and democracy.
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