Introduction

The 1858 Grafton case against Joseph Wilkes contains only a cover sheet
and a note. This note reads:

The papers in this case are in the left-hand cupboard in the
clerK’s office.!

The left-hand cupboard has long evaporated into history and there is no
hope of finding the documents. Yet, in my mind’s eye, I see the clerk placing
the papers in the cupboard, thinking they were safe, that they would be taken
back out of the cupboard and put with cases from the Sydney Supreme Court
criminal sessions of 1858, where Joseph Wilkes was sentenced to death for
murder.? The actions of the clerk, his understandings of the meaning of the
spatial outlines of his office and his relationship to the papers remind us of
the tiny components of activity that are the workings of the law.

A case formally begins with a sheet of foolscap paper and a pen. A clerk is
confronted with an act deemed criminal. Accounts will come into the police
office to be written out. What a muddle of decision-making goes into this
act of writing. There is the language of the witness or the person requesting
a warrant, or perhaps making a second deposition when the prisoner is
brought into court. These persons bring their own understandings of what
law is. For the clerk there is the misheard, the crossing out, writing in the
columns, the X as a signature signed at the end of the evidence, witnessed or
notwitnessed. Scattered across the ‘interior’ or the ‘far interior’ were the desks
of the clerks of the court, each making his decision about how to approach
the blank sheet of paper. We already know from Australian historians that

1 R Joseph Wilkes 1858, 1, NSW State Archives Collection [hereinafter SR], 9/6415.

2 List of capital convictions, Empire, 11 December 1867. Wilkes' sentence was commuted in the
moments before his hanging, and he was sentenced to hard labour for life. Bells Life in Sydney and
Sporting Reviewer, [hereinafter Bell’s Life], 24 April 1858.
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their overseers, the magistrates, were diverse in their understandings of how
such work should be done. They were incompetent, unlawful, even.> Clerk
and magistrate had their own understandings of law.

This book sets out to explore exactly what such understandings were in the
early democracy of the 1850s, exactly how power operated in the ‘interior’
of the colony of New South Wales. Power here is used in the sense of the
body: constrained, restricted, harmed, comported or resisting according
to local custom. Where is your hat? Are they your shoe tracks? How did
you get out of the lockup? Where are your witnesses? This power is partly
a product of the proscriptive nature of law countenanced by the Crown
with its empire-wide emphasis on policing and new kinds of offences, as
Lisa Ford has described and Matt Allen has applied to bench records in
his study of the policing of alcohol in the colony.’ It is also a product of
cultures that sought to utilise law for different reasons.® Power is interlaced
with the imaginary—what kind of system of law people or officials imagined
themselves in and how they expressed their relationship to it.”

Lies, you will say, lies and fantasies make up these criminal depositions—
but such lies are the stuff of power. Each collection of sheets of paper
completed by the clerk, folded in four and termed a deposition, represented
a human body or bodies languishing in the lockup or out on bail. These
defendants and witnesses for or against them were the inhabitants of the new
democracy, many without the franchise but seeing themselves as political
actors, and this included First Nations/Aboriginal people. Rhetoric around
the new democracy claimed the legal system to which they were subject

3 Hilary Golder, High and Responsible Office: A History of the New South Wales Magistracy (Sydney:
Sydney University Press, 1991); Mark Finnane, ed., Policing in Australia: Historical Perspectives
(Sydney: UNSW Press, 1987); John Lowndes, “The Australian Magistracy from Justices of the Peace to
Judges and Beyond’, Australian Law Journal 74, no. 8 (2000): 509-32; Tim D. Castle, “The Practical
Administration of Justice: The Adaptation of English Law to Colonial Customs and Circumstances’,
Journal of Australian Colonial History 5 (2004): 44—72; Eugene Schofield-Georgeson, By Whar Authorizy?
Criminal Law in Colonial New South Wales 1788—1861 (Melbourne: Australian Scholarly Press, 2019).

4 Judith Butler, ‘Bodies and Power Revisited’, Radlical Philosophy 114 (2002): 13-19.

5 Lisa Ford, The King’s Peace: Law and Order in the British Empire (Cambridge, MA: Harvard University
Press, 2021); Matthew Allen, ‘Policing a Free Society: Drunkenness and Liberty in Colonial New South
Wales', History Australia 12, no. 2 (2015): 144-65.

6 Lawrence Rosen, Islam and the Rule of Justice: Image and Reality in Muslim Law and Culture (Chicago:
University of Chicago Press, 2018), 5; Paula Jane Byrne, Criminal Law and Colonial Subject (Cambridge:
Cambridge University Press, 1993).

7 Russell L. Hanson, The Democratic Imagination in America (Princeton: Princeton University Press,

1985), 10.
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derived from an oppressive England and there was much discussion if this
was necessarily right in the Legislative Council and Legislative Assembly of

the period.

Depositions were sent to the attorneys-general in Sydney and they were
pencil marked by them, with varying degrees of diligence. Pencil marks,
or the absence of them, show the workings of a legal mind. Points may
have been underlined, a pointing hand drawn next to crucial evidence and
questions were written in the columns. This was an act of interpretation.
Sometimes the entire deposition set would be sent back to the magistrates
along with a letter of castigation. Communication was had between the
criminal Crown solicitor and the attorneys-general: humorous notes or
in-house references. The attorney-general in New South Wales during
the period under discussion was the grand jury of the colony. In an initial
reading at his desk, he decided whether a case would proceed to trial.
In England, this decision was in the hands of the grand jury—a group
of local dignitaries. To replace such a venerable institution was not a task
relished by the occupants of the office of attorney-general in New South
Wales and frequent complaints were made. The skirmishes between these
men, local magistrates and clerks form the substance of the way law worked
in the interior.

Defendants, witnesses, jurymen, barristers, clerks and judges poured
into the courtrooms to hear the results of such diverse consultations at
the ‘assizes’ or circuit courts when the Supreme Court was on circuit to
Goulburn, Bathurst, Maitland, Brisbane and, from 1859, Deniliquin and
Armidale. Cases from the south and north coasts were heard in Sydney
before the Supreme Court. In newspaper reports, we have evidence of the
sheer aggression and outspokenness of jurymen in cases: their requests
for the judges to stop talking, their halting of cases, their interpretations
of the information before them—sometimes far from law. The work of the
barristers of the colony was to charm the jury with elaborate speeches and
careful choreography. The assizes and the Supreme Court are not a smooth
development from what came before them but a raucous reinterpretation,
a new reading of the case. In the juror is the ultimate New South Wales
democratic man.
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Ethnography and law

Ethnographic approaches to law refuse to be bound by the way law sees
itself.® That is, the legally accepted method of approaching a case—the facts,
the relevance to law, decisions of the attorneys-general, common law, statute
law—an approach adopted by legal historians of the criminal law, does
not figure. Rather, an ethnographic approach asks ‘by whom and under
what cultural conditions is “law” constituted’.” It is concerned with the
‘narratives, rhetoric and images of law that generate structure and shape
our systems of knowledge’.!” Csaba Varga describes ethnography of law
as examining ‘a customary network, also prevailing in the presence of the
state’s law, mostly at its periphery, which effectively assures its respect in
less formalised ways’.!" In New South Wales, such ‘customary’ activity was
diverse as inhabitants were First Nations, Irish, American, Chinese, Malay
as well as those from England, who brought their own understandings
of law. Interpretations were also produced in the colony; a network of
understandings prevailed in each region of the interior.

Hilary Golder and Russell Hogg have written that ‘law produces cultures
around itself’."> Such cultures are illustrated well in Jane E Collier’s
anthropological work on law in Hteklum, Mexico. She made three
observations: that her female presence in the court disrupted the legal

8  This is also the postcolonial perspective of Alpana Roy, ‘Post-Colonial Theory and Law: A Critical
Introduction’, Adelaide Law Review 29 (2008): 315-37. See also June Starr and Mark Goodale, eds,
Practicing Ethnography in Law: New Dialogues, Enduring Methods (New York: Springer Nature, 2002);
Aditya Pratap Deo, Kings, Spirits and Memory in Central India: Enchanting the State (Boca Raton:
CRC Press, 2021); Thomas Scheffer, Adversarial Case Making: An Ethnography of English Crown Court
Procedure (Leiden: Brill, 2010); Ann Griffiths, ‘Law as an Enduring Concept: Space, Time and Power’,
in The Oxford Handbook of Law and Anthropology, eds Marie Claire Foblets, Mark Goodale, Maria
Sapignole, and Olaf Zenker (Oxford: Oxford University Press, 2022), 300-17; Didier Fassin, ‘Boredon,
in Writing the World of Policing: The Difference Ethnography Makes, ed. Didier Fassin (Chicago: University
of Chicago Press, 2017), 269-92.

9 Eve Darian-Smith, Ethnography and Law (London: Routledge, 2007), xiii; see also Eve Darian-Smith,
‘Ethnographies of Law’, in The Blackwell Companion to Law and Society, ed. Austin Sarat (Hoboken:
Blackwell, 2004), 545-68.

10 Marilyn Strathern, ‘Criminal Justice and Cultural Justice: The Limits of Liberalism and the Pragmatics
of Difference in the New South Africa, in Ethnography and Law, ed. Eve Darian-Smith (London: Routledge,
2007), 397—413; Eric Hirsch, ‘Introduction: Working Through Other People’s Descriptions’, in Property,
Substance and Effect: Anthropological Essays on Persons and Things, by Marilyn Strathern (London: HAU
Books, 2022), ix—xxxiv, at x.

11 Csaba Varga, “The Theory of Law: Legal Ethnography or the Theoretical Fruits of Inquiries into
Folkways’, Sociologia del Diritto [Sociology of Law] 1 (2010): 81-100, at 82.

12 Russell Hogg and Hilary Golder, ‘Policing Sydney’, in Policing in Australia: Historical Perspectives,
ed. Mark Finnane (Sydney: UNSW Press, 1987), 59-73.
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officials’ ‘leisure pastime of sexual joking’; cases were rarely heard in the
new imposing court but instead in the small back offices where judges
could speak to disputants; and when asked to make a list of crimes and
punishments, legal officials could not do so, yet they recalled all cases in
terms not of the offence, but of relations between disputants.’ It is at this
detailed level that I seek to work—what Lawrence Friedman refers to as
the microscopic.'*

Though she exhibits the same sensitivity to marking and records, I take
a different approach to Sally Engle Merry in her analysis of the court records
of a small town in Hawai’i. She considered marriage and kinship relations
between judges, attorneys and missionaries between 1852 and 1913."
There is an obstruction in such an approach. In it, law is essentially seen
to service economic and social relationships. This effectively obscures what
is interpreted as law by different cultures. The centre of my concern is law,
legalities, symbolics and imaginary descriptions. I am enabled to see by
such an approach that Aboriginal people used law, that masters and servants
operated in different dynamics and that magistrates, though wealthy
squatters, were markedly different in their perceptions of the purpose of
law. I did not open the first deposition I looked at in expectation of finding
different kinds of material and social relationships. Rather, I looked at what
the deposition told of law.

Readings by magistrates skittered out of control. They overstepped
the bounds of textbook law in attempts to streamline contradictory
information; in some places, they developed an obsession with evidence that
in turn created a local culture; they sent cases to Sydney that had very little
indication of culpability, even to the nineteenth-century mind. Localised
‘law’ existed in multiple places.

The attorneys-general had their own readings of law. But legal decisions
were also culturally influenced. For example, John Hubert Plunkett was
attorney-general until 1856 when the position became an elected office.
The rhetoric surrounding Plunkett as a champion of Aboriginal people was

13 Jane E Collier, ‘Analysing Witchcraft Beliefs', in Practicing Ethnography in Law: New Dialogues,
Enduring Methods, eds June Starr and Mark Goodale (New York: Springer Nature, 2002), 7286, at 73.
14 Lawrence M. Friedman, ‘A Few Thoughts on Ethnography, History and Law’, in Practicing
Ethnography: New Dialogues, Enduring Methods, eds June Starr and Mark Goodale (New York: Springer
Nature, 2002), 185-89, at 186. On the microscopic, see Byrne, Criminal Law and Colonial Subject, 6.
15 Sally Engle Merry, ‘Ethnography in the Archives’, in Practicing Ethnography in Law: New Dialogues,
Enduring Methods, eds June Starr and Mark Goodale (New York: Springer Nature, 2002), 128—42.
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due to his insistence on a second trial in the Myall Creek massacre cases
of 1837-38.1¢ Yet, he was not an advocate of Aboriginal rights in the early
1850s. As we shall see, he allowed cases to be sent to the Supreme Court with
clearly falsified confessions and inadequate evidence that he could see and
had underlined. Plunkett and other attorneys-general exhibited a selectivity
that would shape how law was understood.

Words give us the cacophony of local readings of law. Examination of speech
and silence has long been a concern of ethnographic work. Jeanne Favret
Saada has written of the silences and words around witchcraft in 1970s
France. She writes of people being ‘caught’ in a net of suspicion, envy and
revenge.'” Being ‘caught’ in a web of words—sometimes Gaelic, sometimes
pidgin and sometimes cant—is an accurate means of describing the position
of defendants in the 1850s. Being ‘pulled’ or ‘screened’ into ‘court work’
is something spoken of. The information by the witness or complainant
was sometimes a total fabrication, no-one was assaulted, no-one’s horse was
stolen, the murderer was quite often someone who got to the courthouse
or the constable first to accuse someone else. Plays with truth show how far
law had been captured by local populations. A rowdy jury produced the
‘criminals’ of New South Wales, counted by criminologists who recognise
the low rate of ‘crime’ during the period.'® The jury must be incorporated
into a reading of how law was understood; they were ‘the people’ so often
referred to in the rhetoric of the Legislative Council.

First Nations people

Annalise Riles suggests the idea of ‘unwinding’ knowledge systems to avoid
restrictive analytical categories and assumptions.” This is particularly
important in examining Aboriginal cases and indeed such an unwinding has
been practised for some time by First Nations scholars—those particularly

16 Jane Lydon and Lyndall Ryan, ‘Introduction’, in Remembering the Myall Creek Massacre, eds Jane
Lydon and Lyndall Ryan (Sydney: NewSouth Publishing, 2018); John Molony, John Hubert Plunkert in
New South Wales 1832—1869 (Canberra: ANU Press, 1973); T.L. Suttor, ‘John Hubert Plunkett (1802—
1869)’, Australian Dictionary of Biography (Canberra: National Centre of Biography, The Australian
National University, 1967) adb.anu.edu.au/biography/plunkett-john-hubert-2556/text3483.

17 Jeanne Favret-Saada, Wizchcraft in the Bocage (Cambridge: Cambridge University Press, 1980).

18 John Braithwaite, ‘Reducing the Crime Problem: A Not So Dismal Criminology’, Australian and
New Zealand Journal of Criminology 25, no. 1 (1992): 1-10, John Braithwaite, ‘Crime in a Convict
Republic’, The Modern Law Review 64, no. 1 (2001): 11-50.

19 Annalise Riles, ‘Real Time: Unwinding Technocratic and Anthropological Knowledge’, in Ethnography
and Law, ed. Eve Darian-Smith (London: Routledge, 2007), 169-82, at 170.
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tired of the space offered to them in settler historiography. Natchee Blu
Barnd identified overlapping Indigenous and colonial geographies and Lisa
Brooks stressed continuities in Native space.?’ Indigenous scholars have been
critical of settler-colonial studies’ view of Indigenous people as ‘wallpaper’
to critical readings of settler expansion.”' These and the work of scholars
of India, particularly the critical work of Durba Ghosh on what she terms
‘many locals’ of empire and ‘the productive place of exceptions, margins,
secrets, and anxieties’, assist to create a space from which to view the ‘law’ of
the 1850s in New South Wales.*

Jemmy Darcy appears in a criminal deposition in 1856 saying,
‘All whitefellow go home and go to bed, there is nothing to do here, one
blackfellow’s quarrel has nothing to do with English laws.”? This is also
good advice to non-Aboriginal historians. First Nations history is not built
on the same ground as non-Aboriginal history, it does not have the same
‘cosmology’ or ‘centre of gravity’, as Aditya Pratap Deo would put it.* Aileen
Moreton-Robinson refers to Aboriginal history emerging from a different
way of being in the world.” Often the past is mutable or subject to the
requirements of today, particularly in native title disputes. History is living,
the present, past and future combine.” It is extremely difficult for those of
us in the enlightenment tradition of history to comprehend that our help is
often not needed. First Nations historians also negotiate this terrain if they
seek to publish.” This book has sought right of reply to different sections
and the results of those consultations appear at the end of the chapters.

20 Natchee Blu Barnd, Native Space: Geographic Strategies to Unsettle Settler Colonialism (Corvallis:
Oregon State University Press, 2017); Lisa Brooks, The Common Pot: The Recovery of Native Space in the
Northeast (Minneapolis: University of Minnesota Press, 2008).

21 J. Kehaulani Kauanui, “A Structure, Not an Event”: Settler Colonialism and Enduring Indigeneity’,
Lateral 5, no. 1 (2016); Jane Carey and Ben Silverstein, “Thinking With and Beyond Settler Colonial
Studies’, Post-Colonial Studies 23, no. 1 (2020): 1-20; Barnd, Native Space.

22 Durba Ghosh, ‘Another Set of Imperial Turns?’, The American Historical Review 117, no. 3 (2012):
772-93, at 773.

23 Rwv Jemmy Darcy 1853, 21, SR 9/6386.

24 Pratap Deo, Kings, Spirits and Memory in Central India, xviii.

25 Aileen Moreton-Robinson, ‘Incommensurable Sovereignties: Indigenous Ontology Matters’, in
Routledge Handbook of Critical Indigenous Studies, eds Brendan Hokowhitu, Aileen Moreton-Robinson,
Linda Tuhawi Smith, Chris Andersen, and Steve Larkin (London: Routledge, 2020).

26 Francoise Dussart, The Politics of Ritual in an Aboriginal Settlement: Kinship, Gender, and the
Currency of Knowledge (Washington, DC: Smithsonian Institution Press, 2000).

27 For example: Shauna Bostock, Reaching Through Time: Finding My Familys Stories (Sydney: Allen
& Unwin, 2023); Callum Clayton Dixon, Surviving New England: A History of Aboriginal Resistance and
Resilience through the First Forty Years of the Colonial Apocalypse (Armidale: Newarea Aboriginal Corporation,
formerly known as the Anaiwan Language Revival Program, 2019).
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The right to discuss or describe the First Nations politcy—and I deliberately
use the word as singular in terms of long-distant links between groups—
belongs to Aboriginal people and I direct readers to their websites so that
more knowledge is obtained. This information is dated at the time of
research; things might change, groups dissolve or new groups form and
websites alter, as is the nature of First Nations politics.

A great deal of what I have found in cases challenges some of the truisms
of general histories of Australia. First, there is no loss of authority or loss of
law the further one moves away from settlement and the ‘frontier’ is close to
Sydney rather than being at an extreme distance.”® Frontier has been defined
in different ways but I am using its original meaning and its language
of ‘outrage’, ‘mischief’ and ‘savagery’ discussed by Henry Reynolds.”
In language, the frontier is present in the language of Sydney legal officials
but not in that of the magistrates of the furthest districts. Second, First
Nations people played a considerable role in enforcing law in the north-west
of the colony—through providing information and through being trusted
above non-Aboriginal people. Third, though this has been recognised by
anthropologists and the historian Marie Fels, First Nations people had their
own uses for law, for policing, in terms of their own disputes.” Fourth,
First Nations people did not ‘come in’ to runs, nor were runs safe spaces for
favoured First Nations groups.’’ A most likely group to attack Aboriginal
camps in the early hours of the morning were their own employers.*

28 Lisa Ford and David Andrew Roberts, ‘Expansion 1820-1850’, in 7he Cambridge History of Australia,
eds Alison Bashford and Stuart Macintyre (Cambridge: Cambridge University Press, 2013), 121-48. Ford
and Roberts refer to ‘legal protection of Aboriginal people on new colonial frontiers ... hundreds of miles
from the centre of colonial governance’ (p. 146). In the same book, Stuart Macintyre and Sean Scalmer
write of an ‘elongated frontier far from the seat of government’: Stuart Macintyre and Sean Scalmer,
‘Colonial States and Civil Society, 1860-90’, in The Cambridge History of Australia, eds Alison Bashford
and Stuart Macintyre (Cambridge: Cambridge University Press, 2013), 189-217, at 215.

29 Henry Reynolds, Frontier: Aborigines, Settlers and Land (Sydney: Allen & Unwin, 1987). Lynette
Russell has used ‘“frontier’ in a different way, in terms of intimate household relationships or what she
terms negotiated encounters: Lynette Russell, ““Dirty Domestics and Worse Cooks”: Frontiers, Southern
Australia, 1800-1850’, Frontiers: A Journal of Women Studies 28, nos 1-2 (2007): 18—46; see also Jan
Chritchett, A Distant Field of Murder (Melbourne: Melbourne University Press, 1990).

30 Marie Fels, Good Men and True (Melbourne: Melbourne University Press, 1988).

31 Heather Goodall, /nvasion to Embassy: Land in Aboriginal Politics in New South Wales, 1770-1972
(Sydney: Sydney University Press, 1996), 71.

32 Paula Jane Byrne, ‘Australian Squatter Space 1850-1860’, Britain and the World 16, no. 1 (2023):
58-85.
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It has long been recognised that Aboriginal people traversed the legal
system in a different way to non-Aboriginal people and that there was in
fact another ‘English law’ for First Nations people.’® In the early 1850s,
this could be a good thing for an Aboriginal man wanting to get back to his
country. If there was no interpreter, he was discharged and could go home.

Aboriginal women did play a role in the north-west in the important control
of information that characterised that region and they were referred to as
‘belonging’ to squatters. Their names were recorded in cases, but usually
well into the case, after being referred to in general terms earlier. The law
related to them differently than it did to Aboriginal men. They did not
access the realm of sentiment that brought Aboriginal deaths to the court.

White women

Depositions question the idea of the ‘interior’ as a masculine or male-
dominated world, one of gender imbalance.** White women were major
players in the courts during this period. They were thoroughly imbricated in
the business world of the interior as publicans and storekeepers, as managers
of money and controllers of household finances. Women drank as much as
men; they left their households in the charge of their daughters and went
to public houses. They set up their own huts as public houses and had
numbers of men sitting and drinking with them. Women were players in
the system of law that ordinary people needled to instil in the colony, where
law became part of a continuum of dispute. Cases involving sexual assault
were always seen as part of this realm of dispute.

33 Michael Sturma, Vice in a Vicious Society: Crime and Convicts in Mid-Nineteenth-Century New South
Wales (Brisbane: University of Queensland Press, 1983); Finnane, Policing in Australia.

34 Originally from Russell Ward, The Australian Legend (Oxford: Oxford University Press, 1966);
critiqued or developed by Graeme Davison and Marc Brodie, Struggle Country: The Rural Ideal in
Twentieth Century Australia (Melbourne: Monash University Press, 2005); Martin Crotty, Making the
Australian Male: Middle-Class Masculinity 1870-1920 (Melbourne: Melbourne University Press, 2001);
Lisa Featherstone, ‘Sex and the Australian Legend: Masculinity and the White Man’s Body’, journal
of Australian Colonial History 10, no. 2 (2008): 73-90; Marilyn Lake, ‘On Being a White Man in
Australia’, in Cultural History in Australia, eds Hsu Ming Teo and Richard White (Sydney: UNSW Press,
2003); Melissa Bellanta, ‘Feminism, Mateship and Brotherhood in 1890s Adelaide’, History Australia 5,
no. 1 (2008): 1-14.
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Democracy

Australian historians have written of the exuberance of the early democracy.
Frank Bongiorno writes that colonial democracy was ‘performed in
the streets, the emporium and the hotel, not only in the parliamentary
chamber’.” John Hirst has described the ‘democracy of manners’ of the
1850s and 1860s and Bongiorno and Messner have discussed the shift in
power begun on the goldfields. Alan Atkinson has considered the importance
of print and the press in the dissemination of democratic ideas.*® This
democracy had been hard fought for until 1856 and the establishment of
the Legislative Assembly. Democracy introduced new symbolism and new
understandings of the public or the people. I use the word democracy in
the manner of Sean Wilentz: it is ‘a frame of mind’, a way of perceiving
the self in a changing world.”” New languages were not orderly in their
arrival, logical or genuine, and this disorderliness is to be found in the
House and, as Frank Bongiorno has written, it was characterised by bluster
and performance.”® The clear opponent in rhetoric was the Crown. The
law, the judges, the attorney-general, the solicitor-general were identified
in this rhetoric as its representatives, despite opposition to the Crown by
these individuals at various times. The newspapers put on the tables of the
public houses in the interior carried this rhetoric throughout New South
Wales. Historians might say the stories were imaginatively embroidered,
the speeches puff, but this imaginary world was political reality for those
who heard the papers read out, who listened to candidates at elections and
who may or may not have had the vote. Inclusive language made for people
who felt themselves included. Legal officials were not necessarily respected
by the press and some of the attitudes we find among magistrates, constables
and the lower classes derived from where ‘the people’ were positioned in
relation to the Crown.

35 Frank Bongiorno, Dreamers and Schemers: A Political History of Australia (Melbourne: La Trobe
University Press, 2022), 50.

36 John Hirst, Freedom on the Fatal Shore: Australias First Colony (Melbourne: Black Inc., 2008), 392;
John Ferry, Colonial Armidale (Brisbane: University of Queensland Press, 1999), 69; Frank Bongiorno
and Andrew Messner, ‘New England’, in People and Politics in Regional New South Wales, 1856—1950,
ed. Jim Hagan (Sydney: The Federation Press, 2006), 150-89, at 152; Alan Atkinson, The Europeans in
Australia. Volume 2 (Sydney: UNSW Press, 2016).

37 Sean Wilentz, Chants Democratic: New York City and the Rise of the American Working Class, 1788—
1850 (Oxford: Oxford University Press, 1986), 4-6.

38 Bongiorno, Dreamers and Schemers, 50.
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Democracy was influential in the kind of understandings of law we find
ourselves confronted with in the 1850s. Magistrates had their own practices;
they resisted the advice of the attorneys-general. The emphasis on ‘the
people’ empowered the juries of the colony; they saw themselves as the top
of the hierarchy in the courtroom. Local populations had their own idea of
‘justice’, which could simply mean assuring their neighbour went to gaol for
concocted reasons.

Historians of law

Michael Sturma’s Vice in a Vicious Society examined criminal records from
1831 to 1861 to consider moral entrepreneurs and offences committed in
this period. He was concerned with dominant values and use of the court
system. He discovered ‘a lack of traditional channels for imposing authority
and mediating relations encouraged colonists to resort to the courts,
and ‘New South Wales was over policed by contemporary standards’.”’
He considered bench books as well as the records of the higher courts. My own
study deals with the process from offence to higher court and the decision-
makers at every point of that process in the 1850s. Returns of the Supreme
Court list only those who were found guilty. But these processes I examine
incorporated those who were found not guilty, those who had ‘no case’
against them and those who went home because no witnesses appeared.

A study of words and writing does not focus on any idea of crime in
society. For the late-nineteenth-century studies, Australian historians have
concentrated on statistical returns and judgements, examining the scope
and range of the law. Historians such as Michael Sturma, Judith Allen
and Andy Kaladelfos examined constructions of criminality and crime in
the late nineteenth century.® Mark Finnane in the ‘Prosecution Project
has used newspaper reporting as well as statistics in analysing all cases for
New South Wales in the late nineteenth century. Gary Highland explored
the paradoxical relationship of criminal law to Aboriginal people in north
Queensland, where the law could protect Aboriginal people against violence
under specific conditions—those where Aboriginal people were not sole
witnesses, were recipients of European patronage and an offence was

39 Sturma, Vice in a Vicious Society.

40 ibid.; Judith Allen, Sex and Secrets: Crimes Involving Australian Women Since 1850 (Melbourne:
Oxford University Press, 1990); Andy Kaladelfos, “The Politics of Punishment: Rape and the Death
Penalty in Colonial Australia’, History Australia 9, no. 1 (2012): 155-75.
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committed close to white settlement." Alan Pope examined the criminal
records of South Australia that concern Aboriginal people and bases his
study on the type of offence committed and criminal cases in the courts
rather than depositions.*?

In exploring influences on law, Alan Lester and Fae Dussart discuss the
‘register of humanitarianism’ and its undisciplined and erratic foray into
the rhetoric and behaviour of imperial individuals involved in administering
law.* While I have found language related to sentiment, I have found none
related to the idea of protection in any form. In terms of the relationship
between Aboriginal people and the law, Heather Douglas and Mark Finnane
in their examination of cases concerning intra-Aboriginal violence show
continual legal uncertainty about the status of Aboriginal people as subjects
of the Crown well into the twentieth century. They also found Aboriginal
people utilised English law for their own purposes.* Libby Connors, though
she did not use the term, showed an Aboriginal polity existing in Brisbane,
where Europeans were not the focus of Aboriginal existence.” Amanda
Nettelbeck has discussed magistrates who were given the status of protectors
of Aboriginal people in the 1830s and 1840s. She found they represented
‘an increasing misalignment of views about the place of protection policy
in the scheme of colonial governance’ due to their involvement in violence,
legal and extra-legal. Magistrates as protectors had a sometimes conflicted,
sometimes compatible role as cultural intermediaries. She also argues
that Aboriginal people were adept cultural brokers and that colonial and
Aboriginal objectives could intersect in ‘sometimes serendipitous ways’.
The 1850s in New South Wales is where Nettelbeck recognises considerable

41 Gary Highland, ‘A Tangle of Paradoxes: Race, Justice and Criminal Law in North Queensland
18821894, in A Nation of Rogues? Crime, Law and Punishment in Colonial Australia, eds David Philips
and Susanne Davies (Melbourne: Melbourne University Press, 1994), 123—40.

42 Alan Pope, One Law for All? Aboriginal People and the Criminal Law in Early South Australia
(Canberra: Aboriginal Studies Press, 2011).

43 Alan Lester and Fae Dussart, Colonization and the Origins of Humanitarian Governance (Cambridge:
Cambridge University Press, 2014).

44 Heather Douglas and Mark Finnane, Indigenous Crime and Settler Law: White Sovereignty After
Empire (Basingstoke: Palgrave Macmillan, 2012).

45 Libby Connors, Warrior: A Legendary Leader’s Dramatic Life and Violent Death on the Colonial
Frontier (Sydney: Allen & Unwin, 2015). The term ‘Aboriginal polity’ has begun to be used only recently
in Australian history writing and it refers to the political organisation of kinship structures and the links
between Aboriginal groups. Tim Rowse, Indigenous and Other Australians Since 1901 (Sydney: UNSW
Press, 2017); Ann McGrath, [llicit Love: Interracial Sex and Marriage in the United States and Australia
(Lincoln: University of Nebraska Press, 2015).

46 Amanda Nettelbeck, Indigenous Rights and Colonial Subjecthood: Protection and Reform in the
Nineteenth-Century British Empire (Cambridge: Cambridge University Press, 2019), 110-30.
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loosening of the conscience of protection policy—something earlier
discussed by Ann Curthoys and Jessie Mitchell, who see it as being a result
of the emergence of the debates and concerns of self-government.*” My own
research refers to the language magistrates used but rather than looking at the
derivations and inconsistencies of such language, I see what that language
led to in terms of the nature of power. My central concern is how law was
understood in the dynamic democracy of 1850s New South Wales and this
existed wildly outside discourses about law or protection or the punitive
raid. This regional study of magistrates’ relationship to the centralised
offices of the criminal courts in Sydney shows what kind of perspectives of
law produced statistics as well as what kind of language was brought into
play in its administration, and this is to view the law as it is pieced together
by its diligent or incompetent agent. This is a different project to that of
Gwenda Morgan and Peter Rushton, who found that local magistrates in the
north-east of England had considerable scope for invention and innovation.
My perspective incorporates acts that were outside the contemporary ideas of
the correct way to construct a case, ideas of evidence and the interpretation
of these by the metropolis.*® As such it draws law into the complex realm of
administrative culture where customs and manners jostle each other in
everyday life in the making of ledgers and records.”

Reading in cases forms the basis of the system of common law and Charlotte
Furth sees this as part of the way law develops: one case has the capacity
to inform others, it can ‘lead to claims of empirical knowledge and point to
problem solving interventions in the world’.*® This book has another way
of reading a case than that specified or required by law. I disjoint cases, take
them apart and look at the components of legal understanding in local areas.
Evidence, then, does not lead to ‘a result’ but rather forms complex patterns
concerning not only evidence and signs of guilt but also ownership and
personhood. This book is centred on the process of committal. In its close
examination of documents, it has a relationship to the work of Chris Owen
on policing in the Kimberley, particularly where he writes that constables

47 Ann Curthoys and Jessie Mitchell, Taking Liberty: Indigenous Rights and Settler Self Government in
Colonial Australia, 1830—1890 (Cambridge: Cambridge University Press, 2018).

48 Gwenda Morgan and Peter Rushton, Rogues, Thieves and the Rule of Law: The Problem of Law
Enforcement in North-East England 1718-1800 (London: UCL Press, 1998).

49 For example: Susie S. Porter, From Angel to Office Worker: Middle Class Identity and Female
Consciousness in Mexico, 1890-1950 (Lincoln: University of Nebraska Press, 2018).

50 Charlotte Furth, “Thinking With Cases’, in Thinking with Cases: Specialist Knowledge in Chinese
Cultural History, eds Charlotte Furth, Judith T. Zeitlin, and Ping-chen Hsiung (Honolulu: University of
Hawai’i Press, 2007), 1-30, at 3.
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sent muddied and deliberately inaccurate letters to the administration, but
these may be deciphered to show actual policing.”" I have a different scope
than policing or control.

Legalities

Despite deposition boxes looking disorderly and ragged, they are surprisingly
complete. When cross-checked with newspaper records or registers,
most 1850s depositions have survived. Moving across geographical areas
shows the position of law in the colony of New South Wales; its footprint
in different places was mediated through constables, magistrates and
the ordinary population. Pages of criminal depositions were gathered by the
clerk of petty sessions in each district. He numbered the pages, attached
recognisances, those records of witnesses bound to appear and included
a letter of introduction from the magistrate’s bench before forwarding the
documents to Sydney. Clerks of petty session or clerks of the bench were
appointed by the colonial secretary before 1856 and the chief or colonial
secretary (or, in today’s terms, premier) after that year. Clerks could be
transferred or moved by him to different regions. Patrick Murray began
as clerk of the peace at Balranald and was later police magistrate on the
South Coast. This was a rare transition as police magistrates were usually
recruited, like commissioners of Crown land, from the impoverished ranks
of bankrupted or unsupported gentlemen. Samuel North and Helenus Scott
at Carcoar and Phillip Ditmas at Wellingrove all fitted this description.

Clerks of petty sessions were interested in emoluments and the opportunities
available in office. The clerk at Kiama applied to practise as a certified
conveyancer in 1859—a request that was refused.”” Clerks often used
three names—Archimedes Byrne Luscombe at Molong, Samuel Charles
Valentine North at Carcoar or James Edward Snape at Warialda—and they
cut fashionable figures in the towns, adopting a genteel lifestyle. James
Snape lived in the courthouse in Warialda. His bedroom had a curtain at
the door and he informed a visitor, ‘If you go into that room, my bedroom,
you will see plenty of books with which you can amuse yourself.”>

51 Chris Owen, Every Mothers Son is Guilty: Policing on the Kimberley Frontier (Perth: UWA Press,
2016), 16.

52 Hllawarra Mercury, 11 March 1859.

53 Statement of Jeremiah Mullane, 19 December 1853, Warialda Bench Book, State Archives
Collection, SR 4/5679 [hereinafter WBB].
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Depositions were constructed ideally in terms of the requirements of the
common law and later An Act to adopt and apply certain Acts of Parliament
passed for facilitating the performance of the Duties of Justices of the Peace
1850 (14 Vic., No. 43) and the Justices Act Amendment Act 1853 (17 Vic.,
No. 39), both acts deriving from the Imperial Jervis Acts of 1848 (11 and
12 Vic., No. 43).

Depositions were made in the presence of two kinds of magistrates in the
1850s. The justice of the peace (JP) was an honorary appointment, without
renumeration, and magistrates were selected from local wealthy persons—
at this time, mainly landholders. Police magistrates obtained paid positions.
John Lowndes writes of the Metropolitan Courts Act 1839 in Britain, which
‘marked the establishment of a professional stipendiary magistracy; all
appointees of the magistracy had to be a barrister’.”* The appointment of paid
or police magistrates in New South Wales began in 1832 though there were
earlier single appointments.”® These men were not barristers. The move to a
paid magistracy in England was part of a series of decisions to end corruption
in the magistracy. That was not the reasoning in New South Wales. John
Lowndes quotes Hilary Golder concerning police magistrates in New South
Wales: ‘Ministers were free to appoint relatives, friends, political supporters
and even political enemies, many of whom were perfectly competent
magistrates.””® These men were ‘barely distinguishable’ from the traditional
justice of the peace—an honorary and unpaid position existing from 1788
consisting of local wealthy citizens. The first appointments of stipendiary
magistrates in New South Wales were not until 1881.°” Therefore, in the
1850s, while the rights of the accused were protected by the importation
of the Jervis Acts of 1848, those persons who at the local level would
administer those acts were not of the same standard of legal training as in
England. Justices of the peace and police magistrates were not barristers,
and they were thoroughly entrenched among local elites. While historians
argue that police magistrates administered the Masters and Servants Act in
ways that were fairer than justices of the peace,”® police magistrates, as we
shall see, seem indistinguishable from justices of the peace in their style

54 Lowndes, ‘The Australian Magistracy’, 510.

55 Schofield-Georgeson, By What Authority?, 76-77.

56 Lowndes, ‘The Australian Magistracy’, 513, quoting Golder, High and Responsible Office.
57 Lowndes, ‘The Australian Magistracy’, 515.

58 Schofield-Georgeson, By What Authority?, 104-5.
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of administration of other criminal cases and they were also likely to sign
themselves ‘JP’ rather than ‘PM’ on depositions, indicating they thought
JPs were of higher status.”

The precise process to be followed in the constructing of depositions was
set out in Blackstones Commentaries edited in 1849, in Burn’s Justice of the
Peace and Parish Officer (a supplement being published in 1853 following
the Jervis Acts) in 1835 and in Plunkett’s Australian Magistrate in 1847.%°
A deposition had to be taken on oath in a judicial proceeding with the
prisoner present. Magistrates had to be ‘extremely careful in preparing
depositions and should make a full statement of all the witnesses say upon
the matter in question’. Depositions were not to be varied without the
magistrate’s signature, indicating that the change came from the witness
himself or herself." Burn’s Justice of the Peace set down the requirements
for magistrates and clerks in recording depositions. They should be in the
first person, magistrates had to sign the statement of each witness and
the depositions must be in the ‘very words or near as possible words’ of the
witness.®* These practices were derived from earlier acts and the common

law and all these texts give information on cases, with Plunkett referring to
New South Wales.*

This process of setting down depositions was based on prior acts and
the common law and in each of the legal texts it is possible to trace the
development of the law regarding depositions. Burn and Plunketr were
specifically designed for magistrates and the contents of the volumes

59  For example: Samuel North at Carcoar was initially a JP sitting alone in 1850 and, in 1851, is described

as police magistrate (PM). He alternates between signing himself ‘JP’ and ‘PM’ after that year. Helenus

Scott, who was appointed PM after North in 1853, was a former JP at Invermein. He signed himself ‘JP’.

Robert Massie was a PM and Commissioner of Crown Lands on the Macleay River. Henry Whitty at

Molong was formerly Commissioner of Crown Lands on the Maranoa. None of these people were legally
trained and all made similar mistakes to JPs and worked alongside them. In 1857, commissioners of Crown

lands at Nundle, Liverpool Plains and Uralla were made magistrates of their districts. None was legally
trained. Empire, 2 September 1857. If one examines the Government Gazette for listings of new police

magistrates during this period, all are referred to as ‘Esq.’. According to the Goulburn Herald and County of
Argyle Advertiser (15 November 1856), police magistrates came from ‘too confined a circle and encompass

mainly the wealthy and the locally noted’.

60 James Stewart, The Rights of Persons being the First Book of Blackstones Commentaries Incorporating
the Alterations down to the Present Time (London: Spettigue and Farrance, 1849) [hereinafter Blackstones
Commentaries); Joseph Chitty and Thomas Chitty, Richard Burn’s Justice of the Peace and Parish Officer.

In Six Volumes (London: Sweet, Stevens & Sons, and A. Maxwell, 1837); Sydney Morning Herald, 23 April

1853; Edwin C. Suttor, Plunketts Australian Magistrate: A Guide to the Duties of a Justice of the Peace, with

Numerous Forms (Sydney: W.A. Coleman, 1847) [hereinafter Plunketts Australian Magistrate).

61 Stewart, Blackstones Commentaries, 76.

62 Chitty and Chitty, Richard Burn’s Justice of the Peace and Parish Officer, 118.

63 Plunketts Australian Magistrate, 90.
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are organised alphabetically. In 1848 in England, the Jervis Acts codified
common law in terms of the duties of magistrates, essentially for their
legal protection. They could no longer be subjected to civil actions due
to the decisions they made, nor could their mistakes in documentation
result in the dismissal of a case. Alex Castles, Tim Castle and Bruce Kercher
have written about the sometimes-erratic transferral of law to New South
Wales.* Eugene Schofield-Georgeson writes of the application of the Jervis
Acts. The 1850 acts introduced refinements to the process of criminal law
at the level of magistrates’ hearing of criminal cases. They codified common
law fair trial rights. These were the right to silence (s. 18), the voluntariness
of confessional evidence including the requirement of a warning against
incrimination (s. 18), the right for the accused to cross-examine prosecution
witnesses (s. 17), time limits on detention for investigation of eight days
(s. 21), bail for all offences except treason (s. 23), documentation by
magistrates of all cases of imprisonment and the movement of people using
warrants (s. 24), the right to obtain depositions (ss. 3, 27), the right to
copies of examination and cross-examination (s. 3) and the right to appeal
(s. 12).% The 1853 additions concern the right for the defendant to cross-
examine witnesses (s. 15), increased powers for paid magistrates, who could
act alone where justices of the peace could not (s. 11), appeal to judges
(ss. 5, 10) and ensuring attendance by funding the travel of witnesses for

the defence (s. 14).%°

Magistrates had access to legal texts and were sent copies of the relevant
acts. Edward Ogilvie, for example, became magistrate in 1847 at Grafton
and immediately obtained a copy of Blackstone.”” Blackstones Commentaries
was mentioned in the press regularly in the 1850s.°® The widespread
use of Plunketts Australian Magistrate was demonstrated by the Sydney
Morning Herald in 1859: ‘Every time a new batch of justices of the peace
were appointed, the booksellers were always besieged for a fresh supply of
“Plunkett’s Magistrate”.” The paper announced a new ‘handy ... pocket

64 Bruce Kercher, An Unruly Child: A History of Law in Australia (London: Routledge, 1995); Alex C.
Castles, “The Reception and Status of English Law in Australia’, Adelaide Law Review 2, no. 1 (1963):
1-31; Castle, ‘The Practical Administration of Justice’, 47.

65 Schofield-Georgeson, By What Authority?, 101.

66 ibid., 105; An Act to Amend the Justices Act of 1850 in respect of Prohibitions and Amendments and
Other Matters 1853 (17 Vic., No. 39), www.austlii.edu.au/au/legis/nsw/num_act/tjaaao1853n39296.pdf.

67 Charles Tindal to Father, 25 August 1847, Tindal Family Papers, Mitchell Library, State Library of
New South Wales [hereinafter ML], A2068.

68  Sydney Morning Herald, 23 July 1850, 17 June 1858; Freeman’s Journal, 6 August 1853; Goulburn
Herald and County of Argyle Advertiser, [hereinafter Goulburn Herald), 11 April 1857; Empire, 8 March
1856, 21 August 1856.
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edition’ that ‘consists simply of a reprint of the first Sir John Jervis Acts,
together with the colonial statute adopting it, with notes by the editor
furnishing additional information on colonial details’.*” However, even in
1851 at Wellingrove, a prisoner was ‘duly cautioned in the manner directed
by the Act of Co [struck through] Parliament in such cases’ before he gave
his defence, indicating there was much discussion of the Jervis Acts at the
time of their application.”” The acts had been ‘frequently adverted to’ in
the press of the 1850s.”" As the Herald explained in 1853 about the Act,
‘this statute, though in the form of a code does not abrogate all the pre-
existing duties of the magistrates but leaves them untouched except where
they are interfered with or altered by express enactment’. The major concern
in 1853 was for the right of defendants to bring witnesses for the defence
before the magistrates.”

Depositions were forwarded to the attorney-general in Sydney. There were
six NSW attorneys-general in the 1850s. John Hubert Plunkett had been
appointed attorney-general in 1836 and would remain so until June 1856,
when self-government resulted in an elected attorney-general, William
Montagu Manning. Manning resigned in August 1856 because he did not
want to serve in a Charles Cowper ministry. James Martin became attorney-
general in August 1856 until October, when the Cowper ministry failed,
and William Manning was again attorney-general until ill health forced him
to resign in May 1857. The mercurial John Darvall was attorney-general
until September 1857, when James Martin returned to the position within
a Cowper ministry, staying until November 1858. He was followed by
the democratic Alfred Lutwyche until February 1859, when the latter was
appointed judge at Moreton Bay. The newly arrived Lyttleton Holyoake
Bayley obtained the position of attorney-general that year, much to the
disgust of the legal fraternity, particularly Daniel Deniehy, who published
a satire about Lyttleton Bayley. When the Cowper ministry was defeated,
Lyttleton Bayley resigned and the position of attorney-general was taken
by the brother-in-law of William Manning, the social reformer Edward
Wise. He was attorney-general until February 1860 when he resigned to
be replaced with William Manning.”® The criminal Crown solicitor during

69 Sydney Morning Herald, 25 October 1859.

70 R v Cornelius Burke 1850, 8, SR 9/6368.

71 Sydney Morning Herald, 23 April 1853.

72 ibid.

73 Australian Dictionary of Biography, [Online] (Canberra: National Centre of Biography, The Australian
National University), adb.anu.edu.au/; Max M.H. Thompson, The Seeds of Democracy: Early Elections in
Colonial New South Wales (Sydney: The Federation Press, 2006), 216-75.


http://adb.anu.edu.au/

INTRODUCTION

the whole of the 1850s was John Moore Dillon. When the positions of
civil and criminal Crown solicitor were combined in June 1859, Dillon
lost his position to the much younger John Williams.” The place of Crown
prosecutor, only active at the assizes, was sometimes taken by the solicitor-
general or a member of the bar. To act in this way, a barrister had to obtain a
commission from the governor and present it at the beginning of the assize
session.”” The attorney-general instructed the criminal Crown solicitor to
draw up information or indictments and these separate documents were
written out by the clerks of the office.

In cases before the Supreme Court and assizes, the deposition was of singular
importance. Crown prosecutors noted whether witnesses strayed from
their depositions and there were arguments about witnesses contradicting
themselves.”® Counsel would stress the discrepancies between the deposition
and the oral account given in court.”” This only occurred, however, if a
prisoner obtained representation. There are indications in cases discussed in
this book that the status of the deposition was changing in the 1850s and
judges would allow oral evidence to differ in some cases but not in others.
Depositions became public if they were printed and coroners’ inquests were
sent to the newspapers before 1857, when the Crown solicitor ordered the
practice to stop.”® Depositions were also sent to the press by individuals
and they were thanked by the editors of newspapers for this service.”” Such
customs made depositions part of public debate and further underlined
their importance.

Close research into documents can unsettle legal readings. T43 in the NSW
State Archives Collection holds documents relating to the case The King
against Murral (Murrel]),** a watershed case whereby Aboriginal people came
under the jurisdiction of English law. This case established that Aboriginal

74 John M. Bennett, A History of Solicitors in New South Wales (Sydney: Legal Books, 1984), 314-17.
75  Sydney Morning Herald, 18 March 1858.

76  Peoples Advocate and New South Wales Vindicator, [hereinafter Peoples Advocate], 13 April 1850;
Sydney Morning Herald, 3 May 1857, 14 May 1857.

77 ‘The learned Judge should have confined the proof on the part of the Crown to the specific act
complained of and not have permitted the Attorney General to influence the jury by allusions and
evidence to which the attention of the defendant had not been called.” Motion for a new trial, William
Almond, 3 April 1850, Supreme Court Informations, State Archives Collection, SR T73; Goulburn
Herald, 10 July 1852.

78 Empire, 23 January 1858.

79  Bathurst Free Press and Mining Journal, 6 June 1857; Maitland Mercury and Hunter River Advertiser,
[hereinafter Maitland Mercury), 15 October 1857; Empire, 15 January 1858.

80 “The King’ is the terminology on the front of the case, which also has another spelling of Murrell
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people were not a conquered people with whom treaties should have been
made but were subjects of the Crown to be provided with the sanctuary of
English law.*!

The case had been instigated in 1836 by an Aboriginal man, Bowen
Bungaree, who wanted George Bummaree and Jack Congo Murrell ‘tried
by the English’ as they had killed his cousin. The barrister Sidney Stephen
argued there was no jurisdiction over Aboriginal disputes and the case was
referred to the judges, who decided that there was jurisdiction. Aboriginal
people could indeed be tried because otherwise ‘our laws would be no
sanctuary to them’. The case is considered a watershed in the history of
jurisdiction over Aboriginal people, its importance underlined by the
authority of a unanimous full bench.®? That it was only adopted slowly has
been suggested by Heather Douglas and Mark Finnane.® In the 1850s it
was not adopted at all. Next to the case is a tiny note from Justice Therry
to Chief Justice Stephen. Undated, the note was directed in pencil, to John
Gurner, a commissioner of the court after 1844, who had been clerk of the
court in 1836. The note reads:

If the case relates to the Aboriginal—I spoke to Plunkett upon it
and he tells me that about 1836-7 your brother Sydney defended an
aborigine for the murder of another—and himself pleaded he was
not amenable to our laws—that there was a law inter se by which
Abs were liable to be punished by their own tribe and not punishable
by death—the full court overruled all these pleas—and P says the Ab
was executed. It would be well to find this case out from Plunkett if
it occurred. RT*
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1788-1836 (Cambridge: Harvard University Press, 2011), 2.
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This note shows three major legal personages of the late 1840s and 1850s
with no memory of Murrell. The Chief Justice of New South Wales Alfred
Stephen had no idea of his brother’s earlier contribution to a milestone
legal decision. The mild Roger Therry, who would preside over a similar
argument to Sidney Stephen’s in Cuppy, as we shall see, also had no memory;
in fact, he doubted the case ever occurred. John Hubert Plunkett, attorney-
general—that ‘friend to the Aborigines—had only vague recall of the case:
Bummaree had been found to have no case against him and Murrell was
acquitted; no-one was executed.

A tiny note between judges has the capacity to change how we perceive
our history and opens a terrain of inquiry. Judges of the 1850s who appear
in this note would not have thought of Murrell each time an Aboriginal
man came before them as defendant and judgements continued in the same
erratic manner for Aboriginal people as they had prior to Gurner finding the
case. Uncertainty about Aboriginal status in 7nter se cases has been shown by
Heather Douglas and Mark Finnane to have existed well into the twentieth
century.® My point, however, lies not with such uncertainty but with the
capacity of the note to change our view of the past: ‘blind’ judges appear
where we thought there were none; a hesitant Attorney-General Plunkett,
one of the most diligent of men with the most legal mind of his period,
wavers and is plain wrong in his recall. Moreover, the legal point cannot
be neatly applied to Australian history. While in law the 1836 case was
a watershed, in the 1850s, no-one thought it was significant.

There were four sites for courts of assize in this period: Maitland, Goulburn,
Bathurst and Brisbane. In 1859 Armidale and Deniliquin joined that list.
The geographical approach used here is shaped by those jurisdictions.
Selectivity means that this is a study of variables in the way law was practised
in the colony of New South Wales. It is not new to say that English law in
its transplantations was utterly malleable and responsive to local cultures
and conditions. Niels Brimnes terms this ‘layered sovereignties’ in his study
of Madras. Santanu Sengupta identified ‘an agency of the local in shaping
the colonial regime and its legal structure’ in a study of the mayor’s courts
of Madras and Bombay. Leonard Hodges, and Lauren Benton and Richard

85 Douglas and Finnane, Indigenous Crime and Settler Law, 10.
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Ross have discussed such layering. The Cambridge Legal History of Australia
discusses the uncertainties of the transplanting of law to the colonies, essay
after essay in that book dealing with uncertainties.®

This book does not seek out uncertainties in the transmission of the Jervis
Acts to the colony, though that is plainly apparent in depositions. It is an
ethnography of conflicting perceptions of what law was and what it was for
at a time of political transformation.
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