Preface

In my first book, Criminal Law and Colonial Subject, 1 explored depositions
in terms of what they told of ordinary people’s understanding of the law in
the early nineteenth century. This research answered questions asked
in English social history where depositions had not survived. Unfortunately,
my method of numbering the records was misinterpreted by legal historians
in Australia, who mistakenly referenced the depositions as criminal cases.
Numbers used in footnotes only reflected where the depositions were in
the bundles of records, and I note that NSW State Archives has undertaken
the same approach in its numbering system for the early deposition boxes.
Searches for case law using these depositions were fruitless, and my research
was never intended for that purpose, as my introduction made clear. Law in
the New Democracy uses depositions that did become criminal cases. The
numbering relates to the deposition, the information and the various
registers, and there is always a result in court. Yet, cases are not entered here
as they would be in formal case law because the depositions are distinct
documents in themselves, and they hide letters and secrets that were kept
hidden in the courtroom. Pencilled notes from the attorneys-general were
never read out in court, misgivings not noted, and the skirmish between
magistrate and metropolitan official never discussed. This book centres on
that skirmish as it moves geographically through the colony of New South
Wales (Map 0.1). Placenames are those given by the clerks of the colony and
may not reflect current spellings. Surnames during this period are rendered
differently than today; spelling was not consistent.
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LAW IN THE NEW DEMOCRACY

Map 0.1: New South Wales, Victoria and the settled portion
of South Australia

Note: Subsequent maps are details of this map.

Source: W. Hughes, London G. Phillip and Son, 1858, State Library of New South Wales,
MLZ/M1806/1858/1.

In the 1980s, non-Aboriginal historians did not write Aboriginal history;
it was not our place, and there were enough Aboriginal people writing to
have their voices and histories included in our classrooms. Today, non-
Aboriginal historians must make our position and our approach clear before
we consult Aboriginal people as to the manner in which their history is
represented. Non-Aboriginal historians must make space, recognise that
space and leave that space be. Each of the chapters in this book has been
read by Aboriginal people, and some chapters have travelled widely. These
single chapters invited right of reply, and each chapter has a section at the
end where comments have been written unless it was decided that no reply
was needed. I use the terms First Nations and Aboriginal interchangeably
unless I have been requested by an Aboriginal reader not to use the term
First Nations.



PREFACE

I first became aware of right of reply in reading Kua Swan’s description of
the forging of new relationships around archives and the use of archives
by non-Aboriginal people. This links to the idea on the part of Aboriginal
people that there should be ‘nothing about us without us’. My research
into law showed that it was impossible to discuss history without looking
at the words and actions of Aboriginal people, and I had to think about
how I would deal with this. Right of reply distinguishes Aboriginal history
from my own white history and allows points to be made in response to my
conclusions. Those First Nations/Aboriginal people who have replied to my
chapters or who have read them have done so because they strongly believe
that Aboriginal people have a right to respond to any references to their
people. In doing so, they shift the ground of Australian history.
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This text is taken from Law in the New Democracy, by Paula Jane Byrne,
published 2026 by ANU Press, The Australian National University,
Canberra, Australia.



