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Common law and
religious difference in
Bendigo courtrooms:
‘The Chinese Oath’

In July 1894, those present in the Bendigo Supreme Court witnessed
a protracted ‘Chinese Oath’ ceremony. After stepping into the witness
box as a defendant on charges of perjury, a Bendigo resident, Ah Moy, was
administered the oath. This meant that Ah Moy blew out a match after
being told by the interpreter, Jack Ah Pong, that ‘you come this Court and
stand in this box there’. He then ‘asked [Ah Moy] how his conscience is
he said blow light out [sic]’." Ah Moy’s testimony, however, was found to
conflict with that of other witnesses, and he was subsequently charged of
perjury. Seven months after visiting the court as a witness, Ah Moy returned
as a defendant. During this perjury trial, questions of religious equivalence
were directly confronted. Another interpreter of Chinese descent who had
been present at the first trial, James Ah Poo, also testified that:

I do not know the Chinese word for God — The Chinese word
Shunghi stands for God — Jack Ah Pong was interpreter in this case
— He is in Gippsland now I think somebody brought him over here
— I have heard witnesses sworn in Chinese Courts but not in China
— Blowing the match out means to tell the truth.?

1 James Appoo, Depositions, The Queen v Ah Moy, Supreme Court, Bendigo, 25 February 1895,
Perjury, Case 33, VPRS30/P0, Unit 1005, Public Record Office of Victoria (PROV).
2 Ibid.
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As this story indicates, in oath ceremonies the courtroom became a public
arena where religious difference was performed and where knowledge of the
religions and faith traditions of people of Asian descent were produced and
shared. Through a focus on oaths and perjury trials, this chapter explores
how the drama of religious difference was performed in and via Bendigo
courtrooms in the late nineteenth century, a time when the religious
relativism characteristic of European imperial legal cultures was in tension
with the growth of a self-consciously ‘white’ Christian nationalism. This
chapter also shows how a space of religious plurality was far from one of
religious equality. The Bendigo courtroom might be considered a space to
encounter empire’s ‘multiculturalism’, for it was a rare space that not only
recognised the different religions of legal subjects but also attempted to
authorise and formalise religious difference. And yet, religion was a form
of legal alterity thoroughly modulated by the hierarchies of race.

Ah Moy’s perjury trial, and the way it brought the question of Chinese
testimony to public attention, was not an isolated instance. The Victorian
Supreme Courts heard at least six perjury trials of Chinese men during
the 1890s.? In each of these trials, the Chinese Oath was used to swear in
the defendant, who gave their testimony ‘in the Chinese language’.* These
perjury trials highlight the importance of oath and testimony translation
to the racial question of whether the testimony of people of Chinese and
of South Asian descent could be rendered intelligible to English-speaking
legal decision-makers, and therefore whether people of Chinese and South
Asian descent could be equal legal subjects.” These questions, played out
in the space of the Supreme Court, mapped onto the larger question of
whether religiously diverse people designated ‘Asiatic’ had the right to enter
and remain in the colony.

3 The archives of cases located at PROV include: 7he Queen v Ah Boo, Supreme Court, Melbourne,
17 August 1891, Perjury, Case 2, VPRS30/P0, Unit 853; The Queen v Suey Lee, Supreme Court,
Melbourne, 17 April 1893, Perjury, Case 235, VPRS30/P0, Unit 928; The Queen v Mow Tan, Supreme
Court, Melbourne, 17 April 1895 (5 May 1895), Perjury, Case 141, VPRS30/P0, Unit 1013; The Queen
v Lee Fook, Supreme Court, Bendigo, 2 August 189, Perjury, Case 326, VPRS30/P0, Unit 1064; The
Queen v Ah Sing, Supreme Court, Melbourne, 16 July 1894, Perjury, Case 342, VPRS30/P0, Unit 983.
There were also at least two perjury trials of Indians: The Queen v Isar Das and The King v Boota Singh,
Supreme Court, Melbourne, 15 February 1901, Perjury, Case 75, VPRS30/P0, Unit 1241. For a case
preceding the 1890s, see Hock Fong, Depositions, 7he Queen v Ming Toon, Supreme Court, Melbourne,
15 May 1888, Perjury, Case 1, VPRS30/P0, Unit 720.

4 Charles Hodges, Depositions, The Queen v Ah Sing.

5  For instance, Chief Justice Higinbotham applauded Alfred Deakin’s promotion of the federation
of Victoria with the rest of the ‘English-speaking race’. ‘Banquet to the Hon. A Deakin,” The South
Australian Advertiser, July 12, 1887, p. 5, nla.gov.au/nla.news-article37176499; For evidence of how
identifying with the ‘English-speaking race’ entailed identifying with English law and with whiteness,
see also “The First Parliament of the English Speaking Race,” The Bacchus Marsh Express, January 28,
1893, p. 3, nla.gov.au/nla.news-article88192061.


http://nla.gov.au/nla.news-article37176499
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Common law gained its authority by the legal fictions that it was universally
liberating, that is, that every ‘man’ is equal before the law. This fiction was
recurringly tested by a colonial setting that relied on structurally supported
religious and racial inequality. In nineteenth century colonial Victoria,
Christian religion — performed in the English language — had a privileged
status in many spaces of daily public life. As such, this chapter continues to
examine religious cohesion and its tensions as they placed out in particular
Bendigo spaces, focusing on the spectacles performed in the ‘theatres’ of faith
and religion that were courtrooms. How did the public negotiation of belief
in courtrooms support and challenge the live and dynamic negotiations of
religious difference? What kinds of understandings and legal powers of faith
systems were made and challenged here?

Oaths, religious pluralism and liberalism

The liberal principle that all colonial subjects should be amenable to and
equal before law saw people of diverse religious identities walk through
the Bendigo courtroom doors, including those who practiced Taoism,
Confucianism, ancestor worship, Islam, Sikhism and Hinduism. From
the 1850s, significant numbers of South Asians lived in Bendigo and
surrounding areas, and by the late nineteenth and early twentieth centuries,
Muslims and Hindus had a particularly visible presence in Bendigo’s public
and legal life. In 1854, the Mount Alexander Mail reported that ‘a native
of Hindostan’ was charged with stealing a child, and:

in the absence of the waters of the Ganges, on which they were
sworn in India, [the witness] repeated a solemn affirmation in India,
declaring they would speak nothing but the truth, holding up their
hand at the same time, in token of their sincerity.®

6 ‘Child Stealing,” Mount Alexander Mail, June 17, 1854, p. 2, nla.gov.au/nla.news-article202631387;
This was evidently the practice for Hindu witnesses and defendants in courts across Victoria. For
evidence of a witness sworn in ‘on the water of the Ganges’, see ‘Purity of the Jury System: A Case
Abruptly Closed’, The Argus, November 26, 1898, p. 6, nla.gov.au/nla.news-article9862141; The racial
category of ‘Hindoo’ was not defined in legislation, as ‘Chinese’ was. However, it operated in social and
legal contexts as an adjective normally mapped to hawkers, and to indicate a subset of the ‘coloured races’
present in Victoria. While it might be mistaken as a religious category, it was used to refer to Hindu
and Muslim Indians alike. For an instance where ‘Hindoos” were compared to others of the ‘coloured
races’, see ‘Municipal Intelligence,” 7he Argus, March 1, 1893, p. 6, nla.gov.au/nla.news-article8521026.
‘Hindoo’ operated as a category in the license registers of the 1890s, which ‘discriminated between
Chinese, Hindoos (Afghans, Indian Muslims and Hindus) and Assyrians (Lebanese and Turkish), with
a further unnamed category for British or local borr’, Andrew May, Melbourne Street Life: The Itinerary
of Our Days (Australian Scholarly Publishing, 1998), 163.
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Muslims were often sworn in to legal proceedings by the Koran in ways
closely analogous to the Christian ceremony of taking a Bible-based oath.”

Judging whether a defendant sworn in on a non-Christian oath was culpable
of perjury entailed deciding two related questions: had the oath been
binding on the subject’s conscience? And had their testimony been properly
and accurately translated? These questions were crucial because if either a
witness’s oath was not binding or their testimony was inaccurately translated,
they could be culpable for giving false testimony. The social meanings
attached to the process whereby an interpreter rendered the oath binding
on the conscience of a non-Christian witness or defendant can be traced
in the history of the legal cultures of England, China and Victoria. It was
also inherent to the liberal ideology of fairness that underscored colonial
Victorian law. The principles by which British law should be applied to
settler colonies were defined as early as the 1720s. These principles, so Jurist
Blackstone outlined in the early nineteenth century, provisioned colonists
to establish the rule of law in ‘uninhabited’ countries and explicitly allowed
colonists to adapt British law to suit the needs of the particular colony:

It hath been told that if an uninhabited country be discovered and
planted by English subjects then all the English law then in being
... should then be in force. Such colonists carry with them only so
much as is applicable to their new situation.?

When Victoria gained its independence as a self-governing colony in 1851,
it largely inherited its structures of law and legislature from New South
Wales. These structures had been implanted from Britain and already
adapted to colonial circumstances. Vitally, these included the legal fiction
of terra nullius that claimed Australia to be empty of ownership, and also
laws that specifically dealt with land legislation, lotteries and master—servant
relationships, some of which targeted First Nations people.” Yet, just how
Victorian settlers would deal with their new situation was by no means
predetermined in 1851, nor was the question of how they would deal with
the colony’s racial and linguistic plurality.

Questions of cultural and linguistic difference had impinged upon the
law’s equal and universal application from the beginning of European
colonisation. Barry Patton has argued that law, and the courts especially,

7 See Bendigo Advertiser, March 19, 1858, p. 3; Bendigo Advertiser, October 2, 1884, p. 2.

8  Alex Castles, “The Reception and Status of English Law in Australia,” Adelaide Law Review 2, no. 1
(1963): 15.

9  Castles, “The Reception and Status,” 19. See also Henry Reynolds, The Law of the Land (Penguin,
2003).
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were essential mechanisms in the racialisation of Aboriginal and Torres Strait
Islander people, that ‘processes of Anglo-Australian colonial law skewed
a supposedly impartial legal system’. Aboriginal legal subjects in colonial
Victoria, Patton demonstrated, faced significant obstacles to having their
evidence heard and admitted. Aboriginal subjects were denied substantive
legal protection, especially in frontier periods.'

Throughout the 1890s, legal authorities remained significantly bound
by liberal traditions, most strongly the idealisation of the rule of law as
‘just’ and ‘equal’, which obliged legal authorities to at least appear to give
non-European defendants a fair trial and to recompense victims regardless
of their gender, race or class. As historian Leigh Boucher has noted, in the
context of nineteenth century Victoria, in the liberal tradition, ‘there was
little space for the admission that British subjecthood was hierarchically
modulated by race’.!" Such practices of linguistic relativism in British courts
across the empire — underwritten, as they were with liberal principles —
went together with practices of religious relativism. At base, to apply law to
non-English-speaking people required the translation of their testimony
so they could recollect the social events (including conversations) pertaining
to the alleged crime. In practice, however, the translation of testimony
required much more. Legal cultures of the nineteenth century, including
that of the British and the Dominions, were steeped in racially codified
practices that meant those who were not Christian or not Anglophone had
a marked relation to common law."

Oaths had been an important part of British culture at least since the English
Reformation of the sixteenth century. They served as a mechanism to ensure
the integrity and sincerity of a witness and thus the proper and so-called
‘civilised” performance of law."” Like the Christian Oath, the invention of
the Chinese Oath was entwined with British legal imperialism. There are
reports of the ritual of beheading a chicken and drinking its blood to swear

10  Barry Patton, ‘Unequal Justice: Colonial Law and the Shooting of Jim Crow, Provenance: The Journal
of Public Record Offfice Victoria 5, no. 4 (2006): 16-25.

11 Leigh Boucher, ““Whiteness”, Geopolitics and the Settler Empire,” in Re-Orienting Whiteness, ed.
Leigh Boucher, Jane Carey, and Katherine Ellinghaus (Palgrave Macmillan, 2009), 54.

12 In his study of language and law in Britain’s plantation colonies in the Caribbean, Ogborn argued
that ‘the rules of oath-taking and evidence-giving — was part of the making of imperial and colonial
identities and relationships dividing white and non-white, free and unfree’. Miles Ogborn, “The Power
of Speech: Orality, Oaths and Evidence in the British Atlantic World, 1650-1800, Transactions of the
Institute of British Geographers 34, no. 1 (2011): 109, doi.org/10.1111/j.1475-5661.2010.00412 x.

13 Jonathan Gray, Oaths and the English Reformation (Cambridge University Press, 2013); Richard S.
Willen, ‘Rationalization of Anglo-Legal Culture: The Testimonial Oath,” The British Journal of Sociology
34, no. 1 (1983): 109-28, doi.org/10.2307/590612.
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in Chinese in Dutch Batavia as early as 1787." This Batavian ritual, Paul
Katz has suggested, was subsequently adopted in the British Straits Settlement
in the early nineteenth century. It became the source of much discomfort
and contest for European administrators. By the nineteenth century, British
colonists in India, in conjunction with the metropole, had sanctioned the
use of non-Christian oaths."” In the 1840s, judges in the Straits Settlement
changed their approach to Chinese testimony following the /ndian Legislative
Act V. 1840." The colonial Australian courts clearly borrowed judicial practices
from the Straits Settlement and Hong Kong; however, from the 1850s, the
forms of the Chinese Oath in Victoria, and seemingly also in the metropole
and other Australia colonies, took a markedly different trajectory. By 1864,
the Shanghai Mixed Court had ‘fully adopted Western legal procedures
and did not allow the use of the Chinese Oath. Victorian courts, however,
continued to use the Chinese Oath into the twentieth century."”

The court as a theatre of religious culture
and relativity

The Bendigo Supreme Court was built in 1857-1858, early in the settler
invasion, with settlers seizing Djaara land for pastoral use from 1851.
In accordance with its function to consolidate the colonial state’s power,
the courts were originally located near police bases on Camp Hill (later site
of Rosalind Park) in 1860."® In the year following Ah Moy’s trial, the court
would move into the imposing edifice of the new complex in the more
central Pall Mall, backing onto Rosalind Park."” The colonial architecture
of this and similar courts had multiple functions. Beyond providing a space
that enclosed the bodies and voices of those participating in law, court
buildings offered ‘visible spectacles of European domination’, both of the

14 Paul Kartz, ‘Ritual? What Ritual? Secularization in the Study of Chinese Legal History, from
Colonial Encounters to Modern Scholarship,” Social Compass 56, no. 3 (2009): 332, doi.org/10.1177/
0037768609338762.

15 Ibid., 334.

16 Ibid.

17 Paul R. Katz, Divine Justice: Religion and the Development of Chinese Legal Culture (Routledge,
2008), 129. For reference to the use of ‘the Chinese Oath’ in early twentieth century Britain, see Sascha
Auerbach, Race, Law, and ‘The Chinese Puzzle' in Imperial Britain (Palgrave Macmillan, 2008), 163.

18  Simone Bloomfield, Crime and Punishment: A History of Bendigos Law and Order (Post Office
Gallery, Bendigo, 2022), accessed October 29, 2023, www.bendigoregion.com.au/bendigo-art-gallery/
publications/crime-and-punishment-a-history-of-bendigos-law-and-order.

19 For floor plans of the Pall Mall Bendigo Courts see Victorian Heritage Database Report, January 13,
2000, vhd.heritagecouncil.vic.gov.au/places/131/download-report.
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landscape and of society.?” The physical presence of the court building was
to communicate the power of law and, as such, the power of the colonial
state to judge and prescribe punishments for their subjects.

The internal spatial arrangement of the courtroom was further conducive to
the display and enactment of legal power and social control. The Bendigo
Supreme Court, as others across the British Empire, were rooms in which
English-speaking male settlers, acting as magistrates and lawyers, controlled
the order of sound and speech, managing who spoke when, where, and for
how long.*! Ah Poo’s observation of Ah Moy’s oath ceremony indicates how
the Melbourne City and Supreme Courts functioned as theatres in which
European and Chinese bodies and voices came into contact, and where
the religious order of the colony was thereby acoustically performed.*
The interior space of the court can usefully be examined as a theatre, as it
involved a stage (the bench and witness stand), actors (magistrates, justices
of the peace and license applicants) and a (polyglot, multi-racial) audience.?

Religious rituals and performances were regularly heard within the walls of
the courts, where legal subjects participated in oath taking, evidence giving
and the swearing in and use of interpreters.* The sound-absorbing walls of
the Bendigo Supreme Court meant that only those inside the court could
hear the words uttered there. But while these buildings could afford privacy,
the courts’ proceedings were, by principle, public affairs. ‘Publicity to court
proceedings is ... warranted on the grounds that in the courts public justice
is dispensed’, noted a New South Wales newspaper editor when discussing
divorce proceedings in 1898. Moreover, ‘people should be free to note and
to criticise the manner in which the proceedings are conducted’.”” Reflecting
this ideal of the courts as a space of transparency, the courtrooms in which

20  For discussion of the communicative function of British colonial buildings in this era, see Pramod
Nayar, Colonial Voices: Discourses of Empire (John Wiley & Sons, 2012), 142-3. See also Peter Scriver and
Vikramaditya Prakash, eds., ‘Introduction,’ in Colonial Modernities: Building, Dwelling, and Architecture
in British India and Ceylon (Routledge, 2006).

21 For discussion of the linguistic culture of British colonial courts, see Ogborn, “The Power of Speech,’
109-25. The first woman would be admitted to the magistracy in Victoria in 1985.

22 Ogborn, ‘The Power of Speech,” 109-25.

23 Historians have looked at how race has been performed in the United States, for instance in Staging
Whiteness, Mary Brewer looks at how racial identities have been performed in theatres and plays, and
Stephen Hoelscher has analysed the public executions of black people under Jim Crow as performances of
white supremacy. Mary Brewer, Staging Whiteness (Wesleyan University Press, 2005); Stephen Hoelscher,
‘Making Place, Making Race: Performances of Whiteness in the Jim Crow South,’ Annals of the Association
of American Geographers, 93, no. 3 (2003): 657-86, doi.org/10.1111/1467-8306.9303008.

24 For discussion about how law is a linguistic process, see John Conley and William O’Barr, Just Words:
Law, Language and Power (University of Chicago Press, 1998).

25 ‘Divorce Proceedings and Publicity, The Maitland Weekly Mercury, January 8, 1898, p. 4, nla.gov.
au/nla.news-article126320783.
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people of various faiths and religious identities spoke were open to a public
audience, including journalists, enabling the public access to the rituals
performed inside the courts.

Religious diversity in Chinese Bendigo

By the 1890s, the regular spiritual meetings of Djaara in the city called
‘Bendigo’, with their ways of performing sovereign connection to Country
by language, music and dance, often generically called ‘corroberees’, had been
interrupted and displaced by the invading settlers.? The faith-scape of Bendigo
was dynamic and changed in tandem with patterns of global and imperial
migration. Europeans who practiced various Christian faiths lived side by side
with people designated ‘Asiatic’, a category that included Chinese, Afghans,
Syrians and people from current day India. The Chinese immigrants who
began arriving in the 1850s practiced diverse faiths, including Confucianism,
Taoism and ancestor worship. The Indians, Pakistanis, Bangladeshis, Afghans
and Syrians (from an area that encompasses current day Lebanon) began
arriving in the late 1870s and practiced variously Christianity, Hindusim,
Sikhism and Islam. As for witnesses of Chinese descent, Hindu, Muslim
and Christian witnesses were similarly sworn in according to an oath
ceremony. Muslims were sworn on the Koran, Hindus by drinking a cup
full of the symbolic water of the Ganges and Christians on the Bible.”” Amid
assimilationist attempts to convert Chinese people to Christianity, then,
driven notably by European and by Christian missionaries, people of different
faiths worked together, lived together and married in the daily intimacies of
a diasporic context. Some of the faiths of Bendigo residents of Asian descent
were more intelligible to Europeans than others. The ambiguity of whether
there was a word for ‘God’ in Chinese languages was a particularly sore spot
for the positivist culture of settler law, which venerated certainty.

26  Different nations had different names for ‘corroborees’. For instance, the Kurnai who came to
live on Ramahyuck called their form of corroberee ‘Koonyero’; see Alistair Campbell, comp. and Ron
Vanderwal, ed. Victorian Aborigines: John Bulmer’s Recollections: 1855—1908, Occasional papers from the
Museum of Victoria (1994), 46. See also Maryrose Casey, ‘Theatre or Corrobboree, What’s in a Name?
Framing Indigenous Australian 19th Century Commercial Performance Practices, in Creating White
Australia, ed. Jane Carey and Claire McLisky (Sydney University Press, 2009), 125.

27  For instance, in a Victorian court, a Hindu oath ceremony was sensationalised; see ‘Purity of
the Jury System: A Case Abruptly Closed, 7he Argus, November 26, 1898, p. 6, nla.gov.au/nla.news-
article9862141; “Victoria: Melbourne, Friday, The Sydney Morning Herald, November 26, 1898, p. 9,
nla.gov.au/nla.news-article14187013. For another Christian-dominated context where ‘both Christian
and Muslim legal texts recognized and established that Muslims swear by God’, see Belen Vicens,
‘Swearing by God: Muslim Oath-Taking in Late Medieval and Early Modern Christian Iberia,” Medieval
Encounters, 20, no. 2 (2014): 117-51, doi.org/10.1163/15700674-12342162.


http://nla.gov.au/nla.news-article9862141
http://nla.gov.au/nla.news-article9862141
http://nla.gov.au/nla.news-article14187013
http://doi.org/10.1163/15700674-12342162

3. COMMON LAW AND RELIGIOUS DIFFERENCE

The colonial relations of religion

People of Chinese descent began arriving in Bendigo in the 1840s, within a
decade of the start of British colonisation. The line between the ‘settler’ and the
‘migrant’ — so the works of Beenash Jafri, Samia Khatun, Andonis Piperoglou
and others teach us — does not fit with colonial identity categories and liberal
formulations.”® In colonial Bendigo, ‘settler’ was, and is, a term ‘creased by
racialisation’.”” Bendigonians of Chinese descent were treated ambivalently
and were at once included in law and treated as perpetual foreigners, even
as their religious precepts were translated into English, the language of the
colony, and rendered intelligible to Anglophone listeners and legal authorities.

By the 1890s, there was little pretence that China-born people such as Ah Moy
were equal subjects before colonial law. They had been disenfranchised and
became the targets of legal discrimination under the Shops and Factories Act
1890 and the Chinese Acr 1890. Still, the imperatives to perform racially
equal justice remained pertinent in Bendigo’s courtrooms, if not in polling
booths, workshops, bedrooms, factories and laundry rooms. The dramatic
contrast between oath ceremonies as a symbol of the religious and racial
fairness of law and the surrounding milieu of colonial racism was not lost on
contemporary observers. Even during a time of heightened settler hostility
towards Chinese people, hearing an interpreter translate law across religions
and (often simultaneously) across languages was a spectacle.

The ‘Chinese Oath’ was a spectacle consumed by Bendigo court audiences
and by newspaper readership. Unsurprisingly, given the propensity
for Europeans to hear Chinese speech as noise absent of meaning, this
representation bore little resemblance to the actual words of the oath. In the
fore-mentioned 1895 Bendigo Supreme Court perjury trial, the interpreter
Ah Poo phonetically transcribed the oath as:

28  Andonis Piperoglou, ‘Migrant-Cum-Settler: Greek Settler Colonialism in Australia, journal of
Modern Greek Studies, 38, no. 2 (2020): 44, doi.org/10.1353/mgs.2020.0028; Samia Khatun, ‘The

Book Of Marriage: Histories Of Muslim Women In Twentieth-Century Australia, Gender and History,

29, no. 1 (2017): 8-30, doi.org/10.1111/1468-0424.12258; Beenash Jafri, ‘Desire, Settler Colonialism,

and the Racialized Cowboy,” American Indian Culture and Research Journal, 37, no. 2 (2013): 76; For a
discussion of Chinese belonging in Bendigo close to the case at hand, see Nadia Rhook, ““The Chinese

Doctor James Lamsey”: Performing Medical Sovereignty and Property in Settler Colonial Bendigo,

Postcolonial Studies, 23, no. 1 (2020): 58-78, doi.org/10.1080/13688790.2020.1727823.

29  See also Jodi Byrd’s term ‘arrivant’ as opposed to ‘settler’ in her The Transit of Empire: Indigenous
Critiques of Colonialism (University of Minnesota Press, 2011), 31.

30 “The Seamy Side. Before a Metropolitan Court., Warragul Guardian, September 22, 1893, p. 3,

nla.gov.au/nla.news-article68601644.
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Nee jew chung kong, in ho

You according to truth speak, don’t
Kong tai wa, ku ku chun

Talk falsehood, everyword true

Nee ni jew chun kong

If you don't according to the truth speak
Sheng-ai jak nee

God punish you.?!

For those in position of legal decision-making power, to hear the translation
of Chinese speech and religion into English was to hear an interpreter
render the Chinese witness susceptible to colonial law, and, hence, to
colonial power.” Interpreters such as Ah Poo effectively worked as linguistic
balms to ease the discomforting presence of Chinese people in the court.
Mow Tan’s oath ceremony was one instance among many where interpreters
mediated affect and soothed the religious tensions of administering colonial
law to people of Chinese descent.” Hence, when Ah Poo defended the oath’s
validity, he was speaking into a decades-long contest over the validity of the
oath. When he testified in the Bendigo Supreme Court perjury trial, he used
the present simple tense — a tense for statements and general truths — stating
that: ‘Blowing the match out means to tell the truth.”* His statement opens
up the question of how often interpreters of Chinese descent were ready
and willing to defend an oath founded in the approximation of so-called
‘Chinese’ religions? While it is difficult to gain a clear answer to this question
from the historical record, what is clear is that, for Ah Poo and other people
designated as Chinese in the courtroom, religious, social and legal belonging
were inseparable.

From the founding of the Bendigo Law Courts, the use of disparate oaths
had been contentious for observers of the judicial process, and, as in other
British colonies, court oaths were subject to ongoing contestations. Though,

31 Exhibit B, The Queen v Ah Moy. Of course, this representation of the oath is not least an imperfect
representation for the absence of tone markers.

32 For more on the linguistic and aural dimensions of settler governance in this era, see Nadia Rhook,
“The Chief Chinese Interpreter” Charles Hodges: Mapping The Aurality Of Race And Governance
in Colonial Melbourne,” Postcolonial Studies 18, no. 1 (2015): 1-18, doi.org/10.1080/13688790.2015.
1025353.

33 Hodges' role in various Chinese perjury trials was reported in the Victorian press and that of other
colonies. For reference to his role in Lee FooK’s trial, see ‘Supreme Court Criminal Sittings,” 7he Argus, May
29, 1888, p. 7, nla.gov.au/nla.news-article6128338; “The Law Courts,” 7he Argus, April 26, 1893, p. 10;
‘Victoria. Melbourne,” Newcastle Morning Herald and Miners Advocate, September 28, 1896, p. 6, nla.gov.
au/nla.news-article135765638; ‘Another Chinese Perjury Case,” Bendigo Advertiser, August 17, 1896, p. 3.
34 The Queen v Ah Moy.
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the practice of blowing out a match was not the only oath ceremony that
came under scrutiny during this era. Muslim and Hindu oath ceremonies
were intermittently reported, but the Chinese Oath received the most public
attention and was regularly ridiculed in public discourse.®® From the mid to
late nineteenth century, Europeans in Victoria intermittently ridiculed non-
Christian oath ceremonies in ways that mapped onto broader questions
about the validity of oaths. A critic wrote to the Bendigo Advertiser in 1858
that: “The [oath] displays ... of the present system are as ludicrous as the
most grotesque customs of the most barbarous countries in the world’.
They went on to lament that the way the courts applied oaths to so-called
‘foreigners” was ineffective and ridiculous:

In fact, as the law is based on the principle of swearing each man in
the manner considered most binding on his religious conscience,
the spectators in our Courts of Justice are entertained or disgusted,
as the case may be, with the most ridiculous parodies of what are
supposed to be the binding forms of swearing foreigners.*

By the time Ah Moy testified, Chinese oaths had evolved as a racial trope that
implied Chinese people were prone to speaking untrustworthy words. As he
sat in the Bendigo Supreme Court witness box, Ah Moy was participating in
a ritual well established in Victorian courts, a ritual that the European settler
public were conditioned to perceive as farcical.

This and similar perjury cases, thus, had significance beyond the legal
proceedings. The representations of the trial fed into broader discourses
that constructed people of Chinese descent and their languages as
essentially unintelligible and therefore cast people of Chinese descent
as incommensurable legal subjects.”” Non-monotheistic faiths were
particularly susceptible to being read as interrupting the settler legal
order, which, as other chapters in this book demonstrate, was one in
which Christianity was the privileged religion of public space and of the

colony more widely. This distrust had legal implications. The Bendigo

35 For instances of racialisation through the Bendigo courts see ‘Chinese Oaths,” Mount Alexander
Mail, April 26, 1864, p. 3, nla.gov.au/nla.news-article197443398; ‘Curious Oaths, Bendigo Advertiser,
October 13, 1900, p. 1, nla.gov.au/nla.news-article89431829.

36  “We occasionally hear of the cutting off of the head of some doomed rooster in the Court’, “The
Swearing of Witnesses,” Bendigo Advertiser, June 10, 1858, p. 2, nla.gov.au/nla.news-article87981003.
37 1In 1890, for example, two years before Ah Sing stepped into the witness box, the Wagga Wagga
Aduvertiser reported court proceedings involving unnamed Chinese witnesses. ‘Most of the witnesses in
the case were sworn by the Chinese custom of blowing out a match’, they told, ‘and the evidence of some
of them was very unintelligible “Slander,” Wagga Wagga Advertiser, November 18, 1890, p. 2.
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Advertiser reported the perjury trial in racist ways, casting Chinese people
as generically untrustworthy: “They did not ... consider the blowing out of
the match binding so they would please themselves whether they told the
truth or not’.%®

Performances of oaths in Bendigo courts highlight the necessity, under
common law, of finding ways to breach the entwined religious and
linguistic differences between Christian and non-Christian cultures and
to, thus, accommodate social-religious diversity. It took concerted efforts
of translation, miscommunication and communication to administer the
oath to non-Christian subjects and to thereby subject them to settler legal
structures. While the performance of common law in nineteenth century
Bendigo courts was challenged by the multiple religious cultures of Chinese
and other people of Asian descent, it could and sometimes did recognise,
accommodate and trust them. However, legal authorities did so while
working with invented approximations and appropriations of the multiple,
deep and sacred religious traditions that lived across the private rooms, halls
and public parks of Bendigo. As such, while it is tempting to describe the
practices of religious relativity in nineteenth and early twentieth century
Bendigo courts as an early form of multiculturalism, it is important to note
the way these oath ceremonies were imperial creations and enforced by
the state. To capitulate, rendering religious difference conspicuous enabled
white settlers to regularly denigrate practitioners of non-Christian faiths by
treating their (traditional and colonially invented) rituals as untrustworthy
and laughable. It appears that those who followed polytheistic faiths were
particularly susceptible to such denigration.

In the twentieth century, the rise of secularism saw these legal practices of
religious relativity gradually, if haphazardly, pushed out of regular use, with
eithera Christian oath orasecular affirmation becoming the norm.** At times,
non-Christians of Asian descent asserted their right to be sworn according
to their religion. In 1926, Melbourne court officials were ‘staggered’ when a
‘Hindoo witness desired to be sworn in on the water of the Ganges, but had
to be content with drinking a glass of water instead’. From 1958, Victorian

38 ‘The Chinese Perjury Case: A Conspiracy Inferred,” Bendigo Independent, May 12, 1894, p. 4, nla.
gov.au/nla.news-article178727929. See also ‘A Chinaman Arrested for Perjury: Peculiar Case of Alleged
Perjury,” The Argus, July 11, 1891, p. 10, nla.gov.au/nla.news-article8662041.

39  Further research is required to ascertain whether some Bendigonians began to prefer taking a
Christian oath to avoid the courts doubting their testimony. For a case where a witness refused to
participate in the match oath ceremony and requested to be sworn in on the Christian oath, see ‘Me Do

Dlink! Me Christian!” Bendigo Independent, May 15, 1912, p. 4, nla.gov.au/nla.news-article227955012.
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law stipulated that witnesses should either swear a Christian oath on either
the New or Old Testament, or a secular affirmation. There is evidence,
however, that practices of non-Christian oaths persisted in Bendigo well
into the twentieth century based on a culture outlined in the Clerk of
Courts Manual.®* In 1974, around four years before federal multicultural
policies bound up with ‘the long slow death’ of the White Australia Policy
would begin to roll out, a woman who identified as Hindu protested that
‘while attending a Magistrates’ court in Bendigo in connection with a car
accident she was required, despite her initial objection, to take the oath
on a glass of water’.*! In May the same year, the Clerk of Courts Manual
was amended to stipulate ‘that a Hindu witness would in future make
an affirmation instead of an oath.® In 2002, the Victorian government
performed an ‘Inquiry into Oaths and Affirmations with Reference to the
Multicultural Community’ and recommended that the courts’ swearing-in
practices strike ‘the right balance of freedom of expression ... and a reliable
system of oaths and affirmations’, which would require cultural awareness
training for legal officers that included learning about citizens’ religions.®
Today, the Bendigo Supreme Court accepts testimony sworn on a secular
oath — as do courts across Australia — while its laws and ceremonies remain
rooted in Anglo-Christian traditions.

40 Evidence (Miscellaneous Provisions) Act 1958 (Victoria Current Acts, n.d.), austlii.edu.au//au/legis/
vic/consol_act/epal958361/.

41  The phrase ‘long, slow death’ is from the title of Gwenda Tavan’s The Long, Slow Death of White
Australia (Scribe, 2005). For discussion of the transition from the use of affirmation under the 1958
Oaths and Affirmations Act, see Mark Weinberg, “The Law of Testimonial Oaths and Affirmations,
Monash University Law Review, 3 (1976): 25-27.

42 Weinberg, “The Law.’

43 Federal multicultural policy began to roll out in 1978, and it has been overwhelmingly governed
over by White Australians, where whiteness has operated as an (ethnically heterogeneous) position of
structural privilege. See Ghassan Hage, White Nation: Fantasies of White Supremacy in a Multicultural
Society (Pluto Press, 1998); Government Response to the Victorian Parliament Law Reform Committees
Inquiry into Qaths and Affirmations with Reference to the Multicultural Community (Victorian
Government, 2002); for discussion of a calls for courts across Australia to use a secular oath, see
‘National Call for Courts to Drop Religious Oaths,” 7he Age, August 1, 2002, www.theage.com.au/
national/call-for-courts-to-drop-religious-oaths-20020801-gdug9r.html.
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