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Foreword 
 
Welcome to Volume IX of Bruce Hall's journal Cross-sections.  As a current Bruce 
Hall Fellow and a former resident, it is a pleasure to be invited to write a 
foreword to the journal.  At the outset, let me pay tribute to the editors and 
contributors who have done all the hard creative work necessary to produce 
this fine edition. This is no small undertaking. 
 
It is almost thirty five years since I came to Bruce Hall.  In that time there have 
been many positive changes to Bruce and ANU as a whole.  For example, like 
other leading halls of residence and universities elsewhere in the world, our 
student and academic population is now much more internationalised.  That 
brings many benefits - most importantly a richer and more diverse learning 
environment for everyone.   
 
A distinctive feature of ANU's internationalisation is its deep engagement with 
the Asia-Pacific region.  This stretches across all areas of the University's 
academic operations. As Dean of the ANU College of Asia and the Pacific, one 
of the things that has impressed me about Bruce Hall has been the emphasis its 
student leaders have placed on ensuring that the Bruce student population is 
well-informed about key developments in the extraordinarily dynamic region 
of which Australia is part. 
 
Another notable development over the past several decades has been the 
increasing importance of research on topics that cross traditional disciplinary 
boundaries.  Here again Bruce Hall has been at the forefront in working to 
ensure its students have ready access to some of the most exciting research 
work of this sort taking place on campus. And Cross-sections is a marvellous 
illustration of the rise of cross-disciplinary research, with the added benefit of 
having been produced by Bruce Hall students themselves.   
 
The world is now awash with new journals and learned publications of various 
sort.  Amid this flood of material, Cross-sections is worth our attention because it 
is produced by our community.  It reflects the thoughts and curiosities of a 
cross-section of current Bruce Hall students on a rich mix of topics.  Learned 
opinion is readily available today; but an insight into what learned opinion 
from within our own immediate community is a much more precious 
commodity.  Make the most of it! 
 
Professor Andrew MacIntyre 
Dean ANU College of Asia & the Pacific. 
Entered Bruce Hall 1979 



Editorial 
 
Now in its ninth year, Cross-sections, Bruce Hall’s very own academic journal 
remains steadfast in representing the academic vitality and disciplinary 
excellence of its students. This journal provides an opportunity for previously 
unpublished students to publish their essays. All the essays we have included 
are of a High Distinction standard and collectively represent a wealth of 
knowledge from schools and colleges across the entire university. Moreover, 
this year’s journal exclusively features artworks from Bruce Hall art students. 
We believe this decision will further showcase the talent of our residents in 
their chosen disciplines. 
 
As university students, it is often easy for us to forget that we are situated in a 
wellspring of knowledge, amidst a community of individuals who are willing 
to ask the questions no one else has asked, to challenge the ideas that no one 
else has challenged, and to create new ideas, new perspectives, and new 
discussions. This year’s medley of essays delves into a range of topics such as 
Australian foreign policy, Jean Baudrillard, intestinal parasites, Euro-scepticism, 
and seasonal share market trading strategies. As editors, we stand by the 
inclusion of every submission in this journal and we hope some of them will 
help open your minds to new ways of thinking. 
 
Finally, it must be said that the life of an editor is not always the most leisurely 
one. We have worked tirelessly this year to bring Cross-sections to you all. 
However, we could not have accomplished this feat without many helping 
hands. We would like to thank Marion Stanton and Tim Mansfield as well as 
last year’s editors, Bianca Hennessey, Eric Shek, and Eliza Thompson, for their 
advice and support. We would also like to thank the copy editors and sub-
editors for their dedication and hard work, as well as everyone at Bruce Hall 
who submitted articles and artworks to the journal. 
  
And to our readers, we truly hope you find the articles as intellectually 
fascinating and intriguing as we did. 
  
Pretty Kaur, Mingji Liu and Alice Zhang 
The 2013 Cross-Sections Editors 
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“On The Side Of The Angels”1 
The Supreme Court and Brown v Board of Education 
 
Matilda Gillis 
 

I INTRODUCTION 
 
The Supreme Court decision in Brown v Board of Education,2 handed down in 
1954, effectively required an end to state-enforced racial segregation in public 
schools in the United States and was, arguably, the most consequential judicial 
decision in a century.3 It had a „tremendous impact on the political economic, 
social and judicial structure of America‟4 and helped to end a practice that was 
harmful both to vast numbers of individuals whom it affected and to the society 
in which it was entrenched. But Brown was not perfect. Brown was flawed and a 
critical evaluation of its imperfections is the subject-matter of this essay. 
 
The essay will be structured in three parts: Part One will set out the facts of the 
case and outline the reasoning in the Opinion of the Supreme Court. Part Two 
will discuss why Brown could be characterised as a „bad‟ decision and even as, 
„a nuclear event in American Constitutional law‟.5 Reference will be made to the 
decision‟s divergence from strict, traditional jurisprudence, the Supreme 
Court‟s usurpation of the legislative function and its disregard for history, 
constitutional intent and judicial precedent. Arguments that the Court‟s vague 
reasoning and its own lack of cogent justification for its upsetting of precedent 
meant that it became politicised and open to „floodgates‟ of activist claims will 
be scrutinised, as will its failure to lay down any real implementation plan or 
set out an immediate remedy. Part Three will argue that the decision is 
nevertheless not „bad‟. It is troubling and potentially problematic in its 
consequences for increasing judicial activism and for the doctrine of precedent, 
but it indisputably helped to create a more equal and just society and, in any 
event, a general evaluation of the overall merits of judicial activism, (while 
beyond the scope of this essay), would not necessarily conclude that an activist 
court is a „bad‟ thing.  
 

 
 

                                                           
1 Richard A Maidment, „Policy in Search of Law: the Warrant Court from Brown to Miranda‟ (1975) 9(3) Journal of 
American Studies 301.  
2 427 US 483 (1954) („Brown‟).  
3 Alexander M Bickel, „Is the Warren Court too „political‟?‟ in Leonard W Levy (ed), The Supreme Court under Earl 
Warren (Quadrangle Books, 1972) 218.  
4 Robert L Green, „Brown v Board of Education‟ (2004) 21(2) Thomas M Cooley Law Review 171, 173.  
5 Ann M Gill, „The Supreme Court‟s Rhetoric of Legitimization‟ in Clarke Rountree (ed), Brown v Board of 
Education at Fifty: A Rhetorical Retrospective (Lexington Books, 2005) 143, 144.  



2  Cross-sections | Volume IX 2013 

 
II PART ONE: THE FACTS AND JUDGMENT OF BROWN 

 
This section will outline the facts and reasoning in Brown and also briefly 
discuss the case of Plessy v Ferguson,6 a precedent which the Supreme Court was 
said to diverge from in Brown. 
 

A The Facts 
 
Oliver Brown was the named plaintiff in a class action of thirteen parents from 
Topeka, Kansas, which was supported by the National Association for the 
Advancement of Coloured People (the NAACP). More specifically, Oliver 
Brown was the father of third-grade student Linda Brown, who was forced to 
attend an inferior elementary school a considerable distance from her home 
despite there being a white school only a few blocks away.7 Because of the 
precedent laid down in Plessy, this segregation was legally acceptable and in 
accordance with the clause in the Constitution‟s 14th Amendment guaranteeing 
the equal protection of the law. The only requirement for coming within the 
equal protection clause was that the facilities of both schools must be equal. 
This was Plessy‟s „separate but equal doctrine‟.8 Plessy had also held that any 
„assumption that the enforced separation of the two races stamps the coloured 
race with a badge of inferiority‟ was simply the construction that the „coloured 
race‟ had chosen to put on it.9 
 
But following Plessy, and particularly in the immediate years preceding Brown, 
there were numerous cases that examined segregation in schools, but also in 
other public institutions10 in which the courts increasingly began to define more 
strictly what the term „equal‟ meant.11 This laid the foundations for Brown, as 
those cases began to „undermine the legal as well as the moral foundations of 
the separate but equal doctrine‟.12 Those cases, however, involved issues of 
whether the facilities of each school or institution were different, and were, 
accordingly, „conducted within the ambit of the separate but equal formula‟.13 
Brown differed and went beyond that, challenging the „separate but equal rule‟ 
itself, arguing that it violated the 14th Amendment‟s equal protection clause and 

                                                           
6 163 US 537 (1896) („Plessy‟).  
7 Charles J Ogletree, „The Significance of Brown‟ (2004) 88(2) Judicature 66, 68.  
8 Rebecca L Brown, „A Commentary: Calming Brown‟s Critics, Still Queasy After All these Years‟ (2004) 79(2) 
Peabody Journal of Education 33, 35.  
9 163 US 537, 551 (1896).  
10 David S Meyer and Steven A Boutcher, „Signals and Spillover: Brown v Board of Education and Other Social 
Movements‟ (2007) 5(1) Perspectives on Politics 81, 82.  See, eg, Sweatt v Painter, 339 US 629 (1950); McLaurin v 
Oklahoma State Regents, 339 US 637 (1950). 
11 Maidment, „Policy in Search of Law‟, above n 1, 303.   
12 Robert H Bork, The Tempting of America: The Political Seduction of the Law (Free Press, 1990) 74. 
13 Maidment, „Policy in Search of Law‟, above n 1, 303. See also Ogletree, above n 7, 69.  



„On The Side of The Angels‟ | Matilda Gillis   3 
 

that there could never truly be equality when there was separation.14 The main 
issue for the judgment in Brown became, therefore: whether the 14th 
Amendment permitted segregation in education. 
 

B The Judgment 
 
The Court unanimously found in favour of Brown, overturning Plessy and 
finding that the „doctrine of „separate but equal‟ has no place‟ 15  and that 
segregation deprived the plaintiffs of the equal protection of laws that the 14th 
Amendment guaranteed.16 
 
Chief Justice Earl Warren reasoned that: „it was not enough to assess 
comparatively the equality of the tangible factors of White and Negro 
schooling-buildings, curricula, qualifications and salaries of teachers, and so 
forth‟.17 He said that „separate education facilities are inherently unequal‟18 and 
that what was constitutionally significant was the effect of segregation itself on 
education.19 Warren concluded: 
 

[The separation of children] from others of similar age and 
qualifications solely because of their race generates a feeling of 
inferiority as to their status in the community that may affect their 
hearts and minds in a way unlikely to be undone.20 

 
The Court found that that impact was even greater when it had the sanction of 
law.  
 
The Opinion of the Court remained focused on education, as opposed to other 
public institutions, given the status of education as „the most important 
function of State and local governments‟ which, if denied, made it doubtful that 
a child could „reasonably be expected to succeed in life‟.21  In forming that 
conclusion, the Supreme Court held that it was important and necessary only to 
consider public education „in the light of its full development and its present 
place in American life throughout the nation‟,22 as opposed to looking at the 
1868 context when the 14th Amendment was adopted, or to the time of the 

                                                           
14 Richard Hodder-Williams, The Politics of the US Supreme Court (Allen & Unwin, 1980) 156. 
15 Brown, 427 US 483, 484 (1954). 
16 James T Patterson, Brown v Board of Education: A Civil Rights Milestone and its Troubled Legacy (Oxford 
University Press, 2002) 67. See generally Brown, 427 US 483 (1954). 
17 Lucius T Outlaw, „A Commentary: “Brown v Board of Education I: A Reconsideration”‟ (2004) 79(2) Peabody 
Journal of Education 41, 43. See also Brown, 427 US 483, 492 (1954).  
18 Brown, 427 US 483, 495 (1954).  
19 See generally Brown, above n 8, 38. 
20 Brown, 427 US 483, 494 (1954).  
21 Ibid 493.  
22 Ibid 492. 
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Plessy decision.23 This one line of reasoning essentially enabled the Court to 
overturn and ignore precedent and history. Further details of the Court‟s 
reasoning (or lack thereof) will emerge in the analysis below.  
 
III PART TWO: HOW BROWN MIGHT BE CHARACTERISED AS A ‘BAD DECISION’ 
 
Although characterising Brown as a „bad‟ decision is counter-intuitive from a 
purely moral and social standpoint, the decision is nevertheless one which is 
open to legitimate criticism, based primarily on the way that it diverged from 
judicial precedent, constitutional history and original intent, and transformed 
the traditional role of the judiciary. The decision itself lacked cogent legal 
reasoning or a legal justification for so diverging from its traditional role, with 
the only real reasoning supporting the decision being found in psychological 
and social science studies.  Brown also opened up the courts to a huge number 
of activist claims, and while this is not necessarily problematic in itself, it did 
help to politicise the Court and open it to criticism on that basis. The section 
will conclude by observing Brown’s failure to outline any implementation plan 
or remedy, something which arguably rendered much of the value of the 
decision to be purely symbolic and inconsequential in practical outcome.   

 
A Brown as a ‘Bad’ Decision: Judicial Activism 

 
1 The Role of the Judiciary and Traditional Jurisprudence  
 
A court‟s role, according to traditional jurisprudential thinking, is the 
interpretation and application, not the „making‟, of law and the judiciary‟s 
significant power in society is usually only accepted on this premise.24 More 
specifically, the most important role of the United States Supreme Court is the 
interpretation of the Constitution and in performing this role, the historical 
meaning and purpose of the particular constitutional provision under 
consideration should first be sought. From that, meaning that is „inescapable‟ 
should usually emerge.25 The Court is also constrained by its own history and 
tradition, and the doctrine of precedent should be a point of reference for the 
Court in interpreting constitutional provisions. With reference to historical 
meaning and purpose, as well as its own precedent, the judges must then make 
reasoned, principled arguments as to why the action is right or necessary.26 The 
Court should, therefore, employ „traditional legal reasoning with its emphasis 
on precedent, history, and constitutional intent‟.27 A judge who does otherwise, 
                                                           
23 Ibid 494-5.  
24 Maidment, „Policy in Search of Law‟, above n 1, 319.  
25 Louis L Jaffe, „The Supreme Court Debated-Another View‟ in Leonard W Levy (ed), The Supreme Court under 
Earl Warren (Quadrangle Books, 1972) 204.  
26 Bickel, „Is the Warren Court too „political‟?‟, above n 3, 220.  
27 Maidment, „Policy in Search of Law‟, above n 1, 320. 
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and chooses the outcome and then reasons backwards „has betrayed his 
calling‟.28 
 
The system „confides to the Supreme Court great power‟.29 But it is, importantly, 
not the power of a legislator or „initial decision-maker, but a reviewing 
agency‟30 whose function is to justify.31 Policy making, on this view and on 
democratic theory, should be strictly different and detached from the judiciary‟s 
role, which should not be as an „originator of social, economic or political 
policy‟.32 Unlike the judiciary, the legislature is controlled by the mechanism of 
the electoral process and, accordingly, it should be the legislature‟s role alone 
„to enact into law the public‟s conscience‟.33 If the role of the Supreme Court is 
no different from Congress or other political organs, „it cannot be justified‟34 
and the political process itself becomes severely weakened. 35  As Rodell 
concludes, quite crudely, the Court‟s role is, „to interpret and apply laws, not 
force any part of the Constitution down other governmental throats‟.36 
 
Traditional jurisprudence also directs that, whether the Court‟s decision is 
correct or, arguably, „bad‟, citizens should accept its laying down of the law and 
its decisions „uncritically‟. This was established in Marbury v Madison,37 which 
expressly held that, „only the Court speaks in the name of the Constitution‟ and 
„there must be good order and peaceable submission to lawful authority‟.38 
 
2 Divergence from that Role and Jurisprudence: The Judgment ‘Simply Existed’ 
 
On the view described above, Brown can and should be taken to be a „bad‟ 
decision, given its divergence from that strict jurisprudence and the traditional 
role of the judiciary. It did not, for example, really follow the „criterion of 
constitutionality‟39 and so was not well-grounded in the 14th Amendment of the 
Constitution. In Brown, Warren employed „scant reference to the historical 
rebriefings or to framers‟ intent or original understanding‟,40 simply labelling 

                                                           
28 Leonard W Levy (ed), The Supreme Court Under Earl Warren (Quadrangle Books, 1972) 185.  
29 Bickel, „Is the Warren Court too „political‟?‟, above n 3, 226.  
30 Ibid 222.  
31 See generally Philip B Kurland, „The Court Should Decide Less and Explain More‟ in Leonard W Levy (ed) 
The Supreme Court under Earl Warren (Quadrangle Books, 1972) 231.  
32 Ibid. 
33 Jaffe, above n 25, 205. See also Maidment, „Policy in Search of Law‟, above n 1, 318-19.   
34 Bickel, „Is the Warren Court too „political‟?‟, above n 3, 220.  
35 Maidment, „Policy in Search of Law‟, above n 1, 320.  
36 Fred Rodell, „The Crux of the Court Hullabaloo‟ The New York Times Magazine, 29 May 1960, quoted in Jaffe, 
above n 25, 200.  
37 5 US 137 (1803). 
38 Alexander M Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (Yale University Press, 
1986) 264.  
39 Adkins v Children’s Hospital, 261 US 525, 570 (1923) (Holmes J), quoted in Raoul Berger, Government by 
Judiciary: The Transformation of the Fourteenth Amendment (Harvard University Press, 1977) 146.  
40 Howard Jay Graham, Everyman’s Constitution (Norton, 1968) 269, quoted in Berger, above n 39, 144. 
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the constitutional and legal history of the 14th Amendment, as „inconclusive‟.41 It 
is a plausible contention that Warren did this because he knew that there was 
no real constitutional grounding in the 14th Amendment for his desired 
outcome.42 Segregation, for example, was not, „the primary thrust‟ of the 14th 
Amendment‟s equal protection clause nor was it mentioned in the clause or the 
constitutional debates at all43 and there is an academic consensus that „those 
who ratified the amendment did not think it outlawed segregated education or 
segregation in every aspect of life‟ 44  or even considered that „the equal 
protection clause might affect school segregation‟. 45  The framers of the 
Constitution, in any case, are likely to have assumed that segregation was 
consistent with equality.46 Equality under the law was, simply, the „primary 
goal‟ of the 14th Amendment‟s clause47 and even Justice Jackson, who was part 
of the majority opinion, admitted:  

 
„I simply cannot find, [after] surveying all the usual sources of law, 
anything which warrants me in saying that it is required by the 
original purpose and intent of the 14th or 5th Amendment‟.48 

 
Warren, therefore, did not utilise any constitutional reference, because there 
simply was no such reference to be found in constitutional history or original 
intent that would have been capable of supporting his desired outcome.49 There 
was only really contrary evidence and he chose to ignore it.  
 
In its easy dismissal of Plessy, 50  the Brown court also diverged from the 
traditional doctrine of precedent, a doctrine which provides stability to the law 
and constrains the power of the court. Chief Justice Warren merely suggested 
that the Constitution needed to be read to „meet present-day needs‟51 and that, 
because Brown could be „supported by modern authority‟, any contrary 
language in Plessy could be rejected.52 
 
                                                           
41 Brown, 427 US 483, 489, 494 (1954). 
42 Patterson, above n 16, 64. 
43 Bork, above n 12, 82. 
44 Berger, above n 39, 151. 
45 Ibid. 
46 Ibid. 
47 Bork, above n 12, 82. 
48 Brown, 427 US 483, pp (1954) (Jackson J), quoted in Berger, above n 39, 143. 
49 Cf Richard Kluger, Simple Justice: The History of Brown v Board of Education and Black America’s Struggle For 
Equality (Vintage Books, 1977) 711. Kluger suggests that Warren could have potentially grounded his Opinion in 
constitutional history if he had pointed toward the three civil war amendments which had been, „by wide assent, 
to provide full citizenship to the Negro and to wipe away all state-imposed discriminations against him‟ in 
arguing that he was simply returning to the 14th Amendment‟s original understanding. But in any case, this is 
tenuous reasoning and the Plessy precedent was really what needed to be addressed.   
50 See generally Kluger, above n 49, 705.  
51 Berger, above n 39, 144. See also Patterson, above n 16, 69. 
52 Brown, 427 US 483, 494-5 (1954) (Warren CJ). 
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Warren did draw upon Justice Harlan‟s famous dissent in Plessy, where Harlan 
himself extended the meaning of the „equal protection‟ clause, stating „Our 
Constitution is color-blind, and neither knows nor tolerates classes among its 
citizens‟,53 and referring to the important role the „feeling of inferiority‟ plays. 
But Harlan‟s was a dissenting opinion, which does not lay down legal 
precedent for later application. The court‟s controversial form of legal reasoning 
gave rise to criticism such as that of the Governor of Georgia, who proclaimed 
following the decision, that the Justices in Brown, „blatantly ignored all law and 
precedent and usurped from the Congress and the people the power to amend 
the Constitution, and from the Congress the authority to make laws of the 
land‟.54 
 
The Supreme Court‟s divergence in Brown from the judicial reasoning process 
prescribed by more traditional jurisprudence is exacerbated by its lack of any 
active legal reasoning or proper justification within the judgment itself for the 
need to employ such a ground-breaking activist approach. There was a „lack of 
historical, constitutional‟ substance, but also, a complete lack of legal 
substance.55  It provided little by way of counter argument or reasoning to 
justify ignoring constitutional intent, history and precedent and its decision was 
lacking the „depth and persuasiveness ideal to withstand the criticism that 
would be directed at it even by those who strongly approved of its purpose‟.56 
The Court‟s emphasis on the importance of education, for example, was 
„constitutionally subversive or meaningless‟57 in that, as noted above, there was 
no real connection to education in the clause itself and, in any case, subsequent 
decisions that „abolished segregation in public parks and swimming pools,‟58 
for example, showed that education was not really different from other 
government institutions. Even the Supreme Court‟s main argument here, that 
the key principle rested, „on equality of the mind and heart rather than on equal 
school facilities‟59 and that the provision of equal services was never really 
„equal‟ if there were feelings of inferiority on the part of one group,60 was 
merely stated briefly with no real legal justification. It was essentially, at least 
on a legal analysis, an unsupported assertion.   
 

                                                           
53 Plessy, 163 US 537, 559 (1896).  
54 John N Popham, „Reaction of South: ‟Breathing Spell‟ for Adjustment Tempers Region‟s Feelings‟, The New 
York Times (New York), 18 May 1954, 1, quoted in Kluger, above n 49, 710.  
55 Maidment, „Policy in Search of Law‟, above n 1, 301.  
56 Kluger, above n 49, 711. 
57 Maidment, „Policy in Search of Law‟, above n 1, 304. 
58 Ibid. 
59 James Reston, „A Sociological Decision: Court Founded its Segregation Ruling on Hearts and Minds Rather 
than Laws‟, The New York Times (New York), 18 May 1954, 14, quoted in Kluger, above n 49, 711. 
60 Maidment, „Policy in Search of Law‟, above n 1, 305-6. 
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The Court did cite seven various social science studies in footnote 11 of the 
judgment,61  something which has been heavily criticised 62  as rendering the 
decision to read „more like an expert paper on sociology than a Supreme Court 
opinion‟.63 It was not simply the use of such studies, in their non-legal nature, 
that triggered criticism, but the fact that they were put in a footnote, as if 
providing reason and evidence to support a decision is only a marginal, formal 
matter in a judgment of the Supreme Court. Bickel, for example, argues that it is 
not only problematic that the evidence was of a „soft nature‟64 itself, but that if 
sociology and psychology are going to be invoked, they should be invoked 
properly and subjected to a full analysis, and not in a way so easily seized 
upon.65 In employing this evidence, Warren did point out that Plessy too „had 
relied on psychological theories‟. But this is not highly persuasive, given that 
Plessy found the theories to be largely irrelevant,66 and, in any case, they were 
never the main basis of Plessy‟s reasoning and legal justification.67 
 
It is not that social science studies are inherently bad or out of place in a legal 
analysis. But they are troubling when, as here, they seem to displace and 
supplant legal reasoning, especially given the nature of social science values 
and principles changing over time.68 As Bork argues, even if segregation was 
central to the 14th Amendment‟s equal protection clause and the ratifiers had so 
considered it, it is difficult to see how later psychological reports on the effect of 
segregation could be capable of changing that constitutional meaning.69 When 
such studies function as the sole legitimation for a radical legal and 
constitutional outcome, in the absence of any historical or precedent reference, 
the decision begins to appear to be a matter of an unsubstantiated value 
judgment alone and, here, one merely driven by Chief Justice Warren and his 
fellow Justices‟ own (morally incontrovertible) opinion that „racial segregation 
was evil‟.70 
 
There was in Brown an absence of any argument capable of distinguishing the 
decision from any other type of decision71and so, the decision „simply existed‟.72 

                                                           
61 Brown, 427 US 483, 494-5 (1954); Maidment, „Policy in Search of Law‟, above n 1, 305. See also Kluger, above n 
49, 705. 
62 See Patterson, above n 16, 68.  
63 Reston, above n 59, 14, quoted in, Kluger, above n 49, 711. 
64 See Maidment, „Policy in Search of Law‟, above n 1, 305 
65Alexander M Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (Yale University Press, 
1986) 264, quoted in Kluger, above n 49, 707. 
66 Bork, above n 12, 76. 
67 Kluger, above n 49, 706. 
68 See Patterson, above n 16, 68. See generally Maidment, „Policy in Search of Law‟, above n 1, 306, where he 
discusses the problematic nature of social studies being used and particularly so in this case, given their 
changing nature.  
69 Bork, above n 12, 76. 
70 Patterson, above n 16, 69. See also Bork, above n 12, 76.  
71 See generally Maidment, „Policy in Search of Law‟, above n 1, 301. 
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It would appear that the Court did not give effect to the 14th Amendment, but 
chose to „revise it for the people‟s own good‟.73 
 

B Brown as a ‘Bad’ Decision:  A Changed Role and More Political Supreme 
Court 

 
Brown changed the accepted and stable perception of the nature of the Supreme 
Court and its appropriate capacity and role. It demonstrated that minorities 
could „seek redress of their grievances through litigation‟74 and, as Neier argues, 
in doing so, it showed that where there was no „majority support in other 
political institutions‟75 or there was a lack of sufficient strength in an aggrieved 
minority‟s argument „to prevail in the legislatures or to make officials in the 
executive branch listen to it seriously,‟76 that minority could still „prevail in the 
Courts‟.77 Brown, therefore, served not only as an emblem of „a responsive and 
powerful legal system that afforded challengers‟ legal victories, but also 
„financial support through legal settlements that lawyers and organisations 
used to continue their work on behalf of disadvantaged people.‟78 Accordingly, 
it opened the floodgates of activist claims which used Brown as a „template‟79 
and caused a transformation of activists pursuing a „rights-based frame and a 
litigation strategy‟.80 The long-term effects of this aspect of Brown can be seen as 
recently as this year in the gay marriage equality argument and the movement‟s 
adoption of a litigation, rather than a purely political, strategy.81 
 
Meyer and Boutcher argue that Brown „led Americans to place undue emphasis 
on the courts in the political process‟,82 and the transformation of the Supreme 
Court into being an institution which could provide and enforce the rights of 
minorities can be viewed as a „bad‟ thing in so far as it politicises the court. A 
usurpation of Congress‟ policy-making capacity by unelected and life-tenured 
Justices of the Supreme Court, 83  is highly problematic and potentially 
undemocratic in its undermining of the doctrine of the separation of powers. 

                                                                                                                                                                                                      
72 Patterson, above n 16, 68.  
73 Berger, above n 39,  146.  
74 Aryeh Neier, Only Judgment: The Limits of Litigation in Social Change (Wesleyan University Press, 1982) 57.  See 
also Meyer and Boutcher, above n 10, 84.  
75 Neier, above n 74, 84.  
76 Ibid 83.  
77 Ibid. 
78 Meyer and Boutcher, above n 10, 83.  
79 Cally L Waite, „The Challenge of Teaching Brown‟ (2004) 44(1) History of Education Quarterly 98, 99. 
80 Meyer and Boutcher, above n 10, 84. 
81 Ibid 81.  
82 Ibid 83. 
83 It should, however, be noted that appointments to the Supreme Court must be approved by Congress and the 
Supreme Court is also, arguably, subject to other controls in the way that the Constitution gives Congress 
control over appellate jurisdiction of the Supreme Court and the fact that the federal judiciary also „depends on 
Congress for its appropriations‟: see generally Fred Rodell, „Is it the Earl Warren Court?‟ in Leonard W Levy 
(ed), The Supreme Court under Earl Warren (Quadrangle Books, 1972) 214. 
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That doctrine historically and conceptually requires that policy and new laws 
are to be formulated and enacted by those who are elected by and answerable 
to the people.  
 

C Brown as a ‘Bad’ Decision:  No Plan of Implementation 
 
Another plausible and, at least superficially, legitimate criticism of Brown is its 
failure to provide any real plan of implementation or outline of what effect the 
decision would have. Instead of identifying an appropriate remedy for the 
plaintiffs, the Court instead delayed the matter of appropriate remedy by 
setting it aside for re-argument in the following Court term, so that it could, 
„hear the advice of attorneys general throughout the South and the United 
States concerning means of compliance‟.84 It seems that, „Warren was not out to 
pick a fight‟ 85  and although the Court therefore gave „the South time to 
participate in the complex and controversial business of implementation‟,86 the 
Court did not then or at any time, „deliver the expected clarity regarding 
deadlines for desegregation‟.87 It held that lower federal courts were to „enter 
such orders and decrees consistent with this opinion as are necessary and 
proper to admit to public schools on a racially non-discriminatory basis‟.88 This 
was to happen „with all deliberate speed‟ and with consideration of both the 
public interest and issues of a particular school system. 89  The judgment, 
accordingly, did forbid segregation but did not require integration,90 and as 
Hodder-Williams notes, „all deliberate speed‟ and other phrases in that 
judgment, such as „good faith compliance‟ and „practical flexibility‟ meant, as a 
practical matter, „slow‟,91 because those who were minded to do so could set 
their own time-frame for compliance. The Court, therefore, in what could be 
described as an abnegation of its responsibility, „kept out of the fray and left the 
task of giving concrete effect to its edict to the lower courts‟92 and „resumed its 
posture of passive receptiveness to the complaints of litigants‟.93 
 
The consequences of the Brown Court‟s initial and consequent failure here could 
lead an observer here to describe the judgment as „bad‟. The School Boards of 
the South procrastinated almost indefinitely94 and huge resistance was able to 

                                                           
84 Patterson, above n 16, 67. 
85 Kluger, above n 49, 713. 
86 Patterson, above n 16, 67. 
87 Gill, above n 5, 145. See also Hodder-Williams, above n 14, 157.   
88 Brown v Board of Education, 349 US 294, 301 (1955).  
89 Ibid. See also Gill, above n 5, 145. 
90 Hodder-Williams, above n 14, 157.   
91 Ibid. See also Ogletree, above n 7, 70.  
92 Ibid 157.   
93 Bickel, The Least Dangerous Branch, above n 38, 254.  
94 Hodder-Williams, above n 14, 157. See also Rod Paige, „The Legacy of Brown Versus Board of Education‟ 
(2004) 41(5) Society 7, 8. 
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take place, while „countless politicians, governors, state legislatures, citizens, 
schools, and social institutions passionately worked to undermine the 
decision‟.95 Actions were taken such as that of the Virginia Legislature,96 and the 
Southern Senators who drew up the „Southern Congressional Manifesto‟, 
declaring that an „abuse of judicial power‟ in the encroachment „upon the 
reserved rights of the states and the people‟ had taken place.97 There was even 
some evidence of resistance from the President who urged, „Congress to act on 
its own principles, in contravention of the Court‟s‟. 98  Segregation did not 
disappear immediately or quickly and, in some states, integration did not occur 
until twenty or more years later.99 As Bickel described the situation in 1958, „the 
segregation problem in the South looked like the American Algeria. It was 
pervasive.‟100 It was not until the late 1960s, that „genuine integration began in 
earnest‟101 and until then, desegregation was scattered, desultory and token. 
 
In its failure to provide adequate judicial guidance and to set down a mode and 
timetable for implementation, the Justices in Brown helped to reduce the 
decision to a perhaps merely symbolic, „inspirational‟ one and to make it 
considerably less effective than it might have been. Even when the decision is 
accepted in substance despite the criticisms outlined above, it can on this 
ground quite plausibly be described as a „bad‟ one. It may be that the decision 
would not have been unanimous if it had incorporated a plan of 
implementation, given that Justice Frankfurter might then have dissented,102 
but dissent is in itself not a highly negative outcome in any judicial decision and 
may have been better here if it meant the decision could be effective.  
 
 In its failure to adequately and actually to force an implementation of the 
changes it directed, it is arguable that Brown left its progressive agenda exposed 
to predictable reaction and delay: 
 

„White city, county, state, and national political leaders all fought to 
maintain a closed society because a closed society benefits certain 
people and puts others at a disadvantage‟.103 

 
                                                           
95 Paige, above n 94, 8. 
96 See, e.g., Virginian Legislature‟s „programme of massive resistance‟ described in Hodder-Williams, above n 
14, 157. 
97 See generally Bickel, The Least Dangerous Branch, above n 38, 257. 
98 Ibid 263.  
99 Paige, above n 94, 8. 
100 Bickel, The Least Dangerous Branch, above n 38, 255.  
101 Hodder-Williams, above n 14, 162. Hodder-Williams also demonstrates this in more detail here: „By the 
beginning of 1972-3, only 8.7% of blacks in the deep south were still attending all minority schools, as opposed 
to more than 90% only three years earlier and half of all black children were in schools which were 
predominantly white.‟ 
102 Gill, above n 5, 145. 
103 Green, above n 4, 177-8.  
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A „good‟ decision is „bad‟ if it doesn‟t work. 
 

III PART THREE: AN EVALUATION OF BROWN 
 
Brown was a highly problematic decision, particularly from the viewpoint of 
traditional legal, constitutional and democratic theory. An unelected, judicial 
body made a momentous decision directing massive social change without 
substantial legal reasoning. It failed either to comply with its own judicial 
precedent or to give legally persuasive reasons for deviation from that 
precedent. Above all, it appeared to ignore established jurisprudential norms 
for constitutional interpretation. The Court‟s failure to provide a persuasive 
analysis for its interpretation of the 14th Amendment gave rise to a plausible 
and lasting suspicion that the interpretation was outcome-driven and 
constructed for the purpose of imposing its own idea of appropriate social 
change. The judgment itself was flawed by the failure to provide a focused and 
practical timetable for implementation. 
 
But Brown was nevertheless not a „bad‟ decision. It was important and 
necessary. It created a less divided, better and less racist society and 
engendered ideas about the possibility of social justice for minorities which 
have never gone away. A legal analysis does not necessarily trump a moral 
analysis and in any event, there are arguments based in legal theory itself which 
support the decision and the judicial activism which it represented and helped 
to entrench. This section will outline the ways in which this flawed and difficult 
decision should ultimately be seen as a good, even a magnificent, one. 
 

A Brown as a ‘Good’ Decision: Morally Important and Significant Decision 
 
Brown was, „the greatest moral triumph constitutional law had ever produced‟ 
for American society.104 It is undoubtedly wrong to exclude and separate people 
on the basis of race. Despite the Southern resistance and delay in putting the 
decision into effect, Brown can, particularly symbolically,105 be taken to be the 
decision that ended state-mandated racial segregation. As a New York Times 
article said a few days after the decision, Brown, „reaffirmed its faith and the 
underlying American faith in the equality of all men and all children before the 
law‟106 and, thereby, effectively brought America in line with its own values 
and ideas.  
 

                                                           
104 Bork, above n 12, 77. 
105 Gerald Rosenburg, „Substituting Symbol for Substance: What did Brown Really Accomplish?‟ (2004) 37(2) 
Political Science & Politics 205. 
106 „All God‟s Chillun‟, Opinion, The New York Times (New York), 18 May 1954, quoted in Ogletree, above n 7, 66. 
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Brown also led to a less racially divided society beyond ending educational 
segregation, in the broader effect it had. As Green points out, Brown went 
beyond education to lead to an attack on segregation on public buses, and in 
park facilities and restrooms, for example. 107  More symbolically, it opened 
possibilities for social mobility and „operated as a „signal‟ of changed political 
opportunities for African Americans‟. 108  It also „animated the civil rights 
movement and subsequent movements for decades to come‟ 109  in 
demonstrating that „no Americans were more equal than other Americans‟.110 It 
helped to create a political climate in which important legislation, such as the 
1964 Civil Rights Act,111 could be enacted by legislators who did not have to fear 
electoral calamity as a result of their support for it.  The Plessy argument that it 
was merely African Americans putting a construction of inferiority on their part 
in the „separate but equal doctrine‟ was undoubtedly wrong because, arguably, 
there would have been no need for segregation if both races were perceived as 
equal. Separate had never been equal 112  and there had been „no realistic 
expectation that funding for separate African American schools would ever be 
what it was for the White Schools‟.113 Faced with an intractable situation in 
which the courts would have to go on forever entertaining litigation regarding 
schools and other facilities in a polity dominated by a majority largely either 
indifferent to or actually intent upon oppressing the black minority, Brown 
needed to end segregation judicially.  
 
If the Brown court had done otherwise, „racial hierarchy and racial 
subordination‟ would have remained „as valid topics of debate, rather than as 
unspeakable and deplorable goals inconsistent with the polity's basic 
commitments‟.114 As Kluger concluded, „all the Supreme Court had truly and at 
long last granted to the black man was simple justice‟.115 
 

B Brown as a ‘Good’ Decision:  The Importance and Necessity of Judicial 
Activism 

 
If an approach to the judicial process based on legal realism is taken, strict legal 
formalism, with judicial decisions being based purely on legal logic and strict 
adherence to precedent, is seen to be an unrealistic and even impossible 
endeavour. This is particularly the case in issues involving Constitutional 
interpretation where a more judicially active approach is useful and necessary 
                                                           
107 Green, above n 4, 175. 
108 Meyer and Boutcher, above n 10, 83. 
109 Ibid 82.  
110 Kluger, above n 49, 708.  
111 Hodder-Williams, above n 14, 158.   
112 Green, above n 4, 174.  
113 Brown, above n 8, 38.  
114 Ibid 39.  
115 Kluger, above n 49, 710. 
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because the Constitution is not in fact a „fixed formula defined with finality at a 
particular time‟.116 It was „made for an undefined and expanding future‟117 and 
the words of the Constitution themselves are, „so unrestricted by their intrinsic 
meaning‟ that the judge may be left free and a „translation of policy into 
judgment‟ is inevitable.118 History and constitutional intent can be difficult or 
impossible to ascertain accurately and they themselves therefore of necessity 
become a matter of construction.  Judges may, in the absence of a legalistic 
alternative, be compelled to take an activist approach wherein they construct, 
based on their own ideas of distributive or social justice, the legal justification 
for the outcome or attempt to be the „medium of the community‟s 
conscience‟, 119  while remaining „within the limits of accepted notions of 
justice‟.120 
 
A judicial activist approach was, arguably, necessary in Brown. Following 
precedent would have perhaps made bad law. Plessy had itself only a tenuous 
link to precedent and was based, arguably, not on the constitution, but on „the 
thin air of racism‟.121 Moreover, the legal and interpretive reasoning in Plessy 
was weak and legally unpersuasive, failing to engage fully with the fact that, 
„the Amendment called for equal protection of all laws‟ and said „nothing about 
separate but equal protection‟.122 Following the Plessy reasoning on the basis 
that adherence to precedent is a vital principle of proper legal decision-making 
and appropriate judicial decorum would have been itself legally suspect and 
excessively formalistic. It was impossible, arguably, to ignore the policy 
questions here and focus on a purely and strict legal analysis. Brown was not 
truly about „states' rights or the other ways of cloaking the debate. Segregation 
was about genetics, skin color, and perception‟. 123  As Thurgood Marshall 
pointed out in Brown, „you can‟t take race out of this case‟.124 
 
A judicial activist approach was also appropriate in Brown on pragmatic 
grounds. Preceding Brown, as both Sweatt v Painter and McLaurin demonstrate, 
issues of racial segregation were decided in a fairly ad hoc and random way as 
a result of the rigour by which the word „equal‟ was interpreted. Given the 
pervasiveness of racial segregation in the South and the great contentiousness 

                                                           
116 Berger, above n 39, 145.  
117 Ibid. See also Kluger, above n 49, 711. 
118 Levy, The Supreme Court Under Earl Warren, above n 28, 185.  
119 Jaffe, above n 25, 204.  
120 Ibid 206.  
121 Kluger, above n 49, 713. See also Patterson, above n 16, 46.  
122 Kluger, above n 49, 713. The purpose that brought the 14th Amendment into being was equality before the 
law, and equality, not separation, was written into the text. Either choice would violate one aspect of the 
original understanding, but there was no possibility of avoiding that.  
123 Paige, above n 94, 8. 
124 Ibid. 
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of the subject-matter at the time, the Supreme Court would have been swamped 
with cases seeking clarity on the issues had a clear precedent not been set down.  
 
In any case, Brown did stay „within the limits of accepted notions of justice‟125 
and was not completely a matter of opinion. Nor was it arbitrary. As noted 
above, community conscience may be important to such decisions as this, and 
Brown came before the court in a context of increasing civil rights movements 
and in a country which was beginning to demand equal rights. Also, for all the 
criticism of Footnote 11 and its sociology and psychology studies and evidence, 
it did provide at least some evidence and scientific justification, helping to 
reduce the subjective element in the decision. 
 
Brown brought the courts and constitutional jurisprudence into line with some 
of the goals of civil rights, acted „as the conscience of the American nation‟126 
and made a socially just and moral decision. Judicial activism was necessary, 
given the lack of acceptable and persuasive precedent, and as Reed affirmed, 
there was „an air of inevitability about it all‟.127 Activism has a place in the court, 
perhaps especially in areas of the rights of minorities who face hostility or 
indifference from the majority in the electorate, and it is an increasingly 
acceptable, though still controversial, mode of judicial decision-making.128 

 
IV CONCLUSION 

 
Mississippi Senator James Eastland proclaimed the decision in Brown to be a 
„monstrous crime‟.129 It was not. It was a decision that was flawed in terms of 
traditional legal reasoning, constitutional interpretation, the doctrine of 
precedent, the separation of powers, democratic theory and in its capacity for 
implementation. It may be simply that it was a „good‟ decision, „supported by a 
very weak opinion‟.130 It is certainly the case that Brown supported and led to a 
more active and interventionist judiciary. But Brown was a good decision. It 
made the weak stronger and the stronger better. 
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The January Effect: A Distraction from Other Seasonality 
Effects? 
 
Neil Jones, Hong Wei Lee, Gareth Molver, Allen Wang 
 

ABSTRACT 
 
The January Effect is a trading strategy based on the concept that share market returns 
can fluctuate due to changes in seasonality, with higher returns occurring in the month 
of January. This trading strategy could exploit seasonality changes in the market 
through buying stock near the end of the year and selling the stock for a higher return in 
January. Historically, research suggests that the January Effect is more pronounced in 
firms with small market capitalisation. The data used to calculate monthly returns for 
Australian equities includes the All Ordinaries, ASX Small Ordinaries and ASX20 
indices. The data suggests that the January Effect is not apparent in the Australian 
Equity Markets over the period 1985-2011. Accounting for differences in the market 
capitalisation of firms and the economic climate, it could not be shown that returns in 
January are statistically greater than other months. This data supports the notion that 
either, the January effect has never existed or that if it has, it has been arbitraged away. 
This report finds that a seasonality effect exists in April and December where those 
months provide an average return statistically greater than other months. This analysis 
may provide some evidence in favour of a trading strategy that purchases the All 
Ordinaries at the beginning of either April or December and selling at the end of that 
month, rather than in January. 
 

I INTRODUCTION 
 
Seasonality effects, in particular the January Effect, have been widely studied 
and explored throughout contemporary financial literature.1 The January effect 
is more apparent with smaller firms, which have an unusually higher risk-
adjusted return than larger sized firms.2 The January effect gained notoriety as 
an overlooked and underutilised trading strategy. Its notoriety is curious, since 
in finance, any arbitrage opportunity would have been exploited and any 
additional return would have disappeared. Investors and fund managers will 
be interested in this trading strategy because it promises consistent abnormal 

                                                           
1 Donald Keim, ‘Size Related Anomalies and Stock Return Seasonality (Further Empirical Evidence)’ (1983) 13 
Journal of Financial Economics 13; Marc R Reinganum, ‘The Anomalous Stock Market Behavior of Small Firms in 
January: Empirical Test for Tax-Loss Selling Effects’ (1983) 12(1) Journal of Financial Economics 89; Robert A 
Haugen and Josef Lakonishok, The Incredible January Effect: The Stock Market’s Unsolved Mystery, (Dow Jones 
Irwin, 1988); Mark G Haug and Mark Hirschey, ‘The January Effect’ (2006) 62(5) Financial Analysts Journal 78; 
George Marett and Andrew Worthington, ‘The Month-of-the-year Effect in the Australian Stock Market: A 
Short Technical Note on the Market, Industry and Firm Size Impacts’ (2011) 5(1) Australasian Accounting 
Business and Finance Journal 117. 
2 Keim, ‘Size Related Anomalies’, above n 1, 89. 
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returns based on a seasonality effect. This may improve the consistency of fund 
managers outperforming the market where currently 75% of funds exhibit zero 
superior performance compared to market returns.3 This should be of great 
interest to the general Australian public as the ability of fund managers to 
generate abnormal levels of returns will affect the financial health of their 
superannuation assets. As of March 2012, the amount of superannuation assets 
in Australia is standing at $AUD1.327 trillion.4 
 
This report aims to evaluate the effectiveness of undertaking a trading strategy 
based on the January effect. This trading strategy aims to exploit seasonality 
effects in the market through buying stock near year-end and receiving higher 
returns selling the stock in January. The report will measure the practical 
effectiveness of this strategy by analysing the average returns of stocks from 
Australian markets. The data will be sourced directly from the All Ordinaries, 
the ASX 20 and the Small Ordinaries Indices in order to gain a large sample 
size, draw statistically valid conclusions, and to differentiate between large 
firms and smaller firms. After the statistical analysis and subsequent discussion 
of the results, a conclusion will be provided based on the overall effectiveness 
and practicality of the January effect as a trading strategy. 
 

II BACKGROUND 
 
The January effect is considered to be an anomaly in the stock market. This is 
because the Efficient Market Hypothesis (EMH) states that publicly available 
information is reflected in the share price. Further, EMH shows that it should 
not be possible to predict changes in stock price based on ‘past price 
behaviour’.5 
 
However, many researchers have looked into the January effect and have 
confirmed its existence. The trading strategy is to buy the stocks at December 
and sell the stocks at January.6  This ‘January effect’ only appears in small firm 
stocks according to Keim.7 The effect still did not disappear, even when it was 
publicised.8 There are two possible explanations for this resilience. 
  

                                                           
3 Laurent R Barras, Oliver Scaillet and Russ Wermers, ‘False Discoveries in Mutual Fund Performance: 
Measuring Luck in Estimated Alphas’ (2010) 65(1) Journal of Finance 179. 
4 Australian Bureau of Statistics, 5655.0 - Managed Funds, Australia, March 2012 (31 May 2012) 
<http://www.abs.gov.au/ausstats/abs@.nsf/mf/5655.0>. 
5 Richard H Thaler, ‘Anomalies: The January Effect’ (1987) Summer 1(1) The Journal of Economic Perspectives 197. 
6 Keim, ‘Size Related Anomalies’, above n 1, 13; Michael S Rozeff and William R Kinney Jr, ‘Capital Market 
Seasonality: The Case of Stock Returns’ (1976) 12 Journal of Portfolio Management 57. 
7 Haug and Hirschey, ‘The January Effect’, above n 1; Robert A Haugen and Philippe Jorion, ‘The January Effect: 
Still There after All These Years’ (1996) 52(1) Financial Analysts Journal 27; Nicholas Moller and Shlomo Zilca, 
‘The Evolution of The January Effect’ (2007) 32 Journal of Banking and Finance 447.  
8 Haugen and Jorion, ‘The January Effect’, above n 7, 27.  

http://www.abs.gov.au/ausstats/abs@.nsf/mf/5655.0
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Market inefficiency does not result in the January effect, so investors cannot 
earn abnormal rates of return.9 Secondly, the financial market is ‘highly 
inefficient’;10 there are insufficient numbers of investors to take advantage of 
this return due to ‘agency problem or risk aversion, inertia, or other obstacles 
that eliminate these opportunities’.11 Haugen and Jorion proposed that it may 
be due to the huge risk (supported by unexplainable anomaly) associated with 
arbitrage that investors are not willing to invest in this ‘risky’ strategy.12 Given 
that Haugen and Jorion also explained that these risks can be neutralised by 
using futures contracts on the stock market, the unwillingness of investors to go 
into this risky strategy maybe a sign that the investors are unwilling to 
‘gamble’.13 
 
However, Moosa proposed that the January effect is vanishing. He showed that, 
during the period from 1990-2005, there are no abnormal returns in January.14 
 
There are three common hypotheses given to explain what has caused the 
January effect. Firstly, Reinganum argued that tax-based selling might explain 
the January effect.15 This is based on investors attempting to sell their shares at 
the end of tax year (December-January in the US before changes made in 1986) 
to realise capital losses.16 However, investors could sell the stock whenever it 
was making a loss and still gain the tax benefit.17 Further, tax-losses do not 
explain large abnormal January returns in other countries that have tax years 
not ending in December.18 Brown, Keim, Kleidon and Marsh also argued that 
the relation between the year-end and January effect is ‘correlation rather than 
causation’. Thus, tax-loss selling cannot explain all of the effect.19 However, in 
contrast, Jones, Lee and Apenbrink found that it explained the January effect.20 
 
                                                           
9 Ravinder K Bhardwaj and Leroy D Brooks, ‘The January Anomaly: Effects of Low Share Price, Transactions 
Costs, and Bid-Ask Bias’ (1992) 42(2) The Journal of Finance 553. 
10 Marrett and Worthington, ‘The Month-of-the-year Effect’, above n 1, 117. 
11 Haugen and Jorion, ‘The January Effect’, above n 7, 27 
12 Ibid. 
13 Ibid. 
14 Imad A Moosa, ‘The Vanishing January Effect’ (2007) (7) International Research Journal of Finance and Economics 
92. 
15 Reinganum, ‘Anomalous Stock Market Behaviour’, above n 1, 89. 
16 Hongui Chen and Vijay Singal, ‘All Things considered, Taxes drive the January Effect’ (2004) 27 Journal of 
Financial Research 351.  
17 Tim J Brailsford, Richard Heaney and Chris Bilson, ‘Investments Concepts and Applications’ (Cengage 
Learning 4th ed, 2011). 
18 Reena Aggarwal and Pietra Rivoli, ‘Seasonal and Day-of-the-Week Effects in Four Emerging Stock Markets’ 
(1989) 24(4) The Financial Review 541. 
19 Philip Brown et al, ‘Stock Return Seasonalities and Tax-Loss Selling Hypothesis-Analysis of the Arguments 
and Australian Evidence’ (1983) 12 Journal of Financial Economics 105; Tim J Brailsford and Stephen Easton, ‘New 
Evidence on the Impact of Tax-loss Selling on the Turn of the Year Effect’ (1993) 17 Journal of Banking and Finance 
131.  
20 Stephen L Jones, Wilson Lee and Rudolph Apenbrink, ‘New Evidence on the January Effect Before Personal 
Income Taxes’ (1991) 46 Journal of Finance 1909. 
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Another common hypothesis is that fund managers tend to ‘window-dress’ 
their portfolio at year-end. Haugen and Lakonishok argue that fund managers 
will tend to sell small firm (losing) investments at year end and buy big firms 
(winning), to avoid clients scrutinising their portfolios and complaining about 
excessive risk-taking from buying small firms.21 This is crucial as institutional 
investors are graded according to their ‘investment performance and the 
consistency of their investment philosophy’.22 Since small stocks have low 
trading volume; their prices will be further depressed. Haug and Hirschey 
further found support for the ‘window-dress’ argument showing that changing 
the tax period to November-October still produces a January effect.23 Thus, 
‘window-dressing’ rather than tax-motivation by institutions may explain most 
of the effect.  
 
Finally, Rozeff and Kinney (1976) suggested that the flow of accounting 
information in January might explain the effect. But, Brauer and Change had 
considered this and found that the flow of accounting information does not 
explain the January effect.24 
 

III HYPOTHESIS 
 
Our hypotheses are: 
 

1) Significant differences in the average monthly returns on Australian 
equities exist. In particular, monthly returns for January are significantly 
greater than returns for all other months. 

2) Monthly seasonality in Australian equities is consistent across different 
market conditions (before and after the Global Financial Crisis). If it is not 
consistent, we examine which market condition better matches the overall 
monthly seasonality. 

3) Monthly seasonality in Australian equities is consistent across all 
Australian equities regardless of market capitalisation. If it is not 
consistent we examine whether large or small market capitalisation stocks 
better match the overall monthly seasonality. 
 

IV METHODOLOGY 
 
The data that is used to calculate monthly returns for Australian equities are the 
All Ordinaries, ASX Small Ordinaries and ASX20 indices. The data for the All 
                                                           
21 Haugen and Lakonishok, ‘The Incredible January Effect’, above n 1.  
22 Josef Lakonishok et al, ‘Window Dressing by Pension Fund Managers’ (1991) 81(2) American Economic Review 
227. 
23 Haug and Hirschey, ‘The January Effect’, above n 1, 78. 
24 Greggory A Brauer and Eric C Chang, ‘Return Seasonality in Stocks and their Underlying Assets: Tax-Loss 
Selling Versus Information Explanation’ (1990) 3 Review of Financial Studies 255.  
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Ordinaries cover January 1985 to December 2011 (324 observations). The data 
for the Small Ordinaries and the ASX20 cover January 2000 to December 2011 
(144 observations each). 
 
The All Ordinaries is used as a proxy to measure market-wide returns for 
Australian equities as it covers 92% of Australian listed companies by market 
capitalisation.25 The Small Ordinaries is used as a proxy to measure returns for 
small market capitalisation equities. This index includes equities in the ASX300 
but not in the ASX100. The ASX20 is used to measure returns for large market 
capitalisation equities as the index consists of the largest twenty stocks by 
market capitalisation. 
 
In order to test the hypothesis of whether monthly seasonality is consistent 
across positive and negative market conditions, we have used data from 
DataStream covering January 2004 to December 2007 and January 2008 to 
December 2011 representing the pre-GFC and GFC period respectively. The 
pre-GFC period was characterised by a boom in Australian equities while the 
GFC period has been marked by low returns in equities as risk-averse investors 
have preferred fixed interest assets in times of economic uncertainty.  
 

V CALCULATION OF RETURNS 
 
The monthly returns for each of the indices are calculated by: 
 

      (
  
    

) 

 
where    and      represent the value of the index at time t and t – 1 
respectively. 
 
The average return for each month is calculated by: 
 

  
∑  
 

 

 
where ∑    is sum of all returns for a particular month in a period and   is the 
number of months in the period.  
 
A t–test is performed on the All Ordinaries to determine whether the mean 
return for a particular month is statistically different from the mean return of all 
other months. Also another t–test is performed to determine whether the mean 

                                                           
25 Marrett and Worthington, ‘The Month-of-the-year Effect’, above n 1, 117. 
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return for a particular month is statistically different from the mean return of 
another month. Both types of t-tests were two-tailed tests performed with an 
alpha of 0.05. However, no t-test is done on the Small Ordinaries and the ASX 
20 because there were too few data points between the years 2000-2011 and the 
variables are not necessarily normally distributed. This negatively impacted our 
ability to draw statistically significant conclusions from this data. 
 

VI RESULTS 
 
A graph of the average monthly return for the All Ordinaries measured from 
January 1985 to December 2011 is shown below. The graph shows that average 
returns are the highest in the months of April and December. The standard 
deviation for both months are among the lowest, demonstrating that the returns 
have low volatility and suggests that April and December returns are 
consistently higher than other months. October has the lowest average monthly 
return but it has the highest standard deviation which indicates that returns in 
October are very volatile. For example, the Black Monday crash in October 1987 
resulted in a monthly return of -55.12%.  
 
The average return for January is less than six other months and is less than the 
mean for all monthly returns. This suggests that there is no January effect in the 
All Ordinaries. 
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Table 1: Average Monthly 
Returns for All Ordinaries 

 Table 2: Statistics for All 
Ordinaries 
 

Month Mean StdDev  Overall Statistics for All Ords 

Jan 0.3696% 0.0433  Mean 0.5351% 

Feb 0.1299% 0.0358  Median 1.1883% 

Mar 1.3130% 0.0429  Standard 
Deviation 

0.0515 

Apr 2.3031% 0.0326  Skewness -4.0815 

May 0.3855% 0.0337  Kurtosis 41.6356 

Jun -0.3578% 0.0325  n 324 

Jul 1.7100% 0.0473   

Aug 0.6441% 0.0398    

Sep -0.1087% 0.0486    

Oct -1.4538% 0.1212    

Nov -0.5408% 0.0392    

Dec 2.0272% 0.0286    

 
The results for the two types of t-tests performed are shown in Tables 3 and 4. 
Table 3 shows that April and December are the only months that have a p-value 
less than 0.05, which means that average returns for April and October are 
statistically different from the average returns of all other months.  
 
Table 3 shows that the average return in January is not statistically different 
from the average return for all months. Table 4 shows that the average return in 
January is not statistically different from the average return for any other month 
of the year. This result strongly suggests that monthly returns for January are 
not different from the monthly returns for other months. January does not 
appear to outperform the other months and there does not appear to be any 
‘January effect’ in the All Ordinaries.     
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Table 3: P-value for t-test against mean monthly returns of All Ordinaries of 
all months 
 

Month p-
value 

Jan 0.8397 

Feb 0.5610 

Mar 0.3414 

Apr 0.0085 

May 0.8212 

Jun 0.1692 

Jul 0.1904 

Aug 0.8860 

Sep 0.4796 

Oct 0.3627 

Nov 0.1576 

Dec 0.0132 

 
Table 4: P-values for t-test against mean monthly returns of All Ordinaries 
for each month 
 

 
 
 

VII MONTHLY SEASONALITY IN DIFFERENT MARKET CONDITIONS 
 
In the GFC period, April provides the highest average monthly returns for the 
All Ordinaries and December provides the third highest. This is consistent with 
our earlier results which revealed that April and December produced the 
highest average monthly returns for the All Ordinaries from 1985 – 2011. 
January produces the worst average monthly returns during the GFC period 
which provides further evidence to suggest that there is no ‘January effect’ in 
the Australian market. 
 

Month Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

Jan 1

Feb 0.8344 1

Mar 0.4425 0.2425 1

Apr 0.0748 0.0186 0.2956 1

May 0.9883 0.8048 0.3792 0.0472 1

Jun 0.4725 0.5770 0.1105 0.0076 0.4117 1

Jul 0.2809 0.1368 0.7015 0.5897 0.2337 0.0472 1

Aug 0.8038 0.6390 0.5366 0.0705 0.7870 0.3396 0.3227 1

Sep 0.6703 0.8089 0.1010 0.0291 0.6720 0.7874 0.0861 0.5187 1

Oct 0.4403 0.5488 0.2638 0.1331 0.4719 0.6546 0.2812 0.4244 0.6045 1

Nov 0.3798 0.4819 0.1177 0.0083 0.4233 0.7991 0.0717 0.3169 0.6676 0.7224 1

Dec 0.1008 0.0379 0.4362 0.6774 0.0651 0.0056 0.7619 0.1339 0.0287 0.1382 0.0074 1
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In the pre-GFC period, a different trend emerges as September produced a 
significantly higher average monthly return than all other months. 
Interestingly, although April still generates a positive average monthly return, 
it is the second worst month in this period. January performs better in this 
period compared to the GFC period but there are five other months that have a 
higher average monthly return. 
 
We can conclude that the January effect does not appear to exist in either 
positive or negative market conditions. The seasonality observed in the GFC 
period appears to better match the overall monthly seasonality observed in the 
All Ordinaries.  
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VIII MONTHLY SEASONALITY IN COMPANIES WITH DIFFERENT MARKET 

CAPITALISATIONS 
 
In order to directly compare the average monthly returns for the Small 
Ordinaries and the ASX 20 we recalculated the average monthly returns for the 
All Ordinaries for the period from January 2000 to December 2011. The All 
Ordinaries graph reflects the results observed earlier where April and 
December generated the highest average monthly returns. However, January is 
the worst performing month in this period which demonstrates the massive 
negative returns experienced in January during the GFC period.   
 

 
 
As shown in the graphs below, January experiences negative average monthly 
returns for both the Small Ordinaries and the ASX 20 indices. This is reflective 
of the large negative returns suffered in January during the GFC period. The 
average monthly return in January is actually worse in the Small Ordinaries 
than in the ASX 20 Index. This result suggests that the finding that the January 
effect is more pronounced in small market cap stocks than large market cap 
stocks does not hold in the Australian equities market. 
 
April has the highest average monthly return for the ASX 20 index which 
corresponds with the All Ordinaries results. However, for the Small Ordinaries, 
August provides the highest average monthly returns. Both graphs show a 
similar trend to the All Ordinaries graph but the ASX 20 appears to better 
match the trend in average monthly returns in the All Ordinaries which is 
confirmed by benchmarking average monthly returns to the All Ordinaries (see 
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Table 5). This is not a surprising result since the All Ordinaries is weighted by 
market capitalisation meaning that the ASX 20 should have a strong 
relationship with the All Ordinaries. This is confirmed when we calculate the 
correlation between the All Ordinaries and the ASX 20 to be 0.95.  
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Table 5: Average Monthly Returns of Small Ordinaries and ASX 20 relative to 
All Ordinaries (2000 – 2011) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
IX REVIEW AND COMPARISON WITH EMPIRICAL RESEARCH 

 
None of our hypotheses were upheld by our research. Our findings are mostly 
consistent with the findings by Marrett and Worthington.26 Marrett and 
Worthington used the Small Ordinaries and All Ordinaries and found 
significant January effect and higher return in August and December in the 
Small Ordinaries.27 They also found significantly higher returns in the All 
Ordinaries for April, July and December. However, our results do not show an 
abnormal rate of return in January and thus we cannot confirm a January effect 
in the Small Ordinaries. It is possible that the difference may come from the 
data we used. Due to limitations, we only have data for the Small Ordinaries 
from 2000-2011, Marrett and Worthington used data from 1996-2007.28 This 
meant that the data from the GFC was not included in their study. However, 
even if we remove the GFC sub period, we still do not have a strong abnormal 
positive average return in January (see graph below). 
 

                                                           
26 Marrett and Worthington, ‘The Month-of-the-year Effect’, above n 1, 117. 
27 Ibid. 
28 Ibid. 

Benchmarking to the All 
Ordinaries 
Average Monthly Return relative to 
the All Ords 
 
Month Small Ords ASX 20 

Jan -0.26% 0.41% 
Feb -0.16% 0.44% 
Mar -0.57% 0.25% 
Apr -0.96% 0.55% 
May 0.56% -0.68% 
Jun -0.96% 0.09% 
Jul 1.93% -0.74% 
Aug 0.69% -0.27% 
Sep -1.37% 0.15% 
Oct -0.43% 0.75% 
Nov -0.40% -0.46% 
Dec -0.04% -0.43% 

Average -0.16% 0.01% 
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The lack of a January effect in our research may be indicative of market 
efficiency. The January effect has been well publicised for a long period of time 
and it would not be surprising that investors and fund managers have 
attempted to exploit this effect. As a consequence it may well be that a January 
effect had existed in the past but may have disappeared due to more fund 
managers pursuing this trading strategy. Abnormal returns may have been 
arbitraged away as increased buying in December and increased selling in 
January could have removed the impact of the January effect. 
 

 
 
Our finding was also different from other empirical studies mainly because 
most of them use American indices. In those that showed a January effect, 
almost all use equal-weighted indices. No January effect is found in value-
weighted indices.29 The indices that we have tested are value-weighted indices, 
meaning firms with larger market capitalisation will have more weight in the 
index and thus could affect the index value more than small firms. 
Nevertheless, there should be a January effect in the Small Ordinaries (a list of 
smaller companies by market capitalisation) and there is not. Perhaps an even 
smaller a market capitalisation index is needed to disclose whether the January 
effect exists. 
 
However, with the exception of fund managers’ window-dressing their 
portfolio at the end of the year, the explanations for the January effect do not 
apply to Australian context. In fact, tax-loss argument might explain positive 
returns in July for the Small Ordinaries. It is important to reflect on how these 

                                                           
29 Haug and Hirschey, ‘The January Effect’, above n 1, 78. 
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‘hypotheses’ were derived. Haug and Hirschey noted that it was ‘data-driven 
discovery’.30 The problem is they could never test these ‘data-driven hypotheses 
on information that was independent of the data that was used to derive 
them’.31 Thus the practice of using the same data by researchers since may have 
‘data-mining’ biases.32 
 

X CONCLUSION 
 
The data suggests that the January effect is not apparent in Australian equities 
for the period 1985-2011. Even when accounting for differences in the index 
used and the economic climate there appears to be no support for a consistent 
return in January that outperforms other months of the year. Either the January 
effect never existed, or it has already been fully arbitraged away. Interestingly, 
there is some evidence of a seasonality effect with certain months consistently 
providing higher returns on average. April and December have proven to 
provide statistically significant returns that are higher on average than the rest 
of the year. Thus there does appear to be evidence for a seasonality effect, but 
no grounds for an investment strategy that aims to profit from exploiting the 
January effect. 
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30 Ryan Sullivan, Allan Timmerman, and Halbert White, ‘Dangers of Data Mining: The Case of Calendar Effects 
in Stock Returns’ (2001) 105(1) Journal of Econometrics 249; Haug and Hirschey, ‘The January Effect’, above n 1, 
78. 
31 Haug and Hirschey, ‘The January Effect’, above n 1, 78. 
32 Ibid. 



The January Effect | Neil Jones et al  33 

 
 

References 

Aggarwal, Reena and Pietra Rivoli, ‘Seasonal and Day-of-the-Week Effects in 
Four Emerging Stock Markets’ (1989) 24(4) The Financial Review 541 
 
Australian Bureau of Statistics, 5655.0 -Managed Funds, Australia, March 2012 (31 
May 2012) <http://www.abs.gov.au/ausstats/abs@.nsf/mf/5655.0> 
 
Barras, Laurent R, Oliver Scaillet and Russ Wermers, ‘False Discoveries in 
Mutual Fund Performance: Measuring Luck in Estimated Alphas’ (2010) 65(1) 
Journal of Finance 179 
 
Bhardwaj, Ravinder K and Leroy D Brooks, ‘The January Anomaly: Effects of 
Low Share Price, Transactions Costs, and Bid-Ask Bias’ (1992) 42(2) The Journal 
of Finance 553 
 
Brailsford, Tim J and Stephen Easton, ‘New Evidence on the Impact of Tax-loss 
Selling on the Turn of the Year Effect’ (1993) 17 Journal of Banking and Finance 
131 
 
Brailsford, Tim J, Richard Heaney and Chris Bilson, Investments Concepts and 
Applications (Cengage Learning 4th ed, 2011) 
 
Brauer, Greggory A and Eric C Chang, ‘Return Seasonality in Stocks and their 
Underlying Assets: Tax-Loss Selling Versus Information Explanation’ (1990) 3 
Review of Financial Studies 255 
 
Brown, Philip et al, ‘Stock Return Seasonalities and Tax-Loss Selling 
Hypothesis-Analysis of the Arguments and Australian Evidence’ (1983) 12 
Journal of Financial Economics 105 
 
Chen, Hongui and Vijay Singal, ‘All Things considered, Taxes drive the January 
Effect’ (2004) 27 Journal of Financial Research 351 
 
Haug, Mark G and Mark Hirschey, ‘The January Effect’ (2006) 62(5) Financial 
Analysts Journal 78  
 
Haugen, Robert A and Philippe Jorion, ‘The January Effect: Still There after All 
These Years’ (1996) 52(1) Financial Analysts Journal 27 
 
Haugen, Robert A and Josef Lakonishok, The Incredible January Effect: The Stock 
Market’s Unsolved Mystery (Dow Jones Irwin, 1988) 
 



34  Cross-sections | Volume IX 2013 

Jones, Stephen L, Wilson Lee and Rudolph Apenbrink, ‘New Evidence on the 
January Effect Before Personal Income Taxes’ (1991) 46 Journal of Finance 1909 
 
Keim, Donald, ‘Size Related Anomalies and Stock Return Seasonality (Further 
Empirical Evidence)’ (1983) 13 Journal of Financial Economics 13 
 
Lakonishok, Josef et al, ‘Window Dressing by Pension Fund Managers’ (1991) 
81(2) American Economic Review 227 
 
Marett, George and Andrew Worthington, ‘The Month-of-the-year Effect in the 
Australian Stock Market: A Short Technical Note on the Market, Industry and 
Firm Size Impacts’ (2011) 5(1) Australasian Accounting Business and Finance 
Journal 117 
 
Moller, Nicholas and Shlomo Zilca, ‘The Evolution of The January Effect’ (2007) 
32 Journal of Banking and Finance 447 
 
Moosa, Imad A, ‘The Vanishing January Effect’ (2007) 7 International Research 
Journal of Finance and Economics 92 
 
Reinganum, Marc R, ‘The Anomalous Stock Market Behavior of Small Firms in 
January: Empirical Test for Tax-Loss Selling Effects’ (1983) 12(1) Journal of 
Financial Economics 89 
 
Roll, Richard, ‘Vas ist das? The Turn-of the Year Effect and the Risk Premia of 
Small Firms’ (1983) 9 Journal of Portfolio Management 18 
 
Rozeff, Michael S and William R Kinney Jr, ‘Capital Market Seasonality: The 
Case of Stock Returns’ (1976) 12 Journal of Portfolio Management 57 
 
Sullivan, Ryan, Allan Timmerman, and Halbert White, ‘Dangers of Data 
Mining: The Case of Calendar Effects in Stock Returns’ (2001) 105(1) Journal of 
Econometrics 249 
 
Thaler, Richard H, ‘Anomalies: The January Effect’ (1987) Summer 1(1) The 
Journal of Economic Perspectives 197 
 



 
 

Are Conservative Eurosceptics Thatcherites? 
 
Matthew Allanby 
 
The Conservative Party in the United Kingdom is characterised by 
Euroscepticism. David Cameron’s recent announcement of an ‘in/out’ 
referendum in 20171 implies an uneasy relationship between the Conservative 
Party and greater European integration. The ‘awkward partner’2 status of 
Britain has been perpetuated by the Conservative Party from 1988 onwards in 
opposition to ‘ever closer union’3 of the European Union. This essay argues that 
the Conservative Government under Margaret Thatcher started this ‘awkward’ 
relationship between Britain and Europe.4 This is explained in six stages; 
Thatcherism and Euroscepticism in relation to the Conservative Party; the 
Conservative Party’s pro-European history; the relationship between Thatcher 
and Europe; Conservative arguments for Euroscepticism; the development of 
Euroscepticism post-Thatcher and the legacy of Thatcherism within 
contemporary Conservative Eurosceptic discourse. The arguments and 
symbolism of Margaret Thatcher remain prevalent within the Conservative 
Party. Conservative Eurosceptics are Thatcherites.  
 
Thatcherism and Euroscepticism are characteristics of the Conservative Party. 
Recent obituaries of Margaret Thatcher vary from ‘Britain’s greatest peacetime 
Prime Minister who made this country great again’5 to ‘She possessed 
completely negative traits such as persistent stubbornness.’6 Thatcherism, the 
political ideology derived from her policies and personality, seldom provoked 
indifference. Thatcherism is characterised by ‘Free markets, financial discipline, 
firm control over public expenditure, tax cuts, nationalism, ‘Victorian values’, 
privatisation and a dash of populism.’7 Although Nigel Lawson’s definition 
includes nationalism, it does not explicitly include Eurosceptic. This essay 
argues that Euroscepticism is a defining characteristic of Thatcherism and part 
of her legacy within the Conservative Party.  
 

                                                           
1 David Cameron, ‘UK and the EU’, BBC News (online), 23 January 2013   
<http://www.bbc.co.uk/news/uk-politics-21013771>. 
2 Stephen George, An Awkward Partner: Britain in the European Community (Oxford University Press, 1998) 5. 
3 Cameron, above n 1. 
4 Simon Usherwood, ‘The Conservative Party and Euroscepticism’, e-International Relations (11 November 2012) 
<http://www.e-ir.info/2012/11/11/the-conservative-party-and-euroscepticism/>.  
5 David Cameron, Speech to House of Commons, Daily Mail (online), 4 April 2013   
<http://www.dailymail.co.uk/news/article-2306746/Margaret-Thatcher-tributes-David-Cameron-speech-
Commons.html>. 
6 Steven Morrissey, ‘A Terror without an Atom of Humanity’, The Telegraph (online), 9 April 2013   
<http://www.telegraph.co.uk/culture/music/music-news/9980978/Margaret-Thatcher>. 
7 Nigel Lawson, The View From No. 11: Memoirs of a Tory Radical (Bantam, 1992) 64.  

http://www.dailymail.co.uk/news/article-2306746/Margaret-Thatcher-tributes-David-Cameron-speech-Commons.html
http://www.dailymail.co.uk/news/article-2306746/Margaret-Thatcher-tributes-David-Cameron-speech-Commons.html
http://www.telegraph.co.uk/culture/music/music-news/9980978/Margaret-Thatcher


36   Cross-sections | Volume IX 2013 

Euroscepticism means resistance against political, economic or social 
integration between European countries and institutions.8 Taggart and 
Szczerbiak acknowledge the existence of varying degrees of Euroscepticism.9 
Hard Euroscepticism implies resistance on principle to the transfer of 
sovereignty to European institutions due to the diminished nature and role of 
the nation state.10 For example, the United Kingdom Independence Party 
argues for full British withdrawal from the European Union to ‘stop paying 
Brussels and protect British interests’.11 Soft Eurosceptics oppose further 
integration and expansion of the European Union’s powers but argue that 
certain forms of integration are beneficial, predominantly the common 
market.12 Richard Hayton argues in Reconstructing conservatism? The 
Conservative Party in opposition, 1997-2010 that the Conservative Party, due to 
the modernisation of Cameron’s leadership, has produced a sceptical but 
working relationship with Europe and is a soft-Eurosceptic party.13 However, 
Hayton’s book was published in 2012 and does not take into consideration the 
recent announcement of the ‘in/out’ referendum in 2017. Cameron maintains, 
‘Britain's national interest is best served in a flexible, adaptable and open 
European Union and that such a European Union is best with Britain in it.’14 
Hayton acknowledges the discrepancies between the Conservative 
backbenchers and leadership and the divisive nature of Europe within the party 
but argues that the Conservative Party is a soft-Eurosceptic political force.15 
 
Historically, the Conservative Party has been more pro-European than Labour. 
The Conservative Party has an established history of proactive European 
thinking, which influenced policy from the conclusion of World War II until the 
Conservative Government under Margaret Thatcher. Winston Churchill was an 
advocate for a ‘United States of Europe’ but without Britain due to its 
commitment to Empire and Commonwealth; ‘We are with Europe, but not of it. 
We are linked but not compromised. We are interested and associated but not 
absorbed.’16 However, in the wake of the Suez Crisis in 1956, withdrawal from 
Empire and the gradual decline of British international influence, the 
                                                           
8 John McCormick, Understanding the European Union (Palgrave MacMillan, 2011) 102.  
9 Paul Taggart and Aleks Szczerbiak, ‘Supporting the Union? Euroscepticism and the Politics of European 
Integration’ in Maria Green Cowles and Desmond Dinan (eds), Developments in the European Union (Palgrave 
Macmillan, 2004) 4.  
10 Ibid.  
11 Nigel Farage, Speech on UKIP values (4 August 2012) <http://nigelfaragemep.co.uk/pages/news-and-
media/speeches.php>.  
12 McCormick, above n 8. 
13 Richard Hayton, Reconstructing Conservatism: The Conservative Party in Opposition, 1997-2010 (Manchester 
University Press, 2012) 79.  
14 Cameron, above n 1. 
15 Hayton, Reconstructing Conservatism, above n 13. 
16 Winston Churchill, ‘Mr Winston Churchill speaking in Zurich’ (Speech delivered at the University of Zurich, 
Switzerland, 19 September 1946) 
<http://www.churchill-society-london.org.uk/astonish.html>. 
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Conservative Government viewed Europe as the best alternative to Empire.17 
This is demonstrated in 1961 by the Conservative Party’s policy shift under 
Harold MacMillan to join the European Economic Community.18 Despite de 
Gaulle’s resistance, British membership in 1973 and the subsequent campaign to 
remain in the EEC in the referendum of 1975 confirmed Edward Heath and the 
Conservative Party’s pro-European stance. Between 1974 and 1979, the Labour 
government was divided but the majority of the Conservative Party continued 
to acknowledge that ‘a voice at the European table has real value.’19 
Traditionally, the Conservative Party is proactively engaged with Europe, yet 
this changed whilst Margaret Thatcher was Prime Minister, especially from 
1988.   
 
The Conservative Party under Margaret Thatcher became gradually more 
Eurosceptic. Thatcher maintained that Britain and the European Community 
could benefit from British membership and she voted in favour of entry into the 
Common Market and later signed the Single European Act in 1986.20 Her 
motivations for European involvement were based upon trade.21 Hugo Young 
argues in One of Us that further monetary, political and cultural integration, or 
any talk of a Federal Europe embodied by l’esprit communitaire, was staunchly 
resisted.22 This is most noted in her speech given at Bruges in 1988, ‘We have 
not successfully rolled back the frontiers of the state in Britain, only to see them 
re-imposed at a European level with a European super-state exercising a new 
dominance from Brussels.’23 Integral to Thatcherism is the lessening of 
governmental intervention in the affairs of civilian life, trade and industry.24 
Therefore, Thatcher aggressively opposed Jacques Delors, President of the 
European Commission, who advocated for greater economic, parliamentary, 
monetary and social union.25 
 
This gives rise to normalisation of the ‘awkward’ relationship between Britain 
and Europe. Britain had joined the Common Market, signed the Single 
European Act and further integration was expected. However, throughout the 
premiership of Margaret Thatcher difficulties arose to prevent the closeness 
which Continental federalists sought. Firstly, the Atlantic alliance between 
Britain and America undermined deeper European integration.26 This is 
                                                           
17 John Turner, The Tories and Europe (Manchester University Press, 2000) 43.  
18 Ibid. 
19 Usherwood, above n 4. 
20 Peter Riddell, The Thatcher Decade (Basil Blackwell, 1989) 184. 
21 Russell Lewis, Margaret Thatcher (Routledge, 1975) 146. 
22 Hugo Young, One of Us (Macmillan, 1990) 382.  
23 Margaret Thatcher, ‘The Bruges Speech’ (Speech delivered at the College of Europe, Belgium, 20 September 
1988) <http://www.margaretthatcher.org/document/107332>. 
24 Shirley Letwin, The Anatomy of Thatcherism (Harper-Collins, 1992) 277.  
25 Dennis Kavanagh and Anthony Seldon, The Thatcher Effect (Clarendon Press, 1989) 32.  
26 Peter Byrd, British Foreign Policy under Thatcher (Philip Allan Publishers, 1988) 12.  
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exemplified in the friendship between Reagan and Thatcher, supported by 
mutual adherence to neo-liberal ideals.27 Secondly, the budget rebate of 1984. 
The nature of ‘asking for our own money back’28 and Thatcher’s aggressive 
diplomatic style did not foster good British-European relations. Thirdly, 
Thatcher’s reluctance to join the Exchange Rate Mechanism hindered any 
discussion of monetary union.29 Throughout the premiership of Margaret 
Thatcher there were significant discrepancies between British interests and 
those of the European Community.  These disagreements are ‘awkward’ 
because Britain was supposed to promote closer union but became increasingly 
Eurosceptic.  
 
Parliamentary and popular sovereignty are the core arguments for 
Conservative Euroscepticism.30 Whilst the rising cost of membership and the 
impact of EU regulation of British business and trade provoked Conservative 
discontentment,31 the essence of Conservative Euroscepticism is sovereignty. 
Although definitions vary; authority and identity are the core characteristics of 
sovereignty. Parliamentary sovereignty refers to Westminster’s integrity as a 
governmental institution with authority to form legislation and status as the 
supreme political authority. Chris Gifford argues that Conservative 
Eurosceptics perceive the increasing powers of the supranational European 
Parliament to threaten the ‘sacrosanct principle’32 of parliamentary sovereignty. 
EU law has supremacy over that of the member state,33 which erodes the 
authority of Westminster because it is superseded if the two laws are 
contradictory. Conservative Eurosceptics argue that the status and power of 
Westminster is tarnished by the authority of the European Parliament.  
 
Ben Wellings in English Nationalism and Euroscepticism acknowledges that 
parliamentary and popular sovereignty are intrinsically connected.34 For 
example, David Cameron stated, ‘It is not standing up for Britishness when you 
undermine our Houses of Parliament by passing more and more power to 
Brussels’.35 Cameron’s appeal to national identity implies that it is one’s 
patriotic duty to safeguard parliamentary sovereignty. However, the 
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28 Margaret Thatcher, ‘Dublin Meeting’ (Speech delivered at the Dublin European Council, Ireland, 3 December 
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29 Minogue and Biddiss, above n 27, 154. 
30 Chris Gifford, ‘The UK and the European Union: Dimensions of Sovereignty and the Problem of Eurosceptic 
Britishness’ (2010) 63(2) Parliamentary Affairs 320.  
31 Ibid.  
32 Ibid 324.  
33 McCormick, above n 8, 88.  
34 Ben Wellings, English Nationalism and Euroscepticism (International Academic Publishers, 2012) 212.  
35 David Cameron, ‘Stronger Together, Weaker Apart’ (Speech delivered at the Scottish Conservative Party 
Conference, Ayr, 23 May 2008) 
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relationship between Westminster and British values is reciprocal. It is patriotic 
to safeguard the sovereignty of Westminster and through unified public 
support; parliament is best placed to defend Britishness. This argument 
resonates with many Conservative Eurosceptics because Westminster is the 
most simple and practical parliamentary authority to defend British interests 
and values. The European Union simply complicates and weakens a process of 
political authority, which has successfully defended Britishness since 1707. 
Margaret Thatcher used the issue of sovereignty to present herself and the 
Conservative Party as defenders of British interest.36 
 
Euroscepticism continued to develop within the Conservative Party after 
Margaret Thatcher’s premiership. Thatcher left the party ‘fractious, divided and 
ideologically obsessive’37 over Europe. The awkward relationship was 
perpetuated during Major’s premiership; a poignant example is ‘Black 
Wednesday’ when the pound sterling was forced out of the Exchange Rate 
Mechanism on the 16 September, 1992.38 Hayton argues that whilst the party 
was in opposition between 1997 and 2010, there was ‘the near-universal 
acceptance of a vigorous Euroscepticism within the Conservative Party.’39 In 
order to oppose the pro-European policies of the Labour party and whilst not 
faced with the responsibilities of office, Euroscepticism was encouraged and 
manifested at all levels within the Conservative Party.40 Therefore during the 
Conservative’s time in opposition, Europe united rather than divided the party. 
For example, the party was united in support for a referendum on the proposed 
European Union Constitution during the leadership of Ian Duncan Smith.41 
From 2005 onwards, David Cameron accommodated the party’s Eurosceptic 
consensus, indicating the prominence of Euroscepticism in the Conservative 
Party whilst in opposition.  
 
After election victory in 2010, the Conservative Government, in coalition with 
the Liberal Democrats, is no longer united on Europe. Many backbenchers and 
local members of the Conservative Party, Hard-Eurosceptics, campaign for 
widespread and swift withdrawal from Europe.  For example, former 
Conservative Treasurer, Lord Kalms, on 26 May threatened to join UKIP if the 
Conservative Party did not ‘return to traditional Tory policies on Europe.’42 
                                                           
36 Gifford, above n 30, 321. 
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Europe’ Daily Mail (online), 26 May 2013 
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Secondly, the omission of the 2017 ‘in/out’ referendum is the Queen’s Speech 
prompted 114 Conservative backbenchers to vote ‘regretfully of the 
referendum’s absence in Her Majesty’s speech’.43 These intra-party divisions 
indicate discrepancies between soft and hard Eurosceptics. Europe continues to 
‘haunt’ the Conservative Party, disunity which Margaret Thatcher prompted 
and perpetuated. 
 
The legacy of Margaret Thatcher remains prevalent within the Conservative 
Party. This is because the awkward relationship between London and Brussels 
has remained. This is demonstrated by the Conservative sponsored European 
Union Act of 2011 which requires a referendum on any further transition of 
sovereignty to the European Union.44 The reasons for continued Euroscepticism 
remain varied; Eurozone crisis, Euroscepticism within local ranks and 
backbenches of party45 and the Eurosceptic British media. However, the success 
of UKIP at the 2009 European Parliamentary elections46 and the 2013 local 
election, with 139 UKIP members now in local government,47 indicates that 
British withdrawal from the European Union is a vote winning issue. Although 
specific issues and events have changed since Margaret Thatcher was Prime 
Minister, Conservative reluctance to surrender further sovereignty remains. 
Thatcher evokes images of staunch resistance to the invasion of the bureaucracy 
of Brussels, which continues to resonate with a large sector of the Conservative 
Party and British electorate.  
 
Does this make the Conservative Party an echo of Thatcherite philosophy on 
Europe? Tim Bale argues in The Conservative Party from Thatcher to Cameron that 
due to the coalition with the Liberal Democrats, there has been a shift to more 
centralist policy on domestic issues but in regards to Europe, there remains a 
similar scepticism and reluctance to become further involved in European 
integration.48 Furthermore, there remains discussion over the possibility of 
regaining previously lost sovereignty.49 A prominent example is the promised 
‘in/out’ referendum in 2017. Conservative Eurosceptics continue to perpetuate 
the awkward relationship and arguments regarding sovereignty which were 
integral to Thatcherite views on Europe.  
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The Conservative Party is characterised by Euroscepticism. Yet, the party is 
historically pro-European. However, the ‘permissive consensus’50 of greater 
integration stopped during the premiership of Margaret Thatcher. Thatcher 
agreed upon the benefits of trade, but further integration towards a Federal 
Europe was in contrast to British parliamentary and popular sovereignty. The 
awkward relationship between Britain and Europe was born because the party 
had committed Britain to closer union but it was deemed contrary to British 
interests.  Whilst in opposition from 1997 to 2010, the Conservative Party 
consolidated this Eurosceptic stance but upon return to government in 2010, 
intra-party divisions over the relationship between Britain and Europe 
continue. This uneasy relationship began whilst Thatcher was Prime Minister 
and continues to be perpetuated by the current Conservative Government.  
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Cosmopolitanism and the Ethical Significance of the State 
 
Jared Kong 
 

I INTRODUCTION 
 
The ‘state’ has been conventionally understood as the fundamental unit of 
analysis for international relations discourse and world politics. However, as 
the world becomes more globalised and interconnected the notion of the ‘state’ 
as the focal point of international relations discourse has come under increased 
scrutiny. Cosmopolitanism is the belief that all human beings have equal moral 
worth and that it is this equal moral worth that fosters responsibilities which 
have a universal scope. As a theory, Cosmopolitanism has garnered greater 
support given the increased consciousness that exists between people around 
the world achieved through the enhancement of global communications. This is 
coupled with its focus on common global problems that need solving and 
obligations that humans have to each other in the world. Explicit within 
Cosmopolitanism’s ethical orientation is its concern for global justice with the 
expansion of corresponding moral duties that broaden the scope of justice to 
include those beyond state borders. 
 
Although not completely adequate in solving global problems, the utility of the 
state still remains clear. States are the necessary organizing entities that 
facilitate the pooling and mobilization of resources against common threats that 
are faced by all. This continued importance of states has prompted strong 
counter criticisms from the Realist school of international relations as to the 
fairness and relevance of Cosmopolitan ethics themselves.  
 
While in agreement with the nobility of Cosmopolitan ideals, this paper 
contends that Cosmopolitanism has largely precluded the moral and ethical 
significance of the state in international relations. This is an error that 
Cosmopolitanism’s proponents make which lessens the credibility of their 
challenges to the conventional understandings of the ‘state’. Ultimately, the 
state remains the most salient political actor in international relations as it still 
retains its coercive power to enact change. Therefore, in order to achieve a more 
balanced position in the discourse, Cosmopolitanism cannot afford to ignore 
the omnipresence of the state but should instead endeavour to keep it relevant 
within its discourse. 
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II THE NORMATIVE FOUNDATIONS OF COSMOPOLITANISM 
 
The crux of Cosmopolitanism is that each human being has equal moral worth 
and it is this very equal moral worth that generates certain moral 
responsibilities of universal scope. Cosmopolitanism maintains that we have 
duties and responsibilities to all human beings based solely on our humanity 
alone, without reference to other determinants such as race, gender, culture or 
other communal particularities. 1  As Beitz submits, Cosmopolitanism claims 
‘that every human being has a global stature as the ultimate unit of moral 
concern’ and that this is to be separated from notions regarding how these 
moral demands are institutionalized.2 
 
A Cosmopolitan challenge to the conventional construing of the state finds its 
origins in the works of Immanuel Kant. Kant opposed the moral superiority 
that the state enjoyed in the traditional ‘Westphalian’ international order. He 
challenged the superior position that states had assumed in international 
relations noting that ‘each state [saw] its own majesty ... precisely in not having 
to submit to any external legal constraint’.3 For Kant, Cosmopolitanism meant 
focusing on the idea of a ‘universal civic society’ with laws that treat 
individuals as subjects and guarantee the basic human rights of every 
individual.4 These early notions of global justice and morality towards fellow 
human beings represented the ‘acknowledgement of some notion of common 
humanity that translates ethically into an idea of shared or common moral 
duties toward others by virtue of this humanity’.5 These ideas also formed the 
foundations for a system that encompasses justice not just for those within the 
confines of a state, but for those in other states as well. 
 

III GLOBALISATION AND ITS IMPACT ON THE ‘STATE’ 
 
These normative revisions to the role of the state have garnered greater salience 
against the backdrop of increased globalisation that has taken place in the last 
two decades. In the more interconnected world of today, Cosmopolitans have 
argued that the sovereignty of the state has been effectively eroded and 
increasingly rendering states unable to manage their concerns independently of 
other external factors.6 As a consequence, most proponents of Cosmopolitanism 
have argued that emerging global problems have broadened the scope and 

                                                           
1 Garrett Wallace Brown and David Held, The Cosmopolitanism Reader (Polity Press, 2010). 
2 Charles Beitz, 'International Liberalism and Distributive Justice: A Survey of Recent Thought' (1992) 51(2) 
World Politics 269, 287. 
3 Immanuel Kant, 'Perpetual Peace: A Philosophical Sketch' in H. S. Reiss (ed) (Cambridge University Press, 
1991) 93, 103. 
4 Ibid, 172. 
5 Catherine Lu, 'The One and Many Faces of Cosmopolitanism' (2000) 8(2) Journal of Political Philosophy 244, 245. 
6 Luis Cabrera, Political Theory and Global Justice: A Cosmopolitan Case for the World State (Routledge, 2004). 
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need for international cooperation and that fashioning a system of 
Cosmopolitan governance beyond the state has become critical.7 They argue 
that only a Cosmopolitan outlook can ultimately accommodate itself to the 
political challenges of a more global era, marked by ‘transnational externalities, 
overlapping communities of fate and growing global inequalities’.8 
 

III COSMOPOLITANISM CHALLENGE OF REALISM 
 
In light of this, Cosmopolitanism’s advocates criticise the traditional Realist 
conception of the state and see Realism as becoming an increasingly dated 
political theory. According to Hayden, the state-centric focus of Realism only 
narrowly conceives international relations as a ‘struggle for power and the 
enhancement of a state’s relation to other states’.9 This results in the promotion 
of what he refers to as ‘militaristic value’10 which inevitably breeds insecurity 
and danger. Accordingly, Realism ought to ‘give way to Cosmopolitanism’ 
because a new security paradigm in the context of humanity rather than the 
state presents the only condition for greater world peace.11 
 
By focusing on states as non-moral vehicles of power, Realism ignores the 
changing political realities. This is especially given the increasing density of 
relations between political communities whether they are ‘economic, 
technological, communicational, cultural, social or political’.12 Cosmopolitanism 
argues that the single-minded focus on political power by the state is 
insufficient to examine the complexity of the world in which we live. The 
preoccupation with security dilemmas and paranoia of having its sovereignty 
challenged under the Realist worldview leaves little room for the state to 
concern itself with much else.  In contrast, the Cosmopolitan paradigm focuses 
on the rights and the interests of individuals as human beings, which it 
contends reflects a larger ethical and political project that takes into 
consideration the increasing integration of domestic and global concerns. 13 
Furthermore, Cosmopolitanism rejects the Realist temporal matrix which 
declares that ‘inside the state progress can be accomplished over time but that 
outside there can only be an eternal repetition of power and interest’.14 

                                                           
7 Terry Macdonald, 'What’s So Special About States? Liberal Legitimacy in a Globalising World' (2008) 
56(3)Political Studies 544. 
8 David Held, 'Executive to Multilateral Cosmopolitanism' in David Held and Mathias Koenig-Archibugi (eds), 
Taming Globalization: Frontiers of Governance (Polity Press, 2003) 174. 
9 Patrick Hayden, Cosmopolitan Global Politics (Ashgate, 2005) 79. 
10 Ibid. 
11 Ibid, 73. 
12 Richard Beardsworth, 'Cosmopolitanism and Realism: Towards a Theoretical Convergence?' (2008) 37(1) 
Millennium - Journal of International Studies 69, 74. 
13 Hayden, above n 9, 71, 96, 122. 
14 Robert Fine, 'Taking the ‘Ism’ out of Cosmopolitanism - an Essay in Reconstruction' (2003) 6(4) European 
Journal of Social Theory 451, 453. 
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IV REALISM’S RESPONSES TO COSMOPOLITANISM 
 
With its prescribed ethical obligations, Cosmopolitanism has not escaped 
critical replies from Realists. Firstly, Realists uphold the notion that a state-
centred analysis remains the appropriate means to explain world politics. 
Despite the ‘overlapping of communities of fate’15 in an age of globalisation, 
Realists argue that any analysis that forecloses or marginalizes the predominant 
role of the state does not adequately reflect current political realities. As 
Beardsworth succinctly notes, ‘the state is not a moral entity, but a functional 
unit within a plural world’.16 Thus, world politics cannot be construed in any 
other way besides a balance of power within this conception of states forming 
the units of analysis. Despite the best moral arguments that Cosmopolitanism 
may put forward, the state remains an entity that exists and continues to have 
significant impact on people’s lives.  Hence, regardless of whether one thinks 
that states are morally irrelevant or not, states nevertheless remain an entity 
that socially reproduces itself through everyday practice.17 This continual need 
to keep states as an integral part of political discourse will be explored further 
in the later part of the paper. 
 
Realism is also highly critical of the normative goals of Cosmopolitanism in 
seeking to extend principles of legality and morality to the international sphere.  
Realists contend that there can be no unilateral assumption of common interests 
or morality among the multiplicity of states that constitute the political world. 
According to Beardsworth, ‘to assume such commonality underestimates the 
necessary diversity of interests between different units’.18 Furthermore, critics of 
Cosmopolitanism argue that the ethical implications entailed by a 
Cosmopolitan perspective are largely hypocritical ideals of those that live a 
privileged existence, particularly in the developed world. As Boehm notes: 
 

‘…the actual obligations which Cosmopolitanism lays upon its 
adherents are comparatively negligible… because in practise it 
seldom goes beyond demonstration, sentimentality, propaganda 
and sectarian fanaticism. Hence it often exists among persons whom 
fortune has relieved from the immediate struggle for existence and 
from pressing social responsibility and who can afford to indulge 
their fads and enthusiasms’.19 

 

                                                           
15 David Held, Global Covenant: The Social Democratic Alternative to the Washington Consensus (John Wiley & Sons, 
2004). 
16 Beardsworth, above n 12, 77. 
17 David Harvey, Cosmopolitanism and the Geographies of Freedom (Columbia University Press, 2009) 263. 
18 Beardsworth, above n 12, 78. 
19 Max Boehm, 'Cosmopolitanism' in Edwin Seligman and Alvin Johnson (eds), The Encyclopedia of the Social 
Sciences (Macmillan, 1931) 458. 
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This point becomes even more contentious in the application of Cosmopolitan 
principles to political realities. Wight highlights that Cosmopolitanism’s 
attempt at envisioning humankind as a ‘unity, united by the faculty of reason, 
capable of pursuing the same ends through the same channels’20 inadvertently 
has the propensity to foster aspirations for building empire or hegemony. This 
is because the Cosmopolitan ideal of human unity precipitates a politics that 
relies on coercion to bring about its vision of human harmony. Given that ‘all 
men are not brothers, nor all women sisters’;21 it is coercive force that would 
essentially need to be applied in order to catalyse them into being so. Realists 
therefore consider the extension of the social contract that exists between 
individuals within a state to the international sphere of legality as a ‘categorical 
error of judicial thinking’ and one that ‘invites an escalation of violence in the 
name of peace and humanity’.22 
 

V THE CONTINUED SIGNIFICANCE OF THE STATE 
 
No matter how imperfect, the state still remains the primary locus of political 
legitimacy and the pursuit of justice. As Thomas Hobbes noted in his seminal 
work, Leviathan, justice as a property of the relations among humans requires 
the existence of the state as an ‘enabling condition’. 23  States provide the 
necessary coercive ability and legitimacy to ensure that the individual and the 
collective’s self-interests coincide. This is necessarily advanced through the 
regulation of Criminal or Civil Law amongst members of a state. In contrast to 
Cosmopolitanism, the alignment of individual interests cannot be left to the 
voluntarism of a large number of individuals, supported solely by a mutual 
recognition of a common interest.24 As Appiah notes: 
 

‘States matter morally intrinsically. They matter not because people 
care about them, but because they regulate our lives through forms 
of coercion that will always require moral justification’.25 

 
It is only through states that the will of individuals can be streamlined as their 
existence gives the value of justice its application.  Through organizing 
individuals into an institutional relation with each other under the auspices of 
the state, states inherently occupy a position to meet the positive obligations of 
justice to its members.26 In essence, the fulfilment of justice should therefore be 

                                                           
20 Martin Wight, 'An Anatomy of International Thought' (1987) 13 Review of International Studies 221, 226. 
21 Lu, above n 5, 251. 
22 Patricia Owens, Between War and Politics: International Relations and the Thought of Hannah Arendt (Oxford 
University Press, 2007) 31, 46, 84–90, 105. 
23 Thomas Hobbes, Leviathan (J.M. Dent, 1914) ch 10. 
24 Thomas Nagel, 'The Problem of Global Justice' (2005) 33(2) Philosophy & Public Affairs 113, 115. 
25 Anthony Appiah, 'Constitutional Patriots' in Joshua Cohen (ed), For Love of Country (Beacon Press, 1996). 
26 Nagel, above n 24, 130. 



50   Cross-sections | Volume IX 2013 

sought to be attained within the state first before it can even remotely be 
considered to be extended elsewhere. 
 
On a theoretical level, the fairness of Cosmopolitanism’s critique of the state is 
further undermined precisely because it has been quick to render the state 
morally or empirically ineffectual. As Brown suggests, ‘Cosmopolitanism 
cannot simply contend that the state is morally arbitrary, practically obsolete 
and metaphysically non-existent without also losing considerable normative 
purchase and applied empirical relevance’. 27  In fact, many proponents of 
Cosmopolitanism fail to outline what Cosmopolitan values a state may offer or 
how responsible Cosmopolitan states could help ground a Cosmopolitan 
condition. Cosmopolitanism’s proponents rightfully recognize that global 
problems result in the need to reconsider our collective human experience from 
a more universal and global perspective.28 However, when determining the 
specific role a state might be able to play in creating a future Cosmopolitan 
condition, most revert to a to the generalized statement that states need 
ultimately to ‘live up to’ these Cosmopolitan commitments, in order to 
‘constitute our globalised world as a community’.29 Such an account lacks a 
detailed discussion regarding what is meant by ‘living up to’ these principles 
and fails to explore how the combination of state leadership, internal state 
structure and global political design would necessarily facilitate a move 
towards these Cosmopolitan outcomes.  
 
For its critique to have greater salience, advocates of Cosmopolitanism ought 
not to view Cosmopolitanism and the state as mutually exclusive. The world is 
still largely dominated by states and if Cosmopolitan theory seeks to have 
greater pertinence, it would only be prudent for it to engage with the concept of 
the state and offer ideas about bringing the state back into Cosmopolitanism 
discourse. Rather than summarily dismissing the state as something a figment 
of human invention that can be ‘reconstructed, reformulated and, consequently 
transformed into something else,’30 it must be emphasized that the state is a 
presently active force and continues to have a quintessential role in world 
politics and international relations discourse. 
 

VI CONCLUSION 
 
Cosmopolitanism has undoubtedly developed as a strong response to the 
increasingly challenging world problems that have emerged from increased 
                                                           
27 Garrett Wallace Brown, 'Bringing the State Back into Cosmopolitanism: The Idea of Responsible 
Cosmopolitan States' (2011) 9 Political Studies Review 53, 55. 
28 Garett Wallace Brown, 'Globalization Is What We Make of It: Contemporary Globalization Theory and the 
Future Construction of Global Interconnection'(2007) 6(1) Political Studies Review 42. 
 29 Stan van Hooft, Cosmopolitanism: A Philosophy for Global Ethics (Acumen, 2009) 169. 
30 Ulrich Beck, Cosmopolitan Vision (Polity Press, 2006). 
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globalisation. The surge in interconnectivity has irrevocably put strain on the 
state’s ability to respond to these challenges. However, this paper argues that 
despite the noble ideals that underpin Cosmopolitanism, the fairness of its 
critique is affected by its contention that the state is becoming irrelevant. This is 
because the state still remains the locus of political legitimacy in the 
international system, and the primary means through which people are 
organized. In conclusion, Cosmopolitanism needs to continue to acknowledge 
the significance of the state. If not, it risks remaining a moral orientation that 
may be more appropriate for hypothetical thought experiments than real world 
application.31 
 
  

                                                           
31 Michael Blake, 'Distributive Justice, State Coercion, and Autonomy' (2002) 30(3) Philosophy & Public Affairs 257. 



52   Cross-sections | Volume IX 2013 

References 
 
Appiah, Anthony, 'Constitutional Patriots' in Joshua Cohen (ed), For Love of 
Country: Debating the Limits of Patriotism- Martha Nussbaum and Respondents 
(Beacon Press, 1996) 21 
 
Beardsworth, Richard, 'Cosmopolitanism and Realism: Towards a Theoretical 
Convergence?' (2008) 37(1) Millennium - Journal of International Studies  69 
 
Beitz, Charles, 'International Liberalism and Distributive Justice: A Survey of 
Recent Thought' (1992) 51(2) World Politics 269 
 
Blake, Michael, 'Distributive Justice, State Coercion, and Autonomy' (2002) 30(3) 
Philosophy & Public Affairs 257 
 
Boehm, Max, 'Cosmopolitanism'in Edwin Seligman and Alvin Johnson (eds), 
The Encyclopedia of the Social Sciences (Macmillan, 1931) 458 
 
Brown, Garett Wallace, 'Globalization Is What We Make of It: Contemporary 
Globalization Theory and the Future Construction of Global Interconnection' 
(2007) 6(1) Political Studies Review 42 
 
Brown, Garett Wallace, and David Held, The Cosmopolitanism Reader (Polity 
Press, 2010) 
 
Brown, Garrett Wallace, 'Bringing the State Back into Cosmopolitanism: The 
Idea of Responsible Cosmopolitan States' (2011) 9 Political Studies Review  53 
 
Cabrera, Luis, Political Theory and Global Justice: A Cosmopolitan Case for the World 
State (Routledge, 2004) 
 
Fine, Robert, 'Taking the ‘Ism’ out of Cosmopolitanism: An Essay in 
Reconstruction' (2003) 6(4) European Journal of Social Theory 451 
 
Harvey, David, Cosmopolitanism and the Geographies of Freedom (Columbia 
University Press, 2009) 
 
Hayden, Patrick, Cosmopolitan Global Politics (Ashgate, 2005) 
 
Held, David, 'Executive to Multilateral Cosmopolitanism' in David Held and 
Mathias Koenig-Archibugi (eds), Taming Globalization: Frontiers of Governance 
(Polity Press, 2003) 
 



Cosmopolitanism and the Ethical Significance of the State | Jared Kong  53 

 

 
 

Held, David, Global Covenant: The Social Democratic Alternative to the Washington 
Consensus (John Wiley & Sons, 2004) 
 
Hobbes, Thomas, Leviathan (J.M. Dent, 1914) 
 
Kant, Immanuel, 'Perpetual Peace: A Philosophical Sketch' in H. S. Reiss (ed), 
Kant: Political Writings (Cambridge University Press, 1991) 93 
 
Lu, Catherine, 'The One and Many Faces of Cosmopolitanism' (2000) 8(2) 
Journal of Political Philosophy 244 
 
Macdonald, Terry, 'What’s So Special About States? Liberal Legitimacy in a 
Globalising World' (2008) 56(3) Political Studies 544 
 
Nagel, Thomas, 'The Problem of Global Justice' (2005) 33(2) Philosophy & Public 
Affairs 113 
 
Owens, Patricia, Between War and Politics: International Relations and the Thought 
of Hannah Arendt (Oxford University Press, 2007) 
 
Press, Ulrich Beck, Cosmopolitan Vision (Polity Press, 2006) 
 
van Hooft, Stan, Cosmopolitanism: A Philosophy for Global Ethics (Acumen, 2009) 
 
Wight, Martin, 'An Anatomy of International Thought' (1987) 13 Review of 
International Studies 221 
 
 



 



Hymenolepis Diminuta: Alterations to Myoelectric Patterns in 
the Small Intestine of the Rat 
 
Alexandra Fogg 
 
Hymenolepis diminuta, a noninvasive parasite occupying the small intestine of its 
definitive host, the rat, extend from the duodenum to the beginning of the large 
intestine. An anterior scolex adheres to the intestinal mucosa with suckers or 
hooks, followed by a strobila, with proglottids extending to the posterior end.1 
A syncytial tegument, an outer covering of multinucleate tissue without 
defined cell borders, enables active exchange with the intestinal lumen, 
absorbing small molecules and vitamins, and secreting amino acids, proteins 
and glycolipids.2 Only small molecules can be absorbed across the body surface, 
aided by nutrient concentration gradients.3 The cestode‟s location within the 
intestine, below the site of the bile ducts and other glands associated with the 
duodenum, enables absorption to occur after host digestive processes. 
Microscopical projections on the body surface increase surface area for 
absorption,4 with developmental and regional differences along the tegument.5 
Dependent upon the host for its nutritional requirements, the life expectancy of 
H. diminuta is undetermined, surviving until the death of the host.6 Fertilised 
proglottids are passed in the faeces, and are consumed by an insect 
intermediate host,7 commonly the mealworm Tenebrio molitor or the flour beetle 
Tribolium confusum. 8  An oncosphere penetrates the midgut and enters the 
haemocoel, developing into a cysticercoid. 9  Development is in stasis until 
ingestion by a rat, where the cysticercoid is absorbed into the bloodstream and 
migrates to the digestive system.10 Maturation occurs over the next 2-3 weeks 
with the adult tapeworm approaching its maximum size at approximately 15 

                                                 
1 Neil A Campbell et al, Biology (Pearson Education, 8th ed, 2009). 
2Andrew Hall, „Dietary Protein and the Growth of Rats Infected with the Tapeworm Hymenolepis diminuta‟ 
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3 Ibid; Dimas F Mettrick, „Hymenolepis diminuta: The Microbial Fauna, Nutritional Gradients, and 
Physicochemical Characteristics of the Small Intestine of Uninfected and Parasitized Rats‟ (1971) 49 Canadian 
Journal of Physiology and Pharmacology 972. 
4 Hall, above n 2. 
5 Michael B Dwinell et al, „Hymenolepis diminuta: Mucosal Mastocytosis and Intestinal Smooth Muscle 
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(2004) 19 Alimentary Pharmacology and Therapeutics 167. 



56 Cross-sections | Volume IX 2013 

 

days post infection (dpi).11 The size attained is inversely proportional to the 
number of worms inhabiting the small intestine, a phenomenon known as the 
„crowding effect‟.12 
 
H. diminuta are actively motile within the small intestine,13 with a circadian 
migratory cycle correlating with host food intake.14 When food is consumed, the 
cestode migrates orally.15 As the food moves distally through the small intestine 
with gastric emptying, migration occurs towards the caudal region, remaining 
in the lower jejunum and ileum.16 In the initial stages of development, location 
of the cestode is in the orad region only, with migration increasing to include 
the entire small intestine, from the distal part of the duodenum to the distal 
jejunum and ileum, from 8dpi.17 This migratory behaviour is affected by the 
central nervous system (CNS), enteric nervous system (ENS) and lumenal 
content, with neurogenic secretions in particular playing a role in regulation.18 
Changing 5-hydroxytryptamine (5-HT) concentrations in the small intestine 
cause migration to occur.19 5-HT is secreted in response to the presence of food 
within the stomach, increases the motility of smooth muscle in the small 
intestine,20 and thus the time available for absorption.21 
 
Read defines parasitism as a symbiotic relationship whereby one organism 
benefits at the expense of another.22 Yet harm to the host need not be the only 
defining feature, with effects often unclear. 23  One must be aware of the 
evolutionary dynamics within host-parasite relationships, an „arms race‟ of 
sorts, with each organism co-evolving due to changing selective pressures as 
exerted by the antagonistic organism. This metaphor, also known as the Red 
Queen hypothesis, was proposed by Van Valen to describe the biological 

                                                 
11 Larry S Roberts, „Developmental Physiology of Cestodes.I. Host Dietary Carbohydrate and the “Crowding 
Effect” in Hymenolepis diminuta‟ (1966) 18(2) Experimental Parasitology 305; Hall, above n 2; Andreassen, Bennet-
Jenkins and Bryant, above n 7; Kosik-Bogacka et al, above n 6. 
12 Roberts, above n 11. 
13 Michael B Dwinell, Paul Bass and John A Oaks, „Intestinal Myoelectric Alterations in Rats Chronically 
Infected with the Tapeworm Hymenolepis diminuta‟ (1994) 267 American Journal of Physiology G851. 
14 Mettrick, „Microbial Fauna, Nutritional Gradients, and Physicochemical Characteristics‟, above n 3; Dwinell et 
al, „Mucosal Mastocytosis‟, above n 5; Ruth M Wise, Paul Bass and John A Oaks, „Myoelectric Response of the 
Small Intestine to the Orad Presence of the Tapeworm Hymenolepis diminuta‟ (2001) 87(6) Journal of Parasitology 
1255. 
15 Dwinell, Bass and Oaks, „Intestinal Myoelectric Alterations‟, above n 13. 
16 Ibid; Hall, above n 2; Wise, Bass and Oaks, „Myoelectric Response of the Small Intestine‟, above n 14. 
17 Dwinell et al, „Mucosal Mastocytosis‟, above n 5; Dwinell, Bass and Oaks, „Intestinal Myoelectric Alterations‟, 
above n 13. 
18 Wise, Bass and Oaks, „Myoelectric Response of the Small Intestine‟, above n 14. 
19Andreassen, Bennet-Jenkins and Bryant, above n 7. 
20 Ibid. 
21 Hall, above n 2. 
22 Clark P Read, Parasitism and Symbiology: An Introductory Text (Ronald Press, 1970). 
23 Gayle Dranch Insler and Larry S Roberts, „Hymenolepis diminuta: Lack of Pathogenicity in the Healthy Rat 
Host‟ (1976) 39 Experimental Parasitology 351; Ronald B Podesta and Dimas F Mettrick, „Pathophysiology and 
Compensatory Mechanisms in a Compatible Host-Parasite System‟ (1975) 54 Canadian Journal of Zoology 694. 
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process by which organisms evolve not necessarily to gain greater reproductive 
success, but to simply survive within their dynamic environment. 24  An 
adaptation within one population renders it necessary for the antagonistic 
population to evolve a defensive mechanism. It has been proposed that the 
more highly evolved and long-standing relationships demonstrate the least 
pathology, with tapeworms the least pathogenic of intestinal helminths. 25 
Unlike invasive nematodes that are expelled from the definitive host in an 
immunologically dependent response, cestodes are not rejected from the small 
intestine. They are non-tissue invasive so there is no direct contact with the 
enteric immune system.26 This may account for the lack of pathology associated 
with infection, with neither diarrhea nor host weight loss experienced.27 The 
latter may be due to the absorption of nutrients that are in excess to the 
requirements of the host. Immunomodulatory molecules secreted by parasitic 
helminths may enable them to evade and/or suppress the host‟s immune 
response in order to survive to maturity.28 
 
H. diminuta is well-adapted to the rat, shown to affect the morphology, 
physiology, immunological response, biochemistry, and, to some extent, the 
behaviour of the rat host. The following specific effects have been observed in 
infected hosts: villous atrophy and fusion; 29  increased intestinal length; 30 
smooth muscle hypertrophy;31 mucosal mastocytosis in the ileum;32 decreased 
intestinal transit;33 alteration of intestinal myoelectric patterns;34 reduction in 
macrophage activation;35 up-regulation of TLR2 and TLR4 (toll-like receptor) 
gene expression in small and large intestines;36  modulation of the Th1-Th2 
cytokine balance;37 a lower number of eosinophils and basophils;38 inhibition of 

                                                 
24 Leigh Van Valen, „A New Evolutionary Law‟ (1973) 1 Evolutionary Theory 1. 
25 Podesta and Mettrick, above n 23. 
26 Michael B Dwinell, Paul Bass and John A Oaks, „Hymenolepis diminuta Fractions but not Previous Tapeworm 
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27 Dwinell, Bass and Oaks, „Intestinal Myoelectric Alterations‟, above n 13; Dwinell et al, „Mucosal 
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30 Kerry L Dwinell et al, „Effect of Surgical Alteration of the Rat Gastrointestinal Tract on the Growth and 
Development of Hymenolepis diminuta‟ (2001) 87(4) Journal of Parasitology 721. 
31 Dwinell, Bass and Oaks, „Hymenolepis diminuta Fractions‟, above n 26. 
32 Ibid. 
33 Ibid. 
34 Ibid. 
35 Johnston et al, above n 28. 
36 Kosik-Bagacka et al, „Toll-Like Receptor Genes‟, above n 27. 
37 Hunter and McKay, above n 10. 
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sodium and chloride ion transport across the intestinal epithelium;39 lowering 
of RBC count and haemoglobin concentration;40 increased oxidative stress;41 
reduced activity of anti-oxidant enzymes;42  lowering of the intestinal pH;43 
decreased number of microorganisms present in the small intestine and colon44 
and increased maternal investment in the rat host‟s current litter. 45  The 
antagonistic effect of this in the rat, in relation to the Red Queen hypothesis, is 
not necessarily overt, although compensatory mechanisms in the gut have been 
studied46 with the possibility that the above effects have a protective function 
for the rat. Yet, to quote Peter Calow, „rabbits are running faster than foxes, 
because the rabbit runs for its life, while the fox is only after its dinner‟.47 The 
main body of this paper will focus upon the electrophysiological changes which 
occur in the rat resulting from chronic H. diminuta infection, discussing 
specifically the alterations to myoelectric patterns in the small intestine. 
 
To understand the effect of infection upon the myoelectric activity of the host 
intestine, one must first understand the environment in which the parasite has 
evolved. The small intestine is the main site of absorption within the 
mammalian digestive system, extending from the pyloric sphincter to the 
ileocecal valve. 48  Intestinal motility is controlled by the CNS, ENS and 
endocrine secretions,49 working in concert to ensure oral to anal movement of 
food boluses. Neural and endocrine cells are of the same developmental origin, 
having arisen from migrating neuroectodermal cells,50 and as such, compounds 
produced by intestinal endocrine cells can bind with receptors in, and transmit 
information to, the brain, and vice versa, with intercommunication between the 
systems thus occurring. For example, ghrelin released from the stomach travels 
via the bloodstream and the autonomic nervous system (ANS) to the 
hypothalamus, where it stimulates the release of compounds which initiate 
appetite.51 A complex relationship of innervation and inhibition of the ANS by 
hormones and peptides from various tissues and glands is present. Note that 
the CNS is not intrinsic to digestion, 52  with the ENS largely independent, 
                                                 
39 Ibid. 
40 Ibid. 
41 Kosik-Bagacka et al, „Activity of Anti-Oxidant Enzymes‟, above n 6. 
42 Ibid. 
43 Mettrick, „Microbial Fauna, Nutritional Gradients, and Physicochemical Characteristics‟, above n 3. 
44 Ibid; Insler and Roberts, above n 23. 
45Charlene Willis and Robert Poulin, „Effects of the Tapeworm Hymenolepis diminuta on Maternal Investment in 
Rats‟ (1999) 77 Canadian Journal of Zoology 1001. 
46 Podesta and Mettrick, above n 23. 
47 Peter P Calow, The Blackwell’s Concise Encyclopaedia of Ecology (Blackwell Science, 1999). 
48 Elaine N Marieb and Katja N Hoehn, Human Anatomy and Physiology (Pearson, 9thed, 2013). 
49Dwinell et al, „Effect of Surgical Alteration‟, above n 30; Kerry L Dwinell et al, „Small Intestinal Transections 
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although its input can alter enteric function as the two systems are connected 
via afferent visceral fibers, with motor fibres of the ANS synapsing to neurons 
in the intrinsic plexuses.53 
 
The ENS is the intrinsic nervous system associated with the gastrointestinal 
tract, with neural networks lining the alimentary canal. 54  Composed of the 
submucosal plexus in the submucosa and the myenteric plexus between the 
circular and longitudinal muscle layers, it allows intercommunication and 
coordination of muscle innervation.55 Nerves from the former extend down into 
the latter, and to the lumen of the digestive system, with ganglia interconnected 
by un-myelinated fibers.56 Innervation is by the ANS with endocrine cells acting 
as effectors, responding to distention of the intestine and food type, through 
specific receptors. Extending along the entire length of the digestive system, 
signals can travel from the oesophagus to the caecum, where an interruption in 
signaling occurs prior to the large intestine.57 Information gained by the ENS is 
integrated with the ANS to innervate associated tissue, stimulating peristalsis, 
enzyme release and other digestive functions, in coordination with endocrine 
cells. Motility of the small and large intestines is controlled by ENS pacemaker 
cells and local reflex arcs between enteric neurons. 58  The main processes 
involved are segmentation and peristalsis, with the polarity and frequency of 
contractions controlled by intestinal pacemaker cells located at the entrance of 
the common bile duct.59 
 
The process of segmentation by smooth muscle contraction mixes intestinal 
contents with digestive juices, stimulated by an increase in frequency of 
depolarisation of pacemaker cells in the circular muscle of the duodenum.60 The 
contraction and relaxation of smooth muscle causes a „back and forth‟ motion, 
with a slow net movement of the food bolus towards the ileocecal valve.61 These 
short-distance peristaltic waves allow sufficient time for digestive processes to 
occur, in particular absorption of nutrients across the intestinal epithelium.62 
Following absorption, motilin is released from the duodenal mucosa, 
stimulating „true‟ peristaltic movement. 63  Directionality of peristalsis arises 
from innervation and inhibition of the ANS via the action of endocrine cells, as 
coordinated by the ENS. Serotonin is released from the mucosa and binds to 5-
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HT4 receptors in calcitonin gene-related peptide (CGRP)-releasing interneurons 
in the ENS.64 These synapse onto acetylcholine/substance P motor neurons in 
the oral direction, causing contraction of circular muscle. In the anal direction, 
they synapse onto inhibitory neurons, releasing vasoactive intestinal peptide 
(VIP) and pituitary adenylatecyclase activating peptide (PACAP) to cause 
relaxation of the circular muscle below the food bolus. Nitric oxide synthetase 
(NOS) may also play a role. These contractile waves are initiated proximally, 
sweeping along the intestine, beginning more distally with each successive 
innervation.65 
 
Thus, two distinctive intestinal electrical patterns are produced by smooth 
muscle contraction in the non-infected rat. 66  The digestive pattern occurs 
following a meal, associated with the physical process of segmentation as 
described above, with random spike potentials superimposed upon slow 
waves. 67  Between meals the interdigestive pattern occurs, typically cycling 
between slow waves with no spike potentials and three phases of spike 
potentials every 15 minutes that migrate distally. 68  This is the migrating 
myoelectric complex (MMC), with phases I, II and III each having unique 
spiking patterns. 69  Phase III is the most distinctive, and is the primary 
propulsive force between feeding periods.70 95-100% of its slow waves contain 
spike potentials,71 with lumenal debris swept to the colon.72 This is thought to 
prevent the colonisation or overgrowth of non-adherent toxigenic bacteria.73 
MMC is more frequent in the orad region, with conversion from digestive to 
interdigestive able to occur while food remains in the stomach.74 
 
Chronic infection with H. diminuta alters this pattern of intestinal activity, with 
myoelectric patterns during the interdigestive period characterised by: a 
simultaneous decrease in cycling of MMC, a decrease in the number of phase III 
initiated and reaching the length of the small bowel;75 an increase in spike 
potential, 76  and; the appearance of two static, non-migrating and non-
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propagative electrical patterns, repetitive bursts of action potential (RBAP) and 
sustained spike potentials (SSP).77 These alterations in myoelectric activity, seen 
from 8dpi,78  reflect an increase in smooth muscle contractility, linked with 
prolonged, or delayed, lumenal transit.79 
 
Russell and Castro proposed that propulsive myoelectric changes within the 
host‟s gastrointestinal tract are responsible for the discharge of adult worms, 
demonstrating that adult nematodes are expelled from the host within 12-21 
days.80 Yet infection with H. diminuta does not induce a „self-cure‟ response.81 
Specific alterations in myoelectric patterns as triggered by nematode infection, 
such as increased lumenal transit and the presence of the highly propulsive 
migrating action potential complex (MAPC), are suggested to be involved with 
host rejection.82 The decreased lumenal transit and presence of nonmigrating 
myoelectric changes in cestode infection may be important conditions for 
preventing expulsion.83 It seems that the pattern of intestinal motility linked 
with a „self-cure‟ phenomenon is not present, though it equally may be 
overridden or simply not successful, with the mechanisms used by H. diminuta 
to maintain infection not fully understood.84 
 
This significant decrease in MMC frequency and increase in overall myoelectric 
spiking during the interdigestive period, representing an increase in smooth 
muscle contractility and a reduction in propulsive activity, are more intense in 
the distal small intestine, with RBAP and SSP most prominent in the ileum and 
lower jejunum when physically occupied by the tapeworm. 85  An increased 
duration of phase II is also experienced in this location.86 Lumenal transit is 
decreased regionally, with maximal delay caudad, aligning with maximal 
myoelectric alterations.87 This causes a reversal of expected spike potentials as 
compared to the non-infected rat, being minimal orad.88 It has been proposed 
that this gradient is involved in maintaining parasite location and initiating 
anterior migration, yet it is unknown whether the spike potential activity 
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gradient follows the tapeworm proximally as it migrates.89 As the location of 
the tapeworm within the small intestine directs these regional effects, it seems 
to suggest that myoelectric alterations act as a protective mechanism, in that it 
is more pronounced in the caudal intestine where the parasite is seemingly 
more vulnerable to expulsion. This statement is supported by the finding that 
survival is decreased when CNS and ENS input to the small intestine are 
altered or absent.90 In addition, smooth muscle hypertrophy, the thickening of 
the muscularis as observed 20dpi, 91  is linked with changing myoelectric 
patterns that reflect increased contractility. The increased „work‟ that results 
causes changes in structure and function, potentially associated with alterations 
of homeostatic regulations as caused by tapeworm presence. 92  As 
hypertrophied muscle has greater volume capacity and compliance, the 
increased mass enables a greater force to be exerted on contraction,93 potentially 
enhancing the protective effect of intestinal motility for the tapeworm, thus 
centralised in the distal small intestine. Note that there are no changes to the 
normal digestive phase pattern in any region of the small intestine, while the 
tapeworm is located oradly.94 
 
The effect on interdigestive motility patterns has mechanistic similarities to 
partial intestinal obstructions.95 Characteristics of the latter include decreased 
propulsion, bacterial overgrowth, smooth muscle hyperplasia and hypertrophy 
and myoelectric alterations.96 All but the second are experienced with chronic 
cestode infection. Yet this explanation alone does not account for the regional 
differences experienced. It has been hypothesised that the tapeworm either 
directly or indirectly stimulates myoelectric alterations via physical presence, 
the host immune response, or through alteration of the intestinal environment.  
 
The physical presence of the tapeworm could be argued to be responsible for 
myoelectric alterations, as these are increased in the caudal intestinal segment 
in which the tapeworm is primarily located, with a decreasing spike potential 
further away from the parasite.97 However, the presence of the parasite in the 
orad small intestine during the satiety stage, as electrophysical activity changes 
from digestive to interdigestive, causes no alteration, with normal phase III 
recorded.98 The exception to this observation is at 10dpi.99  This observation 
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may be due to differences in host-parasite communication, with the orad region 
perhaps either lacking receptors for, or down-regulating the effect of, signaling 
molecules secreted by the tapeworm, or the cessation or modification of 
secretion.100 During the satiety period, although the rat ceases consuming food, 
gastric emptying continues, causing the orad region to be rich in nutrients.101 
This may contribute to the inhibition of interaction between H. diminuta and the 
orad small intestine, thus causing normal myoelectric patterns to be 
perpetuated.102 In addition, as the tapeworm migrates distally with the food 
bolus, alterations are not induced as it passes through each intestinal section.103 
A uniform initiation of local myoelectric and lumenal transit changes is not 
experienced, with the duodenum/orad jejunum and ileum/caudad jejunum 
responding differently to tapeworm presence.104 This may be due to differences 
in tapeworm signaling, related to development variation along the tegument, or 
distribution of host receptors, which may vary according to regional function of 
the intestine.  
 
The decreased incidence of phase III within the MMC, the main propulsive 
force which „cleans out‟ the small intestine, would be assumed to cause 
bacterial overgrowth. Endogenous and pathogenic bacteria can play a 
regulatory role within the lumen,105 leading to the suggestion that overgrowth 
may lead to the myoelectric alterations. Despite this expectation, intestinal 
helminth infection is associated with a decreased number of aerobic bacterial 
colonies and no change to that of anaerobic bacteria.106 The enteric microflora is 
not myoelectric-stimulating.107 Aerobic gram-positive cocci and gram-negative 
bacilli are significantly affected by the presence of H. diminuta,108 but why is this 
effect different to that of anaerobic bacteria? The parasite may compete for 
required nutrients, or cause an increase in bacterial translocation across the 
epithelium.109 Another possibility is the negative effect of secretory or excretory 
products on the bacterial populations, counteracting overgrowth that may 
otherwise occur. 
 
Onset of myoelectric alterations coincides with intraspecific tapeworm 
regulation of biomass, also known as the „crowding effect‟. 110  Substances 
secreted into the lumen may interact with the intestinal epithelium, modifying 

                                                 
100 Ibid. 
101 Ibid. 
102 Ibid. 
103 Ibid. 
104 Ibid. 
105 Dwinell et al, „Intestinal Transit and Enteric Aerobic Bacterial Populations‟, above n 70. 
106 Ibid. 
107 Ibid. 
108 Ibid. 
109 Ibid. 
110 Dwinell, Bass and Oaks, „Intestinal Myoelectric Alterations‟, above n 13. 



64 Cross-sections | Volume IX 2013 

 

contractions and thus playing a role in intestinal motility through concurrent 
regulation. 111  Another plausible explanation is that the developing worms 
provide a tactile stimulus, as they begin to approach maximal size.112 Following 
tapeworm removal, myoelectric activities in the host return to normal,113 with 
no immune memory response evident following primary infection.114 This is in 
contrast to subsequent nematode infections that trigger an earlier onset of 
rejection.115 In the latter case, the parasite interacts with the intestinal mucosa, 
with host-parasite communication mediated by immune components of the 
lamina propria.116 Myoelectric alterations for nematode infection can thus be 
anamnestically stimulated by immunomodulatory mechanisms. 117  These 
changes are associated with pathogenic diarrhea and other symptoms of 
disease,118 proposed to be an adaptive response of the bowel to create a hostile 
environment, leading to expulsion.119 Cestode infection is not associated with 
mucosa penetration and subsequent inflammation of the intestinal wall120 as is 
with nematodes, yet it is associated with mucosal mastocytosis.121 This occurs 
regionally at the site of maximal myoelectric alteration, with mucosal mast cell 
hyperplasia occurring two weeks following onset. 122  Therefore, while the 
enteric immune system is still involved in the overall response to infection, it is 
not required for the initiation or maintenance of myoelectric alterations. Thus, 
stimulation is not by a host immune regulatory component, but directly by the 
parasite.123 
 
One therefore needs to ask whether tapeworm presence per se is required to 
initiate myoelectric alterations. Tapeworm fractions cause equivalent alterations 
in uninfected rats, with SSP and RBAP activity stimulated in the absence of 
worm biomass and migration. 124  Changing motility is thus not simply a 
response to tapeworm presence, suggesting that neither intestinal stretch nor 
mechanoreceptors are responsible. Hormones secreted by endocrine cells, 
involved in the regulation of digestive processes, can be synthesised by other 
organisms. While their intrinsic function may not be identical, their production 
may be able to extrinsically modify or regulate physiological processes. For 
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example, the augmentation of gut contraction may be the implicit effect of an 
increase of 5-HT levels in the intestinal lumen. It is plausible that cestodes are 
able to manipulate host digestion according to nutrient need, as the rate of host 
absorption affects the time that nutrients are available within the intestine for 
the cestode itself to absorb,125 and the rate of amino acid absorption by the 
intestinal mucosa affects the rate of growth of the tapeworm.126 Nematodes of 
the genus Nippostrongylus are known to release a molecule that is similar to a 
putative enteric neurotransmitter which alters intestinal smooth muscle 
contraction in vivo.127 H. diminuta is able to synthesise a number of similar 
molecules, and thus may contain an analogous molecule within its tegumental 
vesicles, or tissue. 128  A secretory substance may thus act as a signaling 
molecule, triggering induction of altered myoelectric activity.129 
 
While H. diminuta resides only in the small intestine, its effects in regards to 
altering intestinal motility are not necessarily limited to this location. ENS input 
from the stomach and/or from the colon may also play a part in regulating 
RBAP and SSB, with transection from the locus of stimuli, the pacemaker 
influence, decreasing slow wave frequency.130 It is known that entero-enteric 
reflexes are intrinsically involved in ENS regulation, with moderate mechanical 
or chemical stimuli from the alimentary canal causing motor responses in 
distant regions of the intestine.131 Further evidence includes the propagation of 
interdigestive MMC patterns from the stomach to the duodenum, and phasic 
patterns from the ileum to the caecum and colon.132 Nerve reflexes are thus not 
isolated to a single organ, with each playing a role in overall regulation and 
response mechanisms. Both the CNS and ENS have a role in maintaining 
helminth infection, with loss of entero-enteric reflexes, caused by CNS 
denervation and transection at the duodenum and ileum, causing a decrease in 
the intensity of infection.133 Under the same experimental condition, RBAP and 
SSP frequencies were reduced. Absence of neuro-reflexes from the stomach, 
caecum and colon, as described above, was thought to cause this.134 Phase III of 
the MMC and the percentage of slow waves associated with spike potentials 
were not affected, suggesting that these are not regulated by gastro-enteric or 
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entero-colonic reflexes. 135  In addition, continuity of the ENS with the 
gastrointestinal tract is needed for maximal RBAP and SSP activity.136 Thus, 
input from the CNS or the ENS is necessary, not only in relation to myoelectric 
alterations, but also in perpetuating helminth infection. 
 
To conclude, chronic helminth infection of the rat causes alterations in 
myoelectric activity, associated with changes in smooth muscle contractility. 
Cycling of MMC is decreased, especially pronounced within phase III of the 
complex, overall spike potential is increased, and the nonmigrating, 
nonpropagating RBAP and SSP appear. Linked with delayed lumenal transit, 
and most intense at the distal end where the tapeworm spends the majority of 
its time, it is proposed that these changes provide a protective effect, involved 
in preventing the expulsion of the parasite from the host. Myoelectric 
alterations have little effect on the digestive and absorptive functions of the 
host,137 nor affecting overall health or life span.138 Digestion and absorption of 
nutrients may be enhanced by these changes, as lumenal transit is delayed,139 
perhaps accounting for the lack of host weight loss experienced. The host-
parasite relationship may thus be enhanced by this phenomenon. Changes are 
stimulated by a substance secreted by the tapeworm that may act as a signaling 
molecule. The mechanism by which this occurs remains unknown. What causes 
the secretion of the particular substance to cause an effect at 8dpi specifically? 
Does the tapeworm secrete it uniformly along the length of the intestine, or 
differentially according to its location? What is the secreted substance in 
question? Is it a single compound, or is the effect the result of a biochemical 
pathway? As the ENS extends along the entirety of the gastrointestinal tract, 
what is the impact of the secreted substance on other organs within this system? 
To address the question of changing myoelectric activity in other regions of the 
gastrointestinal tract, bipolar electrodes could be surgically implanted on the 
serosal side of the stomach, at both the fundus and antrum, along the caecum, 
the colon and along the large intestine to the rectum. Recordings would be 
taken during the interdigestive period, when the tapeworm is located in the 
lower jejunum and ileum. Results would indicate any alterations in myoelectric 
activity, and thus smooth muscle contractions, in these areas. 
 
Answering these questions is essential in increasing understanding of the 
process of myoelectric alterations within the small intestine of the rat as caused 
by chronic helminth infection. The potential use of helminth parasites in a 
clinical setting has been proposed, due to the lack of pathology associated with 
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infection, and data from animal models and clinical observations which suggest 
therapeutic benefit and symptomatic relief for multiple sclerosis, type I diabetes 
mellitus, asthma and allergic airways sensitivity, inflammatory bowel disease, 
and certain models of encephalitis and colitis, through parasitic helminth 
infection.140 Incidence of immunological disorders, and autoimmune, allergic 
and chronic idiopathic inflammatory diseases is greatest in industrialised 
societies, and, within countries, in urban areas.141 The hygiene hypothesis, as 
proposed by David P. Strachan in 1989, points to the increasing use of 
antibiotics, vaccines, and the higher importance placed upon, and accessibility 
of, personal hygiene and sanitation, as suppressing the natural development of 
the immune system.142 In preventing exposure to bacterial and viral infections 
during childhood, TH1 cells are insufficiently stimulated, and are thus unable 
to counterbalance the development of TH2 cells. 143  Interrupting the host-
parasite relationship between the human gastrointestinal tract and helminth 
parasites (de-worming), associated with responses stimulated by TH2 cells, 
may have contributed to the emergence of these conditions. Epidemiological 
data may be correlative, with the validity of statistics biased towards certain 
populations, yet there is accumulating experimental data in support of this 
seemingly tenuous causative link. 
 
However, it is vital that the intricacies of helminth infection, like that of H. 
diminuta, are thoroughly explored, with evidence from controlled experiments 
needed to substantiate the hypotheses linking infection with relief of symptoms 
of inflammatory disease. There is currently limited human data available, with 
the unfavourable image surrounding parasites somewhat contributing to this 
fact.144 As the host-parasite relationship is key to the effects which occur, there 
may be unwanted side-effects associated, with deleterious effects arising under 
conditions other than those studied experimentally.145 Despite being shown in 
some cases to be of benefit in reducing, preventing and treating a variety of 
gastrointestinal diseases, there are contrasting studies proposing that helminth 
infection can enhance gut disease associated with bacterial infection and 
promote septicemia,146 and may cause the development of more severe colonic 
disease in cases of patients with elevated IL-13 levels and/or eosinophilia.147 It 
is thus vital that the use of helminth therapy is considered in relation to the 
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specific pathophysiology of the patient.148 Due to the nature of experiments, run 
on a limited time-scale, there may be long-term effects associated with infection. 
It is thus important that the effects of helminths like H. diminuta continue to be 
studied, including resulting myoelectrical alterations to the small intestine, and 
larger gastrointestinal tract. 
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Artwork Details 

 
Untitled (2012)  Lucy Chetcuti 
 Acrylic and Oil on Canvas 

 
Red lips, round hips & Chanel No. 5 (2013) Matilda Hillam 
 Screenprint 

 
Film still (2013) Matilda Hillam 
 Screenprint 
 
Icons of Industry (2012) Janis Lejins 

Found objects, nails, acrylic paint, oil paint, watercolours, gouache, crayola crayon, spray-paint, gold, dirt, 
micro-controller computer, LED light strips, wiring, fibre-based silver gelatin prints, inkjet prints, silk, wood 

panel and frames 

 
@Justinbieber (2013) Janis Lejins 

Generative multimedia installation - microcontroller computer, ethernet cable, thermal printer, receipt paper 

 
Chrysallis (2012) Anthea ‘Billie’ Parsons 
 Aluminium wire, plaster, canvas, nylon, sand, PVA 

 
Untitled (2013) Tristan Sidgwick 
 Woodblock print 

 
Untitled (2013) Tristan Sidgwick 
 Woodblock print 
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Artists 
 
Lucy Chetcuti 
Lucy Chetcuti is currently in her second year of a Bachelor of Visual Arts 
majoring in painting. She is concerned with the shared human experience, and 
seeks to connect spiritually and emotionally with the audience. The Classics, 
Plato and Aristotle, Greek mythology, Eastern philosophy and mythology, 
Hinduism, the tarot, and astrology help her make sense of the world. She is 
influenced by Salvador Dali’s idea of critical paranoia. She is interested in using 
the abject and confronting the imagination to evoke meaning and spiritual 
understanding. Artists who influence her work include; Mark Rothko, Francis 
Bacon, Salvador Dali, Jenny Saville, Ricky Swallow, Ron Mueck, and Michaël 
Borremans. 
 
Matilda Hillam 
Matilda is a current Bruce Hall resident in her second year of her Bachelor of 
Visual Art Degree majoring in Printmedia and Drawing. 
 
Janis Lejins 
Janis is a current Bruce Hall resident in his third year of a combined Bachelor of 
Visual Arts/Arts degree. His majors are Art History & Photomedia and minors 
are Art Theory & Visual Arts Practice. Increasingly his work investigates 
relational parallactic aspects of Art. Next year Janis hopes to complete his 
undergraduate program and commence a combined Honors program in the 
hope to one day have a prosperous and lucrative career in the arts, if this fails 
Janis plans to become the cultural attaché to the Palmer United Party in the 
House of Representatives. 
 
Anthea ‘Billie’ Parsons 
Anthea is a current Bruce Hall resident and studies Honours in Sculpture at the 
ANU. 
 
Tristan Sidgwick 
Tristan Sidgwick is a Visual Arts student undertaking the first year of a 
Printmedia & Drawing Major. He currently studies Japanese, Pan-Asian Art 
theory and printmaking methods both traditional and contemporary. His 
involvement with visual art developed from obsessively drawing and reading 
comics from the age of twelve, while his artistic practices still derive from this 
his focus is now on creating combination of popular culture and irreverent 
humour to deliver accessible art.  
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Artist’s statements 
 
Lucy Chetcuti ‘Untitled’ (2012) 
  
Untitled, 2012 seeks to provoke the viewer’s inner psyche and an emotional 
response to the physicality of human life. It seeks a spiritual conversation with 
the viewer, rather than a conceptual one. Untitled 2012 encourages the viewer 
to use their imagination to explore their inner psyche as they search for 
recognizable symbols and meaning in the work. The meaning of the work is 
found in each viewer’s emotional response to the work. Viewers may be left 
with a feeling that this desire has not been fulfilled. Untitled, 2012 is part of a 
greater body of work titled Impressions of Expressions. 
 
Janis Lejins ‘Icons of Industry’ (2012) 
 
This work was created as a part of a project operating conjunction with the 
National Museum of Australia. The brief was to make artworks about areas of 
the museum's landmarks collection. I worked with the 'Expanding The 
Economy' display. The majority of the objects on display were provided by the 
Rinehart Family or major mining companies. The collection includes the 
Museum's largest and most immovable object, a rock shovel bucket that cannot 
be removed without dismantling the Museum. In response to the spatial 
colonization of our national history by the self-styled secessionist 
revolutionaries, Lang Hancock and his daughter, I recolonized the visual 
narrative of mining in Australia with an alternate visual ethnicity - The French. 
My project appropriated works from French Visual history from the period of 
their initial claim to the West Australian Coast line. The Museum did not seem 
offended, an act which I saw as a very Australian thing: taking something that 
isn't yours and making it someone else’s. Now the majority of the body of work 
has been digitised and is now on permanent display by the Museum online. If 
you’re interested you can google it. 
 
Janis Lejins ‘@Justinbieber’ (2013) 

Someone once asked me if I made this Artwork. I replied that I didn't but I 
facilitated its construction. I informed him 45 million people made this artwork 
and I doubt that any one of them knew they were doing it. 
 
I told the person that I want to invent a method for facilitating social organism, 
fields of human relation, as a work of art. Rationally I created a machine that 
literally creates a receipt of human social transactions. This work accesses the 
internet via a tiny micro-controller computer running a customized code I 
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wrote. I told him that here the automated printer accesses Twitter and prints all 
messages directed at popstar Justin Bieber live. 
 
I informed the person that Justin Bieber has 45 million followers and that the 
installation lasted over a week and wasted well over 100 rolls of receipt paper. 
That the messages eventually had overrun the gallery space and spilled into the 
space beyond. I showed him the image of the work after 45 minutes and I 
gawked at how much it had grown. 
 
The person grunted that they didn't think it was art and kept cleaning up the 
paper that people from all over the world had inadvertently dropped on the 
floor without even knowing it. He told me it had become a trip hazard and trip 
hazards weren't art. I went home, I went on Facebook, and posted a status 
about it. Then I deleted it, just in case I annoyed another janitor somewhere on 
the other side of the world. 
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Red lips, round hips & Chanel No. 5 and Film Still (2013), Matilda Hillam 
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Icons of Industry (2012), Janis Lejins 
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@Justinbieber (2013), Janis Lejins 
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Untitled (2013), Tristan Sidgwick 
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Jean Baudrillard - The Death of Objective Reality and 
Nobuyoshi Araki - The Birth of Relative Realism 
 
Janis Lejins 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Figure 1: Untitled, Nobuyoshi Araki, from the Tokyo Lucky Hole series1 

 
 

 
 

                                                        
1 Akiko Miki, Yoshiko Isshiki and Tomoko Sato (ed), Nobuyoshi Araki: Self, Life, Death (Phaidon, 2011) 425. 
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*** 
 

‘A possible definition of the real is: that for which it is possible to provide an equivalent 
representation… This definition [of what is real] is contemporary with science which 

postulates a universal system of equivalences’.2 
 

‘… the real and the imaginary are confounded in the same operational totality…’3 
 

 ‘… the Orient has helped to define Europe (or the West) as its contrasting image, idea, 
personality, experience. Yet none of this Orient is merely imaginative. The Orient is an 

integral part of European material civilization and culture’.4 
 

‘In a world ordered by sexual imbalance, pleasure in looking has been split between 
active/male and passive/female. The determining male gaze projects its fantasy onto the 

female figure, which is styled accordingly’.5 
 

*** 
 

Baudrillard’s ‘The Hyper-realism of Simulation’ offered an alternate, discursive, 
paradigm to the traditional notion of an ‘objective reality’; Baudrillard 
repositioned reality as a relative construct built on an interface with a ‘total’ 
individual experience (encompassing both simulated and physical experiences), 
he called this hyper-reality. According to Baudrillard, reality’s functional space 
has now become cerebral; the impetus for the concept of the ‘real’ is the force of 
perception rather than the forms prescribed by somatic space. The perceptive 
amalgamation of the simulative and concrete environments force individual 
acts of interpretation that constantly form and reform the perceived mental 
‘landscape’ of hyper-reality relative to the individual. In this hyper-real system, 
meaning and identity become co-dependent constructs. The increased gravitas 
on the act of interpreting simulations; images, movies, media etc, within the 
hyper-real paradigm means that for better or ill, the individual mind is the crux, 
left solely to decipher, interpret, navigate and ultimately construct, a whole 
system of ‘reality’.  
 
Thus, the function of art in this system is not solely ‘communicative’, nor solely 
didactic. Those ideals are rendered slightly spurious once the role of images 

                                                        
2 Jean Baudrillard, ‘The Hyper-realism of Simulation’ in Charles Harrison and Paul Woods (eds), Art in Theory 
1900 – 2000 (Blackwell Publishing, 2003) 1018-20.  
3 Ibid. 
4 Edward Said, Orientalism (Penguin Books, 2003) 2. 
5 Laura Mulvey, ‘Visual Pleasure and Narrative Cinema' (1975) 16 Screen 6-18; reprinted in Laura Mulvey, Visual 
and Other Pleasures (MacMillan, 1988). 
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becomes so individually relative and potentially significant. From this 
paradigmatic view, art can become material to an experiential reality. Within 
Baudrillard’s system an interpretation of the visual ‘ciphering script’,6 the 
image, supersedes the image itself. This interpretation can engender a 
somewhat circular act of self-determination; it ultimately defines the reality 
individuals perceive which as a result informs the individuals themselves.  This 
perspective drove Victor Burgin to later note that fundamentally Baudrillard’s 
implication is clear; perhaps images no longer have to communicate to us as 
much as enable a simulative space for the audience or society to interface with 
themselves.7 

 
*** 

 
‘Today, the real and the imaginary are confounded in the same operational totality, and 

aesthetic fascination is simply everywhere’.8 
 

‘This is no longer a productive space, but a kind of ciphering strip, a coding and 
decoding tape, a tape recording magnetised with signs. It is an aesthetic reality, to be 

sure, but no longer by virtue of art's premeditation and distance, but through a kind of 
elevation to the second power, via the anticipation and the immanence of the code’.9 

 
A situational analysis of Nobuyoshi Araki’s body of work illustrates some of 
the implicit dangers and opportunities that Baudrillard’s revaluing of the image 
and the resultant reconstitution of ‘reality’ enables. Araki presents a 
fundamentally biased aesthetic simulation of Japan that actively seeks to 
manipulate the audience’s perception of the cultural reality. The images seem to 
visually invite an audience’s attempt to critically reconcile the images into a 
personally relative, distinct, coherent, politically correct, visual argument. As a 
result the work induces a plethora of alternative and conflicting readings; 
alternate realities. One such visual discourse, that of Italian critic and curator 
Bruno Corà,10 can be read to be partly self-destructive to elements of 
contemporary ‘Western’ culture. Corà does this by illustrating a potentially 
latent Orientalist & misogynist ego within a Western critical apparatus by 
creating an ‘ontological and epistemological distinction between Orient and 
(most of the time) the Occident’.11 By critically validating Araki’s images, partly 
as a product of ‘traditional’ and alternate Japanese culture, Corà tacitly excuses 

                                                        
6 Baudrillard, ‘The Hyper-realism of Simulation’, above n 2. 
7 Miki, Isshiki and Sato, above n 1. 
8 Baudrillard, ‘The Hyper-realism of Simulation’, above n 2. 
9 Ibid. 
10 See Bruno Corà, ‘Nobuyoshi Araki: Reality discovered through Photography’ in Francesca Bernasconi (ed), 
Araki - Love and Death: [Museo D'arte Città Di Lugano, 23 Ottobre 2010 - 20 Febbraio 2011] (Cinisello Balsamo, 2010) 
339. 
11 Said, above n 4, 2. 
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the blatant sexism in the work. As a result the body of work identifies a danger 
in the loose and relative way audiences are now able, according to Baudrillard, 
to perceive and construct non-objective realities. In Nobuyoshi Araki’s work the 
audience capitulates on elements of the ‘Western’ construct of ‘reality’; the 
archaic notion of objectivity is debased, then deposed and ultimately 
supplanted with a clear and distinct shift toward a questionable cultural 
relativity.  
 

*** 
 

‘When the war ended I was five years old; I remember being given chocolate and 
condoms by the American soldiers. They said they were balloons! I belong to such a 

generation’.12 
 

Nobuyoshi Araki was raised in a culturally contradictory environment. Araki 
was born on the 25th of May 1940 in Minowa, in downtown Tokyo, near the red 
light district of Yoshiwara. In 1940 Japan signed the Tripartite Pact with 
Germany and Italy. On 9 March 1945, air raids over Tokyo killed over 100,000 
people and burnt down portions of the city. 2 months after Araki turned five a 
further 100,000 men, women and children were slaughtered in Hiroshima. The 
‘white lie’ of the American soldiers referred to in the quote above in a socio-
cultural context connotes a broader core dialectic of mid-late 20th century Japan; 
a nation torn between liberation and suppression. The children play with 
balloons naively, innocently, because they are denied the knowledge of the 
condoms’ general purpose; preventing the impregnation of the prostitutes of 
Tokyo who served American soldiers during the American occupation.13 The 
semiotics and an ambivalent, subjective, definitional relationship to an object 
here at once restricts and liberates the imagination of Araki. Holistically it can 
be argued that the analogy denotes the subjugation (in this case sexually and 
intellectually) of a dominant Western/Occidental persona over an apparently 
‘impressionable’, naive, Oriental imagination. It is clear when reading Araki’s 
biography there are cultural and social associations based fundamentally on 
conflicting and relative cultural perceptions and power relationships.  

 
Araki was given his first camera in 1952, the same year as the official end of US 
occupation, and his father subsequently bought him subscriptions to 
photographic magazines. It is evident that Araki’s early photographic and 
social development literally correlates with the literal and cultural destruction 
and reconstruction of Japan after the post-Second World War occupation. 

                                                        
12 Miki, Isshiki and Sato, above n 1. 
13 Araki grew up near the red-light district of Tokyo; according to the Biography(s) in Self, Life, Death this area 
was frequented by soldiers from the US army, who frequented the bordellos. See Miki, Isshiki and Sato, above n 
1. 
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Nobuyoshi Araki is biographically conjoined with an increasingly fundamental 
cultural dichotomy; dominant Western ideologies affecting an increasingly 
prosperous East. Araki graduated from university in 1963 and got a job at 
Dentsu, a major Tokyo advertising agency; he pursued photography after hours 
using Denstu’s equipment and studio facilities. Tokyo had now become the 
world’s largest city, houses had matured, and renowned Japanese ‘humanist’ 
photographers such as Shomei Tomatsu and Eikoh Hosoe grew in prominence, 
both of whom eventually played key roles in Araki’s thematic and aesthetic 
development.14 In 1964 Araki won the first Tayio magazine prize for his 
documentary series ‘Satchin’, a series of black and white photographs from his 
graduating film project that featured primary school students living in new 
apartment blocks in downtown Tokyo and in 1965 he held his first solo show, 
‘Satchin and His Brother Mabo’ on the same theme. It is important to 
acknowledge that Araki’s early life and career progressed parallel to major 
events in the rearrangement of Japanese identity and culture after the Second 
World War but also that his career was founded on the literal documentation 
(and thus simulation) of a naïve, young, innocent, culturally hybrid Japanese 
identity. The body of work as a result seems to historically invite readings that 
it is an exploration of the theme of the literal repatriation of Japanese identity to 
a ‘new’, increasingly ‘Westernised’, world. 
 
 
 

 
Figure 2: An image from the series Satchin and His Brother Mabo (1965) 

 

                                                        
14 Motoaki Hori, Moriyama-Shinjuku-Araki (Heibonsha, 2005) 286-92. 
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Figure 3: An image from the series Satchin and His Brother Mabo (1965) 

 

Araki’s subsequent work has become notorious in the Western Artworld15 for 
his insatiable penchant for street scenes, flowers, food, and primarily his 
photographs of brothels, rope bound geishas, seedy Shinjuku strip bars and sex 
clubs; viewers seem invited to broaden their cultural horizons and examine the 
fetishized eroticism apparently lurking beneath the polite façade of Japanese 
culture. In keeping with a ‘documentary’ pretext Araki’s output is prolific, 
cultivating the association that can be made between his work and Baudrillard’s 
hyper-real concept of ‘simulated’ reality. Araki’s 17-page long bibliography 
compiled in 2005 counting 354 book publications16 is a testament to this. 
Furthermore Araki has had solo exhibitions every year since 1972 and multiple 
solo shows (rarely less than five to ten) every year since 1976. Most of Araki’s 
images are untitled, appearing only within a greater series of innumerable 
works. A large proportion of photographs, but not all, have the date and time 
stamped on the negative that further entrenches the images in the concept of a 
linear, time-based, objective, documentary sense of a ‘truthful’, unrelenting, 
documentation of reality.  Thus the audience becomes easily visually immersed 
in an apparent unmitigated and unrelenting photographic stream of 
consciousness. The audience is easily able to perceive an apparently genuine, 
hyper-detailed, hyper-prolific, and therefore hyper-real, simulation of a 
Japanese male experience. By sheer quantity alone Araki leads audiences to 
believe that his life, his ‘objective’ reality, and his work, the simulation, are 

                                                        
15 See George Dickie, Art and the Aesthetic: An Institutional Analysis (Cornell University Press, 1974) 34. 
16 Bibliography originally from Kotaro Iizawa, Araki-bon! 1970–2005 (荒木本 1970–2005) / A Book of Araki Books! 
1970–2005 (Bijutsu Shuppansha, 2006). Despite the alternative title in English, the book is only in Japanese. For a 
similar bibliography by Iizawa, see Miki, Isshiki and Sato, above n 1. 
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inseparable and thus mutually exclusive.  
 
 
 

 
Figure 4: One of Araki's innumerable & untitled flower photographs, C-type print (taken from the book Self, 

Life, Death) 

 
 
 
 
 

 
Figure 5: Araki's dead wife in her coffin, note the date stamped on the bottom right hand corner. From his series 

Sentimental Journey/Winter Journey 1970-1990 (The duration of Araki's relationship) 
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Figure 6: The provocative cover of one of Araki's most successful books - Tokyo Lucky Hole, published by 

Taschen 

 

A proportion of European critics capitalise on Araki’s prolific output and hail 
him as a quasi neoflâneur driven by the modern urge to document every part of 
life: sometimes using prose seemingly torn verbatim from the catalogue-raison 
of any modernist street photographer. ‘In this flood of pictures, the 
photographer seems to shoot photos to the rhythm of his breath’.17 To an extent, 
Araki’s display of the work in Japanese galleries further encourages this 
reading. Araki is renowned for stapling, pinning and gluing his works to the 
walls and roofs of the gallery space such that there is ‘nothing to isolate them 
from the environment which they are been seen’.18 The critical perspective of 
Araki restoring the romantic notion of the prolific, situated, male, hyper 
creative, modernist artist, ‘long seemed doomed for extinction’,19 is from the 
point of view of Western Eurocentric art history, a valid point of view relative 
to the experiences of a Western audience. The Western Artworld often confers 
Araki’s work practice with significance through an antiquated process of 
institutional validation; treating images as; ‘(1) an artefact[s]’ that possess ‘(2) a 
set of aspects conferred upon the candidate for appreciation by some persons or 
persons acting on behalf of the Artworld’.20 The installation of the work thus 

                                                        
17 Peter Weiermair and Matt Gerald (eds), Japanese Photography: Desire and Void (Edition Stemmle, 1997) 12. 
18 Jonathan Watkins, ‘Ice that Doesn’t Melt’ in Akiko Miki, Yoshiko Isshiki and Tomoko Sato (ed), Nobuyoshi 
Araki: Self, Life, Death (Phaidon, 2011) 21. 
19 Christian Kravagna, ‘Bring on the Little Japanese Girls! Nobuyoshi Araki in the West’ (1999) 13(48) Third Text 
65, 67. 
20 Dickie, above n 15, 34. 
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fundamentally presents, to Western critics, an essentially ‘modern’ 
preoccupation of simulating an identity within a changing physical and cultural 
space in ever new and ever changing ways (in this case a flood of images). 
Further, the works emanate from a socio-cultural place that is ‘Other’ to the 
archetypal ‘West’ and thus may be read as existing beyond the realm of the 
Western ‘contemporary’. Because of the potential to perceive a parallelism 
between the whole practice of Araki with Western Modernism, many 
respondents then make a direct comparison such as that made by Bruno Corà21 
between specific works such as Man Ray’s Venus (Figure 8) and Araki’s 
Kinbaku series (Figure 7); a series depicting scenes of fetishized bondage using 
Geishas.  
 

 
Figure 7: A work from Araki’s Kinbaku Series, circa 1980s 

 
 
 

 
Figure 8: Venus Restauree Man Ray, 1936 

 

 

                                                        
21 Corà, above n 10, 339. 



94  Cross-sections | Volume IX 2013         Cross Sections | Volume IX 2013 

 

Man Ray’s work is part of the canon of twentieth century Western art and acts 
of bondage are prevalent in his work. Here the American photographer binds 
and constricts a Greek archetype, Venus the God of Love; the physical 
manifestation of the ideal of ‘love’ is constricted. In a formally similar manner to 
the way Araki constricts the Japanese sexual archetype of the Geisha, Araki’s 
action also has a clear formal point [Figure 9] of reference to the similarly 
prolific Ukiyoē masters22 and Corà also notes this precedent.23 It must be noted 
though that the Kinbaku works are photos of real women and exist within 
Araki’s larger body of work and are, aside from studio portraits, as a group of 
clearly constructed, staged images that become normalised and desensitised, or 
diffused, by a milieu of tens of thousands of legitimate ‘documentary’ 
snapshots which are created concurrently and are often displayed in the same 
setting. The staged and documentary works are unsegregated, often literally 
overlapping by virtue of Araki’s unconventional display methods; they are 
presented within a greater simulation of the ‘real’. It is clear that these works 
don’t actually fit the direct documentary based Silvy,24 (or perhaps also Cartier-
Bresson), -esque, vein of Satchin and His Brother Mabo or Sentimental Journey, 
which gained Araki notoriety and initiated connotations of modern parallelism. 
The Kinbaku images only superficially subscribe to the modernist sense of lived 
reality that so many Western critics try to court in Araki’s work.  

 
Araki’s works are generally untitled, the only explicit reference to ideals of 
Venus or love are often only made by Western critics based on superficial 
interpretations of a single images within. In the manifest image Araki may not 
be binding an emotion, an aesthetic impulse or a psychological construction, 
but simply displaying a constructed reality that he then, through his 
publications, dissimulates within the larger reality of his body of work. It is 
clear that a critical audience in Corà is projecting his own set of values, 
generated by previous encounters and interpretations of the broader body of 
work and personal cultural experience, onto the image. It is clear that from the 
Western perspective of Corà, the visually inert body of work visually advocates 
its reading through a ‘modern’ telescope. The body of work can be perceived as 
a visual continuum of experience of a Japanese identity in a destabilised and 
changing Japanese society.  
 
 

                                                        
22 Gian Carlo Calza, Ukiyo-e (Phaidon, 2005). 
23 Corà, above n 10, 340. 
24 Camille Silvy, a French photographer 1834-1910. See eg, Mark Haworth-Booth, Camille Silvy: Photographer of 
Modern Life 1834-1910 (National Portrait Gallery, 2011). 
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Figure 9: Ama Diver - Rape - c.1810 by Utagawa Kunimaru (1794-1829) - Woodblock print (multiple editions) 

 
 
 
 

 
Figure 10: A Kinbaku work involving a geisha from the series (book) of Tokyo Comedy (Kyoto: Korinsha, 1997) 
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Corà’s essay then goes on to talk on the Kinbaku works of Araki in sociological 
terms aligning the traditional subject matter and his perception of its modern 
repackaging as a pseudo-psychological expression of cultural pathos. Corà 
suggests that the ritualised nature of Kinbaku is aligned with the previous 
ritual nature of Japanese life and again he cites precedents of bondage within 
Western culture and Japanese culture. Western critics and curators, like Corà, 
use precedents relative to their Western audience as a validating argument for 
displaying highly provocative, erotic and potentially pornographic25 visual 
simulations.  This critical validation of the work’s reality relative to the Western 
audience is by no means incorrect however it does tacitly endanger other 
fundamental Western values of equality that are dialectically opposed to the 
visual material presented. 

 
The body of work, because a Japanese man in Japan makes it, logically denotes 
to a Western audience that there is a broader reality of contemporary Japanese 
identities than previously thought. Because of this potential perception of a 
cultural signifier, the works to an extent are potentially ‘socio-culturally 
encoded’.26 Corà makes a comparison between Man Ray’s private photographic 
album of nudes and Araki’s very public images suggesting ‘some of the 
audacious photographic work are no less audacious than those taken by 
Araki’.27 The glaring point of difference here is between public and private. 
Araki’s simulation of his identity is made readily available for mass consumption; 
because of its public display it is mainstreamed, and as a result is able to be 
subjectively interpreted, projected upon, as Corà is doing. Conversely Man 
Ray’s images only ever existed, in his lifetime, as real relative to him; not many 
other people knew they existed; his practice was never socially validated by the 
values of the greater society because they did not know the work existed. Corà, 
speaking from a Western point of view, essentially suggests that Araki’s 
fundamentally misogynist imagery of bound women is acceptable due to the 
fact that the viewer is able to ascribe historical precedents to the image that 
exist relative to the audience’s own cultural experience, despite the previous 
work not having an active relationship with a broad contemporary audience, 
and never been critically tested by the prevailing societal values or norms and 
only been validated retrospectively through the eminence of its owner. This 
visual practice confirms Baudrillard’s later expansion on hyper-real theory;28 

                                                        
25 Pornography defined as: printed or visual material containing the explicit description or display of sexual 
organs or activity, intended to stimulate erotic rather than aesthetic or emotional feelings. As Baudrillard’s 
theory of hyper-reality makes the image’s intentions inert and instead dependant to the observer’s 
interpretation it is clear that these images are potentially pornographic to an audience in Corà’s exhibition 
regardless of whether Corà intended them to be. 
26 Kravagna, above n 19, 68. 
27 Corà, above n 10, 340. 
28 See Catherine Francblin, Art and Philosophy: Baudrillard, Gadamer, Jameson, Kristeva, Lyotard, Main, Perniola, 
Sloterdijk, Sollers, Virolio, West (Giancarlo Politi, 1991) 9-15. 
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that the work of art has the danger of becoming nihilistic; becoming a totally 
subjective, inert visual commodity where value only exists when projected 
upon the presented image. Here it is clear that Corà is using an obscure visual 
parallel that was never critically tested by its society in exhibition, in the same 
way Araki’s images are. Yet paradoxically according to Baudrillard’s system 
this is a valid argument to make simply if Corà subscribes to his assertion of the 
relevance of the link. 
 

 
Figure 11: Another untitled work from a series of Kinbaku style images within the retrospective Self, Life, Death - 

date unknown 

 

‘His oeuvre uses women not only as a universal commodity but also as 
universal metaphor’.29 
 
The core nature and aims of individually relative visual analysis makes the 
subject matter of the work subordinate to the perception of the particular 
viewer – this form of visual analysis is the inherent governing principle of 
Hyper-reality.  The obvious irony in this practice is that in surveying Araki’s 
work from a purely historically relative viewpoint Corà actively projects 
historical value onto the work, in a similar way a consumer of the image, if it 
were deemed a pornographic image30 would project their erotic, possessive 
fantasies onto the bondage work.  As a result Araki’s initial ‘condom analogy’ 
has become culturally inverse; here the literal, objectively real object; 
photography, representing sexual subjugation; the unequivocal visual proof of 
a ‘dominant male gaze’ acting upon a submissive and restricted female is 

                                                        
29 Kravagna, above n 19, 70. 
30 It is also important to note that the first time Araki encountered Kinbaku photographically was when he was 
working for a sadomasochistic Japanese pornographer. This is outlined in most biographies of the artist. 
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validated and naively accepted by a Western audience because it is ‘styled 
accordingly’; subscribing to Corà’s pseudo-Art Historical criterion of obscure 
precedents for validity. Thus in a similar dualist manner that lead the young 
Araki to believe the condom was a ‘balloon’, from Corà’s perspective the work 
is not repudiated as sexist; instead Araki’s images are accepted because Corà 
patently implicates the work as Modernist. If we are to believe that theoretically 
the ‘art’ concept is a resultant, or manifest, of larger fields of societal and social 
relations as suggested by Baudrillard and enforced later by Bourriard.31 It 
seems here that the eminence of the social and academic relationship and 
allegiance that curators, like Corà, feel culturally toward modernism largely 
transmutes a sense of moral allegiance to Feminist ideologies. Araki presents a 
system of confrontational symbols that have been decoded by the Western 
audience, as manifest by Corà, to form a coherent visual argument that is seen 
as ‘acceptable’ based on a perceived criteria of historic precedent for the 
validation of the individual’s hyper-reality.   

 

 
Figure 12: 2010 An installation shot of Araki's work at the Zen Foto Gallery, Shibuya, Tokyo 

 

                                                        
31 Nicolas Bourriaud, Relational Aesthetics (Les Presses du Réel, 2002). 
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Figure 13: An Installation Shot of Araki’s work at an Exhibition called ‘Gold’ in Rome in 2008 

 

It is conspicuous that by accepting the bondage work to be a manifestation of 
the broader, culturally validated, Japanese reality of Araki, an audience 
implicitly validates and subordinates the manifest issues of sexual inequality 
that his bondage images may evoke. In these images presented at an exhibition 
by the curator, (Corà’s perception validates the position of the curator), the 
immediate audience has had their value of a reality of gender equality placed 
beneath their value of living in the simulated reality with Araki as a character 
(this brings me to aside 3). The acceptance of Araki’s simulated reality in the 
gallery mainstreams the perception and enlarges the relative perceived scale of 
the practice of Kinbaku within Japanese culture but also mainstreams the 
acceptability of such a practice within the greater, communal, visual culture by 
providing a precedent. Corà’s ideas reflect many critiques of Araki that 
subordinate a feminist discourse or perspective beneath the Art Historical using 
precedents as qualifiers;32 apparently the contemporary subjugation is accepted 
of women because something similar was done by men in the modern period. 
The acquittal of such gender imbalance seems antithetical relative to the 
feminist ideals that permeate post-modern Western aesthetic theory from the 
1960s to present. There is also a clear orientalist perspective implied by Corà’s 
position; the implication of Japanese culture as at the equivalent chronological 
stage of European modernity is also tacitly allowing the perception that 
Japanese culture lags 60 years or so behind the West.  
 

                                                        
32 Kravagna, above n 19, 65-70.  
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Here a logical result of Corà’s standpoint probably regresses and dilutes the 
candour of any post-colonial argument for an achievement of sexual and 
cultural equality within Western society. By validating images that denote 
inequality into the field of Western visual discourse it would be easy to argue 
that Corà’s point of Western relativity possesses only a pretext of equality. So it 
is clear then that Araki’s body of work has enabled the simulative space for a 
Western audience to interface with themselves and furthermore it is clear that 
the result of this interface is either partially self-effacing or truly self-revealing. 
 

 
Figure 14: The cover of Tokyo Love Story, the collaborative book between Nan Goldin and Nobuyoshi 

Araki 

 

It can be argued that Araki’s work does not actively set out to repudiate or 
expunge feminist critique from the Western curatorial discourse surrounding 
his corpus. The body of work never visually suggests the pre-existence of 
sexual equality in the first place. Araki simulates a reality without feminism. 
This aesthetic world is by necessity unbalanced; it is culturally validated by the 
imperialistic premise of an authorial and individualistic photographic stream of 
consciousness prevailing over all others via the ubiquity and uniqueness of its 
testimony. Admittedly it is only when this unbalanced work is accommodated 
into a ‘reality’ where feminism is thought to exist that a tension can arise.  
Fundamentally it is left to the audience to accept or reject the reality presented 
by the visual simulation if feminism isn’t considered, excused, or ignored, then 
of course no issues or questions surrounding the blatant inherent misogyny 
presented will arise. Largely the prevailing assumption seems that the ‘extra- 
discursive practice of representation that the photography of 'everyday life' 
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believes itself to be free from ideological ties’.33  Perhaps it is more prudent to 
understand Araki’s ‘art’ as existing beyond the direct plastic object 
consumption but rather frame it in terms of the fact it can be so readily 
consumed as critically divorced, or excused, from narratives of sexual equality.  

 
Amongst the avalanche of Araki produced publications there is a collaborative 
book, Tokyo Love, made with the American photographer Nan Goldin. 
Goldin’s practice fundamentally centered on issues of women’s, gay and 
transsexual rights in America in the 80s and 90s. Goldin as producer of the 
acclaimed Ballad of Sexual Dependency is fiercely concerned with the physical 
and intellectual abuse of women. In fact Goldin herself was battered and the 
Ballad of Sexual Dependency in part explores her experience in an abusive 
relationship. Of all people, why would she work with a man who actively 
partakes, and documents practices that are decisive in enforcing gender 
inequality in Japan and the larger world? This association with an apparently 
antithetically orientated artist indicates a fundamental function within the body 
of work. In this sense this work is a demonstration and test of the degree of 
reality that is culturally conferred on values like sexual equality when 
confronted with culturally comfortable validating arguments like Corà’s 
analogy to modernism. These terms of reference foster the perception of the 
West, the Occident, as culturally domineering over the East or Orient. The 
biased gaze of Araki is often reciprocated by the socio-cultural bias of 
respondents from the Occident who seem to be busy looking for a simple 
criterion of arguments for practices that realistically may never be 
institutionally validated but for the fact they were made by a Japanese man and 
not a ‘Western’ man. 
 

*** 
 
Baudrillard’s ‘The Hyper-realism of Simulation’ offered an alternate, discursive, 
paradigm to the traditional notion of an ‘objective reality’; Baudrillard 
repositioned reality as a relative construct built on an interface with individuals 
simulated and physical experiences. The discourse surrounding Araki’s body of 
work at times constitutes a clash of subjectivities, a confounding of hyper-
realities, that in turn suggests an absence of an objective observer. There is a 
disjunct generated between Eastern and Western perspectives of the same 
thing. Perhaps by simulating an increasingly interdicted male-centric 
experience, Araki’s body of work functions in hyper-real terms to highlight 
how prevailing Western methods of cross-cultural validation can expediently 
accommodate the success and prosperity for a deeply one-sided simulation of 
the ‘reality’ of Japan. 

                                                        
33 Ibid. 
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According to Baudrillard, ‘reality’s’ functional space has now become cerebral; 
the impetus of the ‘real’ is the force of perception rather than the form 
prescribed by the somatic space. Thus the hyper-real world of Araki exists in a 
similar manner to the way Baudrillard once described Disneyland: ‘set up in 
order to rejuvenate in reverse the fiction of the real’. Baudrillard elaborated that 
adults attend Disneyland ‘to act like a child in order to foster illusions of their 
real childishness’.34 Again through translating Araki into Western discourses of 
modernity, Western curators and audiences alike may feel better equipped to 
deal with and make sense of the onslaught of images that Araki’s artistic 
practice proffers up. However they are also in a sense transposing the work 
from the ‘real’, lived, experience into an imagined world where Man Ray’s 
modernity is able to conceptually collide with bound women hanging 
hamstrung by a man in a post-Hiroshima/Nagasaki, contemporary, post-
modern, Japan. To some extent the prevailing validating arguments that are 
enabled by the increased subjectivity of post-modern also enable a peculiar sort 
of ‘Western’ subjection. In a sense the West is now able to, in part, 
chronologically align and place the ‘East’ within the past rather than a 
culturally collective, globalised, present.  
 
The individual acts of interpretation that constantly form and reform the 
perceived mental ‘landscape’ of hyper-reality relative to the individual in 
Araki’s work can result in a constructed ‘mental’ landscape may bare no 
resemblance to the reality of contemporary international relations. In 
Baudrillard’s hyper-real system reality, meaning and identity have become co-
dependent constructs. From the paradigm of hyper-reality contemporary Japan 
becomes a site for the potential rejuvenation of a bygone Oriental/Occidental 
divide. As such the visual ‘ciphering script’35 that can be seen in Araki’s work 
supersede the glaring reality of its content. This is evident in the way Araki’s 
bondage images are so readily validated and exhibited in the West. The 
analysed methodologies used to enact the visual translation of Nobuyoshi 
Araki’s work into Western discourse above rely on a distinctly Western Art 
Historical reality and like most translations, one must perhaps acknowledge 
that they are not receiving meaning, instead garnering a sense of equivalence. 
What curators like Corà are ultimately doing is receiving a Japanese visual 
experience in Western terms. In Baudrillard’s system this method for 
interpretation risks to ultimately become an act of self-determination. The 
circular and interpretive nature of Baudrillard’s theory ultimately defines the 
reality individuals perceive which as a result informs the individuals 
themselves.  Perhaps Araki cannot show us the real Japan but instead can yield 

                                                        
34 Jean Baudrillard, Simulacra and Simulation (University of Michigan, 1994) 174. 
35 Baudrillard, ‘The Hyper-realism of Simulation’, above n 2, 1018-20. 
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a new perspective on how one can characterise the notional ‘West’ which may 
perhaps bolster and affect how the ‘West’ is articulated going forward. In these 
images the case seems that perhaps images no longer have to communicate 
didactically as much as enable a simulative space for the audience or society to 
interface with themselves. 

 
So, when it comes to analysis of Nobuyoshi Araki’s work Western critics seem 
to be easily fooled into inflating condoms and calling them balloons, as is their 
right; enabled by the inherent definitional mobility in Baudrillard’s theory. 
Nobuyoshi Araki’s corpus is validated critically in part by shielding it behind 
antiquated dialogues from modernity. In this paradoxical post-modern 
paradigm the glaring reality of what is being put on display may have indeed 
floated away from the very curators who chose to put it in a gallery in the first 
place. The academically desired hyper-reality cultivated, seems, in the case of 
Araki, to affect the simulative space curatorially presented. It seems the desire 
for visual gratification; the urge to make sense and translate Araki’s strange 
visual world into our own, if achieved through cultural unilateralism can 
perhaps outwit a moral obligation toward gender equality. This obligation to 
equality is something one would assume cannot be held in abeyance.  When 
viewed from the perspective of Hyper-reality this paradigmatic critical 
approach means that often Araki’s ‘art’ moment, for me at least, often better lies 
in his ability to be lost in translation. Perhaps Araki’s most audacious feat to 
date has been to repeatedly hand the proverbial condom back to the West and 
let us call it a balloon. 

 
‘When the war ended I was five years old; I remember being given chocolate and 
condoms by the American soldiers. They said they were balloons! I belong to such a 
generation’ - Araki36 

 
‘When the notion of reality changes, so does that of the image, and vice versa’.37 
 
‘I’m not Roland Barthes but ‘Ero-Land’38 Barthes’.39 
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“Relative State” Formulation of Quantum Mechanics – a 
Critical Review 
 
Daniel Filan 
 

I INTRODUCTION 
 
The many-worlds interpretation of quantum mechanics – also known as the 
„relative state‟ formulation, pure wave mechanics, Everettian quantum 
mechanics, the EWG interpretation, and the theory of the universal wave 
function1  – brings the counter-intuitive nature of quantum mechanics to a 
whole new level. According to the many-worlds interpretation, the 
Schrödinger equation is the only way states evolve, and the process of state 
reduction (otherwise known as collapse of the wavefunction) supposedly 
associated with measurement does not occur.  It claims that when 
measurement happens, the observer becomes correlated, or entangled, with 
the system that they measure.  Thus, the outcome is a superposition of states 
where the observer measures a definite value, and the system definitely has 
that value.  In this way, the „world‟ of the observer and the system splits 
into several „branches‟, where each possible measurement outcome is realised.  
This hypothesis, which remains a minority view in the physics community, 
was introduced by Hugh Everett III, in his paper „“Relative State” 
Formulation of Quantum Mechanics‟, published in 1957 as his PhD thesis.2   
This review will focus on Everett‟s paper, summarising and evaluating the 
ideas contained therein. 
 

II MOTIVATION 
 
The first question that one must consider upon hearing of the many-worlds 
interpretation is why it is needed – after all, the Copenhagen interpretation 
already exists and is perfectly good at predicting the outcomes of 
experiments.  To answer this question, Everett first outlines the processes by 
which an isolated system represented by   ⟩, a vector in a Hilbert space, 
evolves according to the Copenhagen interpretation (referred to in the paper 
as the “external observation” formulation): 
  

                                                           
1 The present author humbly suggests the appellation „the many-names interpretation‟. See Hugh Everett, 
„“Relative State” Formulation of Quantum Mechanics‟ (1957) 29(3) Reviews of Modern Physics 454; Many-worlds 
interpretation (15 August 2013) Wikipedia, the free encyclopedia  
<http://en.wikipedia.org/w/index.php?title=Many-worlds_interpretation&action=history>; Bryce S DeWitt, 
„Quantum Mechanics and Reality‟ (1970) 23(9) Physics Today 30.  
2 Everett, above n 1. 

http://en.wikipedia.org/w/index.php?title=Many-worlds_interpretation&action=history
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1. The discontinuous, indeterministic jump caused by a measurement of a 
quantity with eigenvectors    ⟩    ⟩    where the state   ⟩ changes to 
the state    ⟩ with probability3  〈    〉  . 
 

2. The continuous, deterministic evolution according to some equation 

   ⟩       ⟩, where   is some linear operator.4 

 
Although the predictions of this formulation agree with experiment, there are 
clearly problems with it.  Everett identifies a few of these:  firstly, that our 
physical laws depend on what is called a „measurement‟, so that we can 
describe systems that contain an observer; secondly, that difficulty arises 
when we attempt to describe approximate measurements; and thirdly, the 
difficulty of applying the formulation to the whole universe, where there is 
(presumably) no outside observer. 
 
All these problems have to do with process 1, and the more we think about 
it, the more suspect it becomes. We know that atoms interacting with atoms 
do not cause the „state reduction‟ of process 1, so why should experimenters 
interacting with atoms cause such state reduction, when the experimenters 
are simply large collections of atoms?  For this reason, Everett proposes that 
we eliminate process 1, and see what follows from process 2 alone. 
 

III UNDERLYING ASSUMPTIONS 
 
In order to understand what Everett is doing, we must first detail the 
assumptions that underlie his work. This helps us clarify the meaning of 
what he is saying, and identify what we must reject if we are to disagree 
with his conclusions. 
 
The first of these underlying assumptions is about the nature of physics:  that 
our physical theories talk about how real things work.  This attitude of 
realism is in stark contrast to the instrumentalist approach taken in the 
lectures for this course (PHYS2013: Quantum Mechanics), that physics is a 
way of predicting the results of experiments, without making any claims 

                                                           
3 This way of calculating probabilities is known as the Born rule, after its originator, Max Born. 
4 Note that while this includes the case of  ̂     ̂  , the Schrödinger equation, it is more general, and allows 
for the possibility that some other equation might be more accurate. In fact, all that is needed for Everett‟s 
analysis to hold is that the equation be linear, and admit superpositions of solutions. The equation is not 
required to be first order in time, so equations like the Klein-Gordon equation, used in relativistic quantum 
mechanics, 

 (
 

  

  

   
 

  

   
 

  

   
 

  

   
 

    

  
)    (1) 

also fall under Everett‟s analysis. 
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about the nature of reality.  This was also the approach taken by Niels Bohr, 
and hence is the one underlying the Copenhagen interpretation (the name of 
which comes from Bohr‟s city of residence).5 It is worth noting that we tend to 
be realists about most scientific theories: few biologists would claim that 
dinosaurs are merely a book-keeping device for explaining the fossil record.   
In this spirit, it seems prudent to apply realism to quantum physics as well, 
even if we are somewhat shaken by its conclusions. 
 
This entails a type of wave function realism: as Everett writes in this paper, 
“The wave function is taken as the basic physical entity”.6 This approach has 
been attached as philosophically suspect. 7  However, taken with a realist 
attitude, if such a critique were to hold water, it would throw doubt on all of 
conventional quantum mechanics8 and would not be a unique problem for 
many-worlds. 
 
Secondly, he considers human observers as physical systems that operate under 
the same physical laws as everything else – interchangeable with measuring 
devices that record measurements in some sort of memory. The viability of this 
reductionistic approach is disputed by some philosophers of mind, but 
defended by others.9 Given that the modern consensus among physicists is that 
consciousness is not fundamental to the operations of quantum mechanics, this 
reductionism also seems reasonable. 
 
Finally, he considers quantum physics and its interpretation on its own terms. 
This is in contrast to Bohr‟s views, that classical concepts are the only ones that 
properly correspond to an idea of reality.10 Everett‟s approach allows him to 
speak of superpositions of worlds as real things, while in Bohr‟s approach this 
non-classical concept could not correspond to anything real. It seems that such 
an attitude unduly restricts what we can talk about, and should be discarded. 
 
These assumptions having been made explicit, we can move on to the crux of 
Everett‟s argument. 
 

 
 

                                                           
5 Jan Faye, Copenhagen Interpretation of Quantum Mechanics (24 January 2008) Stanford Encyclopedia of 
Philosophy <http://plato.stanford.edu/entries/qm-copenhagen/>. 
6 Everett, above n 1, 4. 
7 See eg, Tim Maudlin, „Can the World be Only Wavefunction?‟ in Simon Saunders et al (eds), Many Worlds? 
Everett, Quantum Theory, and Reality (Oxford University Press, 2010) 4. 
8 This is not true for non-local hidden variables interpretations such as de Broglie-Bohm. 
9 David J Chalmers, „Facing up to the Problem of Consciousness‟ (1995) 2(3) Journal of Consciousness Studies 200; 
Big Think, „Daniel Dennett Explains Consciousness and Free Will‟, Big Think, 9 March 2009 (Daniel C Dennett) 
<http://bigthink.com/videos/daniel-dennett-explains-consciousness-and-free-will>. 
10 Faye, above n 5. 

http://plato.stanford.edu/entries/qm-copenhagen/
http://bigthink.com/videos/daniel-dennett-explains-consciousness-and-free-will
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IV MANY WORLDS 
 
The unique part of the many-worlds interpretation comes when Everett 
performs a simple analysis of measurement, treating the observer as a quantum 
mechanical system that obeys the same laws as everything else. 
 
Everett‟s model of an observer is some system that senses the world and 
records sensory data in some physical memory. Upon some thought, this can be 
seen to encapsulate the important aspects of what we mean by an observer. The 
state of an observer O who has events A, B, …, C (ordered time-wise) in 

memory is written as    [       ]⟩. 
 
Next, we must define a measurement. In quantum mechanics, due to the linear 
nature of the Schrödinger equation, the effect of an interaction on a state can be 

written as a linear operator:  ̂         ⟩         ⟩. For this reason, Everett defines 

a measurement of a quantity A with eigenfunctions    ⟩ for a system S by an 

observer whose initial state is    [ ]⟩ as an interaction  ̂  which is given by 
 
  ̂ (   ⟩    [ ]⟩)     ⟩    [    ]⟩ (2) 
 

where    characterises the eigenstate    ⟩.11 
 
The important characteristics of (2) are: firstly, that the eigenstate is left 
unchanged, corresponding to the fact that measuring a definite value does not 
change the state; and secondly, that the observer „knows‟ which eigenstate was 
measured, by virtue of    being stored in its memory. 
 
Next, we want to know what happens if we measure a superposition of 

eigenstates. The linear nature of our measurement operator  ̂  gives us the 
answer: 
 

 ̂ ((∑     ⟩

 

)    [ ]⟩)   ̂ (∑  

 

(   ⟩    [ ]⟩))

 ∑   ̂ 

 

(   ⟩    [ ]⟩)  ∑  

 

(   ⟩    [    ]⟩) 

 
 
 
 
 

(3) 
 
Thus, the result of the measurement of a superposition of eigenstates is an 
entanglement of the observer and the system – a superposition of definite 
eigenstates and observers, each of which has measured a definite eigenstate. Thus, the 

                                                           
11 For example,    could be eigenvalue, if it is non-degenerate. 
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result of a measurement is a branching of observers.12 
 
Everett goes on to show that this picture qualitatively matches reality: if the 
observers perform a second measurement of the system, since the state of S 
relative to each observer is a definite eigenstate, each observer will get the same 
result as the first time they measured it. Also, if an observer measures a sample 
of multiple isolated systems           , each with the same state, in each 
branch the observer will have definite results for the systems that they 
measured, with those systems being in definite eigenstates, and the system that 
have not yet been measured staying in superposition. 
 
Since entanglement is the norm in the universe, and observers tend to exist in 
an environment that they interact with, observers tend to end up entangled 
with their environments as well. Hence, we can talk about many-worlds 
quantum mechanics rather than just many-observers quantum mechanics. The 
study of how entanglement with the environment (also known as decoherence) 
happens, inspired by Everettian quantum mechanics, backs up this picture.13 
 

V WHAT ABOUT PROBABILITY? 
 
In this scheme, it is not at all obvious why the Born rule for calculating 
probabilities works. After all, there is no uncertainty: an Everettian in this 
universe who knows the initial state of a system before the measurement knows 
with certainty that they will branch into many copies with themselves. 
 
The way that Everett deals with this is by deriving a measure on elements of a 
superposition of orthogonal states ∑       ⟩. A measure is a function that takes 
something, and tells us “how much” of it there is. For example, a measure on 
intervals [   ) on the real line would take such an interval and give us back 
   . Since measures are mathematically equivalent to probabilities, once we 
find a measure, we are done. 
 

Our measure must be some function m that assigns a non-negative number to 
the coefficients of the superposition, so that  (  ) is the measure assigned to 

                                                           
12 Note that a branching of observers can also happen without an experimenter looking down a microscope. All 
that is required is that the observer becomes entangled with the rest of the world. 
13 Decoherence studies also explains why different worlds don‟t interfere with each other, and provides a 
solution to what is known as the „preferred basis problem‟ in Everettian quantum mechanics – that is, why do 
worlds split up the way they do? The answer is that decoherence produces quasiclassical worlds as emergent 
phenomena. Note that this means that we do not need to sneak in ideas of what worlds are in our axioms: all 
we need is the Schrödinger equation (or its relativistic analogue). See also James B Hartle, „Quasiclassical 
Realms‟ in Simon Saunders et al (eds), Many Worlds? Everett, Quantum Theory, and Reality (Oxford University 
Press, 2010) 2; JJ Halliwell, „Macroscopic Superpositions, Decoherent Histories, and the Emergence of 
Hydrodynamic Behaviour‟ in Simon Saunders et al (eds), Many Worlds? Everett, Quantum Theory, and Reality 
(Oxford University Press, 2010) 3. 
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the element    ⟩. So that this is unambiguous, we require the elements    ⟩ to be 
normalised. However, we still can only know the coefficients up to a phase 
factor relative to their states.14 Therefore, our measure must only be a function 
of the amplitude of the coefficients:  (  )   (    ). Finally, our measure must 
be additive: since we could regard an element of the superposition ∑      ⟩

 
    

as a single element: 
 

     ⟩  ∑     ⟩

 

   

 (4) 

 
we must have the measure of the whole thing being equal to the sum of the 
measures of the individual elements: 
 

  ( )  ∑  (  )

 

   

 (5) 

 
This can be motivated by considering how actual probabilities work: the 
probability of getting any one of several mutually exclusive outcomes is the 
sum of the probabilities of each outcome individually. If our measure does not 
work like this, then it does not work like probability. 
 
Next, Everett uses some simple algebraic manipulation to show that these 
restrictions lead uniquely to the Born rule. Since the states    ⟩ in (4) are all 
normalised, we can immediately tell that 
 

     √∑    

 

   

 (6) 

 
Therefore, from (5) and (6), and keeping in mind that  ( )   (   ) , we 
deduce that 
 

 ( )   (√∑    
 

 

   

)  ∑  (    )

 

   

 ∑  (√    
 )

 

   

 (7) 

 

Defining  ( )   (√ ), we see that (7) is equivalent to 

 

                                                           
14 The reason being that if    ⟩ is normalised, so is       ⟩. 
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  (∑    
 

 

   

)  ∑  (    
 )

 

   

 (8) 

 
Thus,   must be linear, meaning that  ( )     for some constant  . Therefore, 
 

 

 

 ( )   (√    )   (    )        

 

(9) 

 
But (9) is exactly the Born rule!15 Therefore, the only consistent way of assigning 
probabilities to branches is the Born rule, which we have proved from scratch. 
 
Everett defends this derivation of the Born rule as exactly analogous to a similar 
procedure in classical statistical mechanics: choosing a measure that conserves 
probability, and using it to make statistical deductions. 
 
Many people have felt that this derivation is not enough, and does not explain 
how probabilities emerge from determinism. Since then, much work has been 
done on showing how familiar features of probabilities emerge in the many-
worlds universe. 16  It therefore seems like the square of the amplitude of 
coefficients of branches is the only thing that satisfies everything that we want a 
probability to satisfy, and that any further questions about whether it is really 
probability are about philosophy, not physics.17 
 

VI MANY CRITIQUES 
 
The first common critique that many people form upon hearing of the many-
worlds interpretation is that it violates Ockham‟s razor: it involves an enormous 
number of worlds apart from our own that we cannot detect in any way. The 
claim is that since the Copenhagen interpretation does not have these worlds, 
we should favour it. 
 
The response is that this is a misapplication of Ockham‟s razor. We should not 
aim to minimise the number of entities in our ontology, but rather the number 
of laws governing our physical system. This is supported by the idea of 

                                                           
15 Down to a constant factor, which can be safely neglected. 
16 DeWitt, above n 1; David Wallace, „How to Prove the Born Rule‟ in Simon Saunders et al (eds), Many Worlds? 
Everett, Quantum Theory, and Reality (Oxford University Press, 2010) 8; Hilary Greaves and Wayne C Myrvold, 
„Everett and Evidence‟ in Simon Saunders et al (eds), Many Worlds? Everett, Quantum Theory, and Reality (Oxford 
University Press, 2010) 9. 
17 This is of course not to imply that such further questions are meaningless, useless, or uninteresting – just to 
clarify what they pertain to. 
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Kolmogorov complexity and Solomonoff induction, 18  and also by common 
sense: should we prefer a theory of physics where everything that we cannot 
detect disappears, and only reappears again just before we detect it? 
 
The second main critique of the many-worlds approach is exemplified in the 
words of Aage Petersen, Bohr‟s assistant: 
 

There can … be no special observational problem in quantum 
mechanics – in accordance with the fact that the very idea of 
observation belongs to the frame of classical concepts.19 

 
This ties in with Niels Bohr‟s view that 
 

There is no quantum world. There is only an abstract physical 
description. It is wrong to think that the task of physics is to find out 
how nature is. Physics concerns what we can say about nature.20 

 
Such a critique is unsatisfactory, primarily because it merely asserts that the 
idea of observation is a „classical‟ concept (whatever that might mean), and 
abandons the idea that physics is about how nature is – an idea which is 
accepted in every other physical theory, even counter-intuitive ones such as 
General Relativity. We are never given a reason to accept these ideas, or to 
postulate wavefunction collapse when we are perfectly fine without it. 
 
The final critiques that will be discussed here claim that the many-worlds 
interpretation is incoherent: that it cannot explain probabilities, or how we can 
go from a superposition of wavefunctions to a set of real worlds like our own. 
The worry about probabilities, although understandable, is a non-starter: as 
described in the previous section, the modulus squared of the amplitude of 
coefficients of branches acts exactly like probability in every relevant way. It is 
also worth noting that one-world theorists actually face a thornier problem of 
probability,21 so such criticisms lack force. 
 
The other worry about incoherence is that we are given no reason to think that 
wavefunctions can actually correspond to a real world, and that the process of 
branching is only approximate,22 and does not give us sharply defined real 
worlds. The response to this is two-fold: firstly, that wavefunctions have all the 

                                                           
18 Kolmogorov complexity (17 September 2013) Wikipedia, the free encyclopedia 
<http://en.wikipedia.org/wiki/Kolmogorov_complexity>. 
19 Peter Byrne, The Many Worlds of Hugh Everett III (Oxford University Press, 2010). 
20 Aage Petersen, „The Philosophy of Niels Bohr‟ (1963) 19(7) Bulletin of the Atomic Scientists 8. 
21 David Papineau, „A Fair Deal for Everettians‟ in Simon Saunders et al (eds), Many Worlds? Everett, Quantum 
Theory, and Reality (Oxford University Press, 2010) 7. 
22 Hartle, above n 13; Halliwell, above n 13. 

http://en.wikipedia.org/wiki/Kolmogorov_complexity
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requisite structure to be thought of as real worlds, which is good enough, and 
secondly, that we consider worlds to be emergent phenomena, just like solid 
objects are – not exact, but good enough to be considered real.23 
 

VII CONCLUSION 
 
The many-worlds interpretation of quantum mechanics, although counter-
intuitive, seems to be the most viable viewpoint. It is the simplest 
interpretation, positing Schrödinger‟s equation (or whatever the relativistically 
correct equation is, as long as it is linear) and nothing else. It has the same 
fundamental laws of physics apply to everything. Its view of a multiplicity of 
worlds springs naturally from the laws of quantum mechanics and match our 
experience of reality. Although its conclusions are counter-intuitive, it is the 
simplest and most straightforward way of explaining all the evidence for 
quantum mechanics. 
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23 David Wallace, „Decoherence and Ontology (or: How I Learned to Stop Worrying and Love FAPP)‟ in Simon 
Saunders et al (eds), Many Worlds? Everett, Quantum Theory, and Reality (Oxford University Press, 2010) 1.  



116                                                                                                                           Cross-sections | Volume IX 2013 

 

References 
 
Big Think, „Daniel Dennett Explains Consciousness and Free Will‟, Big Think, 9 
March 2009 (Daniel C Dennett) <http://bigthink.com/videos/daniel-dennett-
explains-consciousness-and-free-will> 
 
Byrne, Peter, The Many Worlds of Hugh Everett III (Oxford University Press, 2010) 
 
Chalmers, David J, „Facing up to the Problem of Consciousness‟ (1995) 2(3) 
Journal of Consciousness Studies 200 
 
DeWitt, Bryce S, „Quantum Mechanics and Reality‟ (1970) 23(9) Physics Today 30 
 
Everett, Hugh, „“Relative State” Formulation of Quantum Mechanics‟ (1957) 
29(3) Reviews of Modern Physics 454 

 
Faye, Jan, Copenhagen Interpretation of Quantum Mechanics (24 January 2008) 
Stanford Encyclopedia of Philosophy 
<http://plato.stanford.edu/entries/qm-copenhagen/> 

 
Greaves, Hilary and Wayne C Myrvold, „Everett and Evidence‟ in Simon 
Saunders et al (eds), Many Worlds? Everett, Quantum Theory, and Reality (Oxford 
University Press, 2010) 9 

 
Halliwell, JJ, „Macroscopic Superpositions, Decoherent Histories, and the 
Emergence of Hydrodynamic Behaviour‟ in Simon Saunders et al (eds), Many 
Worlds? Everett, Quantum Theory, and Reality (Oxford University Press, 2010) 3 

 
Hartle, James B, „Quasiclassical Realms‟ in Simon Saunders et al (eds), Many 
Worlds? Everett, Quantum Theory, and Reality (Oxford University Press, 2010) 2 

 
Kolmogorov complexity (17 September 2013) Wikipedia, the free encyclopedia 
<http://en.wikipedia.org/wiki/Kolmogorov_complexity> 

 
Many-worlds interpretation (15 August 2013) Wikipedia, the free encyclopedia  
<http://en.wikipedia.org/w/index.php?title=Many-
worlds_interpretation&action=history> 

 
Maudlin, Tim, „Can the World be Only Wavefunction?‟ in Simon Saunders et al 
(eds), Many Worlds? Everett, Quantum Theory, and Reality (Oxford University 
Press, 2010) 4 

 
Papineau, David, „A Fair Deal for Everettians‟ in Simon Saunders et al (eds), 

http://bigthink.com/videos/daniel-dennett-explains-consciousness-and-free-will
http://bigthink.com/videos/daniel-dennett-explains-consciousness-and-free-will
http://plato.stanford.edu/entries/qm-copenhagen/
http://en.wikipedia.org/wiki/Kolmogorov_complexity
http://en.wikipedia.org/w/index.php?title=Many-worlds_interpretation&action=history
http://en.wikipedia.org/w/index.php?title=Many-worlds_interpretation&action=history


“Relative State” Formulation of Quantum Mechanics | Daniel Filan 117 

 

Many Worlds? Everett, Quantum Theory, and Reality (Oxford University Press, 
2010) 7 

 
Petersen, Aage, „The Philosophy of Niels Bohr‟ (1963) 19(7) Bulletin of the Atomic 
Scientists 8 
 
Saunders, Simon et al, Many Worlds? Everett, Quantum Theory, and Reality 
(Oxford University Press, 2010) 
 
Wallace, David, „Decoherence and Ontology (or: How I Learned to Stop 
Worrying and Love FAPP)‟ in Simon Saunders et al (eds), Many Worlds? Everett, 
Quantum Theory, and Reality  
 
Wallace, David, „How to Prove the Born Rule‟ in Simon Saunders et al (eds), 
Many Worlds? Everett, Quantum Theory, and Reality (Oxford University Press, 
2010) 8 



 



Quotas for Women on Boards: The Evolution of Corporate 
Values 
 
Bryce Deller 
 

I INTRODUCTION/FRAMING THE PROBLEM 
 
The proportion of women in senior positions in Australian companies, more 
specifically as board members, has been improving over the last four years.1  
However, women continue to remain underrepresented in positions on the 
boards of Australian companies, and more needs to be done in order to ensure 
that proficient, dedicated and meritorious women receive the promotions to top 
positions, and are not overlooked because of their gender. 
 
A mandatory quota for women on boards will not necessarily achieve the 
desired effect of ensuring meritorious women rise to the top of boards.2 Instead 
it will be shown below it can result in the opposite effect.  However, in the 
Australian context, a proposed quota would most likely constitute a change to 
the more flexible ASX Corporate Governance Council Principles and 
Recommendations (ASX CGPR).3 As such, a powerful case can be made for 
implementing a quota as part of these recommendations because it would raise 
the profile of the issue, and it may compel companies to reveal the reasons why 
they are unable to meet the quota.4 
 

II CURRENT POLICY: THE NECESSITY FOR CHANGE 
 
The current policy for expanding the proportion of women on boards is 
contained in principle three of the ASX CGPR.5 The recommendations relating 
to diversity include establishing a policy on how diversity is to be promoted in 
the company,6 the accurate reporting and tracking of those policies, and how 
they are going to, in this context, the quota should be introduced.7  The 

                                                           
1 See generally „2012 Australian Census of Women in Leadership‟ (Research Report, Equal Opportunity for 
Women in the Workplace, 2012) and for current statistics Australian Institute of Company Directors, 
Appointments to ASX 200 Board (21 April 2013) Company Directors 
<http://www.companydirectors.com.au/Director-Resource-Centre/Governance-and-Director-Issues/Board-
Diversity/Statistics>. 
2 Contra see Genderworx, Quotas and the Merit Myth (21 April 2013) <http://www.genderworx.com.au/quotas-
and-the-merit-myth/>. 
3 „Corporate Governance Principles and Recommendations with 2010 Amendments‟ (Guidance Principles, 
Australian Securities Exchange Corporate Governance Council, 2010) (‘ASX CGPR’). 
4 Ibid. 
5 Ibid 22-5. 
6 Ibid 24.  
7 Ibid 25. 

http://www.companydirectors.com.au/Director-Resource-Centre/Governance-and-Director-Issues/Board-Diversity/Statistics
http://www.companydirectors.com.au/Director-Resource-Centre/Governance-and-Director-Issues/Board-Diversity/Statistics
http://www.genderworx.com.au/quotas-and-the-merit-myth/
http://www.genderworx.com.au/quotas-and-the-merit-myth/
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provisions are recommendations only and there are no sanctions if they are not 
complied with. 
 
The benefits of greater diversity on boards are largely undisputed.  In brief, it 
provides for increased productivity through differences in perspective, less 
susceptibility to groupthink,8 and increased checks and balances against board 
incompetence.  There is strong evidence to suggest women have a very positive 
impact on the operation of boards, with many reports of increased productivity 
and greater commercial success.9  The necessity for change is best understood in 
this context.  Greater diversity is fairer, more beneficial, and better represents 
society.  The current scheme has met with positive treatment by a vast majority 
of the ASX 500 companies.10  The changes being made are coming from within 
the organisational structures of the companies themselves due to the nature of 
the “comply” or “explain why not” approach of the ASX CGPR.   
 
However, the current ASX CGPR scheme does not provide enough impetus for 
change because it does not state a minimum objective for female representation 
on boards that would apply to all companies.11 Companies must publish the 
goals they are aiming for, but there is no requirement as to what that goal 
should be.  
 

III THE DETRIMENTAL EFFECT OF A QUOTA 
 
The European model of quotas for women on boards is indicative of a quota 
scheme that is both mandatory, and has also met with success.12 The statistics 
have shown exceptional change in short time periods,13 leading many to believe 
that mandatory quotas, while drastic, are a necessary impetus for change.14 This 
exposes problems with the argument that suitability for being a director 
requires a set of capabilities and skills that are not necessarily developed by 
years of experience, but that can exist independently of it.15  As such, people 
without the “requisite” level of experience that existing board members in 

                                                           
8 JF Corkery, Madeline Taylor, „The Gender Gap: A Quota for Women on the Board‟ (2012) 27 Corporate 
Governance eJournal 1, 2 <http://epublications.bond.edu.au/cgej/27>. 
9 Anna Sweigart, „Women on Board for Change: The Norway Model of Boardroom Quotas As a Tool for 
Progress in the United States and Canada‟ (2012) 32 Northwestern Journal of International Law and Business 81A, 
89A-90A. 
10 „ASX Corporate Governance Council Principles and Recommendations on Diversity: Analysis of disclosures 
for financial years ended between 31 December 2011 and 30 December 2012‟ (Research report, KPMG, March 
2013) 12. 
11 Ibid. 
12 See generally Aagorth Storvik, Mari Teigen, „Women on Board: The Norwegian Experience‟ (International 
Policy Analysis, Friedrich Ebert Stiftung, June 2010). 
13 Ibid 3. 
14 Ibid. 
15 See Colin B Carter and Jay W Lorsch, Back to the Drawing Board: Designing Corporate Boards for a Complex World 
(Harvard Business School Publishing, 2004). 
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Australia currently look for, should increasingly be seen as eligible for board 
positions.16 Having years of experience in a company should not necessarily 
correlate with being deserving of, or having the skills to carry out, a position on 
a board.17 
 
However, the main issue with a mandatory quota is that it fails to account for 
the different positions that exist on boards.  Thus, the more important, central 
figures like the Chair and the CEO are not necessarily going to become women, 
even though there are more women on the board as a whole.  This can lead to a 
situation where the board itself has multiple tiers of leadership, importance and 
overall company control.18 For example, in Norway, although the proportion of 
women on boards has increased, the percentage of women in the position of 
CEO or Chair of the board has barely changed and remains incredibly low, with 
95% of Chairs and 98% of CEOs remaining men.19 In making a sweeping 
change, there is effectively a failure to understand the entrenched nature of 
corporate culture.20  If change does not come from within, and allow the culture 
to evolve with those changes, then ultimately the changes will face opposition 
because they are incompatible with existing structures.21 
 
A mandatory quota achieves rapid and laudable gains in female representation 
on the composition of boards.  However it may not alleviate the gender 
discrepancy in the most senior positions on the board that carry a large amount 
of the responsibility and decision making power.  It fails to adequately address 
the underlying corporate values that have led to the gender discrepancy, and as 
such it does not warrant such a reactionary approach.   
 

IV THE TEMPORAL CHOICE: A QUOTA AS A PRESSURE FOR REFORM 
 

The overarching objectives of achieving greater diversity on boards are firstly to 
promote a higher proportion of women on boards.  Secondly, to increase the 
number of women accepted to the senior roles on boards.  Finally, changes 
should aim to help address the underlying root causes of female 
underrepresentation on boards. 
 
In Australia, there are two options for reform via a quota, representing a 
difference in timescale for reform. The first results in rapid change that doesn‟t 

                                                           
16 See variously „(a) gender in the Boardroom‟ (Research Report, Egon Zechnder International, 2008) 18-22. 
17 For example, Genderworx, above n 2. 
18 „Women on Boards in Europe From Snail‟s Pace to a Giant Leap?‟(Report, The European Women‟s Lobby, 
February 2012) 16. 
19 Ibid. 
20 Peta Spender, „Gender Diversity on Boards in Australia – Waiting for the Great Leap Forward?‟ (2012) 27 
Australian Journal of Corporate Law 22, 23-6. 
21 Ibid 27-8. 
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necessarily change corporate values.  The second is longer, but is more likely to 
challenge entrenched values and necessitate a change in corporate culture.  
 
Firstly, Australia could depart from the current ASX CGPR scheme and 
introduce a legislated quota with mandated sanctions that sets specific targets 
that companies must meet.  As shown above, this approach has proven to be 
remarkably effective in increasing numbers of women on boards.22  However, it 
bears the very real risks of creating a two-tiered system in boards, with some 
directors still holding all the power, and others being there merely to fulfil 
requirements.23 
 
The second approach is the recommendation of this paper.  It argues that a 
recommendation for quotas is far more effective in creating the meaningful 
change that is needed over a longer time-scale.  It will mean that women have 
the opportunity not just to sit on boards, but to be in positions of seniority 
throughout the multiple tiers of leadership that exist on boards.  It advocates for 
nuanced and logical policy that addresses the root causes of female under-
representation, as opposed to the blunt instrument approach of an enforceable 
quota. 
 
The logic behind this approach is intrinsic to the Australian context, namely 
that the recommendations in the ASX CGPR are not mandatory.  Rather, the 
approach encapsulated by „if not, why not‟,24 is the perfect scenario for a quota 
to help achieve the desired objectives. By allowing companies to choose 
whether or not to meet the quota, but then to report on why they did not do so, 
may dramatically raise the profile of this issue.  It is worth noting that the 
reporting of „why not‟ is now extremely prevalent in Australia, for example 99% 
of the ASX 200 either implement diversity policies or explaining why they do 
not implement those policies.25  Through the pressure of this transparency, it 
may force a discussion of the rationales offered, and give a chance for the logic 
behind them to be understood, taken into account, and addressed.  It will 
increase pressure on companies to continue current trends of women being 
accepted to board positions, but will also ensure they become more prevalent in 
the most senior positions. Current values, such as Australian companies 
continuing to consider experience in the management pipeline as a prerequisite 
to being considered for positions on the board, can be given a chance to change, 
as companies are exposed to new ideas about effective and appropriate 
corporate culture.26 
                                                           
22 Storvik and Teigen, above n 12, 3. 
23 „Women on Boards in Europe From Snail‟s Pace to a Giant Leap?‟, above n 18, 16. 
24 Australian Securities Exchange, „ASX Listing Rules, Guidance Notes and Waivers‟ (ASX listing rules, ASX 
Group, 17 December 2010) r 4.10.3. 
25 „Corporate Governance Principles and Recommendations with 2010 Amendments‟, above n 3, 10. 
26 Carter and Lorsch, above n 15, 18-22. 
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Thus, the aim is to achieve the objective of far reaching and meaningful reform 
that reflects the changes wrought by a mandatory quota, but in a longer 
timescale to ensure that the ideas that underline the movement become more 
deeply entrenched.  This will not achieve the rapid changes that were so 
evident in Norway and other European countries.  This approach is more 
moderate, avoids sweeping changes, and is far more likely to address the 
entrenched corporate values because it facilitates the increased prevalence of 
new ideas and norms in order to create the atmosphere for reform.  In order for 
the reforms to be as far-reaching and fundamental as they must be, the process 
needs to be organic and natural. A recommended quota will maintain the 
evolutionary style of development, while also creating the impetus for change 
that will have far reaching consequences. 
 

V CONCLUSION 
 
Ultimately, in Australia, a quota comprising part of the ASX CGPR is a positive 
step in the continuing development of gender equality in the senior echelons of 
corporations.  However, it is not to be understood as positive because it is a 
quota. Rather it should be acknowledged as an instrument of influence and 
pressure that would force discussions and changes to occur over time.  These 
changes would then become entrenched in an evolving culture and become 
accepted as practice.  Radical, short term does have a palpable and obvious 
effect.  Yet it is a blunt instrument that lacks the finesse and rationale that 
should be applied to changes in cultural values.  Longer term, deeper and more 
thorough policy is more appropriate to ensure that the evolution of corporate 
culture is smoother and more widely accepted, in order to ensure that the 
changes that need to occur can resonate through to the highest positions on 
boards and ensure that women can rise to the most senior positions on boards. 
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The Clean Development Mechanism and the State of the World’s 
Forests 
 
Wira Dillon 
 
The Clean Development Mechanism (CDM) has been undergoing continuous 
evolution over the last two decades. Although not formally institutionalized 
until the 1997 Kyoto Protocol, the CDM concept can be traced back to the 1992 
Earth Summit in Rio de Janeiro where a multinational effort to stabilize 
anthropogenic greenhouse gas (GHG) concentrations emerged.1 Over the years, 
the CDM has expanded through the development of concepts such as JI (Joint 
Implementation), A/R (Afforestation and Reforestation), LULUCF (Land Use, 
Land Use Changes, and Forestry), and finally the evolution of concepts related 
to REDD (Reduced Emissions from Deforestation and Degradation). Benndorf 
et al argue that the evolution of these concepts, especially those related to 
LULUCF, are important as they would allow for a range of possibilities in 
curbing GHG emissions while promoting the conservation of natural land.2 
Similarly, various studies have also shown that these concepts, especially 
LULUCF and REDD+, have the potential to significantly promote more 
sustainable land use.3 However, although the CDM concept has proven itself to 
be relatively easy to apply to industrial endeavours related to power 
generation, it remains contentious in regards to land use, land cover, and 
forestry.4 
 
Therefore, this paper aims to enrich the discussion around CDM methodologies 
so that it may become a better driver for change towards sustainable 

                                                           
1 Frank Lecocq and Phillipe Ambrosi, „The Clean Development Mechanism: History, Status, and Prospects‟ 
(2007) 1(1) Review of Environmental Economics & Policy 134, 135-7; Charlotte Streck, „New Partnerships in Global 
Environmental Policy: The Clean Development Mechanism‟(2004) 13(3) Journal of Environment & Development  
295. 
2 R Benndorf et al, „Including Land Use, Land-Use Change, and Forestry in Future Climate Change Agreements: 
Thinking Outside the Box‟ (2007) 10(4) Environmental Science & Policy 283, 287, 290-2. 
3  Benjamin Blom, Terry Sunderland, and Daniel Mudiyarso, „Getting REDD to Work Locally: Lessons Learned 
from Integrated Conservation and Development Projects‟ (2010) 13(2) Environmental Science & Policy 164; 
Andrea Cattaneo et al, „On International Equity in Reducing Emissions from Deforestation‟ (2010) 13(8) 
Environmental Science & Policy 742; Jane Ellis et al, „CDM: Taking Stock and Looking Forward‟ (2007) 13 Energy 
Policy 15; Jaboury Ghazoul et al,  „REDD: A Reckoning of Environment and Development Implications‟ (2010) 
(25) Trends in Ecology and Evolution 396; Markus Lederer, „From CDM to REDD+ - What Do We Know for 
Setting Up Effective and Legitimate Carbon Governance?‟ (2011) (70) Ecological Economics 1900; Lydia P 
Olander, Christopher S Galik and Gabrielle A Kissinger, „Operationalizing REDD+: Scope of Reduced 
Emissions from Deforestation and Forest Degradation‟ (2012) 4(6) Current Opinion in Environmental Sustainability 
1; Charles Palmer, „Property Rights and Liability for Deforestation under REDD+: Implications for 
“Permanence” in Policy Design‟ (2011) 70(4) Ecological Economics 571; Bernardo Strassburg et al, „Reducing 
Emissions from Deforestation – The “Combined Incentives” Mechanism and Empirical Simulations‟ (2009) 19(2) 
Global Environmental Change 265.                                   
4 Sebastian Thomas et al, „Why Are There So Few Afforestation and Reforestation Clean Development 
Mechanism Projects?‟ (2010) 27(3) Land Use Policy 880-2. 
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development by putting more emphasis on land use and land use cover. First, it 
will analyze current CDM methodologies related to LULUCF to review some of 
the issues that may have hampered its effectiveness in contributing positive 
social and environmental outcomes. Second, the paper will revisit some of the 
solutions to these aforementioned issues that have been proposed by other 
research. Third, it will introduce several alternative perspectives that should 
also be taken into account when formulating an improved or entirely new CDM 
regime. Finally, the paper will present its conclusions on the lessons learned 
and possible options on how to improve future CDM methodologies. 
 

I COUNTERVAILING CONDITIONS 
 
Current CDM methodologies related to land use revolve around A/R and thus 
present several technical obstacles that prevent the wider proliferation of land 
use projects.5 Although concepts related to LULUCF has also been introduced 
to the CDM, the number of projects related to land use are still nowhere near 
the number of registered energy projects.6 The lack of interest towards land use 
CDM projects compared to energy projects shows that the CDM is unable to 
provide sufficient incentives to promote more sustainable land use 
management. This represents a significant loss to the possible valuation of 
ecosystem services such as flood prevention, landslide prevention, ground 
water replenishment, thermal benefits, and carbon storage.7 
 
Various studies have shown how agreements, guidelines, and methodologies 
related to land use CDM projects are overly complicated and prone to 
ambiguity.8  This situation undermines the CDM‟s potential as an agent of 
change as it poses challenging implications when planning and/or operating a 
CDM project, especially in relations to Measuring, Reporting, and Verification 
(MRV) mechanisms. 9  Subsequently, concerns about distributional justice, 

                                                           
5  Ghazoul et al, „REDD: A Reckoning‟, above n 3, 396-8; Thomas et al, above n 4, 880-4. 
6 Thomas et al, above n 4, 880; United Nations Framework Convention on Climate Change (UNFCCC) 2013, 
„Project Cycle Search‟, United Nations Framework Convention on Climate Change (6 June 2013) 
<http://cdm.unfccc.int/Projects/projsearch.html>. 
7 Holly K Gibbs et al, „Monitoring and Estimating Tropical Forest Carbon Stocks: Making REDD a Reality‟ 
(2007) 2(4) Environmental Research Letters 1; Wouter H Maes et al, „Does Energy Dissipation Increase with 
Ecosystem Succession? Testing the Ecosystem Exergy theory combining Theoretical Simulations and Thermal 
Remote Sensing Observations‟(2011) 222(23-24) Ecological Modelling 3917, 3918-33; M Vlckova, M Nechvatal and 
M Soukup, „Annual Runoff Coefficient in the Cerhovicky Stream Catchment‟ (2009) 13b Journal of Water and 
Land Development 41, 48; Chen Yu and Wong Nyuk Hien, „Thermal Benefits of City parks‟ (2006) 38(2) Energy 
and Buildings 105, 119. 
8 Rob Bailis, „Climate Change Mitigation and Sustainable Development through Carbon Sequestration: 
Experiences in Latin America‟ (2006) 10(4) Energy for Sustainable Development 74, 77-9, 85; Ghazoul et al, „REDD: 
A Reckoning‟, above n 3, 396-7; Niklas Höhne et al, „The Rules for Land Use, Land Use Change and Forestry 
under the Kyoto Protocol – Lessons Learned for Future Climate Negotiations‟ (2007) 10(4) Environmental Science 
& Policy 353, 367; Olander, Galik and Kissinger, above n 3, 7. 
9 Sasha Alexander et al, „Opportunities and Challenges for Ecological Restoration within REDD+‟ (2011) 19(6) 
Restoration Ecology 683, 686; Bailis, above n 8, 84-5; Olander, Malik and Kissinger, above n 3, 7-8. 
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ethical dilemmas, the volatility of the CDM markets, as well as other political-
economic obstacles may also hinder the proliferation of land use CDM 
projects.10  
 

II ADDITIONALITY 
 
Additionality refers to the net emissions savings calculated from a specified 
baseline rate of deforestation and carbon emissions. This clause requires CDM 
projects to provide additional emissions savings compared to a business-as-
usual (BAU) scenario. Although it is easily applicable to energy projects that 
show how their activities, such as using wood as fuel instead of coal or 
generating electricity from wind power, will reduce the world‟s GHG emissions 
from burning fossil fuels, it remains contentious in regards to conserving land 
as project proponents bear the burden of proof when suggesting BAU scenarios. 
This requirement deprives countries that have earmarked their forests for 
conservation prior to the establishment of the baseline dates.11 Subsequently, it 
creates a perverse incentive for governments and private entities to work 
together to earmark huge swaths of land as conversion land rather than forest 
conservation areas so that they may later propose a land use CDM project in 
those areas with maximum possible benefits from a land-clearing baseline. 
Similarly, Angelsen also shows how the determination of baselines is a very 
political process and that the stringent requirements in determining these 
baseline scenarios may reduce incentives for local project proponents.12  
 

III LEAKAGE 
 
Leakage refers to the displacement of carbon emitting activities to other areas 
due to the emergence of carbon projects. Leakage is argued to reduce the net 
benefits of a project‟s emissions reduction scheme and therefore requires project 
proponents to provide sufficient evidence to suggest that their project will not 
produce leakage elsewhere. Similar to additionality, this clause is easily 
addressed in energy related projects as proponents can easily show how the 
electricity generated from their project will replace the demand for electricity 
generated from other sources that may emit more GHGs. However, it remains 
contentious for land use conservation as it is technically impossible to ensure 
that one forest conservation project will not lead to forest degradation 
elsewhere since the international community has yet to work together in setting 
up an international forest monitoring system. Furthermore, leakage can also 
pose as a problem in different time scales and is inherently riddled with 

                                                           
10 Alexander et al, above n 9, 687; Bailis, above n 8, 77-8; Cattaneo et al, above n 3, 744-5; Ghazoul et al, „REDD: 
A Reckoning‟, above n 3, 396. 
11 Ghazoul et al, „REDD: A Reckoning‟, above n 3, 396-7. 
12 Arild Angelsen, „The 3 REDD „I‟s‟ (2010) 16(4) Journal of Forest Economics 253, 254. 
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complexities. 13  Furthermore, issues of cross-border leakage, equity, and 
distributional justice has to be addressed as expanding CDM methodologies 
and portfolios represents the fact that carbon mitigation goals comes as a trade 
off with development goals which means that both the dead weight loss and the 
welfare generated from these activities are borne by the international 
community.14 
 

IV PERMANENCE 
 
Permanence is the degree of confidence that the carbon sequestered and stored 
in land conservation projects will not be released in the near future through 
forest degradation. Unlike the two clauses above, permanence is usually not 
applied to energy projects as carbon emissions reductions from energy projects 
are usually regarded as occurring instantly when the energy is consumed. The 
IPCC (Intergovernmental Panel on Climate Change) and the UNFCCC (United 
Nations Framework Convention on Climate Change) recognizes the issues 
related to permanence in land use CDM projects and the possibility of future 
human disturbance.15 Various risks can jeopardize permanence, but the carbon 
sequestration potential of REDD remains relevant when attempting to reduce 
the world‟s GHG emissions as deforestation has always been interlinked with 
development.16 Therefore, permanence represents a challenge towards shared 
liability between sectors and between countries of differing developmental 
stages.17 
 
The three issues outlined above are part of the complexity hindering parties to 
agree upon a suitable MRV system. The complexity of methodologies related to 
MRV has often contributed to the deadlocks in many COPs (Conference of 
Parties) and even the scope of the main issues related to MRV is yet to be 
agreed upon.18 Various studies have proposed possible workarounds to issues 
related to MRV such as integrating other safeguards and tools that have 
evolved more rapidly outside the UNFCCC processes such as CCBA (Climate, 
Community, and Biodiversity Alliance), CFS (CarbonFix Standard), FSC (Forest 
Stewardship Council), GCS (Global Conservation Standard), PEFC (Programme 
                                                           
13 Sven Wunder, „Chapter 7: How do we deal with leakage?‟ in Arild Angelsen (ed), Moving Ahead with REDD: 
Issues, Options and Implications (CIFOR, 2008) 65, 65-72. 
14 Ghazoul et al, „REDD: A Reckoning‟, above n 3, 398; Wunder, above n 13, 72-5. 
15 Bailis, above n 8, 77. 
16 Michael Dutschke and Arild Angelsen, „Chapter 8: How do we Ensure Permanence and Assign Liability?‟ in 
Arild Angelsen (ed), Moving Ahead with REDD: Issues, Options and Implications (CIFOR, 2008) 77, 77-80; Ellis et al, 
„CDM: Taking Stock and Looking Forward‟, above n 3, 594-8; Erle C Ellis and Navin Ramankutty, „Putting 
People in the Map: Anthropogenic Biomes of the World‟ (2008) 6(8) Frontiers in Ecology and the Environment 439, 
440-5. 
17 Dutschke and Angelsen, „Chapter 8‟, above n 16, 84-5. 
18 Olander, Malik and Kissinger, above n 3, 4-5; Sheila Wertz-Kanounnikoff et al, „Chapter 9: How can we 
monitor, report and verify carbon emissions from forests?‟ in Arild Angelsen (ed), Moving Ahead with REDD: 
Issues, Options and Implications (CIFOR, 2008) 87, 87-9. 
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for Endorsement of Forest Certification), PVS (Plan Vivo Standard), and the 
SOCIALCARBON Standard.19 However, integrating these different set of rules 
requires substantial investment and it might still not solve the issue of unequal 
national capabilities. 
 
Subsequently, various studies have also shown how the introduction of REDD+ 
into the UNFCCC framework will help broaden the scope of MRV in the CDM 
and increase its efficiency as a climate change mitigation agent. The evolution of 
REDD+ methodologies throughout the various COPs ensures that REDD+ 
methodologies will complement the goals of the CDM.20 Similarly, Olander, 
Malik and Kissinger show that broadening the scope of REDD+ will allow it 
synergize better with the CDM and help address leakage if the UNFCCC is 
willing to provide further guidance to participating countries regarding MRV.21 
This seems appropriate as the nested approach to REDD+ clearly fits best with 
existing CDM and JI frameworks.22 The nested approach allows the CDM to 
continue its business as usual while still allowing for the possibility of scaling 
up these projects to produce global baselines and helping countries develop the 
most appropriate national strategy to overcume issues of additionality, leakage, 
and permanence.23 
 
It seems that these inputs have not fallen into deaf ears as very recently the UN-
REDD (United Nations collaborative initiative on Reducing Emissions from 
Deforestation and forest Degradation programme) issued a report collating 
UNFCCC decisions and international requirements relevant to MRV for 
REDD+ activities (UN-REDD 2013). This report is designed to help countries set 
up their NFMS (National Forest Monitoring Systems) and provides practical 
tools to do so. However, it does not provide a guaranteed funding pool, it 
merely suggests that countries should build their capacity to develop funding 
channels through bilateral or multilateral agreements for their demonstration 
activities. Subsequently, it fails to properly address the issue of additionality, it 
merely shifts the burden of proof for BAU or baseline scenario, referred to as 
RELs or „Reference Emission Levels‟, development from local project 
proponents unto national authorities. Nevertheless, it does work towards a 

                                                           
19 Eduard Merger, Michael Dutschke and Louis Verchot, „Options for REDD+ Voluntary Certification to Ensure 
Net GHG Benefits, Poverty Alleviation, Sustainable Management of Forests and Biodiversity Conservation‟ 
(2011) 2(2) Forests, 550, 574; Edward Millard, „Incorporating Agroforestry Approaches into Commodity Value 
Chains‟ (2011) 48(2) Environmental Management 365, 373-5;  Olander, Malik and Kissinger, above n 3, 4. 
20 Arild Angelsen, and Sheila Wertz-Kanounnikoff, „Chapter 2: What are the Key Design Issues for REDD and 
the Criteria for Assessing Options?‟ in Arild Angelsen (ed), Moving Ahead with REDD: Issues, Options and 
Implications (CIFOR, 2008) 11, 11-21. 
21 Olander, Malik and Kissinger, above n 3, 3-7. 
22 Arild Angelsen et al, „Chapter 4: What is the right scale for REDD?‟ in Arild Angelsen (ed), Moving Ahead with 
REDD: Issues, Options and Implications (CIFOR, 2008) 32, 32-40; Angelsen and Wertz-Kanounnikoff, „Chapter 2‟, 
above n 20, 11-14. 
23 Angelsen et al, „Chapter 4‟, above n 22, 32-39. 
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viable solution for leakage and, if employed consistently, should also satisfy the 
issue of permanence.24 
 
This recent development shows that the evolution of technical methodologies 
will continue even though issues related to the carbon markets, developmental 
rights, distributional justice, ethics, as well as the world‟s political economy in 
general remain contentious. Although there is a pervasive consensus that 
polluters must pay, the most prominent polluters have yet to agree on the 
conditions, methodologies, and terms of payment. This refusal to reach a 
binding agreement on the negotiating tables will keep depriving the rest of the 
world from much needed funds to mitigate and adapt to climate change while 
at the same time implying an expectation that developing countries will forgo 
their development in lieu of climate change mitigation. 
 

V SENSIBLE SOLUTIONS 
 
Acknowledging the challenges we face in trying to bring about more 
sustainable outcomes through CDM, this paper will now analyze several 
possible alternatives or complementary solutions that may help our drive 
towards sustainability. 
 

A Integration with Other Activities 
 
CDM projects, especially those related with land use, could become more 
economically and socially viable if they are operated in conjunction with 
complementary activities. Using a CDM/REDD project to access higher value 
product markets through voluntary certification mechanisms is relatively 
common, especially in regards to the FSC.25 Similarly, producing biofuels in and 
around REDD projects may help stabilize the agricultural frontier, thus 
reducing the encroachment of cultivation further into the rainforest. 26 
Subsequently, combining conservation efforts, CDM/REDD, and agroforestry 
have been shown to produce positive impacts on the livelihoods of local 
people.27  
                                                           
24 United Nations collaborative initiative on Reducing Emissions from Deforestation and forest Degradation 
programme (UN-REDD) 2013, National Forest Monitoring Systems: Monitoring and Measurement, Reporting and 
Verification (M&MRV) in the context of REDD+ Activities, United Nations collaborative initiative on Reducing 
Emissions from Deforestation and Forest Degradation programme (11 June 2013) 
<http://www.unredd.net/index.php?option=com_docman&task=doc_download&gid=10305&Itemid=53> 7-8, 
9, 17, 23. 
25 Merger, Dutschke and Verchot, „Options for REDD+‟, above n 19, 551-64, 572-3. 
26 Timothy J Killeen et al, „Stabilizing the Agricultural Frontier: Leveraging REDD with Biofuels for Sustainable 
Development‟ (2011) 35(12) Biomass and Bioenergy 4815, 4819-20. 
27 Bruno Locatelli et al, „Forests and Climate Change in Latin America: Linking Adaptation and Mitigation in 
Projects and Policies‟ (2010) 31 CIFOR Infobrief 1, 2-5 
<http://www.cifor.org/publications/pdf_files/infobrief/3273-infobrief.pdf>; Millard, „Incorporating 
Agroforestry Approaches‟, above n 19, 375. 
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Furthermore, CDM/REDD could also work with other international 
frameworks such as the 2007 UN Declaration on the Rights of Indigenous 
People as a way to establish land tenure rights to forest dwellers.28  If the 
concept is deemed acceptable by the international community, this could create 
a powerful precedent for the UNFCCC and UN-REDD to also work with other 
international bodies such as the WTO (World Trade Organization) as to 
encourage more serious participation in the CDM. Although the UNFCCC and 
UN-REDD is already supported by the FAO (Food and Agriculture 
Organization), UNDP (United Nations Development Programme), and the 
UNEP (United Nations Environment Programme), having the WTO as one of 
its proponents would definitely make countries take the CDM initiative more 
seriously. The WTO has proven itself to be very influential and has a relatively 
robust dispute settlement mechanism. If the CDM could be linked with matters 
of trade, as leakage and issues of border carbon adjustment shows, this 
partnership may be able to better show countries that it is in their benefit to 
participate in the CDM. Hopefully, by making the costs and benefits of these 
trade offs more salient, it will promote better participation and increase the 
effectiveness of the CDM.29 
 

B International Carbon Fee 
 
Amidst the evolution of CDM methodologies and negotiations in COPs, issues 
of distributional justice and equity remain contentious. Issues of inequity and 
social justice have been outlined in various studies.30 Although some of the 
studies previously cited have tried to make CDM/REDD work better for the 
poor, it is clear that they are merely addressing the symptoms of inequity rather 
than trying to solve the heart of the issue itself.31  
 
Nevertheless, there are also studies which attempt to present solutions outside 
existing CDM methodologies. Rose et al formulated various scenarios using 
differing weights for GDP (Gross Domestic Product) and population to 
determine who has to pay (by buying permits) and who will receive payments 
through the sales of permits.32 Meanwhile, Jones proposes a fee charged to 
everyone who reaps benefits from the global commons such as the world‟s 

                                                           
28 Alexander et al, above n 9, 687. 
29 Cattaneo et al, above n 3, 750. 
30 Roger E Kasperson and Jeanne X Kasperson, „Climate Change, Vulnerability, and Social Justice‟ (Research 
Report, Stockholm Environment Institute, May 2001) 1-2 
<http://stc.umsl.edu/essj/unit4/climate%20change%20risk.pdf>; Adam Rose et al, „International Equity and 
Differentiation in Global Warming Policy‟ (1998) 12(1) Environmental and Resource Economics 25, 25-6. 
31 Alexander et al, above n 9; Killeen et al, above n 26; Locatelli et al, above n 27; Millard, „Incorporating 
Agroforestry Approaches‟, above n 19. 
32 Rose et al, above n 30, 36-43. 
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oceans and the atmosphere. He simulated possible fee schemes based on 
average fossil fuel emissions per capita. He argues that such a fee has the 
potential to become a fair, effective, and politically acceptable solution although 
he acknowledges that his model may still alienate some of the biggest 
polluters.33 These simulations provide valuable insights into the possibility of a 
global fee scheme which will reduce inequity, increase participation, as well as 
produce revenue that could then be used to support CDM methodologies. 
 
However, these simulations use GDP and population as the major element in 
determining the fees associated with carbon emissions. Although this approach 
clearly has the best intentions of equity in mind, it also implies that fees will be 
more bearable if you have a higher GDP and/or population. Since different 
countries grow at different rates in terms of GDP and population, such a 
scheme can inadvertently provide a perverse incentive for countries to pursue 
unsustainable growth in both economic and reproductive terms. Therefore, 
perhaps novel elements should be factored in to ensure that the fee provides 
clear incentives to countries that choose sustainable growth by stabilizing its 
population growth, emissions, and land use patterns over economic growth as 
it is commonly defined.  
 
Table 1 below illustrates the possibilities of assessing global land use patterns 
and forest cover as a way to reward developing countries that are conserving its 
forests. Table 1 is a compilation of World Bank data readily accessible through 
the Internet.34 Combined with data on the anthropogenic transformation of the 
world‟s biomes, we could assess the historical degradation of forests and 
natural land cover as to produce a more robust look into the developmental 
path that today‟s developed countries have taken in terms of land use changes 
that we could then compare with the paths available to today‟s developing 
countries as to allow for proper allocation of distributional justice in the form of 
developmental rights. 35  Of special interest is the forest cover percentages 
produced – it shows that smaller states such as Japan and Korea has somehow 
been able to reach extremely high stages of development while still conserving 
a significant portion of its forests. Therefore, more detailed research into the 

                                                           
33 Daniel B Jones, „Proposal for an International Carbon Fee‟ (2010) 14(4) Energy for Sustainable Development 245, 
245-50. 
34 World Bank 2013a, CO2 emissions (kt) (6 June 2013) World Bank  
<http://data.worldbank.org/indicator/EN.ATM.CO2E.KT/countries>; World Bank 2013b, Forest area (sq. km) 
(6 June 2013)  World Bank <http://data.worldbank.org/indicator/AG.LND.FRST.K2/countries>; World Bank 
2013c, Land area (sq. km)(6 June 2013) World Bank <http://data.worldbank.org/indicator/AG.LND.TOTL.K2>; 
World Bank 2013d, Population density (people per sq. km of land area) (6 June 2013) World Bank 
<http://data.worldbank.org/indicator/EN.POP.DNST>. 
35 Erle C Ellis et al, „Anthropogenic Transformation of the Biomes, 1700 to 2000‟ (2010) 19(5) Global Ecology and 
Biogeography 589. 
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state of anthropogenic biomes is needed to paint a better picture of the state of 
land use in the world compared to merely forest cover delineation.36 
 
Consequently, table 1 is unable to show a clear delineation between developed 
and developing countries based on forest cover and land area, but it does show 
which countries have the most potential for GHG emissions reductions through 
CDM/REDD similar to what Jung produced. 37  Nevertheless, similar to 
simulations by Jones and Rose above, it has the ability to show which countries 
are emitting more than their fair share of GHGs per capita per year in respect to 
world averages. Therefore, we could define a country‟s developmental stage, 
and concurrently its obligation to offset its emissions, based on its emissions per 
capita while using the annual forest cover changes in absolute terms to 
determine which countries have the biggest potential in saving biodiversity and 
arboreal landscapes. Naturally these assessments only serve as a prelude to 
more rigorous ground-truthing regarding each country‟s state of forests and its 
biodiversity. However, it is important for the CDM and the world in general to 
start looking into possible alternative schemes that have the potential to compel 
the world to work together towards true sustainable development.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                           
36 Ellis and Ramankutty, „Putting People in the Map‟, above n 16, 439-47. 
37 Martina Jung, „The Role of Forestry Projects in the Clean Development Mechanism‟ (2005) 8 Environmental 
Science & Policy 87. 
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VI LESSONS LEARNED 
 
Current CDM methodologies need to evolve and expand themselves further to 
avoid the emergence of perverse incentives and allow for greater participation 
in the CDM. Producing an equitable and politically feasible international 
agreement will always prove a challenge, however the proper valuation of land 
cover for their ecosystem services should aid towards the feasibility of the 
proposed scheme.  
 
Therefore, if we could start looking into land use and land cover changes 
seriously, we could establish an annual global database which will not only 
help the international community work towards a global agreement, but also 
help individual countries in developing their NFMS as well as assessing their 
forest resources. Furthermore, the development of this database will also foster 
research into anthropogenic biomes that might produce more suitable settings 
that marry together biodiversity conservation and human developmental 
interests. Finally, by working towards a more globally integrated scheme, the 
CDM could more readily overcome issues of additionality, leakage, and 
permanence while incentivizing more sustainable land management. 
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Australian Guilt in the Asia Pacific: The Sacrifice of Idealism for 
Realpolitik in the Cases of East Timor and West Papua 
 
Isabella Basaglia 
 

ABSTRACT 
 

This essay is concerned with Australia’s foreign relations within the Asia Pacific 
region, which have characterised Australian involvement in the independence struggles 
of East Timor and West Papua, in which Australia is ultimately complicit. The analysis 
will seek to evaluate the extent of Australia’s guilt for allowing the continuation of the 
violence and destabilisation that occurred in East Timor between 1975 and 2002, and 
West Papua since 1958, by examining the cases where intelligence was disregarded in 
favour of preconceived judgements concerning the situation, and political pragmatism 
was seen to better serve Australian interests than the protection of human rights. 
Australia prides itself on its status as a conscientious international citizen, yet this 
essay will identify Australian foreign policy in its own neighbourhood as less idealistic 
and more an example of realpolitik. 
 

I INTRODUCTION 
 
Australia has a history of pragmatic foreign policy in the Asia-Pacific, shaped 
by the perceived necessity of integrating a Western state into an Asian region. 
Regardless of the British colonial heritage and ties to Europe and the United 
States, in the latter half of the twentieth century politicians and policymakers 
who have recognised the great geographical distance between Australia and the 
rest of the Western world have stressed the necessity of regional cooperation. 
To Australia‘s immediate north sits the Republic of Indonesia, an archipelago of 
territories with a growing population of over 240 million, which since the end 
of World War II has been the focus of Australian foreign policy and geopolitical 
strategy.1 The relationship Australia has cultivated with Indonesia has however 
hit obstacles: the issues of independence concerning East Timor and West 
Papua. The decolonisation processes of both territories, West Papua from the 
Dutch Indies and East Timor from Portugal, have been contested and bloody 
affairs where Indonesia has claimed them as the respective twenty-sixth and 
twenty-seventh territories of the Republic. Both territories sit within several 
hundred kilometres of Australia‘s northern border, and both have been subject 
to Australian realpolitik, at the expense of the people‘s rights and tragically, 
lives.  

                                                        

1 Nicholas J Wheeler and Tim Dunne, ‗East Timor and the New Humanitarian Interventionism‘ (2001) 77 
International Affairs (Royal Institute of International Affairs 1944-2006) 805, 808. 
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This essay will argue that realpolitik, embodied in the Jakarta first policy, shaped 
the geopolitics between Australia and Indonesia and as a result disregarded the 
rights and safety of the East Timorese and West Papuan people. Australia, 
through its desire to appease Indonesia, chose pragmatism over moral and 
ethical premises and as such is guilty for standing aside and neglecting its 
claims to international humanitarian norms and law. The essay shall examine 
the Australian Government‘s complacency and disregard of intelligence in the 
face of respecting Indonesian sovereignty and the non-interference principles of 
the Association of South-East Asian Nations (ASEAN). Australian foreign 
policy shall first be illustrated through the case of East Timor; the failure to act 
to prevent the invasion of East Timor by Indonesian forces in 1975 and the 
refusal to deploy peacekeeping forces to prevent the foreseen bloodshed 
following the August 1999 Ballot for independence. The second section of the 
essay will highlight the similar deference to Indonesia Australia has shown 
when dealing with the issue of West Papuan autonomy, while arguing that the 
Australian Government‘s refugee policy towards West Papuan asylum seekers 
contributes to the oppression of self-determination in the territory. While it 
shall be conceded that hindsight allows for easier judgment of policies and 
actions, the Australian Government acted according to realist political theory 
and is thus responsible for standing aside whilst violent guerrilla warfare was 
waged on its doorstep.  
 

II ANALYSIS 
 
The responsibility Australia holds for the costs of the insurgency in East Timor 
and West Papua lies in its complacency in upholding the status quo and 
disinclination to challenge Indonesia and risk the breakdown of developing 
relations. In the post-World War II era Indonesia emerged as a powerful player 
in the region, with a growing economy and population that indicated 
geopolitical strength, but a varied ideological and ethnic demographic 
exacerbated by the multiple-island geography, that had the potential to prevent 
stability and national development. Strong relations with Indonesia were thus 
seen as necessary not only to promote trade between Australia and Asia, but 
also to secure Australia from the tide of communism from the north. Indonesia 
has thus been viewed as a frontier zone for Australia, whereas Australia has 
figured less in Indonesia‘s geo-strategic concerns.2Since the Whitlam Labor 
government, parties of all political persuasions — excluding the far left — 
accepted the annexation of Timor and the Indonesian authority over West 
Papua as a de facto and de jure condition of Indonesian sovereignty, and as such 

                                                        

2 Munmun Majumdar, Indonesian and Australian Policy in South East Asia (Academic Excellence, 2003). 
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no Australian government halted bilateral negotiations between the two states, 
regardless of evidence of atrocities occurring in the invaded territories.3 This, 
known as the Woolcott Doctrine, named after the Australian Ambassador to 
Indonesia from 1975, follows the notion that the long term national interest — a 
strong, stable and enduring relationship with Indonesia — is better served by 
realism than humanitarian intervention. The policy reflected Australia‘s 
reluctance to interfere in what was seen as Indonesia‘s internal affairs that 
would otherwise be seen as resurgence of Western colonial dominance in a 
region detaching itself from its colonial past. The principles of the ASEAN 
agreement stress non-interference, and as such Australia was merely acting as a 
‗good global citizen‘ by complying with these norms.4Thus, Australia‘s decision 
not to dissuade Indonesia from annexing East Timor in 1975 reveals the nature 
of national interest as inherently strategic and geopolitical and less constrained 
by the norms of humanitarian responsibility.  
 
Despite East Timor having never been a territory of the Dutch Indies and 
subsequently not a part of the Indonesian Republic, Australia allowed 
Indonesia to claim sovereignty over East Timor as the self-determination of a 
small territory was not worth a confrontation with Jakarta. Australia became 
aware of Indonesia‘s plan to integrate East Timor via Operasi Komodo, an 
invasion through subversive means that was modelled on Operasi Tjendrawasih, 
the plan used 13 years previously to bring about the integration of West Papua 
through military infiltration. Although from the outset the operation focused on 
a political campaign and propaganda, it nonetheless aimed to undermine the 
political leadership of the pro-independence Revolutionary Front for an 
Independent East Timor (FRETILIN) and create political instability within the 
territory.5 As such, Australia‘s knowledge of the plan and tacit acquiescence 
allowed Indonesia to create a situation of instability whereby the risk of 
violence and insurrection would eventually necessitate military intervention. 
Furthermore, Gregory Clark, a former consultant to the former Australian 
Prime Minister Gough Whitlam, reported in 1976 that Whitlam had agreed to 
the plans for the annexation of Timor in March 1975 at the Townsville meeting 
with Indonesian President Suharto, leaving Australia no way of pleading 
ignorance. 6 As such, Australia‘s guilt stems from its compliance with an 
operation that was inherently subversive and destabilising and an incapacity or 

                                                        

3 Sue Rabbitt Roff, Timor’s Anschluss: Indonesian and Australian Policy in East Timor, 1974-1976 (Edwin Mellen, 
1992). 
4 Wheeler and Dunne, above n 1, 8. 
5 James Dunn, Timor: A People Betrayed (ABC Books, 1996). 
6 Roff, Timor’s Anschluss, above n 3, 105. 
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unwillingness to perceive the potential risk of violence, that has since resulted 
in the death of an estimated ten per cent of the East Timorese population.7 
 
Another occurrence of Australia failing to act and ignoring unpalatable 
intelligence was prior to the 1999 United Nations Mission in East Timor 
(UNAMET) ballot for independence, which went ahead with Australian 
support despite a situation of targeted violence towards those who opposed 
Indonesian sovereignty. In the late 1990s East Timor was by no means a 
peaceful place; in February 1999, the International Herald Tribune warned that 
the Indonesian military presence in East Timor lacked neutrality or concern for 
the security of the East Timorese, yet the Foreign Minister under the Howard 
Government continued to reject the need for peacekeepers.8  Less than two 
months later, on the 6th of April, militia forces massacred fifty East Timorese in 
the village of Liquiça then forced the remaining local people to hoist the 
Indonesian flag. 9  At the time, the Australian intelligence community was 
largely focused on gathering intelligence and monitoring signals on Indonesia. 
In 1998 the Defence Signals Directorate (DSD) recorded the state managed 
withdrawal of Indonesian troops, which, rather than being returned to Jakarta 
as publicised, were then shipped around the island and dropped off again.10 
Nonetheless, Australia publicly acknowledged the withdrawal, while it was 
clear within the intelligence community that the Indonesian armed forces 
remained in the territory and were arming pro-integrationist militia groups to 
use against any East Timorese who supported independence. Australia pushed 
for the ballot to go ahead, despite an awareness of the targeted violence, while 
Prime Minister John Howard continued to placate the international community 
regarding Indonesia: 
 

We remain very much of the view that the Indonesian Government 
deserves a great deal of credit for two things. Firstly, for the steps 
it‘s taken to embrace democracy in Indonesia as a whole, which is 
quite a historical development and also the commitment to hold an 
open ballot...I said that Indonesia deserved from the world perhaps 
a little more credit and a little more praise and understanding.11 
 

                                                        

7 Noam Chomsky, 'Statement Delivered to the Fourth Committee of the United Nations General Assembly, 
November 1978' in Torben Retbøll (ed), East Timor, Indonesia and the Western Democracies: A Collection of 
Documents (International Work Group for Indigenous Affairs, 1980) 2. 
8 Clinton Fernandes, ‗The Road to INTERFET: Bringing the Politics Back In‘‘ (2008) 4 Security Challenges 88. 
9 Ibid 89. 
10 Desmond Ball, ‗Silent Witness: Australian Intelligence and East Timor‘ (2001) 14 The Pacific Review 35. 
11 Fernandes, ‗The Road to INTERFET‘, above n 8, 93. 
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This disregard for the reality of the situation in East Timor only succeeded in 
postponing the violence, forced displacement and destruction of architecture, 
from the eighth to the thirtieth of August. Following the outcome of the ballot, 
which favoured independence from Indonesia at 78.5 per cent, the September 
massacre of East Timorese by Indonesian militia forces was a human rights 
disaster in which Australia, having intelligence of the potential risks and not 
acted, was complicit.12 
 
However, it is important to recognise the benefit of hindsight in judging 
Australian policy, which must also be considered within the constraints of the 
international political community, and not as isolated or independent from the 
external environment. Despite Indonesian consent to the ballot, to create a 
secure situation in East Timor prior to August 1999 would have required 
Indonesia to allow foreign intervention in what it still claimed was a domestic 
affair, or a United Nations Security Council mandate based on Chapter VII of 
the UN Charter.13 Had Australia been more active in lobbying for intervention 
in East Timor, the Indonesian government would likely have limited, if not 
removed, the significant Australian contribution to UNAMET. 14  As such, 
Australia was only prepared to deploy peacekeeping troops with Indonesian 
acquiescence, so as not to sever the relationship. Furthermore, some scholars, 
including Nicholas Wheeler and Tim Dunne, are critical of the idea that the 
international community would have acted before the atrocities of the 
September massacre indicated the extent of the violence occurring in the 
territory.15Thus from a realist position, the escalation in violence was inevitable 
and necessary for eventual international intervention. Nonetheless, this essay 
maintains that not initially intervening and avoiding angering the Indonesians 
over the rights of a small population of islanders best safeguarded Australian 
security and regional interests.  
 
In the case of West Papuan self-determination, Australian foreign policy has 
shown a similar deference to Indonesian sovereignty as it did with the East 
Timor question. Since 1958, when then Australian Foreign Minister R.G. Casey 
met with the Indonesian Foreign Minister Subandrio, to establish Australian 
agreement to a non-violent decolonisation process between the Netherlands 
and Indonesia, Australian policy has maintained that good diplomatic relations 
with Jakarta are paramount, and in doing so has not questioned Indonesia‘s 
assertion of sovereignty over West Papua.16Regardless of the events of 1999 in 

                                                        

12 James Cotton, 'The East Timor Commitment and Its Consequences' in James Cotton and John Ravenhill (eds), 
The National Interest in a Global Era (Oxford University Press, 2001) 221. 
13 Ibid 227. 
14 Ibid. 
15 Wheeler and Dunne, above n 1, 826. 
16 Majumdar, above n 2, 32. 



Cross Sections | Volume IX 2013 

 

148 

East Timor and the display of the Indonesian military forces‘ propensity for 
violence, Australia has not changed its stance, remaining silent on the issue 
despite the ongoing attacks and disturbances in West Papua, such as the death 
of fourteen members of the Independent Papua Organisation in December 
2012.17 In a manner highly reminiscent of Woolcott, current Foreign Minister 
Bob Carr has warned the Australian parliament ‗''against foolishly talking up'' 
West Papuans' right to self-determination because it ''threatens the territorial 
integrity of Indonesia'' and ''would produce a reaction'' towards Australia.‘18 
Thus, Australian policy towards West Papua, including its treatment of West 
Papuan asylum seekers, disregards the oppression of self-determination and 
the fundamental human right of political expression in the territory in order to 
avoid antagonising Indonesia.  
 
Finally, Australian policy towards West Papuan asylum seekers aims to 
recognise the legitimacy of Indonesian military presence in West Papua by 
circumventing international norms regarding the treatment of asylum seekers 
and refugees. In over fifty years of Indonesian oppression and an estimated 
500,000 West Papuan citizens killed by Indonesian security forces, it is 
unsurprising that West Papuans have travelled by boat to seek asylum in 
Australia, a mere 300 kilometres away.19 In January 2006, the arrival of forty-
three West Papuan asylums seekers off the coast of northern Queensland, forty 
two of which were granted refugee status, led Indonesia to believe that 
Australia would rescind its support of Indonesian sovereignty over the twenty-
sixth province. Australia immediately deferred to Indonesia, introducing the 
Designated Unauthorised Arrivals Bill (DUA) in order to prevent future West 
Papuans from applying from political asylum. The proposed DUA legislation 
was rejected before it reached the Senate, however it reaffirmed Australia‘s 
position in support of Indonesia.20  The Department of Foreign Affairs and 
Trade has stated:  
 

As the status of West Irian has been settled and accepted 
internationally, we must be careful not to take any action which 
could be regarded as an infringement of Indonesia‘s sovereign 

                                                        

17 John Wing, 'Once Again Australia Is Silent About Violence on Its Doorstep', Sydney Morning Herald (Sydney), 
18 January 2012. 
18 Jennifer Robinson, 'Did Timor Teach Us Nothing?', Sydney Morning Herald (Sydney), 24 June 2012. 
19 Jennifer Robinson, 'The UN's Chequered Record in West Papua', Al Jazeera (London), 21 March 2012. 
20 Derek McDougall, ‗―Intervening‖ in the Neighbourhood: Comparing Australia‘s Role in East Timor and the 
Southwest Pacific‘ (2007) 62 International Journal 867, 884-5. 
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rights. This includes, of course, any action which would be 
interpreted as support or encouragement for dissident elements.21 

 
As a result, Australian refugee policy aims to deal with West Papuan 
‗dissidents‘ outside the framework of the 1951 UN Convention Relating to the 
Status of Refugees by not involving the UN High Commissioner for Refugees in 
any issues or disputes involving West Papuans, directing them to Papua New 
Guinea to be resettled or trying to persuade other states to process 
them.22Australia thus perpetuates the political oppression of the West Papuan 
people by blocking attempts to seek refuge from the conditions of violence and 
persecution that plague the independence movement.  
 

III CONCLUSION 
 
In conclusion, Australia is guilty of seeking geopolitical stability over the 
human rights of the East Timorese and West Papuan people. It is guilty of 
failing to act upon intelligence that forewarned of bloodshed, and it is 
responsible for policy that has allowed for the perpetuation of oppression in the 
territories in favour of a strong diplomatic relationship. In the case of East 
Timor, Australia chose to prioritise building strong relations with Indonesia, 
and in doing so ignored intelligence concerning the escalating violence and 
subterfuge of the Indonesian authorities. When the question of intervention 
arose in 1999, Australia chose to intervene after the fact, a path that would not 
leave Australian-Indonesian relations completely unsalvageable afterwards. 
Similarly, West Papua has been subject to Australia‘s Jakarta first policy, to the 
extent that the Australian government largely ignores the ongoing human 
rights abuses and forceful suppression of the independence movement. From 
Woolcott to Carr, Australia has been consistent in its support of Indonesia and 
realpolitik, revealing Australia‘s national interest as geopolitically centred and 
based firmly on realism over idealism and international humanitarian norms.  
 
Australia has not, and likely will not, apologise to the people of East Timor and 
West Papua for its complicity with Indonesia. In a letter to The Australian 
newspaper in March 1999, Doug Everingham, former Health Minister under the 
Whitlam Government, openly apologised to the people of East Timor for 
Australia‘s failure to act upon knowledge of the 1975 invasion. 23 Yet this 
apology does not speak for the Australian government as a whole. Australia 
continues its policy of building strong relations with Indonesia, revealing much 

                                                        

21 Klaus Neumann and Savitri Taylor, ‗Australia, Indonesia, and West Papuan Refugees, 1962–2009‘ (2010) 10 
International Relations of the Asia-Pacific 1. 
22 Ibid 7. 
23 Majumdar, above n 2, 98. 
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of Australia‘s posturing as a conscientious international citizen attentive to 
human rights as rather empty.  
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