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Foreword 

The establishment of Bruce Hall fifty years ago was a significant step 
towards the expansion of the ANU from a prestigious research 
university into a campus also offering quality undergraduate degrees.   
It was realised in 1960 that a state-of-the-art undergraduate hall of 
residence was essential to attract aspiring students not only from the 
ANU’s regional ‘parish’, bounded by Wollongong, Cooma, Albury and 
Wagga Wagga, but also from the rest of Australia via a system of elite 
National Undergraduate and Oriental (later Asian Studies) 
Scholarships.  The Hall’s appeal to students across the nation was to be 
enhanced by its spacious design, echoing the ‘Oxbridge’ colleges of the 
older Australian ‘sandstone’ universities and, importantly, by its path-
breaking role as the first mixed-sex student residence in the annals of 
Australian tertiary education. 

Cross-Sections, now in its seventh year, represents the fruition of the 
1960s vision of an academically-engaged and gender-balanced 
undergraduate arm of the Australian National University. The fact that 
the burdens of editorship and authorship have been equally shared 
between the sexes reflects one of the ways in which Bruce Hall has 
matured since its tentative foundation years, when women were 
cloistered and curfewed in the West Wing to allay the qualms of 
apprehensive administrators. The diversity and quality of the essays 
submitted to the journal are also an indication of how the intellectual 
environment of the Hall has been stimulated by grass-roots activities 
such as Academic Mentoring by later-year students and the 
establishment of Learning Communities, which currently focus on Arts, 
Asia and the Pacific, the Middle East, Rhetoric and Sustainability. The 
diversity of these fields of interest may well have been encouraged by 
the increase in the number of international students in the Hall from a 
handful in the 1960s to 39 per cent of residents. It is to be applauded 



   

that a  third of  the  contributors  to  this  issue of Cross‐Sections were not 

born in Australia.    

Bruce Kent 

Deputy Warden of Hall 1963‐1965
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Foreword 

The vibrancy of the intellectual life at Bruce Hall has marked its 
contribution to living and learning at the ANU since its foundation. It is 
a tradition that is now 50 years old. What a pleasure to have been a part 
of this over the past almost 50 years! Cross-Sections is a tangible 
expression of this deep intellectual tradition among undergraduate and 
graduate members of Bruce alike. 

I joined Bruce Hall as a resident tutor from 1963, only a few years after 
foundation, an invited and privileged 'refugee' from University House, 
where all graduate students were then required to live. I succeeded 
David Hambly as male Deputy Warden in 1967. I had five golden years 
living in Bruce with the young movers and shakers of the swinging 
1960s. 

This was a period when the Beatles swept the world bringing light and 
hope; when we became embroiled in the Vietnam war; when the black 
'revolution' took place in the United States (Manning Clark came after a 
visit to the States — one that he had some difficulty organising since 
he'd been earlier to the Soviet Union where he wrote Meeting Soviet Man 
— to enthral a packed Junior Common Room with his characteristically 
quiet but powerful interpretation of what an historic turning-point it 
was in US social and political life); when social and political change was 
fermenting across Australia in the campaign for ideas by Whitlam 
towards government in 1972.  The smell of change was in the air, 
everywhere.  

Before I went to Japan for 8 months of fieldwork for my PhD 
dissertation on the Australia-Japan relationship, I recall half the Hall 
gathered around the one small TV we had at that time in the lower East 
Wing to watch the first live telecast direct from Japan, of the opening 



  

ceremony of the Tokyo Olympics, harbinger of the reach of a 
technological age that was soon to change so dramatically the way we 
live and learn.  

Asia was my intellectual frontier and then, as now, Bruce Hall was full 
of debate and excitement about the future of Asia. Sakamoto Yoshikazu, 
a distinguished Tokyo University Professor of Law and International 
Relations, was an early nationally invited visitor from Japan in these 
years and he asked to speak with a group of students about how they 
saw the future of Australia in Asia. Ross Garnaut, then 18 or 
thereabouts, and Geoff Forrester, were among them as I remember. 
Sakamoto was impressed by the freshness of their vision and wrote 
about his encounter with the Bruce Hall group in the Asahi Newspaper, 
sceptical only about their commitment and optimism on getting rid of 
the White Australia policy and making Australia a multicultural society. 

Ross Garnaut, who has contributed so much to Australian intellectual 
and public life, was, incidentally,  the winner of the first 'Iron Man' race 
— a much more civilised affair than it later became – that involved the 
consumption of meat pies and drinking pints of beer on a jog towards 
Bruce Hall up University Avenue. I confess that I was the founder of 
this lapsed tradition, and successfully laid bets on the field to raise 
money for Abschol (scholarships for the first indigenous Australians, 
Charlie Perkins and Margaret Valadian, to attend university in 
Australia) and World University Service (which supported private 
overseas aid programs). 

But the great and the famous in many fields were our guests. And those 
who were to become great and famous — Malcolm McIntosh (CSIRO), 
Megan Stoyles (journalist and lobbyist); Des Ball (strategic studies), 
Robert Dessaix (literature); Nafsiar Omah (politics); Richard Rigby 
(diplomat and China expert); Nic Jose (author and diplomat) and a 
hundred others — disported themselves and their wit. Megan and Des 



 

stood out among what I can only describe as the wonderfully 
ungovernable. Megan became famous around the world, of course, 
when her well-endowed ‘Make Love Not War’ t-shirt was flashed 
around the world in Time Magazine — a brilliantly timed protest 
against the Vietnam War outside the Canberra Rex Hotel when US 
President Lyndon Johnson visited in 1966. 

Bruce women led the revolution on issues that mattered by chaining 
themselves to the bar at the old Civic pub, with Liz McNamara (now 
Jones, of La Mama fame). On the home front, we proudly took gender 
integration the last step forward, dispersing the men and women 
throughout the South and North quadrangles in the final triumph of 
Australia's first mixed gender university hall of residence. 

I cannot say that I was much of an attack dog for Bill Packard or Bill 
Ramson, the Wardens I served at Bruce My strategy as Deputy Warden 
was one of positive non-intervention, except for capturing Bob McLellan 
and a clutch of foresters at 3am one morning practising ritual imitation 
of a bunch of roosters. 

Bruce continues these great traditions, not exactly in the same form, but 
in substantially the same way. As I take part in debates in Bruce today 
(on the rise of China or the Arab spring), attend a wedding of graduates 
from Bruce in Japan, or observe the scholastic excellence that Bruce 
represents (reflected in these pages), I'm reminded of the role this place 
has played in our University and in our national life over the past 50 
years, and how it continues to contribute to our international standing. 

Peter Drysdale 
Emeritus Professor and Head, East Asia Forum 
Bruce Hall Deputy Warden, 1967
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Editorial 

Fifty years since its opening, Bruce Hall remains committed to academic 
excellence across all disciplines. Cross-sections, now in its seventh year, 
is a prime example of the ability of Bruce Hall residents to excel in their 
chosen field. With the weight of so many years of history resting firmly 
on our shoulders, we set out to produce a journal representative of 
Bruce Hall’s pedigree. 

As with previous years, we received a broad range of high quality work 
from a diverse representation of students. We believe the articles in this 
volume represent an accurate and concise demonstration of the 
academic endeavours of the Bruce Hall community. Cross-sections 
Volume VII speaks to some of the issues that society faces, taking you 
on a journey through war and human displacement, parents and 
prostitution and the battle of science versus philosophy. 

For the editorial team the journey has been long, at times exhausting, 
often frustrating, but always thoroughly rewarding. Although things 
may not have always gone to plan, we have learnt the value of 
compromise, conciliation and creativity.  

Of course the journal would not have been possible without a number 
of important people. First, our Head and Deputy Head of Hall, Marion 
Stanton and Tim Mansfield who have always been available for frantic 
consultation and calming reassurance. Also Dr. Diedre Pearce, who 
once again fulfilled the role of academic advisor, continuing the strong 
connection that she has with Cross-sections since her instrumental role in 
the founding of the journal in 2005. Of course, much gratitude must go 
to our academic referees, copy editors and authors who have spent 
many hours working on the pieces you are about to read. Special thanks 



  

must also be extended to our foreword writers, Bruce Kent and Peter 
Drysdale giving their time and sharing their considerable experience. 

Finally, our gratitude goes to our ever present Art Sub-Editor, Ciann 
Chow, who has worked enthusiastically and tirelessly to not only 
design the cover of the journal but also select and arrange the artworks 
here within.  

From the forewords through to the final essay, this journal truly 
encapsulates the motto of Bruce Hall: felix qui portuit rerum cognoscere 
causas. Every effort has gone into producing a journal that, we hope 
you’ll agree, is worthy of Bruce Hall’s 50th anniversary. 

Mat Kelly, Tom Wallace and Alister Waters 
The 2011 Editors of Cross-sections 
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Buddhist Atom Theory in the Light of Modern 
Physics  

Lalini K. Pedris 

Upon hearing of the denial of physical objects or of the non-existence of 
the atomic particle, one would speculate that a thorough study of 
physics would refute these claims; however, it appears that an analysis 
of Buddhist atom theory may paradoxically reveal the unreality of 
physical science itself. What Buddhist atom theory argues against is not 
simply the possibility of an atom’s existence, but on an even deeper 
level, the notion of the ‘point particle’ (also known as a ‘point-like 
particle’). According to modern physics, the point particle is a 
hypothetical particle that is so infinitesimally small that it cannot be 
divided and cannot contain parts, as it has no spatial extension1

Before examining how Buddhist atom theory holds up in the light of 
modern physics, a distinction must be made in order to deliver the 
Buddhist argument against the existence of atoms—variance in 
terminology. The notion that Buddhist atom theory negates is that of an 
indivisible body of matter that has no spatial extension, as opposed to 
simply the basic unit of matter that contains the charges known as 
protons, neutrons, and electrons (though with the negation of physical 

. This 
particle, according to Buddhist philosophy, is quite impossible to 
achieve. Buddhist thought argues the non-existence of all that is not 
derived solely from the mind or consciousness, as all else can be 
deconstructed into separate parts as long as they have spacial extension. 
The objective of this paper is to demonstrate how Buddhist atom theory 
refutes the existence of atoms and, consequently, all objects that are 
composed of atoms, through the analysis of both Buddhist scientific 
philosophy and modern physics. 

                                                           
1 Saint Anselm College: The Department of Physics and Cooperative, Point Particle  
<http://www.anselm.edu/internet/physics/cbphysics/downloadsI/formula1/point.htm> at 
5 April 2011. 
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objects, the existence of this scientifically defined ‘atom’ would also be 
denied). According to Buddhist philosophy, physically external objects 
are not actually part of reality due to the fact that they lack a permanent 
nature and can be broken down2

The first argument demonstrates that an object with no spatial extension 
could not combine with other objects (in this case, other atoms) of no 
spatial extension. As a mathematical concept, adding zero to zero 
would not result in one; if individual atoms have no spatial extension, 
the possibility of multiple atoms accumulating to form an object of 
spatial extension is unfeasible. In modern physics, the atom is a sphere 
of free space containing a nucleus of positive charges (protons) and 
neutral charges (neutrons), which account for the mass of atoms 
depending on the amount of each charge within the nucleus, and are 
loosely bordered by a cloud of negative charges (electrons)

. External objects (even those that are 
solid and homogenously composed) are comprised of parts, to which 
these objects may be further deconstructed. The permanent nature of 
objects cannot be derived apart from individuals’ varying perceptions of 
those objects. Even an object as simple and microscopic as a cell can be 
broken down in structure into organelles, proteins, DNA, etc. Thus, an 
object could hypothetically be broken down over and over again until 
the most basic unit would be a point particle. This notion of a point 
particle is denied by Buddhist atom theory through several arguments: 
the absence of spatial extension, the lack of solidity, and the capability 
for aggregation with other atoms.  

3

                                                           
2 Mark Siderits, Buddhism as Philosophy: An Introduction (Ashgate Publishing, 2007), 181.  

. If the atom 
is the smallest, simplest, and most basic unit of physical matter through 
which a substance or object may be constructed, then why do atoms 
have different masses? The atom, then, could not be the smallest unit of 
matter; neither could electrical charges, as they are considered 
properties, not possessions of an atom. This is where the notion of a 
point particle arises; if, hypothetically, an object such as an atom could 
be broken down to a single point within the free space of the atom, it 
would embody a point particle. The only way that a point particle could 

3 What is an Atom?, United States Environmental Protection Agency 
<http://www.epa.gov/rpdweb00/understand/atom.html> at 5 April 2011. 
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truly be indivisible is if it lacked spatial extension, yet this would imply 
that the particle would be non-existent as matter, because spatial 
extension is the defining factor of matter. How could matter arise from 
non-matter? How could non-matter, having no spacial extension, 
possibly accumulate to form matter? Another problematic point is that 
objects with no spatial extension would simply exist in the same 
infinitely-dimensional space, and therefore could not accumulate to 
form an object—the multiple point particles would all exist in the same 
space as a single point particle. For this reason, despite the perceived 
evidence of matter, matter is not conceptually valid with regards to 
Buddhist philosophy due to lack of spatial extension. Through this 
phenomenon, it is evident that though concepts are often suggested to 
be unproven or unprovable theories and physical evidence is thought to 
be real, conceptual understanding of an atom denies its physical 
existence through Buddhist atom theory.  

The lack of solidity of an atom yields another conflict between the study 
of modern physics and Buddhist atom theory. Without spatial 
extension, atoms would be ‘similar to the void and have no solidity’4

                                                           
4 Jeeloo Liu, An Introduction to Chinese Philosophy: From Ancient Philosophy to Chinese 
Buddhism (Blackwell Publishing, 2006), 235. 

. If 
atoms do not possess a solid form, as they are simply conglomerates of 
free space and electrical charges, they could not possibly accumulate to 
form an object of solidity. A larger, more solid form could not 
conceptually arise from the accumulation of atoms. The only 
explanation, then, would be that physical atoms do not truly exist in 
reality, and instead form an illusion of the mind derived from 
perception. Mental consciousness, on the other hand, does not require 
spatial extension to accumulate, and cannot be broke down like solid, 
external objects to form non-solid particles. Thus, despite what is 
considered to be physical evidence of external objects’ existence, there is 
no reality in external objects apart from the mental perception of these 
illusions. As in a very realistic dream from which one may wake up, 
perception gives way to illusion. When in a dream, the physical touch of 
objects—even smell, appearance, taste, and sound—appears to be truly 
real and concrete. However, when one wakes up from a dream, despite 
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the potential physical stimuli that a body may respond to (as in wet 
dreams, sweating, increased heart rate, etc.), the illusion of the dream is 
recognized. Likewise (according to Buddhist philosophy), the external 
world apart from consciousness is an illusion—seemingly real due to 
perceptions of various forms, yet false nonetheless.  

The final argument delivered by Buddhist atom theory against the 
existence of the atom and the reality of external objects concerns the 
aggregation of multiple atoms. The lack of solidity and spatial extension 
imply the impossibilities of atomic aggregation to form objects of 
solidity and spatial extension. In addition, the idea that atoms can be 
combined to form an object is, through the lens of Buddhist atom 
theory, evidence that an atom cannot be an indivisible structure. The 
mere notion of atoms coming into contact with each other and attaching 
themselves together to form an object suggests that each atom is an 
extension, or potential part of another atom. Like a jigsaw puzzle piece, 
the parts of the piece allow other puzzle pieces to act as extensions or 
components of the first puzzle piece, allowing for each piece to have the 
potential for divisibility.  

Though Buddhist atom theory may refute the findings of modern 
physics, in the light of modern physics, it may appear that Buddhism 
neglects the discourse on forms of energy as real. For example, electrical 
impulses such as the charges of an atom are forms of energy and 
properties of matter. It may seem as though the presence of energy 
confirms the existence of matter. However, energy may simply be the 
reaction of our consciousness to physical perceptions through taste, 
sight, smell, sound, and touch. Just as the mind creates imagined 
situations in the form of dreams or daydreams, what is perceived to be 
‘reality’ may also be imagined situations of the mind. There is currently 
no way to prove whether the continuous mental state of ‘reality’ is more 
valid or real than the fleeting and constantly transforming mental state 
of ‘dreaming’. It is not unlikely that, through the lens of Buddhist 
philosophy, both of what we perceive to be ‘reality’ and ‘dreams’ are 
equally illusions with dissimilar properties, such as duration or rate of 
transformation within the illusion. 
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The true atom, from the Buddhist perspective, is not the one pertaining 
to physics. As described in Buddhist texts, it is a ‘non-eternal’ unit of the 
four elements (water, fire, earth, and air) that are impermanent and 
constantly changing5. These atoms of elements may be seen as energy, 
which one may perceive, yet they are also fleeting. Like other seemingly 
external objects, these atoms are perceived by the senses, but do not 
truly exist beyond cognitive awareness. They form elements which 
‘constitute all material objects that are mere conceptual constructs’6

It can be concluded that despite intense studies of physics pertaining to 
the external world, though the physical existence of the atom may 
appear to be evident, the atom is non-existent in the realm of reality 
under conceptual Buddhist philosophy. The absence of spatial 
extension, the lack of solidity, and the capability for aggregation 
demonstrate that though the atom may be measured and visible 
scientifically, its measurement and visibility is based off of illusionary 
perception, and the atom itself does not truly exist. Though difficult to 
comprehend, perception is a series of fleeting, ever-changing illusions 
that pure mental consciousness could exist without. The question of 
interest, then, is not of how Buddhist atom theory holds up in the light 
of modern physics, but rather of how modern physics holds up in the 
light of Buddhist atom theory. All that truly exists, according to 
Buddhist philosophy, is consciousness, which—unlike the atom and 
other substances pertaining to the laws of physics—is not of the external 
world, and therefore does not need to be divided or spatially extended. 
In this sense, matter cannot exist because its most basic unit cannot 
exist. The only truly indivisible entity is that of consciousness, which is 
not a tangible object, but a mental abstraction. A mind-blowing 
philosophy, the denial of the external world is, with regards to Buddhist 
philosophy, a paradox. What is physical and presumed to be real is 

, the 
smallest particle of the material object illusion. Everything that is of the 
external world, then, is composed of atoms. As atoms are only evoked 
through perception, all beyond mental consciousness is unreal.  

                                                           
5 John H. Poynting, ‘Atomic Theory’ in James Hastings (ed), The Encyclopaedia of Religion 
and Ethics (T. and T. Clark, 1908) 203, 204. 
6 Noa Ronkin, Early Buddhist Metaphysics: The making of a philosophical tradition (Routledge, 
2005), 57. 
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unreal, while mental consciousness (which cannot be recorded or 
perceived through sight, taste, touch, sound, or smell) is the only form 
of true existence.  
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Can Quantum-Mechanical Description of Physical 
Reality Be Considered Complete? 

Jeffrey Lay 

I Background and Introduction 

Central  to  the mathematical  formulation of quantum mechanics  is  the 

idea of a ‘wavefunction’. Usually denoted by the Greek letter  (psi), or 
its  lowercase  equivalent ,  the wavefunction  aims  to  encapsulate  the 

state of a system, which is a description of its physical quantities such as 

momentum,  energy  and  position.1  In  order  to  derive  these  quantities 

from  a  wavefunction,  one  resorts  to  mathematical  operators.  The 

wavefunction acts as an eigenfunction for each operator. That is, if   is 

some operator relating to some physical quantity of a particle described 

by  ,  then  the  operation    produces  a  result  ,  where  x,  an 

eigenvalue of  ,  is a numerical value  relating  to  the physical quantity 

given by  . What Albert Einstein, Boris Podolski  and Nathan Rosen 

(we  shall  use  the  shorthand  EPR  to  denote  the  authors)  proposed  in 

1935 was  that  the wavefunction description  is  incomplete.  In order  to 

justify this claim, the authors proposed a thought experiment in which 

the assumption that the wavefunction is complete is made, and through 

a mathematical process  known  as  the  reduction  of  the wavepacket,  a 

contradiction is derived.  

Quantum Mechanics and Reality 

What  is meant  by  a  reality?  In  quantum mechanics,  a  property  of  a 

physical  system  is  said  to  be  real  if  and  only  if  it  has  a  completely 

defined  value  with  zero  associated  uncertainty.  That  is,  given  a 

                                                           
1  Jenann  Ismael, Quantum Mechanics  (2009),  The  Stanford  Encyclopedia  of  Philosophy, 

<http://plato.stanford.edu/archives/fall2009/entries/qm/> at 25 April 2011. 
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wavefunction  and an operator  , we have   as described 

previously. Take for example a particle described by the wavefunction 

 

 

 

for some constant  . Given the momentum operator  ,2 we 

obtain 

 

 

 

Hence, the momentum of the particle is said to be real and has value p0.  

We now consider an assumption made by EPR upon  the definition of 

reality. What they propose for a sufficient condition is the following: 

If, without  in any way disturbing a system, we can predict with 

certainty  (i.e.,  with  probability  equal  to  unity)  the  value  of  a 

physical quantity, then there exists an element of physical reality 

corresponding to this physical quantity. 3 

In other words, if we can determine the value of a particle’s momentum, 

say, with zero uncertainty,  then  this momentum must be a  real  in  the 

sense  that  it  is  a  physical  property  of  the  particle. What  EPR  fail  to 

specify  is  what  exactly  is meant  by  the  term  “physical  reality”. We 

assume that this refers to the measurable physical aspects of the system.  

 

                                                           
2 David A.B. Miller, Quantum Mechanics for Scientists and Engineers (Cambridge University 

Press, 2008) 81. 

3 Albert Einstein, Boris Podolsky and Nathan Rosen, ‘Can Quantum‐Mechanical 

Description of Physical Reality Be Considered Complete?’ (1935) 47 Physical Review 777, 

777. 
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Operators and the Uncertainty Principle 

Now  we  consider  two  operators,  say    and  ,  acting  on  a 

wavefunction .   and   are said to commute if  . In 

other words, if a and b are definite eigenvalues associated with   and 

 respectively, then  

 

 

 

However, one cannot immediately assume that operators commute with 

each  other.  This  fact  can  be  observed  clearly when we  represent  the 

operators and state vectors in the mathematics of matrix algebra. Given 

two   matrices M and N, we know that the matrix product MN is 

not necessarily equal  to NM.  If   and   correspond  to  two different 

physical quantities of a system, and  , then it happens 

that only one of the two quantities can be known with zero uncertainty 

at a given specific time. This idea is known as the uncertainty principle, 

a  key  and  unavoidable  consequence  of  the  quantum  mechanical 

description of reality. The mathematical proof of this concept is omitted 

from this report, but can be viewed in most texts on quantum mechanics 

and  is  relatively  simple  to  grasp.  Thanks  to  popular media, we  are 

probably  most  familiar  with  the  momentum‐position  uncertainty 

relation, given in its mathematical form by: 4 

 

 . 

 

Here,    and    represent  the  uncertainties  in  the  position  and 

momentum of a system, respectively, if a measurement was to be taken 

of  their values,  and    is  the  reduced Planck  constant.  In English,  the 

relation states that the more accurately one can measure the position of 

a particle,  the greater  the uncertainty  in  its corresponding momentum, 

                                                           
4 Rod Nave, The Uncertainty Principle (2009), Hyperphysics, <http://hyperphysics.phy‐

astr.gsu.edu/hbase/uncer.html> at 28 April 2011. 
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or vice‐versa.  It  is  important  to  stress  that  the uncertainty principle  is 

not  a  consequence  of  imprecise  measurement  or  limitations  in 

experimentation. Rather, it is an intrinsic property of the world around 

us that arises naturally from the wave‐particle duality of matter. 4 

The Collapsing of the Wavefunction 

The  wavefunction  of  a  system  is  usually  expressed  as  a  linear 

superposition of its eigenstates. For example, the general solution to the 

time‐dependent  Schrödinger  equation  for  the  infinite  square  well 

problem is given by: 5 

 

 

 

where the  ’s form a set of orthonormal basis states corresponding to 

the nth energy eigenstates of the particle trapped in the well and the 

’s  are  the  expansion  coefficients.  Suppose  that    is  normalised. 

Then, when a measurement  is made on  the energy of  the particle,  the 

wavefunction ‘collapses’ into a single eigenstate:  

 

, 

 

This corresponds  to  the measured value  for  the particle’s energy with 

probability given by: 

 

, 

 

since   if the wavefunction is properly normalised. 

                                                           
5 David A.B Miller, Quantum Mechanics for Scientists and Engineers (Cambridge University 

Press, 2008) 25. 
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This  conforms with  our  intuitive  thinking.  If  the wavefunction were 

able to collapse into two non‐equal eigenstates, then we would be able 

to  measure  the  particle  having  two  distinct  energies  simultaneously, 

remembering  that energy  in  the  infinite  square well  is quantised.  It  is 

difficult to fathom what exactly this will imply about our system.  

Utilising  these concepts, we can now attempt  to better understand  the 

paper by Einstein, Podolsky and Rosen. 

II The EPR Experiment 

The authors present us with two systems I and II. The major assumption 

presented is that we know the states of the two systems before they are 

allowed  to  interact  for some  time  interval T. Then  for all  times  t > T,  I 

and  II  are  disjoint.  EPR  introduces,  without  justification,6  a  single 

wavefunction  to  describe  the  combined  system  of  I  and  II, which  is 

given by  

 

  (1) 

 

where   are to be considered as the expansion coefficients for the 

set of orthogonal eigenfunctions  . We let x1 be the variable used 

to  describe  the  first  system  and  x2  for  the  second.  In  other  words, 

 is the wavefunction description of system II and   is the 

wavefunction corresponding to system I.  
 

Now  suppose  at  some  point  in  time  after  I  and  II  interact we  take  a 

measurement of system I for some physical quantity A. If the value of A 

is found be ak, then certainly we have 

 

 

                                                           
6 Arthur Fine, The Einstein‐Podolsky‐Rosen Argument in Quantum Theory (2009), The 

Stanford Encyclopedia of Philosophy, 

<http://plato.stanford.edu/archives/fall2009/entries/qt‐epr/> at 27 April 2011.  
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and  through the process of  the collapse of  the wavefunction discussed 

previously, we find that (1) has been reduced to  

 

  (2) 

 

An apparent implication of this is that the second system, which is not 

interacting with  system  I during  this  time period, has been  somehow 

affected by the measurement of A.  

Now,  EPR  discusses  the  idea  that  ‘the  set  of  functions    is 

determined by the choice of the physical quantity A’. To see why this is 

true,  consider  the  case of  the  infinite  square well problem  again. The 

solutions to the time‐independent Schrödinger equation for the well are 

given as a set of energy eigenfunctions which correspond to the allowed 

energies  of  the  particle.7  Since  the  solutions  take  the  form  of  a  sine 

function, one can easily utilise Euler’s formula to express the solutions 

as a  linear combination of complex exponentials which explicitly state 

the  particle’s  allowed  values  for  momentum.  Or  upon  using  the 

momentum operator, one can easily deduce the corresponding values of 

momenta for the particle.  

 

Following on with  the EPR argument, we can  thus proceed  to express 

the  wavefunction  description  of  I  and  II  in  terms  of  wavefunctions 

pertaining to some other physical quantity B. We can write this as  

 

 

 

Similarly, if we were to make a measurement of system I for the value of 

B, out new wavefunction will collapse to, for some value of r,  

                                                           
7 David A.B Miller, Quantum Mechanics for Scientists and Engineers (Cambridge University 

Press, 2008) 20. 
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Again, the measurement on I seems to alter the wavefunction of system 

II. However, we must remember that systems I and II no  longer  interact 

after  time T. The  idea  that we must consider  is  that of  the principle of 

locality.8  Since  system  II  is  disjoint  from  system  I  after  time  T,  any 

measurements undertaken on I should not have any affect on system II. 

In  other words,  system  II  should  remain  in  a  constant  state  after  its 

interaction with system I. Therefore, since two different measurements 

on I implies the existence of two different forms of the wavefunction , 

we  are  forced  to  conclude  that  system  II  can  have  two  different 

wavefunction descriptions.  

This result  immediately raises  the question: what happens when  these 

two wavefunctions  for  system  II  are  eigenfunctions  of  two  operators 

that do not commute? Einstein, Podolsky and Rosen proceed to provide 

us with an example of this situation. Let P and Q represent momentum 

and  position,  respectively.  Since we  are  going  to  be  acting  these  on 

system II, the corresponding operators take the form 

 

  

Now if the wavefunction 

 

                                                           
8 Arthur Fine, The Einstein‐Podolsky‐Rosen Argument in Quantum Theory (2009), The 

Stanford Encyclopedia of Philosophy, 

<http://plato.stanford.edu/archives/fall2009/entries/qt‐epr/> at 27 April 2011.  
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is the eigenfunction of P, then, as in the example in section 1, we have  

 

 
 

and so system II has a definite momentum given by p0. Similarly, the 

wavefunction 

 

  

where x is the spatial position of system I, is an eigenfunction for Q with 

corresponding eigenvalue x + x0. So from  the EPR definition of reality, 

we are forced to conclude that system II must have a physical reality to 

both  position  and  momentum  simultaneously  as  a  result  of  the 

reduction of the wavefunction. This of course contradicts Heisenberg’s 

uncertainty  principle,  which  we  regard  as  true.  Since  our  original 

hypothesis was  that  the wavefunction  is  complete, we must  conclude 

that this is not, in fact, the case at all.  

III Conclusion 

The publication of the EPR paper stirred controversy among the physics 

community for decades, with many prominent physicists such as Niels 

Bohr  defending  the  interpretation  of  quantum  mechanics  that  EPR 

challenges  (the Copenhagen  interpretation).9  It wasn’t until 1964 when 

John Stewart Bell published his  response  to  the EPR paradox  that  the 

                                                           
9 John Blanton, Does Bell’s Inequality Principle rule out local theories of quantum mechanics? 

(1996), Weburbia, <http://www.weburbia.com/physics/bells_inequality.html> at 01 May 

2011. 
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issue appeared  to be resolved. What Bell did was  introduce a  theorem 

that states that either the principle of locality or the ability to determine 

definite physical quantities must be violated  in quantum mechanics.10 

We  now  know  from  experimental  testing  of  Bell’s  inequality  that 

quantum mechanical predictions happen to be correct after all, and that 

there are no local hidden variable theories. This solves the EPR paradox 

and  implies  that quantum mechanics  is most  likely a non‐local  theory. 

Even  so,  the  elusive  and mysterious  nature  of  quantum mechanics  is 

sure to challenge physicists for decades to come. 
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Towards a Theory of Confucian Rights 

Galvin Chia 

There has been much debate amongst both academics and the Chinese 
citizenry about whether or not the Confucian tradition is able to 
accommodate a system of rights. If so, what would these rights look 
like? In this paper I will be making a case for the adoption of a 
Confucian system of rights, as well as broadly posit what form these 
rights may take. It would be insensitive and misguided to wholly 
import a system of rights that presupposes discrete moral agents like 
the Kantian tradition does. Rather, I believe that a system of Confucian 
“rights” – loosely conceived – should focus on interpersonal 
relationships, as an enabler of duties. To do this, I will first briefly raise 
the notion of the Confucian “threat”, before exploring how 
Confucianism is compatible with this particular interpretation of rights. 
Finally, I will examine this notion of Confucian rights within the co-
relative framework of legal theorist Wesley Hohfeld. I would like to 
note that whilst this paper may not succeed in developing a tangible 
system of Confucian rights per se, it does provide the grounds (however 
superficially) for this possibility. 

Throughout this paper I will also have to assume, for brevity’s sake, that 
Confucianism is a system viable enough to still remain relevant both 
before and after its rights treatment. 

I The Confucian Threat 

Confucianism, as a philosophy that strongly abides by the weight of 
cultural history and its associated norms, can be problematic to the 
contemporary philosopher in several ways. The major challenge I will 
explore here is that values and social hierarchy can be overly 
entrenched, and this easily has the potential to result in abuses of 
power.  
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To begin, the Analects notes that “effective governance” rests upon the 
duties and relationships associated with the roles of the leader, the 
minister, the father and the son.1 Although proper maintenance of these 
duties and relationships ideally provides an “internal check on 
totalitarianism”, once they fail the Confucian system becomes very open 
to abuse.2 Consider the case of the abusive father. Under the classical 
tenants of Confucianism, the child, in his role as a filial son, can only 
respond through gentle remonstrance, and must “voice no 
resentment”.3 The son can appeal to no moral safeguards for protection, 
and it is clear that something more is needed. This is where rights, as a 
form of protection, are useful. As Ihara notes, “it is…useful to regard 
children as having rights once families no longer perform the job of 
caring for children as they should”.4

The Confucian political hierarchy can also lead itself to much 
exploitation and dangerous misinterpretation. In the Analects, Confucius 
describes the son who covers for his father’s theft of a sheep as acting 
morally.

 

5 Many have noted how this behaviour, when applied in a 
political context, can too easily be construed as nepotism or the granting 
of special privilege.6 Combined with Confucianism’s adversity to direct 
confrontation with the political hierarchy, Wong notes how this can 
“tend towards abuse of power”.7

                                                           
1 See Analects 12.11 for a somewhat vague, but telling breakdown of the roles and duties in 
society: “the ruler must rule, the minister minister, the father father, and the son son”. 

  

2 Fred R. Dallmayr,, ‘Asian Values and Global Human Rights’  Philosophy East and 
West (2002) 52 173, 181 
3 Analects 14.9: “in serving your father and mother, remonstrate with them gently. On 
seeing that they do not heed your suggestions, remain respectful and do not act 
contrary…voice no resentment”. 
4 Craig K. Ihara, ‘Are Individual Rights Necessary?’ in Kwong-Loi Shun and David B. 
Wong (eds), Confucian Ethics: A Comparative Study of Self, Autonomy, and Community 
(Cambridge University Press, 2004) 11, 27. 
5 Analects 13.18 
6 David L. Hall and Roger T Ames, ‘Rights and Community in Confucianism’ in Kwong-
Loi Shun and David B. Wong (eds) Confucian Ethics: A Comparative Study of Self, Autonomy, 
and Community (Cambridge University Press, 2004) 31, 43. 
7 David B. Wong, ‘Rights and Community in Confucianism’ in Shun, Kwong-Loi and 
Wong, David B. (eds), Confucian Ethics: A Comparative Study of Self, Autonomy and 
 Community (Cambridge University Press, 2004) 31, 39. 
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Confucius’s ideal of a harmonious, working society is thus very heavily 
predicated on individuals appropriately and virtuously fulfilling their 
respective roles and duties.8 This is problematic, as once this collapses, 
nothing is left in its place – there exist no moral “protective shields of 
the under-privileged and oppressed”.9

II Towards Confucian Rights  

 This therefore opens up an 
avenue for a system of Confucian rights. 

I will first outline a system of rights that I think is compatible with both 
the duty-oriented nature of individual roles as well as the notion of the 
socially-constructed individual. Having done this, I will then explain 
why such a position is philosophically consistent with Confucianism, as 
well as explore its implications within a western, Hohfeldian context.  

Rather than viewing rights as ends in themselves, which is a conception 
that arguably emerges from the Kantian tradition, I propose that 
Confucian rights be instead enablers – a means – of fulfilling duties or 
roles. Similar approaches towards rights can be seen in contemporary 
approaches towards the works of John Locke, in which rights emerge as 
correlates of duties towards God.10

I believe such an interpretation is compatible with the Confucian 
approach to society and the individual, as well as in a position to rectify 
dysfunctional interpersonal relationships that give rise to abuse and 
exploitation. Doing so would better allow societal harmony to emerge 
and flourish. This notion shares parallels with Nussbaum and Sen’s 
Capability Approach – seen by the authors as holding the “keys to a 

 Whilst Locke appeals to the divine 
for his source of morality, however, Confucius remains grounded in a 
distinctly humanist tradition – this does away with issues of faith and 
religious compatibility.  

                                                           
8 See Roger T. Ames and Henry Rosemont Jr., The Analects of Confucius: A Philosophical 
Translation (Ballantine Books, 1998), 56-7 on notions of harmony, or he 和. 
9 Dallmayr, above n 2, 183. 
10 John A. Simmons, The Lockean Theory of Rights (Princeton University Press, 1994) 97. 
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truly flourishing human life” – in being an enabling factor for both 
society and its citizens.11

The notion of “Confucian rights” is not contradictory, and there is room 
for a rights framework to defend the welfare of distinct individuals. 
Despite its communal emphasis, the Confucian individual is not 
subsumed into a faceless collective. There is strong emphasis on 
personal development and cultivation, education and the maintenance 
of good interpersonal relationships.

 

12 Because of the emphasis placed on 
this “irreducibly social” individual, there is indeed a distinct person 
whose welfare can thus be considered.13

By adequately carrying out the duties associated with one’s social role, 
harmony – “the highest cultural achievement” – can be achieved.

 With regards to the case of the 
abusive father mentioned previously, this opens up the Confucian 
framework such that the wellbeing of the child can be directly 
addressed. 

14 
Because of the emphasis placed on this “irreducibly social” individual, 
there is indeed a distinct person whose welfare can thus be 
considered.15 Similarly, there is an intimate and organic relationship 
between the individual and society. The notion of tianren heyi – roughly 
translated as “all under heaven are one” – illustrates this.16 As Ames & 
Rosemont note, “there is no apparent distinction between the order 
itself, and what orders it”; all are related through a “living culture”.17

                                                           
11 Martha Nussbaum, ‘Human Rights and Capabilities’ (2007) 20  Harvard Human Rights 
Journal 20,  22. 

 To 
abstract too far in the direction of either individual or society would 
thus remove too much of what it means to be either. Because societal 

12  See Analects 2.4, which illustrates Confucius’s journey of self-cultivation. 
13 Analects 1.6: “be filial at home and deferential in the community…if in so behaving you 
have energy left, use it to improve yourself through study”. 
14 Ames and Rosemont, above n 8, 57 
15 Ames and Rosemont, above n 8, 48 
16 In Chinese: 天人合一.Though Ames & Rosemont avoid translating tian, leaving it 
instead in its Romanized form tian, the notion they wish to convey is that of a worldly, 
organic totality. The notion of “heaven” as an expression of this in English seems to 
unnecessarily convey a concept of transcendence or associated divinity, which is very 
much absent in tian.  
17 Ames and Rosemont, above n 8, 47. 
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harmony relies so strongly upon its constituent individuals properly 
fulfilling their roles and duties, these individuals must be protected in a 
way such that these duties can continually be fulfilled. As mentioned 
previously, when these are absent the Confucian social order ceases to 
function as it should. Thus rights, as enablers of duty, allows for this 
harmonious order to be upheld.  

Structuring a system of rights in this way also avoids the plethora of 
problems that arise when rights cause individuals to become discrete 
moral agents. The argument cannot be recounted in its entirety here, but 
it essentially proceeds as follows. Consider the structure of liberal rights 
in the Kantian tradition, such as the rights framework of contemporary 
political philosopher John Rawls. Rawls’s approach, being rooted in the 
liberal tradition, presupposes discrete, self-interested and autonomous 
moral agents – a process that renders them abstract and acultural. This 
becomes problematic when considering the Confucian standpoint, 
where individuals are “irreducibly social”, the “sum of significant 
relationships” that encompass “one’s cultivated cognitive, aesthetic, 
moral and religious sensibilities”.18

Consistent with our intuitions, we consider a successful rights claim as 
one that benefits the individual. But what of the Confucian individual 
that is not discrete, but instead a sum of experiences and relationships? 
Can this social individual meaningfully make claim to rights that 
benefit only a small portion of this nebulous social identity? As Hall & 
Ames contend, this is not possible, as “decisions of the autonomous 
[individual] will tend to be empty and abstract –…[morally] 
arbitrary”.

 Whilst the Rawlsian individual is 
universal, the Confucian individual is historically and culturally 
contingent. 

19

In light of this, it should then be no surprise that the way forward for 
rights in this context should reflect Confucianism’s strong focus on 
duties, as several have noted. Peerenboom’s sees Confucian rights as 

 

                                                           
18 Ibid 48-9.  
19David L. Hall and Roger T. Ames, The Democracy of the Dead: Dewey, Confucius and the 
Hope for Democracy in China (Open Court, 1999) 72. 
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“corollaries to duties”.20 Similarly, MacIntyre has postulated that “rights 
so ascribed are not the rights of individuals qua individuals…but rights 
that attach…to the role”.21

One particular benefit of this approach is that moral obligations and 
duties (as emerging from one’s role as, say, a father) still rest on the 
(Confucian) individual. Thus the individual is still morally responsible 
for the way in which these roles are carried out. This exemplifies the 
internalization of duties and values that is often found in the Analects. A 
strong emphasis on education and the observance of ritual propriety is 
the method through which actual harmony, as opposed to “harmony for 
its own sake”, is achieved.

 By ascribing rights to a social role, the 
individual’s ties to society at large are maintained, and the moral 
Confucian individual – by merit of his significant social relationships – 
is preserved. There are also numerous benefits that such a position 
would bring, as will be explored below.  

22,23 As Ames & Rosemont argue in their 
endnote, there is an “important distinction…between…simply 
enforcing order and achieving harmony”.24

A corollary of this is that a duty-enabling theory of rights also provides 
space for the individual to grow morally within the confines of his role 

 By ensuring that duties can 
be carried out, the individual remains important in his consideration of 
whether to actually fulfil these duties or not. Because the right does not 
replace the duties of the moral individual, there is still an obligation – a 
moral incentive, of sorts – for the individual to properly carry them out. 
Should the duty be executed inappropriately or unsatisfactorily, the 
moral wrong then lies with the individual. This makes it significantly 
easier for a more mature theory of Confucian rights (or even Confucian 
jurisprudence!) to normatively identify and address the problem.  

                                                           
20 Randall Peerenboom, ‘What’s Wrong with Chinese Rights?: Toward a Theory of Rights 
with Chinese Characteristics’ (1993) 6(29) Havard Human Rights Journal 6, 43. 
21 Alasdair MacIntyre, ‘Questions for Confucians: Reflections on the Essays in 
Comparative Study of Self, Autonomy, and Community’ in Kwong-Loi Shun and David 
B. Wong (eds), Confucian Ethics: A Comparative Study of Self, Autonomy, and Community 
(Cambridge University Press, 2004) 203, 213. 
22 Analects 1.6. 
23 Analects 1.12: “to realize harmony for its own sake without regulating the situation 
through observing ritual propriety will not work” 
24 Ames and Rosemont, above n 8, 231. 
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and duties. This draws on the notion of organic beings in the Confucian 
tradition, which does not assume perfect or static moral beings. As 
relationships – formalized through duties – can grow, so too does the 
moral value of individuals.  “[H]uman beings have value…because they 
are interrelated”.25

A second benefit of reading Confucian rights in this way is that it 
exemplifies the contextual nature – what Ames & Rosemont call the ars 
contextualis – inherent to the tradition.

 This preserves the immense importance of 
relationships that the Analects espouses.  

26 Hansen and Dallmayr have 
both remarked that community values and concepts of rightness are 
necessary products of continuous internal discourse and 
transformation.27,28 Contrary to the entrenched hierarchy that some see 
in the tradition, Confucianism is not a static and unchanging doctrine. 
This is a view that can be found directly in the Analects itself.29 Rather, 
the shift towards a moral system with an understanding of rights 
should be seen as an act of contextualization, consistent with the 
zeitgeist of the modern “rights-infatuated” paradigm.30

Though the clarification and formalization of rights could itself be seen 
as contrary to Confucianism’s dynamic nature, I would argue that it is 
fundamentally necessary for Confucianism to adapt and change in this 
way. As expressed in the Xunzi (Way of the Son), “one can only speak 
of…loyalty after one has examined the reasons why they follow the 

  

                                                           
25 Ihara, above n 4, 24. 
26 Ames and Rosemont, above n 1, 50 “the way of becoming human is not a given; the 
authoritative person must be a “road builder”, a participant in “authoring” the culture for 
one’s own place and time.” 
27 Chad Hansen, “The Normative Impact of Comparative Ethics: Human Rights.” in 
Kwong-Loi Shun and David B. Wong (eds), Confucian Ethics: A Comparative Study of Self, 
Autonomy, and Community (Cambridge University Press, 2004) 72, 77.  
28 Dallmayr, above n 2, 177. 
29 Analects 9.4: “There were four things the Master abstained from entirely: he did not 
speculate, he did not claim or demand certainty, he was not inflexible, and he was not 
self-absorbed”. 
30 Seung-Hwan Lee, ‘Liberal Rights or/and Confucian Virtues?’ (1996) 46(3) Philosophy East 
and West, 367. 
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order”.31 A re-evaluative effort such as the Confucian rights project 
questions the traditionally-held notions of the individual subject, and, 
as shown above, serves to positively reinforce the organic nature of 
social society. All this is in addition to being able to respond to strong 
calls for rights in the Chinese tradition amongst both the intelligentsia 
and the Communist Party.32,33

I will now present an analysis on the proposed enabling nature of 
Confucian rights in a Hohfeldian context, as well as their implications. 
Under Hohfeld’s model, claim-rights have a correlate in duties.

 What I am not suggesting, however, is 
that the evolution of Confucianism ends here; as normative conceptions 
and social mores change over time, so too should the philosophical 
tradition comport itself accordingly. Confucian rights would only be 
one of such manifestations.  

34

However, holding a duty would not commonly be seen as giving rise to 
a right. For instance, most would agree that a father has the duty to 
properly raise his child, or that a government official has the duty to 

 Being 
able to claim a right gives rise to the duty or obligation to provide it. For 
instance, being able to claim the right to vote necessarily entails a 
governmental duty to provide for the voting process. Alternatively, 
there is a duty not to interfere in the individual’s voting. In this way, 
rights give rise to duties in both positive and negative aspects – in the 
sense that they require entities such as the government to both provide 
for voting and abstain from interference. It is morally acceptable for a 
right to be claimed or remain unclaimed, but it would be morally 
unacceptable for a duty to remain unfulfilled once a right is claimed. 
Insofar as traditional Confucianism is concerned, there is a common 
ground in that the proper execution of duties is morally obligated. 

                                                           
31 Roetz in David B. Wong, , ‘Rights and Community in Confucianism’ in Kwong-Loi Shun 
and David B. Wong (eds), Confucian Ethics: A Comparative Study of Self, Autonomy and 
Community (Cambridge University Press, 2004) 31, 35. 
32 Link, Perry (Trans), Charter 08 (2008) 
<http://www.nybooks.com/articles/archives/2009/jan/15/chinas-charter-08/> at 18 October 
2010. Charter 08 is a declaration signed by hundreds of prominent members of Chinese 
society, calling for the enactment of rights in China and a reform of its political system. 
33  China: the Debate Over Universal Values (2010) The Economist 
<http://www.economist.com/node/17150224> at 5 October 2010. 
34 Duncan Ivison, Rights (Acumen, 2008) 11. 
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govern well. However, it is less clear that a child can directly claim a 
right to good parenting, or the citizenry a right to good governance. 
This claim is a strong one, and common sense may dictate that the 
“rights” claimed in this case should be supererogatory – that is, morally 
“good” if fulfilled, but not morally required – instead of explicit. Thus 
duties do not necessarily lead to strong rights-claims.   

Framing rights as enablers of duties implies that duties do indeed give 
rise to rights. Subsequently, the focus of normative analysis shifts to 
duties. This is contrary to the Kantian tradition, where one would 
usually see duties as morally subservient to rights-holders, as they exist 
to facilitate the claiming of a right. The fact that a moral agent has 
discretion in claiming rights, but not in providing duties, strengthens 
this perception. The position of Confucian rights thus flips this on its 
head: rights now facilitate the execution of duties. Though one might 
claim that rights are rendered morally impotent now that duties bear 
the moral weight, this is not the case at all. The fact that analysis of duty 
in a Hofeldian context tends to be lacking does not mean that duty itself 
is meaningless. In the case of Confucian rights, what this means for the 
rights/duties co-relation is that stronger emphasis and analysis with 
regards to duties, instead of rights, is needed. Though rights would no 
longer be the explicit source of morality, they remain important as the 
vehicle through which morality, broadly construed as the “authoritative 
behaviour” within the significant relationships of social individuals, is 
achieved.35

What I have thus shown is that conceptually, a case for Confucian rights 
can definitely be made. It is indeed possible to reinterpret Confucianism 
whilst being consistent with both its historical bases as well as the 
rights-based sentiments of our current moral paradigm. However, I 
must acknowledge that there is much work to be done in this field – a 
development of a concrete, “thick” system of Confucian rights, for 

 

                                                           
35 Though lacking in a concrete definition of “morality”, one could very well see 
“authoritative behaviour” (ren 仁) as a normative “good” that Confucianism aspires 
towards. Ren implies the maintenance of good interpersonal relationships. In the context 
of social individuals, then, it is significant in the definition, maintenance and growth of 
such social ties. See Ames & Rosemont, The Analects of Confucius: A Philosophical 
Translation, 48-51 for a much clearer exposition. 
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instance – of which this paper has dared only to venture superficially 
into.  
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Understanding War-time Decision Making: Why the 
Allies didn’t Bomb Auschwitz-Birkenau 

David Heness 

War-time decision making is a process and an experience that neither 
this writer nor nearly every other historian who writes on the subject 
has had the experience of.  It is therefore necessary to understand that 
war-time decision making and post-war analysis of that process 
represent two entirely different spheres of thinking. The decision 
making process in war involves a complex system of priorities that we 
in hindsight cannot fully appreciate. Facing total war against an 
extremely powerful and resourceful enemy, the main priorities of the 
Allies was understandably going to be that of survival and the quick 
conclusion of the war; a war that at times they were close to losing.  
Also unprecedented about this war were the atrocities committed, 
namely the Holocaust. The Allied response to such persecution, in 
particular the possibility of bombing the Auschwitz-Birkenau 
concentration camps, was always going to be dependent upon their 
priority system.   

Fighting an unprecedented total war and struggling to gain a foothold 
in Hitler’s ‘Fortress Europe’, the Allies made it their priority to devote 
all their military effort to destroying the enemy. Diversion of resources 
away from this supreme aim was inevitably going to be stringently 
dependent on the efficiency and success of the proposed operation. 
Even then it would require an understanding of the situation and a 
mobilisation of political will for action to finally be taken against these 
targets. The bombing of these targets never took priority in the Allied 
bombing camp and a careful study of these factors will demonstrate 
why. 
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I A war unprecedented: diversion of air power in a total 
war 

The Second World War was a war unprecedented in human history not 
only in terms of the atrocities committed but also of the forces mobilised 
and the consequent number of deaths. Herein lies to the key to 
understanding the Allied bombing mindset. Here was a total war that 
required mobilisation of every available military resource and one 
whose result was by no means certain until the latter part of 1944. 
Accordingly it explains a great deal about the Allies’ reluctance to 
concentrate military resources on any non-military endeavour. As one 
of the reasons why the United States Army Air Force (USAAF) could 
not take action in bombing Auschwitz-Birkenau or the rail lines leading 
to it, U.S. Assistant Secretary of War John. J. McCloy cited that it would 
divert military forces away from operations critical in ‘the destruction of 
industrial target systems vital to the dwindling war potential of the 
enemy.’1

This is a response that has come under constant scrutiny from modern 
historians who seek to assess its validity. However, it is the very nature 
of warfare and in particular this war that lends legitimacy to McCloy’s 
claim. To appreciate this one must recognise the broader theatre of 
action in World War II, one in which ‘the air war could not be separated 
from the land war’

  

2

The requests to bomb Auschwitz-Birkenau in June and August of 1944 
came at a time when this dual dependency was at its most crucial stage.  
These requests understandably took second place to the priority of 
concentrating all military effort on preparing and aiding the Allied 
invasion of Europe which involved taking on an enemy that was ‘still at 

 and where concerted efforts from both were 
winning the European conflict. Each was vital to the other’s success and 
as land based military actions intensified so did air based actions 
against Axis military targets on the ground to assist land forces.   

                                                           
1 John J. McCloy, ‘John J. McCloy, Assistant Secretary of War, explains to John W. Pehle, 
Director, War Refugee Board, that the War Department cannot authorize the bombing of 
Auschwitz, November 18, 1944,’ in Spencer C. Tucker and Priscilla Mary Roberts (eds),  
Encyclopedia of World War Two, Volume 5: Documents (ABC-CLIO, 2005) 2040. 
2 Richard Foregger, ‘The Bombing of Auschwitz,’ (1987) 34 Aerospace Historian, 99. 
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the height of its powers in the summer of 1944.’3 It is easy in hindsight, 
as many historians and people in general have done, to assume an 
Allied victory was assured. Questioning why the Allies couldn’t spare 
bombers to bomb Auschwitz-Birkenau at this time they fail to 
appreciate the concern among the Allies in the Summer of 1944 that 
they might not succeed against an enemy that had just stepped up its 
determination and fighting ability in defence of Fortress Europe.4  
According to Paul B. Miller we shouldn’t have any predetermined ideas 
of Allied victory even as late as Winter 1944 where ‘during the Battle of 
the Bulge, the outcome was hardly assured.’5 This did not necessarily 
mean, however, that all bombers were involved in the Normandy 
landings or operations in France at this time. David Wyman points out 
that the USAAF Fifteenth Air Force had no role in the Normandy 
invasion or the Allied drive across France and at the same time had the 
range and ability to strike Auschwitz-Birkenau.6 These statements may 
be true but they neglect to recognise the equally important role that 
bombers not involved in the June landings were performing at the same 
time in other theatres, which was continuing the attack on German 
military infrastructure and supplies elsewhere. Wyman himself 
recognises the importance of this as well, in particular the role of oil 
refinery bombing in restricting German military operations.7

One must look at the USAAF bombing mindset in particular to gain a 
more accurate picture of the priority system attached to targets and how 
it affected any decision to bomb Auschwitz-Birkenau. This is because 
the USAAF Fifteenth Air Force based in Italy is considered to have been 
the only force that was capable of striking Auschwitz-Birkenau at the 

 The 
second half of 1944 was indeed a tough time for the Allies trying to gain 
a significant foothold in Hitler’s Europe and understandably Allied 
leaders designated that their military efforts at this time be a top 
priority. 

                                                           
3 Ibid. 
4 Ibid 109. 
5 Paul B. Miller, ‘David S. Wyman and the Controversy Over the Bombing of Auschwitz,’ 
(2003) 40 Journal of Ecumenical Studies, 379. 
6 David S. Wyman, ‘Why Auschwitz Was Never Bombed,’ (1978) 65 Commentary, 41. 
7 Ibid 42. 
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time.8 The USAAF bombing campaign was very different from that of 
the Royal Air Force (RAF) in that it sought to ‘bring Nazi Germany to 
her knees by destroying her military-industrial base’9 rather than 
attacking civilian morale through the area bombing of German cities. 
All modern analyses aside it appeared very clearly to the USAAF and 
associated military leaders that this ‘scientific strategy’ was quickly 
winning the war for the Allies by destroying Germany’s ability to wage 
modern warfare.10

They did this by designating top priority to bombing vital war 
industries such as synthetic oil and ball-bearing plants. It is 
understandable that any diversion of forces away from these purely 
military objectives would have been seen as a compromise in the 
process of whittling down German capabilities, most likely resulting in 
associated casualties on the ground and in the air from the prolonging 
of the war or retained German offensive capabilities. Even Wyman 
acknowledges that ‘most observers, then and now, agree that the high 
attention given to oil in 1944 and 1945 was one of the most decisive 
factors in Germany’s defeat.’

   

11

When considering why the Allies were reluctant to divert military 
resources away from military goals one must consider these issues. At 
the time of the first bombing proposals in mid-1944 the Allies were on 
uncertain ground in Europe and accordingly saw the need to devote 
everything to their cause. Additionally, the USAAF saw their priority 
on military-industrial targets as essential to the war effort and who can 
blame them when they were concurrently enjoying substantial ground 
victories in this total war. Furthermore, the willingness to consider any 
diversion of air power would have been analysed based on the 
projected success of an operation, in particular if that operation 
threatened to present an ongoing problem or diversion of resources. 
Integral to the probability of success of such an operation as bombing 

  

                                                           
8 Richard H. Levy, ‘The Bombing of Auschwitz Revisited: A Critical Analysis,’ (1996) 10 
Holocaust and Genocide Studies, 286.  
9 William D. Rubinstein, The Myth of Rescue:  Why the democracies could not have saved more 
Jews from the Nazis (Routledge, 1997) 170. 
10 Ibid 173. 
11 Wyman, above n 6, 42. 
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Auschwitz-Birkenau were the technical limitations which would also 
subsequently pose important moral questions upon the Allies. 

II Technical limitations: operational and moral 
consequences 

Bombing accuracy during World War II has always been a highly 
contested topic. It is particularly relevant in this discussion as it is an 
issue that would have been important in any Allied consideration to 
bomb the Auschwitz-Birkenau camps. Precision bombing is of 
particular importance in this regard for two reasons. The first is that the 
crematoria and gas chambers in both camps were situated very close to 
where the camp internees were accommodated. Secondly, when 
accurate bombing cannot be performed it then results in prolonged 
series of sorties to revisit the target, an outcome that would put further 
stress on the system due to the already diverted forces being held up 
longer.   

Analysis of WWII bombing accuracy varies substantially among 
scholars but all generally acknowledge that there was a large degree of 
inaccuracy from anything but a dive-bomber. James H. Kitchens details 
that what led people at the time to overestimate the accuracy of war-
time bombing were ‘gross misconceptions about air power…among 
those outside the military sciences’ and Miller wonders if the term 
‘precision bombing’ can even apply to WWII.12 The probability that 
bombing Auschwitz-Birkenau would take multiple sorties can be seen 
in accuracy trends for heavy bombing. Richard H. Levy has calculated 
that given the accuracy rate of wartime heavy bombing at its best up 
until mid-1944, 50 tons of 500-pound bombs would have needed to be 
dropped on average for each of the four gas chambers to ensure at least 
one direct hit.13

                                                           
12 James H. Kitchens, ‘The Bombing of Auschwitz Re-Examined,’ (1994) 58 The Journal of 
Military History, 244; and, Miller, above n 5, 380. 

 However, this is not to rule out that some pilots thought 
that such an operation could be of a reasonable accuracy and success 
rate.  As RAF Group Captain Cheshire said in an interview in 1982:  

13 Levy, above n 8, 285. 
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I should think we might have destroyed three [of the four 
crematoria]. We might not have destroyed all of them. You are 
asking a lot at this extreme range in knowing we have to get 
ourselves out without full cover of night.14

The point in the end is that such a mission was never ordered as it was 
‘the view of the wartime command that he would have been shot down 
before he arrived, or at the very least on the return journey.’

   

15

Thus, these trends demonstrate two important points of consideration.  
Firstly, the potential for widespread carnage in the bombing of the 
camps was high and it was an almost certain probability that sustained 
and prolonged force would need to be diverted to this cause for it to be 
successful. Secondly, that even if one subscribes to the belief that a 
reasonable accuracy could be attained, the losses to the air force would 
be high in any case. In addition, although aircraft may have been able to 
reach the sites and drop their load with the best accuracy they could, 
both of these factors become more complicated when taken into account 
are the ‘factors of terrain, tactics, winds and weather, useful bomb load, 
air defences, and crew performance.’

   

16

This issue of inaccuracy also has a bearing on the moral implications of 
such a bombing. The close proximity of the bombing targets (the 
crematoria and gas chambers) to the accommodation huts posed a 
significant moral dilemma. With the gift of hindsight one immediately 
recognises the implications of putting Auschwitz-Birkenau out of 
action, however, in the wartime environment this moral dilemma was 
much less clear-cut. There could be several outcomes from a series of 

  These are important factors that 
should be taken into account beyond the simple ‘still-air’ and 
operational ranges that an aircraft is specified to be able to travel.  
Accuracy and operational factors that influenced bomber flight sorties 
in WWII, like those mentioned, must be taken into account when 
analysing the extent to which a diversion of forces would be successful. 

                                                           
14 Leonard Cheshire, quoted in Stuart G. Erdheim, ‘Could the Allies Have Bombed 
Auschwitz-Birkenau?’ (1997) 11 Holocaust and Genocide Studies, 152. 
15 Richard Levy, ‘Letters to the editor: Richard Levy Replies to Stuart Erdheim,’ (1998) 12 
Holocaust Genocide Studies, 210. 
16 Kitchens, above n 12, 250. 
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bombing sorties to destroy the crematoria and gas chambers. Firstly, 
those particular targets could be destroyed with significant but not 
extensive damage to the accommodation huts given that bombing crews 
somehow achieved a high accuracy that was very rare in the war. 
Secondly, those particular targets could be destroyed but with very 
substantial damage to the accommodation huts, an outcome which is 
more in accordance with the empirical evidence of accuracy of bombing 
crews. Finally, there could be substantial damage to the accommodation 
huts with no significant damage to the crematoria and gas chambers.   

These are the issues that Allied leaders had to deal with when 
considering diverting bombing power to this cause. As Kitchens asks: 
‘Would it be moral to kill a minimum of several hundred internees in 
trying to save others – with no assurance of success – and if so, what 
tragic ratio would have been acceptable?’17 In the event of substantial 
and accidental killings of camp internees by the Allies, they would not 
only have had to deal with this loss of life at their hands but they would 
also have lost some of the historical imperative to place the blame solely 
on the Germans for the suffering at this camp. It is apparent that had the 
probability of success been higher for such a raid, a diversion of bomber 
forces could perhaps have been justified in the eyes of the decision 
makers.18 Success rate and morality are two of the main issues that 
Allied leaders were concerned about when considering diverting 
aircraft for such a mission. However, would a diversion of resources 
necessarily have affected the war effort to the extent that leaders like 
McCloy were professing? Many historians have formulated 
hypothetical raid scenarios in order to understand just how many 
aircraft such a mission would involve and their projected success rate. 
Stuart G. Erdheim contends that ‘one mission of 80 fighter sorties’ is all 
that would have been needed for such a task and that this force 
represented ‘one-eighth to one-seventh of one day’s total 
missions….such an air attack would not have affected the war effort in 
any appreciable way.’19

                                                           
17 Ibid 264. 

 Erdheim makes a compelling argument here as 
it points to something more than just technical feasibility, although 

18 Ibid 261. 
19 Erdheim, above n 14, 155. 
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technical feasibility was a major factor in the Allied decision making 
process. However, as stated earlier, the USAAF who were thoroughly 
deep rooted in their military-industrial bombing program were 
enjoying many successes and would have had no need to second-guess 
the success of this program. Accordingly they would have most likely 
refrained from considering alternatives more due to this confidence 
than anything else. Erdheim later states that it had more to do with 
what constituted target priorities than technical considerations, pointing 
to the Allied mindset rather than their military capabilities.20

It is relatively clear that for an air force already hesitant to divert 
priority away from what appeared to them to be (and in most respects 
was) a very successful program, the low technical feasibility and moral 
implications involved with such a mission as bombing Auschwitz-
Birkenau would have discouraged them further. In addition, there were 
other factors that could have influenced the impetus for action. 

 

III Political impetus and military authority 

Even if the diversion of aircraft was possible and the operational 
feasibility of the mission was satisfactory, one must remember that an 
appreciation of events and the impetus of higher authoritative channels 
are factors that would have made the difference in the decision to act.  
The question is how did the Allies interpret what was going on and 
where did this political and military authority lie? It is suggested that 
the reason why the bombing question occupied a low priority in the 
Allied bombing mindset had more to do with an under-appreciation by 
the Allies of the actualities of the Holocaust. The Holocaust is something 
that we talk about at present day with presumably great knowledge and 
understanding. 

However one must appreciate its place in the unprecedented to those 
involved in WWII at the time. Commonly referred to as being sui 
generis, it is indeed something of its own kind and a unique and 
unprecedented occurrence of atrocities. Henry L. Feingold suggests that 
the British were unable to act because they failed to realise that ‘what 

                                                           
20 Ibid 157. 
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was transpiring in the death camps was unprecedented in history and 
so special that it required a response.’21 It is debatable how much the 
Allies knew about the Holocaust, or even if they interpreted the same 
evidence we view today in the same way. However, what Feingold goes 
on to suggest is that the Holocaust became ‘one of the many barbarities 
in a particularly cruel war’22

Things are made even more complicated when considering the realm of 
decision making. There is no doubt that a mission involving the 
bombing of a concentration camp was as much political as it was 
militaristic, if not more political. Levy is right in saying that ‘the 
proposal to use large military forces for a political operation belonged 
properly on Roosevelt’s desk and nowhere else.’

 It was indeed a cruel war. It is reasonable 
to assume that the western Allies felt somewhat removed from the 
German atrocities of the Eastern Front and felt equally removed from an 
issue occurring far away to them. Grouping all these atrocities together 
and pushing towards ending the war as quickly as possible indeed 
seems the most logical response when one has a lack of understanding 
of all these brutalities but a general feel that they are atrocious. 

23 It acknowledges that 
the implications, highly moral and concerning war refugees were far 
reaching and went far beyond the theatre of European warfare. Yet 
Richard Foregger conversely seems to think that air commanders had 
become ‘virtually autonomous field commanders [who]…did not 
merely execute but made bombing policy.’24 This may be correct for the 
everyday running of the war which Allied leaders encouraged to 
promote decisiveness and action, but on an issue so politically 
consequential as bombing a concentration camp, it seems unlikely that 
the prime decision makers could have been air commanders at the 
lower level of the hierarchy. Thus, the political impetus resided with the 
Allied supreme leaders and yet Levy states that no one believed in the 
proposed operation enough to see that it was ever considered by the 
President.25

                                                           
21 Henry L. Feingold, ‘Failure to Rescue European Jewry: Wartime Britain and America,’ 
(1980) 450 Annals of the American Academy of Political and Social Science, 121. 

 Had there been action from Roosevelt and Churchill then, 

22 Ibid 119. 
23 Levy, above n 8, 287. 
24 Foregger, above n 2, 102. 
25 Levy, above n 8, 288. 
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according to Erdheim, the mission would not have been considered a 
diversion and the priority system would not matter.26

IV Conclusion 

 Yet action from 
either of them in designating the bombing of the camps as a high 
priority never occurred. 

It is undeniable that what occurred at the Auschwitz-Birkenau and 
other death camps was and remains to this day an unfathomable 
tragedy, but one must realise that the fault resides solely and squarely 
with Hitler and those who perpetrated the acts. Any proposal to bomb 
these camps had to represent a high priority for the Allies in order for 
action to be taken. Firstly, it had to at least equal the priority of keeping 
the war effort going strongly and reducing Germany’s ability to wage 
war. Secondly, it had to be technically, operationally and morally 
feasible to be considered. Finally a decision of such political importance 
could only be made by those at the top who would have needed both 
the understanding and political impetus to make such a mission a top 
priority. Unfortunately, these conditions for action were never satisfied 
in any significant regard to promote such bombing. The Allies would go 
on to win the war and Auschwitz-Birkenau and other such camps 
would go on to be liberated by Allied ground forces less than a year 
later.  Whilst a victory, it is no less a tragedy that many died in this time. 
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Lost in One’s Own Country – The Challenge for 
Internally Displaced Peoples 

Ipshita Mondal 

‘When people living in countries with conflict were asked about their 
greatest fears, fear of displacement was among their top three concerns 
– after losing a loved one and economic hardship – but above death, 
physical injury and sexual and gender-based violence’.1

The twentieth-century saw an unprecedented level of human 
displacement and the twenty-first century will see a continuation of this 
trend.  Scholars such as Kaldor and van Creveld argue that traditional 
realist modes of warfare between states in a system of global anarchy 
are outdated. Instead they suggest that changing political forces 
associated with identity politics, globalisation and intra-state low-
intensity conflicts, as suggested by 'new war' theory, will shape the 
nature of contemporary conflict. The increasing recognition of internally 
displaced persons (IDPs) in modern warfare reflects the effects of these 
new wars on alternative patterns of displacement and the humanitarian 
response in finding durable solutions for effective repatriation. 

 

This essay will examine the issue of IDPs in three sections. Firstly, it will 
briefly touch upon the traditional understanding of war through an 
analysis of realist theory before examining Kaldor's theory of 'new 
wars'. Secondly, whilst Kaldor outlines numerous factors concerning the 
new war theory, this essay will focus on the contribution of identity 
politics and new war economies to internal displacement within Liberia. 
Thirdly, continuing with the Liberian case study, it will examine the 
growing politicisation of humanitarian intervention as symptomatic of 
new wars whilst analysing the unintended effects of this aid in 

                                                           
1 Elizabeth Ferris and Rebecca Winthrop, Paper commissioned for the EFA Global 
Monitoring Report, the Hidden Crisis: Armed Conflict and Education, Education and 
Displacement: Assessing Conditions for Refugees and Internally Displaced Persons 
Affected by Conflict (The Brookings Institution, 2010) 3. 
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sustaining conflict and thus prolonging internal displacement. 

In the context of this essay, internally displaced persons are defined as: 

Persons or groups of persons who have been forced or obliged to 
flee or to leave their homes or places of habitual residence, in 
particular as a result of or in order to avoid the effects of armed 
conflicts, situations of generalised violence, violations of human 
rights or natural or human-made disasters, and who have not 
crossed an internationally recognised State border.2

It is important to note that this is a descriptive definition rather than a 
legal one with no binding international convention charged with IDP 
protection and assistance.

  

3

on account of a well-founded fear of persecution for reasons of 
race, religion, nationality, membership of a particular group, or 
political opinion is outside their country of origin and unable or 
unwilling to return there or to avail themselves of its protection.

 Contrastingly refugee is defined as any 
person who: 

4

The traditional realist agenda has focused primarily on global 
interactions between rational states. States are the principal actors in a 
structure of global anarchy, due to the absence of a common sovereign, 
and thus must pursue the national interest of state security and political 
power. Realist theory believes peace is only achievable through a 
balance of power between the most powerful states in the international 
system.

  

5  Here sovereignty becomes the basic attribute and very 
foundation of the state, as without sovereignty there is no power and 
without power the state ceases to exist.6

                                                           
2 United Nations High Commissioner for Refugees, Guiding Principles on Internal 
Displacement (1998) 5. 

  Thus in the power politics 
milieu, war becomes a 'political instrument, a continuation of political 

3 Ferris, E. and Whinthrop, R., above n 1, 7. 
4 United Nations High Commissioner for Refugees, Convention and Protocol relating to the 
Status of Refugees (first published 1967, 2010 ed) 46-7.  
5 Martin Griffiths and Terry O’Callaghan, ‘Realism’ in Devetak, R., Burke, A., and George, 
J. (eds.), An Introduction to International Relations, Australian Perspectives (Cambridge 
University Press, 2007) 54, 55-58. 
6 Alexander Passerin D’Entreves, The Notion of the State (Clarendon Press, 1967) 100.  
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intercourse carried on with other means'7 as states attempt to broaden 
the scope of their political power thus diminishing the number of 
threats to their sovereignty in a system of global anarchy. In response to 
this the original refugee convention of 1951 was created to address 
flows of people specifically between states not within them.8  Here 
realist theory has diminished the importance of non-state actors as 
Waltz notes, 'states are not and never have been the only international 
actors.  Structures are not defined by all of the actors that flourish 
within them, but the major ones'.9

Kaldor critiques realist methods of warfare arguing the emergence of 
new wars as the dominant political force shaping patterns of 
displacement in contemporary society. She challenges the realist model 
noting the effects of globalisation in eroding distinctions between public 
and private, military and civil, internal and external.

 Thus realist theory does little to 
acknowledge the proliferation of non-state actors in modern warfare 
and how this may create patterns of internal displacement. 

10 This critique is 
reaffirmed by Van Creveld who notes that the state will lose complete 
monopoly over forms of organised violence, becoming one actor 
amongst many.11 The erosion of state autonomy shifts the focus from 
conventional ideological and geo-political gains akin to realism to one 
centred on identity politics where exclusivism versus cosmopolitanism. 
The resulting low-intensity conflicts direct most of the violence against 
civilians using methods of guerrilla warfare and counter insurgency to 
remove unwanted identities thus disrupting ethnic geographies within 
a state.12

                                                           
7 Carl von Clausewitz, On War (Knopf Publishing Group, first published 1832, 1993 ed) 99. 

  Although IDPs were known to exist before the twenty-first 
century, a marked increase from 16.5 million in 1989 to 27.5 million in 
2010 due to armed conflict alone correlates with the emergence of new 

8 United Nations High Commissioner for Refugees, above n 4. 
9 Griffiths, M. and O’Callaghan, T., above n 4, 57. 
10 Mary Kaldor, New and Old Wars Organized Violence in a Global Era (Stanford University 
Press, 1999) 29.  
11 Martin Van Creveld, The Rise and Decline of the State (Cambridge University Press, 1999) 
407. 
12 Kaldor, above n 9, 7-8. 
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wars.13 This is further corroborated by the African Union's 2009 
Kampala Convention which was the first legally binding regional 
instrument in the world to impose on member states the obligation to 
protect and assist IDPs, thus recognising their steadily growing 
numbers and importance in humanitarian matters.14

In regards to factors of new wars, identity politics have played a key 
role in Liberia's civil war. Settled in 1822 by freed American slaves, 
Liberia has never been a formal colony.

  Although the 
convention has yet to be completely ratified and put into force, it 
demonstrates the growing recognition of IDPs as a recent and important 
category of displaced people. Therefore the growing discourse 
regarding new wars and internal displacement reflects the symbiotic 
relationship between the two in contemporary society. 

15 However the  'cultural 
arrogance' of the settlers, known as Americo-Liberians, against 
indigenous African peoples sparked the beginning of complex ethnic 
tensions that continue to this day.16 The subjugation of indigenous 
people included policies of assimilation, restrictions on voting, 
exploitation of labour, expropriated land, diverted aid and social 
stratification.17 This reflects the active construction of the 'self' by elite 
Americo-Liberians in an attempt to distinguish themselves from the 
'other' or indigenes.18 Ironically the indigenes were also culturally 
prejudiced against settlers despising their way of life and regarding 
them as socially inferior due to their backgrounds in slavery.19

                                                           
13 Internal Displacement Monitoring Centre, Global IDP estimates 1990-2010 (2010) Internal 
Displacement Monitoring Centre <http://www.internal-
displacement.org/8025708F004CE90B/%28httpPages%29/10C43F54DA2C34A7C12573A100
4EF9FF?OpenDocument&count=1000> at 11 April 2010. 

 Thus the 

14 Internal Displacement Monitoring Centre, The Kampala Convention (2010) Internal 
Displacement Monitoring Centre <http://www.internal-displacement.org/kampala-
convention> at 11 April 2010. 
15 Quentin Outram, ‘Liberia: Roots and Fruits of the Emergency’ (1999) 20 Third World 
Quarterly, 163, 163.  
16 M.B. Akpan, ‘Black Imperialism: Americo-Liberian Rule Over the African People’s of 
Liberia, 1841-1964’ (1973) 7 Canadian Journal of African Studies 217, 225. 
17 Outram, above n 14, 164-5. 
18 Morten Bøås, ‘Liberia and Sierra Leone, Dead Ringers? The Logic of Neopatrimonial 
Rule’ (2001) 22(5) European Journal of International Law 697, 703.  
19 Akpan, above n 15, 225. 
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historical origins of the Liberian state were steeped in volatile ethnic 
tensions culminating in the civil war with indigene Samuel Doe leading 
a coup ending decades of oppressive Americo-Liberian rule. 

However Doe's ascension to leadership as an ethnic Krahn served to 
intensify ethnic tensions, especially between indigenes. Ousting political 
rival Thomas Qwiwonkpa, an ethnic Gio, in a fraudulent election led to 
the ethnic militarisation of opposing rebel forces.20,21 Doe's military 
tyranny served to perpetuate social inequalities that indigenes had 
hoped to transcend following the coup thus setting the stage for civil 
war. Doe commanded the Krahn dominated Armed Forces of Liberia 
(AFL), which perpetrated collective punishments against villages 
containing Gio and Mano ethnicities as they were considered dangerous 
opposition.22 The Gio and Mano responded by taking up arms offered 
to them by the National Patriotic Front of Liberia (NPFL) spearheaded 
by political opponent Charles Taylor in 1989. Thus by 1990 Doe's men 
were killing Gios and Manos whilst Taylor's men were killing Krahns 
and Mandingos.23 The subsequent proliferation of armed factions 
fighting one another for territory, resources and political power saw 
continued fragmentation of national identities previously introduced by 
Doe.24 The arbitrary shelling of Monrovia in 2003 resulted in 2000 
civilian casualties.25

The emergence of a new war economy in Liberia served to sustain the 

 A number of these casualties were IDPs who had 
fled to the safe zone of the capital following armed conflict targeted 
towards specific ethnic communities. Thus identity politics became the 
centrepiece of widespread violence and human rights violations in 
Liberia. The specific targeting of ethnic communities saw widespread 
internal displacement as individuals fled to perceived safe zones in 
order to wait out the conflict. 

                                                           
20 Stephen Ellis, ‘Liberia 1989-1994: A Study of Ethnic and Spiritual Violence’ (1995) 
94(375) African Studies 165, 166.  
21 Bøås, above n 17, 709. 
22 Ellis, above n 19, 166. 
23 Bøås, above n 17, 709. 
24 Gil Loescher, The UNHCR and World Politics (2001) 301.  
25 Humans Rights Watch, The Guns Are in the Bushes’ Continuing Abuses in Liberia (Human 
Rights Watch, 2004) 3. 
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power of rebel groups whilst displacing subsistence farmers. With over 
75% of people gaining their livelihood from agricultural activities, 
displacement from rural areas skyrocketed during the civil war.26 
Various groups soon lost sight of what they were fighting for eventually 
becoming embroiled in the warlord political economy logic of the war.27 
As Kaldor notes new wars are financed through plunder, hostage 
taking, the black market or external assistance.28 Liberian rebel groups 
used forced labour to extract resources such as diamonds, gold, rubber, 
hardwood, palm oil and marijuana whilst looting a variety of goods. A 
lucrative trade for middlemen was established where looted goods and 
natural resources were obtainable from warlords in return for a supply 
of weapons and ammunition. This created an informal economy integral 
to the channelling of critical resources to warring factions and linked 
local markets with transboundary networks of production and 
exchange.29 Human Rights Watch has classified these exchanges as 
'economic crimes' that have served to perpetuate armed conflict,30 a far 
cry from the original goal of rebel groups to secure equality and peace. 
In addition, violence and looting forced subsistence farmers in Liberia 
to find other means of survival. Having found economic opportunities 
elsewhere, especially as middlemen, many were unwilling to resume an 
agricultural livelihood fraught with insecurity and heavy costs due to 
the loss of assets and infrastructure.31

Ethnic based violence and economic exploitation has led to 
unprecedented levels of internal displacement in Liberia. At the height 

 Thus the implementation of a new 
war economy not only fuelled the lust for power experienced by rebel 
groups but also contributed to internal displacement through the 
seizure and destruction of agricultural lands. 

                                                           
26 Colin Scott, ‘Liberia: A Nation Displaced’ in Cohen, R. and Deng F. M. (eds), The 
Forsaken People Case Studies of the Internally Displaced (Brookings Institution Press, 1998) 
116. 
27 Bøås, above n 17, 711. 
28 Kaldor, above n 9, 9, 102.  
29 Bøås, above n 17, 711. 
30 Human Rights Watch, Liberia at a Crossroads: Human Rights Challenges for the New 
Government (Human Rights Watch, 2005) 16-7.  
31 Scott, above n 24, 116.  
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of the crisis in 2003 there were an estimated 500000 IDPs in Liberia.32 
Violence has visited every one of Liberia's fifteen counties and 
territories with every family dislocated at some stage but with differing 
levels of displacement. To compound this ambiguity cross border flows 
from Sierra Leone have made distinctions between IDPs and refugees 
largely artificial.33  The NPFL rebellion saw the creation of a security 
zone in Monrovia by the Economic Community of West African States 
Monitoring Group (ECOMOG), a subregional peacekeeping force.34 As a 
result Monrovia was inundated with IDPs holding three times its 
500000 capacity in 2006 (UNHCR 2006:7).35 Other areas of Liberia faced 
population changes as a result of IDP movement. Areas such as Lofa 
and Grand Gedeh were deserted whilst Bong and Nimba County were 
heavily depopulated as a result of continued factional conflict, targeting 
of specific ethnic groups and access to aid.36 In addition, forced 
displacement as a result of land seizures by rebel groups, saw many 
children alienated from traditional rural lifestyles. Conferred with IDP 
status many drifted to urban centres with unrealistic expectations in 
regards to economic opportunities thus making them easy targets for 
militia recruitment. As one Liberian minister noted, 'An M-16 is worth 
more than an M.A.'.37

However the humanitarian response in Liberia has been criticised for its 
increasing politicisation, thus reflecting the concept of 'new 
humanitarianism' as symptomatic of new wars.  As powerful states lose 
interest in 'un-strategic wars' there is a tendency for humanitarian action 
to substitute for international political engagement.

 Thus identity politics and economic exploitation 
led to unbalanced levels of internal displacement whilst complicating 
repatriation efforts through the abuse of children through militia 
recruitment. 

38

                                                           
32 United Nations High Commissioner for Refugees, Update on UNCHR-led clusters in 
Liberia (2006) 6. 

 As the Cold War 

33 Scott, above n 24, 113. 
34 Ibid 114. 
35 United Nations High Commissioner for Refugees, above n 31, 7. 
36 Scott, above n 24, 114. 
37 Ibid 112. 
38 Nicholas Leader, HPG Report 2: The Politics of Principles: The Principles of Humanitarian 
Action in Practice (Humanitarian Policy Group, 2000) 2. 



52 Cross-sections | Volume VII 2011 

came to an end so did the USA's geopolitically driven aid to Liberia, 
which coupled with state corruption led to 'growth without 
development'.39

ECOMOG faced doubts regarding its legitimacy, accountability and 
perceived impartiality due to accusations of human rights abuses and 
looting.

 The vacuum of aid was then filled successively by a 
variety of different humanitarian actors. However despite initial 
attempts to portray neutral attitudes, ECOMOG, the UN and various 
NGOs ultimately became advocates of political purpose whether it 
involved regional gains for dominant states involved in conflict 
resolution, political pressure from UN headquarters or a general desire 
to work on sustainable long-term solutions. In doing so however, a web 
of mistrust and opportunity for economic exploitation was created 
leading to criticism that humanitarian intervention in Liberia 
complicated repatriation for IDPs by prolonging the conflict. 

40 Indeed the Liberian spelling of the ECOMOG abbreviation 
became Every Moveable Object Gone.41 With the largest single 
contributor to ECOMOG being Nigeria, suspicions arose in regards to 
potential commercial interests and regional domination in an attempt to 
further the Nigerian political agenda.42 Furthermore ECOMOG 
manipulated factional conflicts by siding with certain rebel forces in 
order to achieve particular political and economic outcomes rendering 
their impartiality void whilst doing little to safeguard IDPs.43

The UN was criticised for politically motivated aid that excluded the 
bulk of IDPs. Aid flows were state centred with little focus on the 
improvement of civil society.

 

44

                                                           
39 Scott, above n 24, 117-21. 

 The provision of aid by the UN to the 
state without governance conditionality reaffirms arguments that the 
UN has developed an increasingly neoliberal agenda geared towards 
promoting interests of transnational capital rather than participatory 

40 Ibid 119. 
41 Bøås, above n 17, 711. 
42 Scott, above n 24, 119. 
43 Bøås, above n 17, 711. 
44 Outram, above n 14, 171. 
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development.45 This was emphasised in the UN's decision to coordinate 
activities for the entire country from its base in Monrovia confirming 
NPFL suspicions that UN humanitarian efforts, like political 
counterparts, had an anti-insurgent bias. The decision left many IDPs 
outside the safe zone without assistance or protection whilst sustaining 
the conflict by providing unconditional aid,46 which became a source of 
important income to warring factions.47 Furthermore the level of 
international attention and humanitarian assistance provided by the UN 
was minuscule compared to other high-profile conflicts leading 
Bhoutros-Ghali to characterise Bosnia as a 'rich man's war' in 
comparison to West African conflicts.48

Whilst this gap in aid assistance to greater Liberia was eventually filled 
by non-governmental organisations (NGOs) such as MSF/Belgium, 
many were not immune to political engagement in an increasingly 
deteriorating situation.

 

49 Many NGOs initially attempted to avoid 
political bias, choosing to work with the UN rather than the temporary 
government or NPFL due to the legitimacy the UN provided to their 
operations. However following increasing levels of displacement, 
factional harassment, theft of vehicles and looting of supplies NGOs 
became actively involved in seeking to create and protect humanitarian 
space for their activities whilst mobilising international public opinion 
and challenging the policies and practices of warring parties.50 
Advocates of new humanitarianism argue that it is necessary for aid to 
move beyond traditional minimalist aims of saving lives on a non-
political basis to address sources of suffering to achieve durable 
solutions.51

                                                           
45 B. S. Chimni, ‘International Institutions Today: An Imperial Global State in the Making’ 
(2004) 15 European Journal of International Law 1, 2. 

 However the loss of impartiality created mistrust and 
soured relations between NGOs and various political groups who were 

46 Scott, above n 24, 122-3. 
47 Kaldor, above n 9, 10. 
48 Loescher, above n 22, 302. 
49 Scott, above n 24, 128. 
50 Ibid 128-9. 
51 Jacinta O’Hagan, ‘Humanitarianism and Armed Intervention’ in Devetak, R., Burke, A. 
and George, J. (eds), An Introduction to International Relations, Australian Perspectives 
(Cambridge University Press, 2007) 329, 336.  
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concerned of the former’s 'creeping control' over vital institutions and 
services in Liberia.52 Political groups felt NGOs hoped to replace the 
'weak dependent state with indirect control through foreign based 
institutions'53 echoing Chimni's argument that politically charged 
humanitarian intervention can ultimately become a decentralised 
instrument of global governance, doing little to promote sustainable 
participatory development.54 Furthermore the loss of a second 
generation of aid infrastructure, through armed conflict and the 
diversion of aid towards financing arms supplies, led to critiques that 
the humanitarian community was ultimately sustaining the conflict.55, 56

Contemporary warfare has seen a shift from traditional realist ideals to 
Kaldor's theory of 'new wars' as the dominant political force shaping 
displacement in the twenty-first century.   The intensification of IDPs 
and their growing recognition as an important category of displaced 
people demonstrates the effects of low-intensity conflicts in influencing 
patterns of displacement. The Liberian case study demonstrates the 
power of identity politics, guerrilla warfare and new war economies on 
internal displacement. Furthermore efforts by the humanitarian 
community to address the source of protracted conflicts such as Liberia 
have led to the growing politicisation of aid whilst unintentionally 
sustaining conflict and complicating attempts towards repatriation. 
Whilst it is important to look towards long-term solutions, inclusivity of 
all participant groups must be taken into consideration before aid is 
delivered and negotiations entered into. Participatory development is 
key to the creation of sustainable communities able to manage their own 

 

Despite positive intentions, the politicisation of NGOs and their 
objectives in Liberia not only led to mistrust amongst the local 
community but unintentionally sustained the conflict hence prolonging 
internal displacement. 

                                                           
52 Scott, above n 24, 129. 
53 Ibid.  
54 Chimni, above n 43, 3. 
55 Scott, above n 24, 129.  
56 John Prendergast and Colin Scott, Aid with Integrity: Avoiding the Potential of 
Humanitarian Aid to Sustain Conflict: A Strategy for USAID/BHR/OFDA in Complex 
Emergencies (United States Agency for International Development, Office Foreign Disaster 
Assistance, 1996) 6. 
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affairs. Growing independence from aid would furthermore cut off 
important sources of income financing the continuation of such 
conflicts. Thus careful consideration and analysis could alleviate 
numerous problems associated with improper use of humanitarian 
inputs. 
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Legal Independence in Australia 

Claire Natoli 

The date of Australian legal independence is highly debated and still 
not officially and uniformly acknowledged. Legal independence is 
exceptionally dependent on what definition it is given, as executive, 
legislative and judicial independence all arguably occurred at different 
times, as well as that of the states and the Commonwealth. Therefore, 
the acquisition of total legal independence was arguably ‘evolutionary 
not revolutionary’1 and either occurred between 1901 and 1986, or, is yet 
to transpire, depending on which definition is used. If Winterton’s 
comprehension of ‘freedom from external constraint’2 is applied, then 
1931 or 1986 could be identified. The majority in Sue v Hill3 declared it 
to be sometime between 1901 and 19864 Britain became a ‘foreign 
power’, thus implying that Australia had become independent from 
British ties. However Sue v Hill implicitly rejects the existence of a 
specific date by refusal to name one, and in his obiter, Callinan J 
suggested that because of this, perhaps none exists.5 Barwick CJ went so 
far as to say that one might even be unidentifiable.6 Chris Horton claims 
that asserting a date of legal independence is ‘of limited significance’ 
and holds no legal consequences, so perhaps the reason that a date has 
not been identified is simply because one is not necessary.7

                                                           
1 George Winterton, ‘The Acquisition of Independence’ in Robert French, Geoffrey Lindell 
and Cheryl Saunders (eds), Reflections on the Australian Constitution (Federation Press, 
2003) 41. 

 This essay 
seeks to show that while milestones of certain types of independence 
were made, these were of ‘technical’ or mere ‘legislative’ independence, 

2 Ibid 32. 
3 Sue v Hill & Anor; Sharples v Hill & Anor (1999) HCA 30. Hereafter ‘Sue v Hill’. 
4 Sue v Hill & Anor; Sharples v Hill & Anor (1999) HCA 30. 
5 Sue v Hill & Anor; Sharples v Hill & Anor (1999) HCA 30 571 (Callinan J). 
6 China Ocean Shipping Co v South Australia 183 (Gibbs J). 
7 Anne Twomey, ‘Sue v Hill – The Evolution of Australian Independence’ in Adrienne 
Stone and George Williams (eds), The High Court at the Crossroads: Essays in Constitutional 
Law (Federation Press, 2000) 111-2. 
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not complete independence. Therefore, today Australia still maintains 
ties with Britain which prohibits it from absolute autonomy.  

I Repugnancy 

At the time of colonisation, British laws were simply transferred to the 
Colonies so far as they could validly pertain. Any new domestic law 
could be declared invalid if inconsistent with such paramount law; in 
this case, that of the Imperial Parliament deemed to apply to Australia.8 
This became known as ‘the doctrine of repugnancy’,9 and applied to all 
Australian-made legislation.10 Clearly at this time, when all sources of 
law were guarded by Britain, legal independence was not apparent. 
Australia was domestically and internationally accepted as a colony of 
the British Empire. When colonies began to make their own specialised 
law in the nineteenth century, the doctrine of repugnancy became 
problematic. More freedom was desired, especially when zealous 
Justices such as Boothby J in South Australia took issue with the correct 
interpretation of repugnancy and paramount legislation to strike down 
reasonable law.11 This push and Boothby’s incendiary behaviour lead to 
the Colonial Laws Validity Act.12

II Colonial Laws Validity Act 

 

The CLVA when passed was seen as a ‘charter of independence’.13 It 
gave Australia the ability to revoke or amend some inherited 
legislation.14 In spite of this, colonial law was still unable to be 
inconsistent with paramount legislation;15

                                                           
8 Gerard Carney, ‘The Constitutional Systems of the Australian States and Territories’ 
(Cambridge University Press, 2006) 136. 

 that is, British laws that 

9 Colonial Laws Validity Act 1865; Repugnant Legislation. 
10 Carney, The Constitutional Systems of the Australian States and Territories, above n 8, 
137 -8. 
11 Ibid 143. 
12Ibid; Colonial Laws Validity Act 1865 (Imp); hereafter referred to as ‘the CLVA’. 
13 Colonial Laws Validity Act 1865. 
14 Carney, The Constitutional Systems of the Australian States and Territories, above n 8, 
143. 
15 Colonial Laws Validity Act 1865. 
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applied to the colony by express words or necessary implication.16

III Federation 

 The 
CLVA simply assisted in making that legislation deemed ‘paramount’ 
unambiguous, so as to avoid judicial manipulation as seen in South 
Australia. The British parliament still reserved right to legislate for 
Australia and to override colonial legislation as well as to amend 
colonial legislative powers. Consequently, it is unlikely that any real 
legal independence was enjoyed by Australia at this point. 

Federation and the enactment of the Australian Constitution17 sparked a 
feeling of independence in Australia. Indeed it did provide some relief 
from some of the controls of the CLVA18. Despite this, Australia 
remained unable to reject or alter British legislation that applied by 
paramount force.19 This was confirmed in the case of Union Steamship 
Co..20 There has been minor speculation, primarily from Murphy J, that 
at this time Australia had become legally independent.21 His reasons 
were based on the Australian peoples’ acceptance of the Constitution.22 
He claimed ‘the United kingdom ceased to be an Imperial Parliament in 
relation to Australia at the inauguration of the Commonwealth.’23 
Despite this, Murphy J’s ideas were ‘firmly’ rejected in China Shipping 
Co..24 They were further quashed in Nolan25 where the majority noted 
that ‘even after federation, Australia did not immediately enjoy the 
status of an independent nation’.26

                                                           
16 Carney, The Constitutional Systems of the Australian States and Territories, above n 8, 
p143. 

 As a result, it is dubious that 
Australia was legally independent at federation. 

17 The Australian Constitution. 
18 Anne Twomey, ‘Sue v Hill – The Evolution of Australian Independence’, above n 7, 90. 
19 Ibid 110. 
20 Union Steamship Co of New Zealand Ltd v Commonwealth (1925). 
21 Winterton, ‘The Acquisition of Independence’ above n 1, 32 – 3. 
22 Ibid 44. 
23 Carney, The Constitutional Systems of the Australian States and Territories, above n 8, 
141 quoting Murphy j in Bistricic v Rokov (1976) 135 CLR 552 566. 
24 Ibid 142; China Shipping Co v South Australia (1979) 145 CLR 172. 
25 Nolan v Minister for Immigration and Ethnic Affairs (1988) 165 CLR 172. 
26 Nolan v Minister for Immigration and Ethnic Affairs (1988) 165 CLR 172 236 – 8. 
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IV Imperial Conferences 

The next step in the process of legal independence came from the 
Imperial Conferences from 1917 – 1930. In 1917 Australia was for the 
first time described as one of the ‘autonomous nations of an imperial 
commonwealth.’27 This did not manifest in practice however, as 
Australia was still bound by the doctrine of repugnancy. At the 1923 
Imperial Conference, Australia’s authority to conduct foreign affairs 
was recognised.28 The Governor General was also to act on the advice of 
Australian not British officials, and would not reject potential legislation 
due to British whims.29 Despite these leaps toward independence, 
Australia was still not recognised as an independent legal entity by the 
international community. For example, Australia was not invited the 
United States conference on arms limitation.30 This essay agrees with 
Windyer J when he argued that to be sovereign, a nation must be 
recognised as independent by the international community.31

The 1926 Imperial Conference again made constructive progress 
towards legal independence. Firstly, Australia was recognised as ‘in no 
way subordinate to (Britain)’.

 Thus 
independence was still not at hand. 

32 Secondly, Australia gained the capacity 
to enter into treaties.33 Thirdly, it was foreshadowed that British law 
would only apply in Australia if a specific request was made.34 This was 
then achieved at the Imperial Conference of 1930. Further, the executive 
branch of the Commonwealth was granted complete independence 
through the removal of Britain’s power to revoke legislation.35 The 
Governor General was also to be elected or dismissed on the advice of 
domestic ministers,36 and could be chosen from ‘local’ residents.37

                                                           
27 Winterton, ‘The Acquisition of Independence’ above n 1, 34. 

 These 

28 Ibid. 
29 Anne Twomey, ‘Sue v Hill – The Evolution of Australian Independence’, above n 7, 102-
3. 
30 Winterton, ‘The Acquisition of Independence’ above n 1, 41. 
31 Ibid 41. 
32 Ibid p34. 
33 Anne Twomey, ‘Sue v Hill – The Evolution of Australian Independence’, above n 7, 878. 
34 Winterton, ‘The Acquisition of Independence’ above n 1, 36. 
35 Ibid. 
36 Ibid p36. 
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changes provided quite a substantial move forward in terms of legal 
independence. However complete independence was not achieved. 

V The Statute of Westminster 

The British enactment of The Statute of Westminster38 in 1931 is a strong 
candidate for the date of legal independence. This is mainly because it 
released the Commonwealth from the repugnancy doctrine of the 
CLVA.39 Australia was subsequently able to legislate extraterritorially,40 
as well as gaining the capacity to ‘repeal or amend British legislation’ 
with the exception of the Constitution.41 The High Court was also given 
the power to allow or reject appeals to the Privy Council resulting in a 
more liberated judiciary.42 The British could still legislate for Australia, 
but only with ‘request and consent’ of the Australian Government.43 
Anne Twomey believes that at this point we were regarded as ‘a 
sovereign nation’ by the rest of the word.44 Winterton describes this as 
‘effective’ independence but concedes that others regard it as ‘legislative 
independence,’45 though Hudson and Sharp maintain that 1931 did 
mark legal independence.46

There is an argument that  “independence given is not… inferior to 
independence taken;’

 

47 that even though Australia chose not to, the 
Statute of Westminster’s commencement was the day in which Australia 
could have elected to function independently.48

                                                                                                                                 
37 Anne Twomey, ‘Sue v Hill – The Evolution of Australian Independence’, above n 7, 103. 

 This is because 

38 Statute of Westminster 1986 (Imp). 
39 Anne Twomey, ‘Sue v Hill – The Evolution of Australian Independence’, above n 7, 91. 
40 Statute of Westminster 1986 (Imp) s (3). 
41 Winterton, ‘The Acquisition of Independence’ above n 1, 37. 
42 Anne Twomey, ‘The Australia Acts 1986: Australia’s Statutes of Independence’ 
(Federation Press, 2010) 32. 
43 Statute of Westminster 1986 (Imp) s(4). 
44 Twomey, ‘The Australia Acts 1986: Australia’s Statutes of Independence’ above n 42, 2. 
45 Winterton, ‘The Acquisition of Independence’ above n 1, 42 -3. 
46 WJ Hudson, MP Sharp ‘Australian Independence: Colony to Reluctant Kingdon’ 
(Melbourne University Press 1988) 7. 
47 Ibid 137. 
48 Geoffrey Lindell, ‘Further Reflections on the Date of the Acquisition of Australia’s 
Independence’ in Robert French, Geoffrey Lindell and Cheryl Saunders (eds), Reflections 
on the Australian Constitution (Federation Press, 2003) 54. 
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technically, the Statute of Westminster and s74 and s51(xxxviii) of the 
Australian Constitution gave Australia the power to abolish appeals to 
the Privy Council, as well as allowing for the possibility for the states, in 
agreement with the Commonwealth, to legislate for themselves.49

Australia was reluctant to give up ties to Britain as opposed to other 
Dominions such as Canada, and actually proposed an amendment to 
the original Westminster Act requesting that it would not come into force 
until domestic legislation was passed affirming it.

  

50 Australia desired to 
keep its link with Britain because of ‘defence, trade, investment and 
ethnic and cultural affinity’ as well as the State’s mistrust of the Federal 
government.51

VI Inconsistencies with independence 

 Arguably then, despite Australia’s unwillingness, 
independence may have been bestowed even if not seized immediately. 

Despite compelling evidence, there are flaws in 1931 being declared the 
date of legal independence. The repugnancy doctrine still encompassed 
the states by their own choice, thus they remained British Colonies.52 
Therefore while Australia as a nation was independent, its states 
remained dependent on Britain.53 The Queen was still acting on the 
advice of British ministers in relation to accepting Australian states’ 
legislation and appointing governors.54 While the states and Britain 
generally maintained similar interests, there were areas of discrepancy 
where Britain acted against the wishes of the States, such as refusing to 
appoint Sir Colin Hannah as Queensland Governor.55 Further, The 
statute of Westminster did not allow for itself to be amended.56

 

 This 
suggests that independence was not achieved. 

                                                           
49 Twomey, ‘Sue v Hill – The Evolution of Australian Independence’, above n 7, 107. 
50 Ibid 94. 
51 Winterton, ‘The Acquisition of Independence’ above n 1, 43. 
52 Ibid 37 – 9. 
53 Twomey, ‘The Australia Acts 1986: Australia’s Statutes of Independence’ above n 42, 3. 
54 Ibid 2. 
55 Ibid 3. 
56 Twomey, ‘Sue v Hill – The Evolution of Australian Independence’, above n 7, 92. 
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VII The Australia Acts 

At 4pm on March 3rd 1986 the Australia Acts57 came into force.58 The 
Australia Acts comprised two similar acts, one Commonwealth and one 
British.59 These acts are most commonly held to be the moment that all 
remaining fetters to independence were severed. Indeed the Australia 
Acts did achieve a great deal for Australian independence. The doctrine 
of repugnancy was completely rescinded,60 thus Imperial laws could no 
longer be paramount.61 Britain’s power to legislate for Australia’s states 
and territories was eliminated,62 thus granting comprehensive 
legislative independence.63 State appeals to the Privy Council were 
abolished.64 States also received full authority to appoint their own 
governors,65 and all remaining constitutional connections with Britain 
were ‘terminated’.66

Legal commentators such as Anne Twomey agree that full 
independence was gained as of the Australia Acts.

  

67 Blackshield and 
Williams also believe that legal ties with Britain were thus eliminated,68 
and even Winterton concedes that independence was ‘manifestly’ 
achieved.69 Judicially this has been recognised. The majority in Sue v 
Hill70 affirmed that these acts completed the process of severing legal 
links with Britain. Mason CJ in Australia Capital Television Case71

                                                           
57 Australia Act 1986 (Cth) and (Imp). 

 
declared that they "marked the end of the legal sovereignty of the 

58 Twomey, ‘The Australia Acts 1986: Australia’s Statutes of Independence’ above n, 42, 1. 
59 Australia Acts. 
60 Australia Act 1986 (Cth) and (Imp) s 2. 
61 Australia Act 1986 (Cth) and (Imp) s 1 A. 
62 Carney, The Constitutional Systems of the Australian States and Territories, above n 8, 
141. 
63 Statute of Westminster 1931. 
64 Australia Act 1986 (Cth) and (Imp) s 11. 
65 Australia Acts. 
66 Twomey, ‘The Australia Acts 1986: Australia’s Statutes of Independence’ above n, 42, 1. 
67 Ibid. 
68 Tony, Blacksheild, George Williams, ‘Australian Constitutional Law and Theory: 
Commentary and Materials’ (The Federation Press, 5th ed, 2010), 141. 
69 Winterton, ‘The Acquisition of Independence’ above n 1, 41. 
70 Sue v Hill & Anor; Sharples v Hill & Anor (1999) HCA 30. 
71 Australian Capital Television v Commonwealth (1992) 177 CLR 106 138 (Mason CJ). 

http://en.wikipedia.org/wiki/Commonwealth_Law_Reports�
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Imperial Parliament and recognised that ultimate sovereignty resided in 
the Australian people". Despite this, universal acceptance of this date 
does not subsist. The long title of the Australia Acts implies that 
Australia was already legally independent as per its purpose was to 
achieve ‘conformity with the status of the Commonwealth of Australia 
as a sovereign, independent and federal nation’ (emphasis added).72

VIII Barriers to Independence 

 This 
indicates Australia was already independent. Further, hindrances to 
absolute independence still arguably exist today. 

Two barriers still exist to prevent Australia from being completely ‘free-
standing.’73 These are the fact that we are still a constitutional monarchy 
and the (albeit unlikely) ability for appeals to be heard in the Privy 
Council. The 1999 referendum to become a republic failed,74 which 
means that the Queen of England is also Queen of Australia. While it 
may not be mutually exclusive to have a shared head of state and legal 
liberty, both Winterton and Lindell believe that becoming a republic 
would ‘complete’ Australia’s journey to legal independence.75

Secondly, Australia still remains judicially linked with Britain. Most 
appeals to the Privy Council have been effectively stopped with two 
pieces of legislation. The Privy Council (Limitation of Appeals) Act 1968 
(Cth) prohibited constitutional and federal matters reaching the Privy 
Council, while the Privy Council (Appeals from the High Court) Act 1975 
(Cth) disallowed most other matters.

  

76 Both of these have been 
maintained as good law when challenged in court.77

                                                           
72 Australia Act (Cth) purpose statement. 

 Despite this, an 
exception lies with inter se matters permitted under s74 of the 
Australian Constitution with consent from the High Court. The High 
Court has explicitly stated that they will never grant a certificate for this 

73 Winterton, ‘The Acquisition of Independence’ above n 1, 50. 
74 Twomey, ‘Sue v Hill – The Evolution of Australian Independence’, above n 7, 109. 
75 Lindel, ‘Further Reflections on the Date of the Acquisition of Australia’s Independence’ 
above n 49, 59. 
76 Twomey, ‘Sue v Hill – The Evolution of Australian Independence’, above n 7, 106. 
77 Ibid. 
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purpose.78

IX Conclusion 

 Even so, the link remains and there is no guarantee that in 
the future this statement will be revoked or amended to allow such an 
action. Therefore, utmost legal independence has not been achieved. 

While several theories and dates of Australia’s achievement of legal 
independence have been put forward, this essay has shown that this 
date is yet to occur. Vast milestones of independence have surely been 
made in a multiplicity of areas to the point where Australia exists 
functionally as independent. Despite this, to attain absolute 
independence would require a final and complete dissolution of 
Australia’s links with the Monarchy and comprehensive legislative or 
Constitutional assurance of judicial independence. Therefore, Australia 
has not yet achieved legal independence. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
78Ibid 108. 
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Anthropological Critiques of Sustainable 
Development 

Luke Smyth 

The relationship anthropology has with development is perhaps the 
most intimate out of all the social sciences. The concept of 
‘development’ was central to early anthropological understandings of 
what differentiated the supposedly ‘primitive’ cultures, which its 
disciples studied, from the ‘advanced’ cultures, which they hailed 
from.1 In contemporary times, development has consumed much of the 
discipline’s attention, particularly within the so-called ‘development’ or 
‘applied’ sub-field; although it increasingly attracts the attention of the 
more traditional theoretical or ‘academic’ approaches. Common to both, 
however, is a distinctively anthropological ‘grass-roots’ focus.2

This way of conceiving development remains true when it comes to 
analysing the ‘sustainable’ development perspective. The most common 
definition of ‘sustainable development’ is that decided upon by the 
Brundtland Commission, being development ‘meeting the needs of the 
present without compromising the ability of future generations to meet 
their own needs’.

  

3

                                                           
1 James Ferguson, ‘Anthropology and its Evil Twin: “Development” in the Constitution of 
a Discipline’ in Marc Edelman and Angelique Haugerad (eds), The Anthropology of 
Development and Globalization: From Classical Political Economy to Contemporary Neoliberalism. 
(Blackwell Publishing, 2005) 140, 141-2. 

 Advocates of sustainable development argue that the 
consideration of environmental factors when pursuing development, as 
well as economic and social factors, is vital in order to safeguard the 
ability of future generations to also enjoy an increased standard of 
living. 

2  Ibid 147. 
3 Report of the World Commission on Environment and Development, GA Res 42/187, UN 
GAOR, 42nd sess, 96th plen mtg, UN Doc A/RES/42/187 (11 December 1987). 
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Many anthropologists, however, would dispute the idea that in practice 
‘environmental’ concerns are necessarily congruent with the 
developmental aspirations of target communities. A distinctive 
characteristic of the anthropological critique of sustainable development 
is the argument that sustainable development projects often fail to 
primarily serve the interests of target communities, and instead conform 
largely to the desires and expectations of the involved external 
stakeholders, such as foreign donors, non-governmental organisations, 
and the state. This can be explained through sustainable development’s 
particular attention to environmental concerns; this results in the 
dominant discourse of sustainable development privileging etic 
perspectives in such projects, and discounting local knowledge. 

The first component of the anthropological critique is that the 
sustainable development discourse is couched in an essentially 
Northern, scientific worldview. Arturo Escobar claims that Our Common 
Future, the 1987 Brundtland report, instigated the widespread 
integration of environmental concerns into development theory through 
this idea of ‘sustainable development’.4 For Escobar, the emphasis on 
the environmental has led to the ascendancy of an ‘environmental 
managerialism’ in the field, whereby the ‘Western scientist continues to 
speak for the Earth’ at the expense of the views of those in the Global 
South.5

Likewise, Brosius claims that environmentalism is becoming 
progressively ‘institutionalised’, pointing to increasing 
‘professionalisation’ which is creating a ‘transnational cadre of planners 
to design and execute various forms of environmental intervention’.

 In other words, the emphasis on environmental concerns is held 
to make the sustainable development discourse inherently technocratic, 
and that this gives an advantage to etic over emic perspectives in its 
application. 

6

                                                           
4  Arturo Escobar, Encountering Development: The Making and Unmaking of the Third World 
(Princeton University Press, 1995) 192. 

 
These increasingly bureaucratic environmental institutions privilege 
those actors able to best navigate the legalistic negotiations and 

5  Ibid 194. 
6 J.P Brosius ‘Green dots, pink hearts: displacing politics from the Malaysian rainforest’ 
(1999) 101 American Anthropologist 36, 38. 
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compromises they use to manage environmental issues, and preference 
the creation of ‘top-down’ projects.7 Brosius’ argument stems from his 
observations of the late-1980’s to early-1990’s campaign against logging 
in Sarawak, and its impact on the indigenous Penan people, where the 
shifting of the terms of the debate from a political and moral footing to a 
bureaucratic and managerial one, associated with institutional 
intervention, resulted in the marginalisation of Penan interests.8

Thus, a distinctive component of the anthropological critique of 
sustainable development is that its inclusion of environmental concerns 
- both the understanding of how best to incorporate environmental 
concerns within the field of development, and the institutionalist 
methods by which modern environmentalism operates in addressing 
such concerns - is overly bureaucratic and technical. This is 
advantageous to actors able to effectively manoeuvre in such milieus, 
such as states and non-governmental organisations, thus sidelining 
target communities’ interests and knowledge and privileging etic over 
emic perspectives on development. 

 

So, we have established that the first component of the anthropological 
critique of sustainable development discourse is that, due to the 
inclusion of environmental concerns, it is inherently technocratic, 
bureaucratic and managerial in outlook and approach, and that this 
sidelines emic perspectives. The second component involves the way in 
which this affects the practical application of sustainable development. 
The argument is that environmental concerns are often addressed ahead 
of the interests and desires of target communities in the execution of 
development projects. To begin, we will examine anthropological 
explanations of how this occurs through state action. 

Addressing development more generally, Scott describes how state-
planned projects - although ostensibly tasked with benefiting the lives 
of those in target communities - are often actually prosecuted in ways 
which do not improve, or definitely worsen, the lives of those targeted; 

                                                           
7 Ibid. 
8 Ibid 49-51. 
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and instead follow the ideological preferences of the modern state.9 
Prime examples are the villagisation programs enacted by the socialist 
regimes in Tanzania and Ethiopia; these villagisation policies were 
supposedly aimed with making the delivery of state services to rural 
dwellers more efficient and increase the number of people with access 
to them.10 Another motive, however, was a ‘high-modernist’ desire to 
render the population ‘legible’ to the state; to centralise these dispersed 
farmers in a way that maximised order and predictability for aesthetic 
purposes, as well as the belief that the scattered farmers were not 
conducive to building truly socialist societies; Ethiopia’s Dergue regime 
in particular had great success in ordering society in a way which 
matched its ideological preferences, despite the fact the project failed its 
stated aims and contributed to widespread famine.11

Scott’s argument provides a template for understanding how the 
dynamics of sustainable development interact with state-sponsored 
development projects. Here, the ideological preferences affecting the 
outcome and efficacy of the project are not ‘high-modernist’ or socialist, 
as in Scott’s examples, but rather the preferences of the sustainable 
development discourse. Hobart argues that this occurred in Timor; 
there, a dam-building project for transporting water to drier localities 
resulted in the construction of six ‘ecologically sensitive’ dams.

  

12 The  
Indonesian government built these dams in the ‘best places to build 
dams’13 not near the most populated areas; they were near roads, 
whereas most of the local population lived in isolated hill-country, and 
as a consequence were sparingly utilised by locals.14 Hobart calls this a 
‘priority of technology over social considerations’;15

                                                           
9 J.C Scott, Seeing Like a State: How Certain Schemes to Improve the Human Condition Have 
Failed (Yale University Press, 1998) 7. 

 the government’s 
planning is altered by the dominant sustainable development discourse, 
and the discourse’s emphasis on meeting environmental objectives 

10 Ibid 231. 
11 Ibid 231-51. 
12 Mark Hobart, ‘Introduction: the growth of ignorance?’ in Mark Hobart (ed), An 
Anthropological Critique of Development (Routledge, 1993) 1, 3. 
13 Ibid. 
14 Ibid. 
15 Ibid. 
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coupled with its inherent bureaucratic and scientific preferences 
resulted in the interests of those the dams were supposed to benefit 
being ignored in favour of rendering the problem largely environmental 
and technical. 

In addition to the state’s planning capacity being affected by the 
sustainable development discourse, anthropologists also point to the 
decision making of international donors being similarly captured. This 
critique holds that donors influenced by the dominant discourse prefer 
to contribute to projects associated with environmental conservation 
and rehabilitation, causing projects to be framed by the desires of 
donors rather than the needs of recipients; in the most extreme cases 
contributing to the belief of environmental crises where in fact none 
exist.  

Fairhead and Leach,16 in their analysis of development policy regarding 
Guinea’s Kissidougou prefecture, provide a perfect example of this kind 
of critique. The vegetation of the prefecture is a forest-savannah 
transition zone, with ‘islands’ of rainforest spread across savannah; 
these forest patches surround villages, and were considered by policy-
makers, due to a combination of colonial environmental surveys and 
biased scientific analyses, to be ‘relics’ of a larger rainforest which had 
occupied the area which was now dominated by savannah; in fact, it 
was naturally a transition zone, and if anything forest cover had 
actually increased over the previous century.17 This supposed forest lost 
was attributed to local patterns of land use; in fact, the forest ‘islands’ 
were created around villages by their inhabitants.18

As such, when foreign aid was given for projects in the prefecture, 
donors, eager to be seen to be involved in environmental rehabilitation, 
enforced ‘green conditionality’ for their aid, preferring development 
projects with ‘environmental sustainability’ components; as Fairhead 
and Leach quoted a member of the prefecture’s administration: “Donors 

 

                                                           
16 James Fairhead and Melissa Leach, ‘Webs of power and the construction of 
environmental policy problems: forest loss in Guinea’ in R. Grillo and R.L. Stirratt (eds), 
Discourses of Development: Anthropological Perspectives (Berg Press, 1997). 
17  Ibid 36-41. 
18  Ibid 37-41. 
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are interested principally in environmental projects, so we must solicit 
their aid to ensure the development of the prefecture”.19 Evidently, local 
perspectives were largely discounted, as the actions of locals were held 
to be responsible for the supposed deforestation, and local histories 
which denied an environmental crisis were ignored in favour of 
Western analyses which later proved misleading – one is reminded of 
Escobar’s claim that with sustainable development ‘the Western 
scientist continues to speak for the Earth’.20

These two components of the critique of sustainable development by 
anthropologists, as we have seen, all depend on the claim that the 
imposition of environmental concerns on development has privileged 
etic perspectives, at the expense of those of local people and the target 
communities, who sustainable development projects are supposed to 
primarily benefit. It must be said that this view, prevalent as it may be, 
is not, however, universal within anthropology. Whilst the critique that 
sustainable development marginalises emic perspectives and local 
interests is widespread, some anthropologists argue that sustainable 
development in practice does not necessarily mean a subordination of 
local interests to environmental concerns. 

 International donors, 
informed by the dominant sustainable development discourse and the 
impression of environmental crisis, preference projects with 
environmental components; and local elites, seeking to acquire funds 
for their projects, must shape their projects so as to appeal to foreign 
donors in order to secure funds. Emic perspectives are sidelined, and 
environmental concerns are addressed ahead of the interests and desires 
of locals. 

Everett21

                                                           
19  Ibid 44-5. 

 argues quite the opposite; that sustainable development has 
actually not been exclusively determined by the interests and views of 
elites, because its vague boundaries and ambiguous terminology mean 
it has been quite easily co-opted to serve local interests and 
perspectives. She presents evidence of how local governmental and 

20  Escobar, above n 4, 194. 
21  Margaret Everett, ‘The ghost in the machine: agency and “poststructural” critiques of 
development’ (1997) 70 Anthropological Quarterly 137, 142. 
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non-governmental agencies in Bogotá have applied this concept of 
‘sustainable development’ to their own projects, in order to advance 
their own political and economic interests and secure foreign funding, 
and how target communities have identified and rejected sustainable 
development projects which they perceived as furthering elite interests 
over their own.22

Everett maintains that the views of the more strident critics of 
sustainable development, notably Arturo Escobar, are due to them 
overestimating the power of the environmental and developmental 
discourses, and severely underestimating or discounting the agency of 
target communities.

 Fundamentally, whilst sustainable development is a 
discourse imposed by external actors, target communities and local 
elites are also able to rewrite it to suit their own interests.  

23 Essentially, Everett reaches a similar conclusion to 
Fairhead and Leach,24

To conclude, anthropological critiques of sustainable development, in 
keeping with the discipline’s general ‘grass-roots’ focus, are based on 
the argument that the inclusion of environmental concerns within the 
framework of development projects often results in the interests and 
expectations of external actors being served over those of the target 
communities. As we have seen, this is due to the way in which the 
inclusion of environmental concerns preferences etic over emic 
perspectives, and how, on a more practical level, this theoretical 
preference within the discourse results in environmental concerns being 
addressed ahead of the interests of the target communities. This, we 
have seen, is possible through the way the decision making and 
planning capacities of both the state and international donors are 
informed by the dominant discourse. 

 in that locals are encouraged by the importance of 
environmentalism in the sustainable development discourse to 
incorporate it into their projects, but she argues this represents an 
opportunity for them to re-establish their interests and views against the 
dominant, etic perspectives, and that many are successfully doing so. 

                                                           
22 Ibid 145-7. 
23 Ibid 137-8, 147. 
24 Ibid 44-5. 
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These critiques, however, are not universal within anthropology; a 
counter-argument being that although sustainable development projects 
do not always provide the best outcome for those affected, the agency of 
those in target communities has often been underestimated. In fact, they 
often rewrite the discourse to further their own interests. Both the 
critiques and the counter-critique are typically anthropological in 
outlook, focussing on the impacts on individual communities, and they 
both broadly agree on the nature of the sustainable development 
discourse. The difference in opinion rests not with the theoretical 
particularities of sustainable development, but rather is embedded 
within the structure-agency debate which consumes the social sciences. 
It is ultimately a question of whether sustainable development, as a 
component of the wider development discourse, is totalising, as Escobar 
and others suggest - and thus its environmental dictates force 
conformity to dominant preconceptions - or whether there is room for 
the concept to truly serve the interests of developing communities 
through individual and local action. 
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Female Fish Use ‘Test’ Eggs to Assess Potential 
Fathers 

Hsei-Di Law 

In species where the young depend on parental care, females benefit 
from mating with high quality males; so much so that females may pay 
a cost to ensure she picks the right mate. An ecologist has shown that 
female scissortail sergeants try out potential mates with a small batch of 
‘test’ eggs before breeding with them. 

I Picking the right mate: Direct and indirect assessment 

Females can indirectly assess male quality based on morphological or 
behavioural features that correlate with paternal care. For example, 
female house finches, Carpodacus mexicanus, prefer males with brighter 
red colouration as such males feed offspring at higher rates.1 In pied fly-
catchers, Ficedula hypoleuca, females select males with the highest song 
rate as these males have more food on their territory.2  

Alternatively, females can assess males directly by monitoring their 
paternal effort. Female goldeneye ducks, Buchepala clangula, are more 
likely to revisit the same male if a previous nesting was successful. 
Eastern bluebirds, Sialia sialis, normally form lasting pair bonds, but 
unsuccessful pairs may ‘divorce.’3 A recent study4 has provided support 
for a 17-year-old hypothesis5 describing an exotic female strategy for 
directly assessing male care potential. This technique allows females to 
gauge males without first having to suffer an unproductive breeding 
season. This study also offered new insight into the circumstances 
under which females might use direct and indirect techniques for 
selecting among mates. 

II Testing the male  

The scissortail sergeant, Abudefduf sexfasciatus, is a tropical damselfish 
with paternal care only. The female leaves the nest immediately after 
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laying her eggs, leaving them in the care of the male. The female’s entire 
reproductive system therefore rests on her partner’s parenting ability. 
Females who are able to select the right mate therefore reap a heavy 
reward. During his observations of mating behaviour, Manica4 noticed 
that some females would approach a male’s nest, deposit a small 
number of eggs (10% of usual clutch size) and leave. There was no 
obvious reason why these females would leave the nest before laying all 
of her eggs.  

The study investigated if females were using these small clutches to 
assess a male’s quality as a potential mate. In this experimental design, 
males were given ceramic tiles to use as nest sites. Tiles that were seen 
to receive ‘small clutches’ were either rotated by 180° or picked up and 
replaced in its original orientation. Females were three times more likely 
to come back and lay a full clutch if the position of their eggs within the 
nest was undisturbed. Females were less likely to return to lay a 
complete clutch if the position of their initial clutch was tampered with 
– implying an inattentive father.4 

The reproductive benefit of using ‘test’ eggs was revealed as Manica 
continued to monitor accepted and rejected males. Females that 
returned to mate with an ‘accepted’ male had significantly less egg loss 
and higher hatching success, compared to males that were rejected after 
receiving test eggs. These findings demonstrate that females use small 
‘test’ clutches to inform mate choice and that males selected in this way 
were high quality parents. 

Despite their reliability at assessing male quality, test eggs were only 
used by a small proportion (seven point four percent) of females.4 Test 
eggs are expensive, as the female spends additional time courting and 
mating, and risks losing eggs. Manica found that females who used test 
eggs were significantly larger than the rest,4 as they can better afford the 
cost of this choice. But how do females who cannot afford these costs 
choose their partner?  
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III Finding the right nest 

Females can also use nest content as a cue to inform mate choice. 
Females showed strong preference for males with other females’ eggs 
already in the nest, but ignored more conventional predictors of 
parental quality, such as body size and courtship rate.4

 

This was tested 
by manipulating the number of eggs in nests at the very beginning of 
the mating phase. Males who were given a greater initial brood 
subsequently collected significantly more eggs than males who started 
out with fewer eggs.4 

Given that the male contributes to offspring survival, it seems puzzling 
that females would choose to share her mate because she must then 
share paternal resources and attention. What important advantages do 
female scissortails gain that override the cost of sharing the male with 
other females? 

Several explanations have been offered for why female fish might prefer 
nests with eggs over those that are empty. An earlier study6 showed 
that paternal effort increased with greater brood size. In addition, 
predation and filial cannibalism could be diluted with increasing 
number of eggs in the nest.6,7 Alternatively, females may be decreasing 
their search costs by pursuing a copying strategy and imitating other 
females.8,9 

In any case, using visual cues from nest content to inform mate choice 
should be a cheaper strategy than using test eggs. In this approach, the 
female indirectly assesses the male, associating males already 
‘guarding’ male eggs with better parental care.  

IV Which strategy when? 

The evolution of test eggs suggests that the cues received from merely 
viewing nest contents are imperfect, and that it may pay a female to pay 
the cost of laying test eggs. In fact, it appears that individual females can 
adopt either approach depending on their circumstances. Manica found 
that test eggs were mainly used by females at the very beginning of the 
breeding cycle, when there were no eggs in the nest.4 Later on, females 
opted to gauge potential mates by assessing nest content. This seems 
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sensible as females only pay the cost of laying test eggs if the cheaper 
alternative of viewing nest content is not available. However, it also 
suggests that females trade off the reliability of direct assessment for the 
more economical but less accurate indirect assessment. 

V Discouraging cheating? 

An even more intriguing possibility is that laying test eggs might 
prevent males from “lying” about their paternal abilities. Theory 
predicts that deceptive sexual signals are possible10 but few have been 
detected. Recent work documented extensive use of dishonest signal in 
fiddler crabs; Uca annulipes, to attract mates.11 More generally, evolution 
between the sexes can be expected to increase both the deceptive 
capacity of one sex and the emergence of counter-strategies by the other 
sex, so perhaps direct mate assessment techniques limit cheating among 
the chosen sex? Answering this question might therefore tell us whether 
the increase of female investment is a response to deceptive sexual 
signals.  
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Criminal Behaviour? A Comparison of Prostitution 
Policy in Sweden and the Australian Capital Territory 

A. J. Neilson 
I Introduction 

Prostitution, the practice or occupation of engaging in sexual activity 
with someone for payment,1

II Subject Matter 

 is arguably the world’s oldest profession. It 
has lasted resolutely through war, famine, and economic crises. Of 
particular note, the advent of the HIV/AIDS epidemic motivated many 
States to develop policies and laws to control the sex trade, and to 
mitigate its wider consequences. Legislators have typically based their 
policies on one of two polar approaches to the regulation of the 
profession. In this essay, I examine both of these approaches in the 
context of the regulated legalisation in the Australian Capital Territory 
(‘ACT’), and contrasted with the criminalisation approach taken by the 
Swedish government. My argument will consist of outlining the 
practicalities of, and impetus behind both sets of legislation, before 
analysing selected theoretical arguments. I conclude by arguing that 
legalisation is the most appropriate outcome for the prostitution 
industry in the ACT, and that the legal moralism underpinning many 
abolitionist arguments has no place in modern Australian society.  

The ACT System 

The 1992 Prostitution Act (ACT) established the present system of 
regulation in the ACT. The current act filled significant gaps in the law 
on prostitution, dealing not only with brothels (which were illegal until 
1992), but also with escort services and street work.2

                                                           
1‘Prostitution’, The Oxford English Dictionary, (2nd ed, 1989), Oxford University Press 2000. 

 The ACT law 

2 Bernard Collaery, The Sex Industry in the Australia Capital Territory: A Law Reformer’s 
Perspective, (1992), Attorney-General’s Department, Legislative Assembly, Australian 
Capital Territory, 2.  
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prohibits overt advertisement of sexual services and confines 
prostitution to two designated industrial areas.3 It also prohibits men 
and women who have sexually transmitted diseases (STDs) from 
working in the sex industry. This standard is enforced as a strict liability 
offence under ss24-26 Prostitution Act 1992 (ACT). Furthermore, the 
ACT law prohibits the use of any illegal drugs, and any person under 
the age of 18 from working as a prostitute.4 The impetus behind the 
development of new legislation came from seemingly ineffective 
international efforts to eradicate the sex trade, and the rising demand 
for sexual services in the territory.5

The Swedish System 

  

In 1999, the Swedish Ministries of Labour, Justice and Health and Social 
Affairs enacted the Violence Against Women Act, which included a law 
prohibiting the direct and indirect purchase of sexual services. The 
offences cover all forms of sexual services, whether provided by 
brothels and escort agencies, or alternatively purchased ‘on the street’. 
This law has crystallised the ‘complete criminalisation’ policy of the 
Swedish Government on prostitution, which is underpinned by societal 
desires for gender equality, concerns about violence against women and 
children, and a wish for the eradication of human trafficking for 
prostitution into Sweden. It seeks not to punish the person who sells a 
sexual service, and to aid prostitutes to ‘leave their way of life’ without 
running the risk of retribution. 6

III Analysis 

  

Support for Legalisation  

Lars Ericsson, in his paper ‘Charges against Prostitution’ contends that 
in a free-market liberal society, a prostitute is no more than ‘a free agent 

                                                           
3 Prostitutes are prohibited from selling sexual services in residential areas, including 
private hotels and motels that are found in residential areas.  
4 Prostitution Act 1992 (ACT) s 21-23. 
5 Select Committee on HIV, Illegal Drugs and Prostitution, ACT Legislative Assembly, 
Prostitution in the ACT: Interim Report (1991) 78-9. 
6 Act on Violence Against Women (Sweden) 



Prostitution Policy | A.J. Neilson  95 

who sells his or her services on the market at a going price’.7 Ericsson 
argues that moral legalism has no place in this society, as what is 
deemed morally ‘good’ by society should have no effect on the legal 
system, nor the autonomous choice of individuals as to their 
occupation. Furthermore, argues Ericsson, there is nothing ‘immoral’ 
about the prostitution industry. Ericsson attacks the gaps in liberal 
moral theory and feminist critiques of the industry, and bases his thesis 
on the underlying rationale of liberal society – that all members are 
‘equally rational individuals…with an ideal in which each of these 
individuals is left free to pursue individual ends by entering into 
contractual relationships’.8 It is clear that within such a liberal society 
there is an inherent contradiction, whereby aggrandized social norms 
serve to characterise society as a ‘family of families’, a family in which 
the sex worker is not welcome. Under this framework of norms, 
Ericsson contends that ‘the prostitute symbolized the antithesis of 
proper womanly conduct’. 9

Ericsson’s thesis, while making a valid basic point, comes to a paradox 
at the end of his argument. Ericsson, in his attempt to advocate freedom 
of occupation for sex workers in liberal society, continues to stigmatize 
the prostitution industry as antithetic to what is ‘acceptable’, and which 
therefore must be ‘received’ into such a society. It emphasises the same 
archaic view that is used to argue the point for abolition of prostitution, 
which only diminishes the individual rights and freedoms of prostitutes 
to validly act as free market agents. By highlighting this ‘taboo’, 
Ericsson calls far more attention to the issue of the sex industry than 
should be in such his liberal society, and it is on this basis that I find 
fault with his argument. This gap, however, can be supplemented by 
arguments from Martha Nussbaum, who has some striking points to 
make about the social stigma associated with prostitutes, and the liberal 
feminist argument for equal women’s rights, including that of selling 
sexual services.   

 

                                                           
7 Lars Ericsson, ‘Charges against Prostitution: An Attempt at a Philosophical Assessment’ 
(1980) 90 Ethics 335, 341.  
8 Ibid.  
9 Ibid 356.  
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A challenge faced by those arguing for regulated legalisation of the sex 
industry is the perennial stigmatization of prostitutes as contrasted with 
the provision of other personal services. This ‘shame culture’ is the 
result of a number of motivations, most prominently an expression of 
the latent paternalism that continues to underlie many liberal societies 
today, and an expression of revulsion at the commodification of the 
self.10 These claims have been challenged by Martha Nussbaum, who 
claims that prostitution is no different to a myriad of other professions. 
Nussbaum highlights the two most common distinguishing factors 
between prostitutes and other professions. The first is that prostitution 
is held to be immoral in most societies. The second is that prostitution is 
frequently bound up in gender hierarchy – the idea that ‘women and 
their sexuality are in need of male domination and control’ – and the 
related idea that women ‘should be made available to men as an outlet 
of their sexual desires’.11

The most pronounced feminist argument for legalization of prostitution 
is that of allowing women to pursue their chosen profession in peace, 
with the same access to workplace protection available to other 
members of society. The underlying contention is that, when this 
profession is chosen, women are making the informed decision to sell 
their services for money and for the fulfillment and expression of their 
own personal needs. This enforces the argument that sex from women is 
not something that men are entitled to, but something that is available 
for purchase, just the same as an umbrella on a rainy day. The argument 
is reinforced by evidence showing that the illegality of prostitution is 

 Nussbaum argues the first contention through 
the use of comparative examples between a prostitute and other 
professions, such as a personal secretary and a philosophy professor. 
While on the face of things, these occupations seem markedly different, 
when deeper analysis of the personal nature of these professions is 
undertaken, Nussbaum illustrates strong similarities between the 
demands of each occupation. The second contention, while attended to 
briefly by Nussbaum, is better addressed through analysis of the 
feminist argument for equality of opportunity.   

                                                           
10 Igor Primoratz, ‘What’s Wrong with Prostitution?’ (1993) 68 Philosophy 159, 162. 
11 Martha C. Nussbaum, ‘“Whether from Reason of Prejudice”: Taking Money for Bodily 
Services’ (1998) 27 The Journal of Legal Studies 693, 713.  
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the source of many of the features used to argue against it: the stand-
over tactics of pimps and police; exploitation by brothel keepers; the 
risk of being attacked without ordinary legal redress and the close 
association with drug trafficking and organized crime.12 Moreover, 
where they can legitimately be recorded, the views of the prostitutes 
themselves support this argument. 13

Finally, Brents and Hausbeck illustrate the practicalities of legalisation 
arguing that certain types of violence to prostitutes are mitigated by a 
regulatory system, rather than encouraged in a society where 
prostitution is ‘illegal but flourishing.’

 

14 Brents and Hausbeck 
conducted research over an 8-year period in Nevada, USA, the only 
state in which prostitution is legal in the United States.15 Brents and 
Hausbeck’s study focussed on three main forms of violence, namely 
‘interpersonal violence against prostitute women, violence against 
community order, and violence of disease’.16 Their study found that 
regulation resulted in amelioration of working conditions for prostitutes 
through the compulsory installation of safety devices such as audio 
monitors, and an improved relationship with the local law enforcement 
agencies. Protection of the community from exposure to unsavoury 
behaviours prevalent in societies where ‘street-walkers’ are common, 
such as public drug use and street violence had also decreased in the 
area.17

                                                           
12 Kate Millett, The Prostitution Papers (Ballantyne, 1973), 135.  

  Mitigation of violence through the spread of STDs was also 
highlighted as a success of legalisation in the area, ensured by the 
introduction of mandatory STD checks and use of prophylactics in all 
brothels.  A core argument for a legal system such as that in the ACT is 
that it decreases violence to the prostitutes working within the system, 
and the study conducted by Brents and Hausbeck provides conclusive, 
empirical evidence supporting this argument.  

13 See Anne Bickford, '"Working"; an Interview with Betty M' in Kay Daniels (ed), So Much 
Hard Work, (Fontana, 1984) as an example of the views of prostitutes. 
14 Barbara G. Brents and Kathryn Hausbeck, ‘Violence and Legalised Brothel Prostitution 
in Nevada: Examining Safety, Risk, and Prostitution Policy’ (2005) 20 Journal of 
Interpersonal Violence 270, 271.  
15 Ibid 275. 
16 Ibid 272.  
17 Ibid 283. 
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The Nevada system differs from that found in the ACT, in that it does 
not permit individuals to privately sell sexual services. Private 
prostitutes in the ACT, however, are subject to relatively similar 
regulations and subsequent offences for breach, including not working 
with STIs and mandatory registration, although are at increased risk of 
violence from clients. This case study is evidence of the practical 
successes of legalisation of prostitution.   

Support for Criminalisation 

The primary argument against systems of legalisation, including that in 
the ACT, is that it leads to the exploitation of prostitutes by both their 
employers and clients. This argument is generally supported by the 
claim that under legalisation policy, women without ‘other marketable 
skills might eventually be expected to enter prostitution to escape 
poverty and avoid welfare dependency’.18

Scott Anderson argues that prostitution is an indicator and cause of 
women’s subordination, not an avenue for individual choice of 
occupation. I argue that this contention is based on tenuous and archaic 
assumptions about modern liberal society. Anderson makes wide 
postulations on the ‘rational person’s’ view of the prostitution industry, 
stating that no one would willingly be ‘consumed as a sexual object’, 
and that the women who are willing to let this occur are products of 
social inequality, which serves to further foster their exploitation.

   

19 
Anderson, however, addresses prostitution in its current form in areas 
where there is no system of legalization, and therefore no safety, age, or 
health requirements. He also completely ignores the fact that many 
women and men enter into prostitution voluntarily, and that some may 
simply prefer selling their sexual services to Anderson’s idea of a 
‘normal job’. Anderson tries to reinforce his claims of degradation and 
prostitution’s sustenance of sexual inequality by outlining the wider 
social consequences of portraying women as ‘sex objects’.20

                                                           
18 Scott A. Anderson, ‘Prostitution and Sexual Autonomy: Making Sense of the Prohibition 
of Prostitution’ (2002) 112 Ethics 748, 767.  

 I argue 
against this claim, however, as for hundreds of years, notably since the 

19 Ibid 763.  
20 Ibid 752.  
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advent of burlesque entertainment, much of our mainstream advertising 
and entertainment industry has survived on just this basis – only in the 
last half-century has there been strong reaction to the use of women as 
sex objects in the media. 

A secondary argument against Anderson’s claims is that unlike the 
United States, in which access to social welfare is under state 
jurisdiction and limited by strict conditions, in Australia due to our 
substantial social welfare system there is less impetus for women to ‘fall 
back’ on to prostitution, as there are already social welfare safety nets in 
place.21

Anderson further argues that prostitution is a threat to individual 
sexual autonomy. He claims that autonomy about sex is not purely an 
individual decision, disputing Nussbaum’s thesis. He uses the example 
of the ‘expectation’ of sex of a man after he pays for an expensive dinner 
for his date.  This example conveys a threat to sexual autonomy through 
the imposition of outdated social norms, rather than a valid point 
against prostitution. The above situation draws wide assumptions on 
the gender roles taken on during courting practices - assumptions that 
are exceptionally outdated and derogatory to both genders. Anderson’s 
argument that prostitution exploits women, and that it leads to gender 
inequality is inherently contradictory, as it assumes that prostitution is 
an additional expression of subordination of women. It rests on the 
premise that women are indeed subordinate to men in certain social 
situations, which in 21st Century Australian society is categorically 
incorrect.  

  

The Swedish government has emphasised gender equality as one of the 
key reasons behind the passing of their criminalisation laws.  For the 
Swedish, prostitution is a gender-specific crime, with the majority of 
victims of crimes associated with prostitution being women and young 
girls.22

                                                           
21 Karen Green, ‘Prostitution, Exploitation and Taboo’ (1989) 64 Philosophy 525, 525. 

 The Swedish prostitution legislation is part of the Violence 
Against Women Act 1998, and is seen as closely associated with a number 

22 Gunilla Ekberg, ‘Update on Swedish Model of Sex Industry Reform’ (2008) 3 Debate 25, 
25. 
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of other justifications for its abolition, such as the prevention of violence 
against women and children by males, and the general amelioration of 
women’s living conditions. Prostitution by definition in Sweden is 
‘violence against women and children’, especially targeted at those who 
are ‘economically, racially, or ethnically marginalised/oppressed’.23 A 
distinction here must be made on the one hand between the idea that 
those practising prostitution are likely to experience physical violence, 
whether directly or through factors such as sexually-transmitted 
diseases and drug addiction; and on the other, that prostitution is in 
itself a form of violence. While the Swedish government’s justifications 
for criminalisation on the first point are certainly valid, one cannot 
assume that criminalisation would immediately ‘solve the problems 
associated with prostitution’24

Additionally, as a separate comment on the stimulus behind the 
Swedish legislation, it must be recognised that gender inequality is still 
present in other forms at various levels of society, on which 
prostitution, and indeed its criminalisation has no bearing.  

 It must be further acknowledged that 
prostitution can and is a chosen profession for many individuals, both 
men and women, and that the commodification of the body is a catalyst, 
not a source, of physical violence.  

One way in which criminalisation legislation has achieved success is in 
the area of people trafficking for the purposes of prostitution. Swedish 
figures from the National Criminal Investigation Department (NCID) 
show that there are ‘clear indications that the Law has had direct and 
positive effects on trafficking of human beings for sexual services’. 
Figures show difficulties of organised trafficking networks establishing 
large-scale prostitution networks in the country due to increased police 
monitoring.25

                                                           
23 Ibid 26.  

 Australia, unfortunately, has made little progress in 
securing similar successes to Sweden, and it must be acknowledged that 
by its very nature the regulation of prostitution is a difficult task. The 

24 Martin A. Monto, ‘Female Prostitution, Customers, and Violence’ (2004) 10 Violence 
Against Women 160, 182. 
25 Ekberg, above n 22, 26   
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ACT, however, through legally enforced registration of prostitutes 
creates a significant roadblock for illegal prostitution activities.  

IV Conclusion 

While there are many significant issues, both moral and practical, 
compounded within the prostitution industry, it is through legalisation 
and appropriate regulation that they can be most effectively addressed. 
Many arguments against legalisation are based on out-dated and 
paternalistic notions of legal moralism, which has been precluded in 
most modern liberal societies by the free market. The most policy-
friendly solution therefore is to regulate in terms of our liberal economic 
system, and use existing empirical evidence to ensure that those 
involved in the prostitution industry are provided for, protected, and 
guided to conduct the commodification of their bodies with autonomy 
and respect.  
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