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Foreword

The Australian National University (ANU) consistently ranks among the best 
universities in the world and we are well known for our research-intensive culture. 
ANU is a centre of unparalleled intellectual talent and research excellence.

Each year we welcome a large number of undergraduate students from all over the 
world to study a diverse range of research-led degrees that offer an experience rich 
in academic and personal reward.

The ANU Undergraduate Research Journal, published annually by ANU Press,  
under the eView imprint, gives our most exceptional students the opportunity to 
share their work with the wider community.

By studying at Australia’s national university, these students featured in the 
ANU  Undergraduate Research Journal have access to extensive opportunities in 
research centres and facilities, which nurture and support them to make discoveries, 
to invent, to innovate, to influence and shape our world.

I congratulate the authors and editors of the 2015 journal on the excellent quality 
of their work and their contribution to advancing Australia’s national research 
output.

Professor Brian P. Schmidt AC
Vice-Chancellor and President
The Australian National University
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From the editor

Youth brings with it a vibrant and earnest curiosity. From the motion of the planets 
to the poetry of the soul, there is an uncrushable zeal in young people to learn, 
argue and follow ideas wherever they might lead.

Age is not a necessary ingredient in discovery. At 24, astrophysicist Jocelyn Bell 
detected the cosmic murmurings that led to the discovery of pulsars. At 22, 
Charles Darwin voyaged off in the HMS Beagle to the Galápagos Islands where 
his observations would eventually lead to his theory of evolution.

Nor is advancement in age required to contribute new ideas or set off in fresh 
directions: in their 20s, Mary Shelley wrote Frankenstein, Jane Austen wrote 
Pride and Prejudice and Joseph Conrad began learning English—the language he 
would later craft into literary masterpieces like Heart of Darkness.

Just because undergraduates are young does not mean that their work should be 
underestimated. Great research can still come from beginners; seeing the world as 
it was, is and could be without affectation or pretence.

The student contributions that comprise this journal exemplify some of the best 
produced by inquiring ANU undergraduate students. The following articles have 
been selected through a competitive process as part of the ANU Student Research 
Conference or been highly commended and ranked in the top 10 per cent of global 
submissions to the Undergraduate Awards.

They are detailed, well-researched and articulate discussions about a wide range 
of fields and questions. You will find articles in these pages on everything from 
politics, technology and art to literature, biology, business and law. The diversity 
of the disciplines has also been reflected in some of the articles themselves, which 
reflect the ability of undergraduate students at ANU to combine their interests 
with intriguing results.

The authors of these articles should be rightly proud of their hard work and 
intellectual efforts. I wish them all the best for their future endeavours. No doubt 
some future biographer will hunt down this volume in search of the germs of 
subsequent greatness.

The toils of many went into preparing the seventh volume of the 
ANU Undergraduate Research Journal. I would like to express my particular thanks 
to Dr Dierdre Pearce, my team of assiduous subeditors, and ANU Press.

Daniel McKay
AURJ 2015 Editor
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I am interested in making objects that can be picked up, held and experienced more 
than visually. Using traditional gold and silversmithing techniques, I construct 
irregular forms with tactile surfaces and subtle details that are discovered through 
extended engagement. I take inspiration from a wide range of my surroundings, 
including natural and built environments, found objects, and forms traditionally 
associated with gold and silversmithing. By combining these varied inspirations 
I aim to create seemingly familiar objects with unexpected contrasts and subtle 
variations.
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Report on the Undergraduate 
Awards Global Summit

MATILDA GILLIS

Matilda Gillis was the overall winner in the Law category of the 2015 international 
Undergraduate Awards for her essay ‘No Peace for Women’ and attended the Prize 
Ceremony and Global Summit in Dublin, Ireland. Her essay has been published in 
The Undergraduate Journal.

In the thick of the end-of-year exam period in November 2015, with an essay 
just handed in and two law exams to go, I found myself on a plane to Dublin 
to attend the Global Summit for the Undergraduate Awards, the world’s largest 
academic awards program. I was going to Dublin to accept the prize for Overall 
Winner of the Law category for my essay ‘No Peace for Women’. When I took 
the International Human Rights Law (IHRL) course earlier that year and wrote 
the paper on women’s rights in transitional justice forums for that course, I never 
dreamed that this is where I would be in November.

I had taken the IHRL course partly because I had a strong, albeit uninformed, 
interest in the area of human rights and, admittedly, also because I needed to 
get a law elective out of the way. The course and my paper ‘No Peace for Women’ 
were,  somewhat unexpectedly and thrillingly, life-changing and they gave me a 
new academic and life focus. In my study of transitional justice, I found a way 
to combine my varied interests in law, women’s rights and access to justice, 
South-East Asia, history and collective memory.

Drawing upon the broad insight that ‘wars don’t simply end, and wars don’t end 
simply’, I considered, in ‘No Peace for Women’, whether post-war transitional 
justice adequately addresses women’s rights.1 While the international community 
is often ready to declare ‘peace’ following a conflict, as it did in Timor-Leste, 
the peace declared is usually a ‘public peace’, that is, a peace that means only 
the absence of open tension. I argued that this ‘negative peace’ is no real peace 
in the absence of justice for women, whose suffering during the conflict often 
goes unrecognised and for whom ‘peace’ time often means heightened instances 
of gender-based violence. I considered, with a particular focus on Timor-Leste, 
that this flows from the failure on the part of transitional justice mechanisms to 
address women’s rights, particularly their right to be free from violence. I argued 
that, despite this failure, continued engagement with transitional justice forums 

1  Cynthia Enloe, The Curious Feminist: Searching for Women in a New Age of Empire (University of California 
Press, 2004), 193.
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as a place where women’s rights should be addressed in post-conflict societies is 
the appropriate and optimal course of action for women. I argued that meaningful 
engagement within those transitional mechanisms is possible. I believe that being 
outside of legal and significant non-legal transitional processes means that women 
lose a source of power and recognition of their rights and a sense of legitimacy to 
their claims. The achieving of justice by legal process and by a public recognition of 
their rights and their suffering must not be lost to women, both for their own sakes 
and because transitional justice processes can inform both the historical record and 
the collective memory of their societies.

A few months after finishing the essay, I saw the Undergraduate Awards submission 
date advertised and, without much thought, entered ‘No Peace for Women’. I was 
incredibly proud to find out months later that the paper had won the Law category 
and that I would be flown (all expenses paid) to Ireland to accept a gold medal. My 
week in Dublin was an unforgettable experience. Each day we visited a different 
part of Dublin and learned something new: on one day I received a gold medal 
from the President of Dublin and had dinner at Dublin Castle, the next day I 
walked around Trinity College Dublin with the other award winners. I spent 
another day at Farmleigh House discussing ideas with people from all disciplines 
and listening to lectures given by prominent academics from around the world. 
Another day, I presented my paper at University College Dublin.

I left Dublin with new friends, a wealth of knowledge, a feeling of pride and 
a renewed excitement about study and research. Entering the Undergraduate 
Awards is not difficult and the lifetime rewards for doing so may be immense, 
as they were for me. I hope that undergraduate students from across the world and 
from The Australian National University in particular continue to engage with the 
awards, each other and their world.

Bibliography
Enloe, Cynthia (2004). The Curious Feminist: Searching for Women in a New Age 

of Empire. University of California Press.

Gillis, Matilda (2015). No Peace for Women. The Undergraduate Journal 7, 225–234.
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Rawls, rationality, and responsibility: 
Why we should not treat our 

endowments as morally arbitrary
OLIVER DUROSE

Abstract
John Rawls is primarily known for providing his own argument for how 
political institutions should be organised in A Theory of Justice. He argues 
that we should pick principles of justice only once we remove ourselves 
from the position we each hold in society today. Rawls argues that if 
each individual did not know their wealth, race, gender and so on when 
deciding how society should be organised, it would be rational for each 
individual to choose political institutions that maximised the position of the 
least advantaged. This essay aims to show that this would be an irrational 
decision to make, an argument supported by John Harsanyi. However, this 
essay also shows that Harsanyi’s theory is not totally convincing either. Both 
Rawls and Harsanyi ultimately fail to acknowledge that it is wrong to treat 
endowments as morally arbitrary. The qualities that define us today should 
not be treated as arbitrary, because this belittles individual responsibility and 
autonomy. Rather, we must consider the importance of a person’s choice to 
develop their own natural assets.

The veil of ignorance is a device used to remove the contingencies of natural and 
social chance in order to derive principles of justice to which we can all agree. 
John Rawls denies the contractors who arrive at principles of justice behind the 
veil of ignorance any knowledge of likelihoods of which social position one will 
end up occupying (1971: 134), whereas John Harsanyi tells the contractors they 
are equally likely to take the place of each individual (1975: 598). I will argue that 
the distinction is vital for the reason that they yield completely different principles 
of justice. I will then argue that Harsanyi’s version is more convincing in both 
the empirical sense, concerning whether contractors are able to use probability, 
and the normative sense, concerning whether contractors should use probability. 
It is more empirically convincing by virtue of the principle of insufficient reason, 
also known as the principle of indifference (Dubs 1942). In order to illustrate 
this, I will argue that in the presence of two criteria, it is convincing to argue 
that the principle of insufficient reason would motivate the contractors to assign 
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equal probabilities to the potential outcomes, before establishing that these two 
criteria are met in the veil of ignorance. I will then argue that Harsanyi’s version 
is more normatively convincing than Rawls’ version, because it is necessary to 
bind contractors to an honest commitment. Given that Harsanyi’s version is more 
convincing than Rawls’ version, I will argue that we must reject the difference 
principle, because its derivation depends on the exclusion of probability. It is at 
this point where I must illustrate that there are stronger grounds for the rejection 
of the difference principle, concerning his use of moral arbitrariness. However, 
it is for this reason that Harsanyi’s version of the veil of ignorance must also be 
rejected. Harsanyi’s version is only superior to Rawls’ within the given framework 
that contractors are deprived of knowledge of their endowments. This framework 
must itself be questioned and ultimately rejected. By providing contractors with 
only probabilistic and not definitive knowledge of their endowments, Harsanyi, 
like Rawls, treats these endowments as morally arbitrary. I will demonstrate that 
this is unjustified. For this reason, neither Rawls nor Harsanyi were ‘right’.

I must briefly outline the distinction between Rawls’ and Harsanyi’s versions of the 
veil of ignorance before evaluating their comparative merit. Harsanyi concedes that 
the concept of the original position provides a potentially extremely powerful basis 
for a theory of justice (1975: 594–5). Harsanyi also shares Rawls’ assumption that 
individuals are rational beings, pursuing ends that are consistent with their own self-
interests (Harsanyi 1975: 594). Where they disagree, however, concerns the way 
in which the contractors derive principles of justice once in this original position. 
Rawls stresses that contractors ‘have no basis for estimating the probabilities of 
possible social conditions’ (2001: 106). By contrast, Harsanyi prescribes that the 
contractors can assign equal probabilities to the various hypothetical societal 
outcomes in which they may find themselves (1975: 598).

This distinction is extremely important because each version leads to the derivation 
of vastly disparate principles of justice. Under Rawls’ veil of ignorance, it is rational 
for contractors to choose principles of justice that maximise the worst-case 
scenario, as heuristically prescribed by the maximin principle (2001: 97–8). This is 
because contractors would not risk a basic standard of living for the sake of gaining 
a slightly better one provided by the utility principle (Rawls 2001: 98). By contrast, 
it is entirely rational for the contractors to select principles of justice in accordance 
with this principle of utility when the contractors believe they are equally likely 
to take the place of each individual (Harsanyi 1975: 594). This is because it is 
irrational to make choices dependent on unlikely and unfavourable possibilities 
(Harsanyi 1975: 595). Given that there are many hypothetical outcomes, all of 
which are equally likely, the possibility of taking the place of the very worst-off 
individual is very low (Harsanyi 1975: 598). For example, if there are 10 equally 
populated levels in society, the probability of belonging to the lowest level is 
one in 10, which is far less likely than the probability of ending up in any of the 
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other levels, which is nine in 10. Thus, it is more rational to select principles that 
maximise one’s average utility than to select principles with low average utility for 
the sake of maximising an unlikely worst-case scenario (Harsanyi 1975: 598).

Firstly, I will ascertain which version is more empirically convincing, asking 
whether it is possible for the contractors to assign equal probabilities in the original 
position. Harsanyi’s version is more empirically convincing than Rawls’ version 
by virtue of the principle of insufficient reason. According to the principle of 
insufficient reason, when there is insufficient information to assign greater or lesser 
probabilities to several outcomes, it is rational to assign equal probabilities to each 
of them (Dubs 1942: 123). In order to satisfy the principle of insufficient reason, 
Hans-Werner Sinn outlines two criteria that must be met: the decision-maker 
must know the possible outcomes; and the decision-maker must lack information 
about the plausibility of each outcome (Sinn 1980: 493). I must then establish why, 
in the presence of these two criteria, the principle of insufficient reason motivates 
the contractors to assign equal probabilities. After this, I will illustrate that these 
two criteria are present in the veil of ignorance. Therefore, I will be able to establish 
that the principle of insufficient reason is convincing, rendering Harsanyi’s version 
superior to Rawls’.

Harsanyi convincingly argues that where there is insufficient information 
regarding  the likelihood of several alternative circumstances, it is rational to 
assign equal probabilities to each potential outcome (1975: 598). This is because, 
if we are ignorant of the ways in which outcomes arise, we have no reasonable 
basis to deduce that one outcome is more likely than another. Kristen Shrader-
Frechette undermines Harsanyi’s use of this principle, because it is only applicable 
to individual, not social, choice (1988: 504). Shrader-Frechette is justified in 
claiming that ‘in the individual case, the risk is freely chosen by one person, but in 
the societal instance, it is involuntarily imposed on a group without consent’ 
(1988: 506). However, the veil of ignorance is a device used to derive principles 
of social cooperation to which all individuals can reasonably agree (Rawls 2001: 
85). Shrader-Frechette therefore fails to recognise that in the original position, 
individual rational self-interest achieves the same as social choice. In the presence 
of the two aforementioned conditions, it remains plausible to argue that the 
principle of insufficient reason leads to the assignment of equal probabilities. 
What remains to be substantiated is whether the two conditions outlined in the 
previous paragraph are present in the veil of ignorance.

The first condition requires that people know the possible outcomes of 
the hypothetical situation. This condition is met given that the contractors 
have knowledge of ‘the general facts [and] circumstances of human society’ 
(Rawls 2001: 87). The contractors can use such information to infer that there are 
individuals with various natural endowments placed in various levels of society. 
Thus, the contractors know the possible states of the world. David Lyons affirms 
that, because of this, there is ‘no reason why one cannot use such information 
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for calculating the  likelihood of one having certain natural endowments and 
the  likelihood of one’s society being in a certain broadly defined condition’ 
(1972:  544). Ultimately,  Lyons is unjustified in this conclusion, because the 
contractors do not have access to any facts that provide them with the grounds 
for assigning accurate probabilities. However, Lyons inadvertently highlights an 
important point. By denying contractors this information, Rawls creates the very 
setting of uncertainty that satisfies the second condition.

Rawls affirms that the veil of ignorance deprives the contractors of the information 
required to assign accurate probabilities in the original position (1971: 134). 
There is an absence of empirical facts, such as the number of individuals belonging 
to each social position (Rawls 1971: 134–5). This is why Lyons is erroneous in 
his aforementioned conclusion. Yet by denying the contractors this information, 
Rawls  creates the sort of uncertainty that satisfies the second condition of the 
principle of insufficient reason. Shrader-Frechette opposes this, affirming that 
‘if  there is no justification for assigning probabilities, because [of ] uncertainty, 
then  there is no justification for assuming the states are equally probable’ 
(1988:  508).  This generates ‘knowledge out of ignorance’ (Shrader-Frechette 
1988: 508). Shrader-Frechette is not wrong to highlight the relationship between 
knowledge and ignorance. The contractors know that there are different levels of 
society, but do not know how many people make up each level. However, it is 
because of such ignorance that the contractors have no reason to believe that ending 
up in each position is more likely than any other. Thus, they must assume they 
are equally likely to take the place of each individual. Harsanyi’s version is more 
empirically convincing than Rawls’, given that the theory of insufficient reason 
motivates contractors to assign equal probabilities to each potential outcome.

It has been established that Harsanyi’s version is more empirically convincing than 
Rawls’. However, it must also be normatively substantiated that probabilities should 
be used in the veil of ignorance. Contractors should assign equal probabilities in 
order to ensure the participants are compelled to obey the principles that have 
been derived. This is supported by Richard Millar, who argues that no honest 
commitment is possible if estimates of probabilities are excluded (1974: 190). 
This is important to Harsanyi, who claims that a contract is futile unless everyone 
is committed to obey its terms (1987: 339). For Rawls, on the other hand, the 
utility principle may generate inequalities that are ‘deep and pervasive … and hard 
to accept’ (Rawls 1974: 144). However, it is harder to accept social changes that 
address these inequalities for the reason that Millar gives; if an individual is placed 
in society as one of the most advantaged, they will be unwilling to accept the 
social changes required if they subsequently realise that it was unlikely to have ever 
been placed in the lowest tier in society (Millar 1974: 190). This realisation would 
have been possible if contractors knew they were equally likely to take the place 
of each individual. Assigning equal opportunities ensures that the participants feel 
compelled to obey the derived principles of justice. Harsanyi’s version is therefore 
more normatively convincing than Rawls’.
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I must consider one possible objection to this. For Rawls, ‘injustice exists because 
basic agreements are made too late’ (1974: 141). Preventing contractors from 
deciding whether they would accept principles of justice based on their position 
in society is precisely the purpose of the veil of ignorance. However, the reason for 
doing so is compatible with Harsanyi’s version and so this objection falls apart. 
Contractors are prevented from deciding whether they would accept principles of 
justice based on their position in society in order to fulfil a higher aim: to create 
an equal bargaining process (Rawls 1971: 12). Assigning equal probabilities is 
entirely consistent with this higher aim and therefore it becomes insignificant 
that contractors ultimately accept principles of justice based on their hypothetical 
position in society. All contractors are in the same situation of uncertainty, as they 
still do not have any information that separates their participant from the others 
(Harsanyi 1975: 594). Assigning equal probabilities does not violate the equal 
bargaining process and so this objection fails. Harsanyi’s version remains more 
normatively convincing than Rawls’.

The distinction between Rawls’ and Harsanyi’s versions of the veil of ignorance 
is extremely important. This is because, if it is accepted that Harsanyi’s version 
is more  convincing, Rawls’ derivation of certain principles of justice falls apart. 
I will focus on the difference principle. The difference principle prescribes 
that inequalities are only permitted when they benefit the least advantaged 
(Rawls  2001:  64). The derivation of the difference principle depends on the 
exclusion of probability. Contractors ensure inequalities serve the least advantaged 
members in society, because they are unaware of the slim likelihood of being part 
of this least advantaged tier. However, in Harsanyi’s version, contractors are aware 
of this slim likelihood. Therefore, it is more rational for the contractors to choose a 
social system that yields the highest average utility, rather than maximise the worst-
case scenario via the difference principle (Harsanyi 1975: 596). When contractors 
assign equal probabilities in the original position, it is irrational to choose the 
difference principle and therefore its derivation falls apart. The distinction between 
Rawls’ and Harsanyi’s version is extremely important, because by illustrating the 
superiority of Harsanyi’s version, it means Rawls’ derivation of the difference 
principle is invalidated.

It should be noted that there is a deeper reason why we should reject the difference 
principle. For this deeper reason, I must ultimately reject Harsanyi’s version of the 
veil of ignorance. The fundamental purpose of the veil of ignorance is to deprive 
the contractors of any knowledge that separates their participant from any other 
(Rawls 2001: 87). The discussion hitherto has taken this fundamental assumption 
as a justified and acceptable basis upon which Rawls and Harsanyi have presented 
their differing interpretations. Only within this framework has it been established 
that it is more empirically and normatively convincing to tell the contractors that 
they are equally likely to take the place of each individual, as opposed to exclude all 
knowledge of likelihoods. However, it is yet to be questioned why it is acceptable 
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to deprive the contractors of certain pieces of information in the first place (Rawls 
2001: 87). This framework must itself be questioned, leading to the rejection of 
both Rawls’ and Harsanyi’s versions of the veil of ignorance.

The difference principle must ultimately be rejected because it wrongly treats 
endowments as morally arbitrary. A central justification for the difference 
principle is that people’s endowments are morally arbitrary and so inequalities 
should serve the least advantaged, given that no one should be punished from 
purely accidental circumstances (Rawls 2001: 76). However, endowments should 
not be viewed as morally arbitrary and therefore this justification is unconvincing. 
In saying that ‘we do not deserve our place in the distribution of endowments’ 
(Rawls 2001: 74), Rawls removes all responsibility from persons’ successes and 
failures. Robert Nozick emphasises the irony of this, proclaiming that denigrating 
a person’s autonomy in such a way is risky ‘for a theory that otherwise wishes to 
buttress the dignity and self-respect of autonomous beings’ (Nozick 1974: 214). 
Nozick effectively exemplifies how Rawls fails to consider the importance of 
persons’ choices to develop their own natural assets. It is wrong to justify the 
difference principle on the grounds of moral arbitrariness, because it results in the 
belittlement of individual responsibility and autonomy. It is for this reason that the 
difference principle must be rejected. It must now be established why this criticism 
is relevant to the question regarding the use of likelihoods in the original position.

It is for the reason above that we must reject both Rawls’ and Harsanyi’s version 
of the veil of ignorance. If it is accepted that endowments should not be treated as 
morally arbitrary, it follows that we must have definitive knowledge of them and 
of others’ endowments when deriving principles of justice. Contractors must have 
definitive knowledge of whether their participant is, for example, hardworking, 
because this will affect the principles of justice their participant is willing to 
accept. Rawls’ version must be rejected because contractors do not even have 
probabilistic knowledge of possessing certain endowments (Rawls 1971: 197). 
In Harsanyi’s version, contractors know that their participant is equally likely to 
be as hardworking as any other participant. Yet this is still insufficient. By denying 
contractors definitive knowledge of their endowments, injustice is created rather 
than removed. This is because inequalities that are being addressed may be a result 
of choices and not circumstances. By providing only probabilistic knowledge of 
individuals’ endowments, there is no way of knowing to what extent an individual 
is willing and able to contribute to the welfare of others. By assigning equal 
probabilities, Harsanyi impermissibly treats endowments as morally arbitrary. 
Therefore, despite being more convincing than Rawls’ version, Harsanyi’s version 
cannot be considered compelling.

The decision to either include or exclude probabilities from the veil of ignorance 
is a pivotal one. Harsanyi’s version of the veil of ignorance is superior to Rawls’. 
This is because probability can and should be used in the original position. Where 
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there is insufficient reason to assign greater or lesser probabilities to several 
alternative circumstances, it is rational to assign equal probabilities to each potential 
circumstance. Assigning equal probabilities guarantees an honest commitment to 
the derived principles of justice whilst maintaining an equal bargaining process 
between the contractors. Because of this, Rawls’ justification for the derivation 
of the difference principle falls apart, because it is not something the contractors 
would rationally choose. However, Harsanyi’s version ultimately fails to provide a 
convincing theory of justice. This is because it is trapped within a given framework 
that denies contractors knowledge of the participants’ endowments. This framework 
must be rejected, because it is wrong to treat endowments as morally arbitrary. 
Therefore, neither Rawls nor Harsanyi defend correct principles of justice.
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The relationship between 
population size and rates of 

language evolution
CAELA WELSH

Abstract
Languages change over time, and the evolution of languages is similar 
in many ways to biological evolution. But are all patterns predicted by 
evolutionary theory also seen in language evolution? One well-known 
biological pattern is that smaller populations tend to lose genetic diversity, 
and large populations tend to become more genetically diverse, but the 
effect of population size on language evolution is highly debated. Do small 
populations have faster rates of change through greater diffusion of new 
words, or slower rates of change due to strict language transmission? 
Do  large populations gain words faster through more innovators, or lose 
faster due to simplification across varied speaker communities? This extract, 
taken from Welsh’s (2015) Honours thesis, provides the background on the 
relationship between population size and rate of language change, discusses 
some of the contrasting hypotheses and methodological techniques and 
explains the research currently being conducted that attempts to clarify the 
relationship.

Language is a uniquely human phenomenon and studied by experts in many 
different fields. New methodological techniques are being developed to answer 
questions about language acquisition, origin and diversity (Levinson & Gray 2012; 
Berwick et al. 2013; Gong et al. 2013; Gong et al. 2014). One promising approach 
is the application of biological evolutionary theory and computational phylogenetic 
techniques to understand the patterns and processes of linguistic change. 
These tools have been used to investigate patterns in language evolution including 
the effect of population size (Nettle 1999b; Wichmann et al. 2008; Wichmann & 
Holman 2009; Kline & Boyd 2010). Although this effect has been widely studied 
in biological systems, the patterns of language change have been subject to heated 
debate and few hypotheses have been tested formally using empirical analyses.
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The application of biological techniques to study language change is possible due 
to many similarities between biological and language evolution. For example, just 
as DNA variation naturally exists within a population of biological organisms, 
linguistic variation naturally exists within a speaker population, and this variation 
can be inherited by succeeding generations through learning and imitation 
(Lewontin 1970; Mesoudi et al. 2004). For both biological organisms and 
languages, a process of descent with modification creates a hierarchy of similarity 
between related lineages over time, which can be represented as a phylogenetic 
tree (Atkinson & Gray 2005). However, key differences exist between these 
two processes. Firstly, while DNA mutations occur stochastically, a linguistic 
change may occur intentionally. For example, two groups may strive to become 
linguistically distinct (a process dubbed ‘schismogenesis’) and change their 
language intentionally (Bateson 1935). Also, DNA is transmitted from parents 
to offspring, while language is transmitted through learning from all members of 
society (Cavalli-Sforza & Feldman 1981). These differences may limit the extent 
to which conclusions about process can be drawn from patterns obtained using the 
biological evolutionary method.

The effect of population size on rates of biological evolution has been widely studied 
and is well understood (Charlesworth 2009). Population genetic theory predicts 
that selection is more efficient in populations with a large effective population 
size because there are more individuals to generate mutations and relatively less 
impacts of genetic drift. This results in a faster substitution rate of advantageous 
mutations. In contrast, small populations should have a faster rate of gain of 
slightly deleterious mutations, and a higher rate of loss of advantageous mutations 
due to drift (Ohta 1972; Gillespie 1999; Lanfear et al. 2014). The predictions are 
not as clear in linguistic evolution and there are many competing theories for the 
mechanisms of interaction between population size and rates of linguistic change.

Firstly, just as larger populations of organisms have the potential to produce 
more genetic mutations, large populations of languages could gain words faster 
by producing  more linguistic innovations (Henrich 2004; Kline & Boyd 2010; 
Collard  et al. 2013; Baldini 2015). However, large populations may be less 
efficient at diffusing these innovations through the population and smaller 
populations may uptake these new innovations and gain words faster (Nettle 
1999a). Small populations  may also have a lower rate of word loss if they are 
resistant to change with improved linguistic transmission across generations 
(Trudgill 2004). In  contrast, random sampling effects are stronger in small 
populations and could result in a higher rate of word loss through drift (Kline & 
Boyd 2010; Reali & Griffiths 2010) or founder effects. If a small population of 
founders colonise a new area but do not speak the full range of linguistic variants 
present in the parental language, rates of word loss will be initially accelerated 
through this linguistic founder effect (Atkinson  et al. 2008; Atkinson 2011). 
Alternatively, it has been proposed that languages with a large number of adult 
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second-language learners lose words faster through simplification and removal 
of complex linguistic elements (Lupyan &  Dale 2010). Finally, it has been 
suggested that population size may have no effect on rates of language change 
and variation in rates is due to factors independent of population size (Bentley 
et al. 2007, Wichmann et al. 2008; Wichmann & Holman 2009) or the rate 
of language turnover is essentially identical in all languages (Swadesh 1955).

While there have been many studies investigating the effect of population size 
on rates of language evolution, most have been limited by a small sample size or 
computer simulations making it difficult to generalise the conclusions (Nettle 1999a; 
Wichmann et al. 2008). Many studies also fail to consider the statistical non-
independence of languages; the pattern of linguistic descent from shared ancestors’ 
results in increased similarity between closely related languages. Consequently, 
languages are not independent data points. This problem has long been recognised 
in cultural and linguistic studies as ‘Galton’s problem’ (Tylor 1889; Mace & Pagel 
1994; Bentz & Winter 2013; Roberts & Winters 2013; Ladd et al. 2015), but 
linguists have few methods to effectively overcome this issue. One method to 
circumvent statistical non-independence in comparative biology is to use sister-
pair comparisons, which examines the differences between pairs of closest relatives 
(sisters) and compares this to other more distantly related lineages (outgroup). 
Differences between sisters must have accumulated since they diverged from a 
common ancestor and therefore are independent of descent (Felsenstein 1985; 
Slowinski & Guyer 1993; Vamosi 2007; Welch & Waxman 2008; Bromham 2009; 
Lanfear et al. 2010; Bromham 2011). This method has been used to investigate the 
role of different factors on rates of molecular evolution (Bromham 2009) but only 
recently been applied to study rates of language evolution.

There are many ways of quantifying language change as each language element 
(such as phonemes, vocabulary and grammatical structure) displays variation 
within a population and can evolve over time (Atkinson 2011; Dunn et al. 2011). 
In recent years, large databases of vocabulary such as the Indo-European Lexical 
database (ielex.mpi.nl/) and Austronesian Basic Vocabulary Database (Greenhill 
et al. 2008) have been made publicly accessible online. This allows researchers to 
investigate changes in basic vocabulary, common concepts found across languages 
such as walk, sun or father (Swadesh 1955). Similar word forms for a given concept 
are called ‘cognates’ and are phonetically and morphologically similar through 
shared descent (Nichols 1997). For example, the concept of ‘water’ is represented 
by different words in different Indo-European languages, such as water (English), 
wasser (German) and vatten (Swedish). These words have descended from a 
common ancestor, proto-Germanic *watōr (ielex.mpi.nl/), so are classified as 
cognates. By comparing the differences in basic vocabulary between sister-pairs 
of languages and other members of the language family, we can identify whether 
words have been lost or gained since the languages diverged from a common 
ancestor. When this measure is combined with a date of divergence between 
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sister-pairs of languages, the number of differences can be converted into a rate 
(Hua et al. 2015), allowing rates of word loss and gain to be compared between 
language pairs.

Recent work (Bromham et al. 2015) adapted the common molecular evolution 
comparative method of sister-pair comparisons (Lanfear et al. 2010) to study the 
relationship between rates of word loss and gain and the language population size. 
Bromham et al. (2015) applied this technique to 20 Polynesian languages and 
found a correlation between speaker population size and rates of linguistic change. 
Specifically, their results conformed to the expectations of population genetics, 
as large populations gained words faster while small populations lost words 
faster. However, Bromham et al. (2015) only investigated a restricted dataset of 
20 Polynesian languages, a small subgroup of the Austronesian language family 
(Hammarström et al. 2014). They argued that Polynesian languages were an ideal 
study group as they are well documented, and spoken on isolated islands that were 
sequentially founded as humans expanded across the Pacific Ocean (Gray et al. 
2009). Their study was also limited due to its small sample size, so it is unclear if 
the conclusions of Bromham et al. (2015) are specific to a feature of Polynesian 
cultures and languages, or can be generalised to all language families.

In Welsh et al. (in press), the statistical robust comparative linguistic method 
developed by Bromham et al. (2015) is applied to three major language families—
Austronesian, Indo-European and Bantu—to test the generality of the correlation 
between population size on patterns and rates of language evolution. Together, 
these families span four continents, have population sizes ranging from 100 
million (Nauna, Austronesia) to 258 million (Hindi, Indo-European) and display 
different social structures and geographical distributions. Welsh et al. (in press) 
will outline the methods and analysis, key results and implications of their findings 
for the fields of evolution and linguistics. This study will inform the discussion of 
the underlying mechanisms of language evolution, which in turn contributes to 
the study of language history and diversification.

This extract was taken from the thesis ‘Population size and rates of language change: a 
phylogenetic test’, submitted in 2015 as partial fulfilment of the requirements for the 
Bachelor of Philosophy (Honours) in Science.
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Uncanniness and the everyday: 
Exploring the uncanny through 

vernacular photography 
and painting

MUNG FEI WONG

Abstract
How can painting express the concept of uncanniness, as discussed by 
philosopher Martin Heidegger and surrealist writer Haruki Murakami? 
This research question is the basis of my Honours project. I am making a 
series of figurative paintings based on a personal collection of photographs 
that depict ostensibly routine everyday scenes. Using artistic techniques 
such as abstraction and illusion, I explore different ways of amplifying what 
I see as possible instances of the uncanny in these photographic sources.

As part of my Honours project I am making a series of figurative paintings that 
investigate the concept of uncanniness. These paintings are based on a collection 
of personal vernacular photographs of apparently mundane everyday scenes. I have 
been exploring different levels of abstraction and illusion that can illuminate 
possible instances of the uncanny in my photographic sources. In this essay, I will 
discuss the literary and artistic influences behind my project. I will evaluate the 
painting methods I have used thus far and propose directions for furthering these 
strategies in my ongoing research.

The connection between uncanniness and the banality of the everyday is the 
focus of  my project. Martin Heidegger discusses the concept of uncanniness, 
‘unheimlich’, in Section 40 of Being and Time and Section 30 of History of the 
Concept of Time. Human beings are normally absorbed in the day-to-day activities 
of life. We encounter and engage with things and other people in an average manner. 
In other words, we do things ‘as one does’: one drinks coffee in the morning, one 
uses a hammer to hit nails, one steers clear of suspicious-looking characters on 
the streets, and so on. However, there are instances where the familiarity of the 
everyday falls away, throwing us into a visceral state of anxiety. These instances are 
the uncanny. Importantly, Heidegger argues, there is nothing definite or predictable 
about the uncanny: ‘[anxiety] can “befall” us right in the midst of the most familiar 
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environment …  [o]ne no longer feels at home’.1 However, the familiarity of the 
everyday quickly conceals the uncanny—in retrospect we say, ‘I’m not sure what it 
was but something was just so weird all of a sudden’.

Surrealist writer Haruki Murakami’s stories articulate how uncanniness can 
suddenly take hold of us amidst the familiarity of everyday life. In these stories, 
the protagonist’s routines are momentarily disrupted by ostensibly trivial events. 
However, instead of being concealed by everydayness once more, increasingly 
absurd connections are drawn between these innocuous disturbances and other 
events that span various times and locations. In The Second Bakery Attack,2 a newly 
married couple wake up in the middle of the night, suffering from severe hunger 
pangs. The wife is convinced that their hunger is a curse left over from a failed 
bakery attack that her husband had committed with a friend in his university days. 
They attempt to break the curse by robbing McDonald’s. In Norwegian Wood, the 
protagonist’s visceral sense of disorientation is evocative of Heidegger’s concept of 
‘no longer being at home’: ‘I raised my head and turned to see what lay beyond the 
phone box. Where was I now? I had no idea. No idea at all. Where was this place? 
All that flashed into my eyes were the countless shapes of people walking by to 
nowhere’.3 In his work even the most absurd, epic storylines begin with ostensibly 
trivial events that momentarily disrupt the protagonist’s routines. I am interested 
in exploring how these incidences can be expressed in a painting.

These ideas about the connection between uncanniness and the everyday influenced 
my decision to use personal vernacular photographs as the starting point for my 
paintings. These photographs feature friends and family engaging in mundane 
activities in nondescript environments, such as walking in a park or fiddling with 
machines in the game arcade. In these photos I search for strange elements such 
as awkward expressions, ambiguous architectural space and saturated colours. 
I treat these elements as catalysts for disrupting the triviality of the everyday scene. 
My foremost studio research question is how I might employ the language and 
materiality of painting to bring to light these instances of uncanniness that lurk 
beneath the banality of the everyday photograph.

For my first explorative painting (Figure 1), I chose a photo of a friend raising a 
beer bottle. This photo featured blurring, tilting of architectural space and lack of 
tonal and chromatic distinction between objects. I used a realist approach, aiming 
to paint the forms and person exactly as they appear in the photograph. I intended 
to use a vibrant cool yellow ground to interact with the forms that are painted 
over it in a way that creates a sense of unease. However, I was unable to let the 

1  Martin Heidegger, History of the Concept of Time, trans. Theodore Kisiel (Bloomington and Indianapolis: 
Indiana University Press, 1992), 289.
2  Haruki Murakami, ‘The Second Bakery Attack’, in The Elephant Vanishes, trans. Jay Rubin (New York: Alfred 
A. Knopf, 1993), 36–50. 
3  Haruki Murakami, Norwegian Wood, trans. Jay Rubin (London: The Harvill Press, 2000), 350–1.
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ground show through without losing the realistic portrayal of the woman’s face. 
Unintentionally, I had also distorted the perspective by enlarging the light switch in 
the background. As a result, the spatial depth of the picture plane was significantly 
condensed. This was reinforced by the lack of figure-ground distinction between 
the woman’s head and the objects hanging on the door behind her, both of which 
were painted using pure ivory black to create a flat, matte finish.

Figure 1: Mung Fei Wong, Sarah
Source: Author .

The original photograph was uniformly blurred and the forms lacked definition. 
Interestingly, by rendering each form using a realist approach I had clarified the 
image, thus heightening the contrast between the distorted hand and bottle and 
the other elements in the painting. This succeeds in amplifying the discomforting 
effect of the blurred gesture. However, it also makes the gesture the central focus 
of the painting and the main source of strangeness in the image. I was concerned 
that viewers might not understand the conceptual focus of the work, that they 
might think it was simply a depiction of people in strange mid-motions. More 
subtle ways of conveying the strange and the uncanny was required. In this 
painting I was able to convey the subtleties of the facial expression and the figure-
ground distinction, but I needed to further investigate coloured grounds and the 
manipulation of perspective. I decided to refrain from using photographs that 
contained mid-motion blurs in future paintings.
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I conducted more research into different ways of manipulating figure-ground 
relation and perspective. These techniques are frequently used in Liu Xiaodong’s 
paintings, which are also based on his own photos of mundane everyday life. 
In  Fat  Father and Son, Liu complicates the figure-ground relation by painting 
figures on top of grounds in some instances, and filling in grounds around the edge 
of the figure in other instances.4 For instance, the boy’s left arm is clearly painted 
on top of the distant figure, while the shadow had been worked around the man’s 
calves. The cropping of the boy’s foot and the placement of the girl against the 
very edge of the picture plane are also intriguing. In Mixed Blood no. 2, the edge 
of the computer table recedes at a convincing angle, but the angle of the ceiling 
and wall seems far too steep.5 The overall composition of this painting is awkward 
and imbalanced, perhaps alluding to the photographic source of the painting, for 
example, the cameraman trying to fit everyone into the photo.

In my next study (Figure 2), I cropped a photograph to focus on the false 
attachment between the man’s hair and the umbrella. I used a square format in 
which the umbrella would take up the majority of the pictorial space. Like the 
compositional organisation of the girl in Fat Father and Son, the pointed parts 
of the umbrella were to push out against the edge of the square picture plane. 
I cropped the man’s face in order to create an awkward and cramped composition. 
In addition, I deliberately painted the background (sky, trees and the ambiguous 
plane of dark brown) as if it was a single flat plane. This was achieved by applying 
colours with a synthetic brush, which reduces the visibility of brush marks and 
texture of the oil paint, and by painting forms around rather than on top of one 
another. By reducing the horizontal planes into one flat surface that occupies the 
background and placing the umbrella and man in the foreground, the midground 
becomes ambiguous or even appears absent. The false attachment between the light 
pole and the point of the umbrella also helps to increase the illusion of a shallow 
space. Spatial depth is therefore condensed, amplifying the tension in the cramped 
compositional arrangement of the umbrella and human figures.

4  Liu Xiaodong, Fat Father and Son, 1998. Oil on canvas, 152  x  137  cm. See Jean Marc Decrop, 
ed. Liu Xiaodong (Hong Kong: Map Book Publishers, 2006), 108.
5  Liu Xiaodong, Mixed Blood no. 2., 1999. oil on canvas, 162.5 x 130 cm. See Decrop, ed., Liu Xiaodong, 49.
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Figure 2: Mung Fei Wong, Umbrella/Man
Source: Author .

I also began to investigate whether abstracting and subtracting certain details 
in the photographic source from my paintings could help create a sense of the 
uncanny. I made several studies in which I reduced and left out information in the 
background in order to give more prominence to other architectural features that 
were providing the composition with interesting compositional axes. In Figure 3, 
for instance, I removed the people and tree in the background and simplified the 
building in the distance to put more focus on the compositional links between the 
white horizontal beam, the top of the figure’s head, and the grey wall on the left 
side of the pictorial space. In this painting, I also began investigating the way in 
which artists such as Justin Mortimer, Jude Rae and Agnolo Bronzino use coloured 
grounds. In Bronzino’s An Allegory of Venus and Cupid,6 for instance, a magenta 

6  Agnolo Bronzino, An Allegory of Venus and Cupid, c. 1550, oil on panel, 146 x 116 cm. See ‘An Allegory 
of  Venus and Cupid’, The National Gallery, www.nationalgallery.org.uk/paintings/bronzino-an-allegory-with-
venus-and-cupid, accessed 1 June 2015.
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ground is used specifically for the serpent girl’s blue cape and serpent body: the 
edge of the red ground visibly ends just above her paw. In my study I used cool 
red for the majority of the picture, and warm blue to amplify the luminosity of the 
cadmium yellow of the Pikachu suit. The aim was to see whether the chromatic 
contrast between forms that had been painted on different coloured grounds could 
complicate the relationship between figure and ground. For instance, the blue 
ground pushes the yellow forward while the red ground makes the flesh tones 
recede, creating a cut-and-paste effect or a sense of disconnection between the 
figure and the clothing.

Figure 3: Mung Fei Wong, Pikachu (work in progress)
Source: Author .

At this point of my project I was having difficulties reducing detail in the image 
and negotiating with the coloured grounds in a way that did not diminish the 
realism of the painting as a whole. Thus far I had more or less been painting the 
photograph exactly as it appeared. I briefly ventured into experimenting with a 
higher level of abstraction. Borrowing German painter Norbert Bisky’s technique 
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of using negative space and a reduced, highly saturated colour palette, I made 
another version of the umbrella/man painting (Figure 4). I flattened the three-
dimensionality of the background by leaving some areas of the surface unpainted 
and representing the trees as simply flat shapes of light blue and pink. However, 
during peer review of this painting it was mentioned that the pastel colour palette 
had gendered connotations, and the reduced information suggested the graphic 
appearance of advertisement illustrations—ideas that are unrelated to my project. 
Overall, the reduced information made it too difficult for the viewers to read what 
was being represented in the painting and, as a result, the conceptual ideas behind 
it. While I made some more paintings using the same approach to see whether 
a series of work in the same style could help unify the paintings visually and 
conceptually, I was ultimately dissatisfied with this type of abstraction and illusion. 
They became too far removed from my photographic sources.

Figure 4: Mung Fei Wong, Umbrella/Man 2
Source: Author .
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For my most recent painting (Figure 5) I returned to a realistic approach. Since 
I had been making small A3 works so far, I decided to scale up to a 100 x 70 cm 
board to create more room for exploring different ways of handling paint and brush 
marks. While examining my source photograph I discovered that poor lighting 
and pixelation had created speckles of red, green and yellow in the image. This gives 
the photo a ‘buzzing’ effect and also contributes to its blurriness. I attempted to 
reproduce this effect by dotting small blotches of cool red and cool yellow over 
the white gesso surface. The idea was to let this ground show through the painted 
forms, so that flat planes of colour and smooth gradations between mid-tones 
and shadow interact with the luminosity and vibration of the coloured ground. In 
terms of manipulating perspective, I replaced the receding space in the right area 
of the image with a wall. This was meant to push the figure in the bottom right 
corner even further into the foreground and emphasise the horizontal axes of the 
ceiling beams, such that the viewer will have a stronger sense of looking into a 
receding space. I refrained from modelling forms and figures too realistically in 
order to achieve the uniform, fuzzy effect of the original photo.

During my mid-year examination, examiners noted that it was still unclear what 
exactly it was about this photo that was uncanny; because I had painted each 
form with the same semi-rendered approach, no particular object stood out 
as the intended point of focus. It was suggested that I could render one form 
more than another; for example, paint the fan as realistically as possible while 
leaving the people semi-defined. Another suggestion was painting the same photo 
multiple times, but putting different objects and figures in focus in each painting. 
These  strategies will be further explored in order to find ways to more actively 
direct the viewers’ gaze towards particular points in my paintings.

In my research I have investigated the ways in which painting can amplify possible 
instances of the uncanny in everyday photographs. I have engaged with the 
ideas of everydayness and uncanniness in Heidegger’s and Murakami’s writing. 
Artists such as Liu and Bisky have informed the development of my painting 
strategies. Rather than a semi-abstracted approach, realism has proven to be 
a better vehicle for expressing my conceptual ideas. I have found that perspectival 
ambiguity, manipulation of the relationship between figure and ground, cropping, 
false attachment and coloured grounds can create compositional tension and 
an uncomfortable atmosphere. However, these techniques need refinement 
and enhancement in order to successfully evoke a sense of uncanniness that can 
elicit a visceral response from the viewers. In my future research, I will further 
investigate these techniques and experiment with using the same photographic 
source in slightly different ways in multiple paintings.



Uncanniness and the everyday

27

Figure 5: Mung Fei Wong, Arcade (work in progress)
Source: Author .
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The legality of Australia’s plain 
packaging legislation: Cuban cigars 
and geographical indication rights 

under the TRIPS Agreement
SOPHIE TAYLOR

Abstract
Australia’s ‘plain packaging’ legislation mandates the removal of all 
promotional aspects of tobacco packaging, leaving only the brand name 
displayed in a standard font, size, colour and location on tobacco products 
sold in Australia. In response to this measure, Ukraine, Honduras, 
Cuba, Indonesia and the Dominican Republic have engaged in dispute 
consultations at the World Trade Organization (WTO), claiming the Act 
violated their rights under several WTO Agreements, including the Trade-
Related Aspects of Intellectual Property (TRIPS) Agreement. This essay will 
analyse Cuba’s claims under Article 22 and 24 of this agreement regarding the 
plain packaging of Cuban cigars and their geographical indication rights in 
Australia. This essay will argue that given Australia’s strong legal framework 
to protect geographical indications, and the increasingly harmonious 
approach by the WTO to support the World Health Organization’s public 
health policies, Australia is likely to successfully defend Cuba’s claim.

An introduction to Australia’s plain 
packaging legislation
It is estimated that tobacco usage will be the direct cause of death of one billion 
people this century.1 Tobacco smoking remains one of the leading causes of 
preventable death and disease in Australia, accounting for 15,000 deaths per 
annum and amounting to social costs of over $31.5 billion.2 Governments have 
two legitimate interests in the regulation of tobacco products: first, due to their 

1  World Health Organization, Tobacco Fact Sheet Number 339 (2014) www.who.int/mediacentre/factsheets/
fs339/en/.
2  David J. Collins and Helen M. Lapsley (2008) Department of Health and Ageing (Cth), The Costs of Tobacco, 
Alcohol and Illicit Drug Use to Australian Society 65.
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obligations to contribute to the social development of their respective nations, 
the health of their citizens, and their national budget; and, second, as the 
representatives of consumers. At an international level, many recently introduced 
tobacco regulations have been codified within the World Health Organization 
(WHO) Framework Convention on Tobacco Control (FCTC), a multilateral 
treaty aimed at protecting populations from tobacco consumption and exposure 
to tobacco smoke.3 Among the regulatory measures recommended by the FCTC 
is Article 11 which deals with ‘Packaging and labelling of tobacco products’.4 
The Guidelines for Implementation for Article 11 recommend that ‘[p]arties should 
consider adopting measures to restrict or prohibit the use of logos, colours, brand 
images or promotional information on packaging other than brand names and 
product names displayed in a standard colour and font style (“plain packaging”)’.5

The Australian Commonwealth Government implemented the world’s first 
tobacco plain packaging scheme under the Tobacco Plain Packaging Regulations 
2011 applying to cigarettes, on 7 November 2011.6 The Tobacco Plain Packaging 
Amendment Regulations 2012, made on 8 March 2012, amended the 2011 
regulations to incorporate additional plain packaging specifications for non-
cigarette tobacco products.7 These regulations were enforced under the Tobacco 
Plain Packaging Act (2011) (Cth) (‘Plain Packaging Act’) in July 2012.8

The objectives of this legislation include improving public health by: reducing the 
appeal of tobacco products to consumers; increasing the effectiveness of public 
health warnings on the retail packaging of tobacco products; reducing the ability of 
the retail packaging of tobacco products to mislead consumers about the harmful 
effects of smoking; and to give effect to obligations under the FCTC.9 This Act 
requires: 

the removal of colours, brand imagery, corporate logos and trademarks, permitting 
manufacturers to print only the brand name in a mandated size, font and place, 
in addition to the required health warnings and other legally mandated product 
information such as toxic constituents, tax-paid seals or package contents.10

3  World Health Organization Framework Convention on Tobacco Control, opened for signature 16 June 
2003, 2302 UNTS 166 (entered into force 27 February 2005).
4  Ibid art 11.
5  World Health Organization, Guidelines for implementation of Article 11 of the WHO Framework Convention 
on Tobacco Control (Packaging and labelling of tobacco products), Article 46. www.who.int/fctc/guidelines/article_11.
pdf?ua=1.
6  Tobacco Plain Packaging Regulations 2011 (Cth).
7  Tobacco Plain Packaging Amendment Regulations 2012 (Cth).
8  Tobacco Plain Packaging Act 2011 (Cth).
9  Ibid s 3.
10  Becky Freeman, Simon Chapman and Matthew Rimmer, ‘The Case for Plain Packaging of Tobacco Products’ 
(2011) 103 Addiction 580–581.
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Ukraine, Honduras, Cuba, Indonesia, and the Dominican Republic have 
requested dispute consultations at the World Trade Organization (WTO) with 
Australia in relation to the Plain Packaging Act.11 These five complainants assert 
that Australia’s plain packaging laws breach the WTO’s General Agreement on 
Tariffs and Trade (GATT), Agreement on Technical Barriers to Trade (TBT 
Agreement) and Agreement on Trade-Related Aspects of Intellectual Property 
Rights (TRIPS Agreement) in that they are discriminatory, more trade restrictive 
than necessary, unjustifiably infringe upon tobacco company’s trade mark rights, 
and cause unfair competition and diminish protection regarding geographical 
indications (GIs). These disputes against Australia are particularly important as 
they will determine the compatibility of the Plain Packaging Act with Australia’s 
international obligations and the interaction of these trade agreements with non-
trade agreements such as the FCTC. The disputes have the potential to become 
authorities regarding the balance of public health policy and international trade. 
Furthermore, it has been speculated that if Australia is successful in defending 
plain packaging, it may cause a domino effect on tobacco regulation and lead to 
the introduction of plain packaging around the world.12

One of the key legal objections to the Plain Packaging Act is that plain packaging 
of tobacco violates minimum intellectual property obligations mandated by the 
TRIPS Agreement. Specifically, Cuba is alleging the plain packaging of cigars 
has caused deprivation of intellectual property rights in regards to their GIs under 
Articles 22 and 24 of the TRIPS Agreement. These GI articles have not received 
significant academic attention in relation to Australia’s plain packaging disputes. 
Critics suggest this is because the complainants have included these ‘geographical 
indication clauses’ as a matter of form to deflect suspicions that they are acting 
as puppets of the global cigarette companies.13 It has been reported that Philip 
Morris Tobacco is providing support to Dominican Republic, and that British 
American Tobacco is providing support to Ukraine and Honduras.14

Australia bears the burden of proving that the Plain Packaging Act conforms to 
these international obligations, as the WTO Member imposing the measure.15 
In assessing Australia’s alleged contravention of its obligations under the TRIPS 

11  Parliamentary Library, Australia’s WTO Plain cigarette packaging case: an update (8 July 2014) Parliament 
of Australia, www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/FlagPost/ 
2014/July/WTO_plain_cigarette_packaging_case.
12  Andrew Mitchell, ‘Australia’s Move to the Plain Packaging of Cigarettes and its WTO Compatibility’ (2010) 
5 Asian Journal of WTO & International Health Law and Policy, 409, 411.
13  Armfield Intellectual Property Management, The question of whether Australia has contravened its obligations 
under the TRIPS Agreement by enacting the Tobacco Plain Packaging Act 2011 (Cth) is much clearer than many 
commentators have suggested (1 March 2013), static.squarespace.com/static/50c31438e4b013f4c08abdcb/t/5296e
04de4b08ec721545ab5/1385619533649/Tobacco%20Plain%20Packaging.pdf.
14  Andrew Martin, ‘Philip Morris leads plain packs battle in global trade arena’, Bloomberg (online), 22 August 
2013, www.bloomberg.com/news/2013-08-22/philip-morris-leads-plain-packs-battle-in-global-trade-arena.html.
15  Andrew Mitchell and Tania Voon, Submission No 618 to House Committee on Health and Ageing, 
Australian Inquiry into Tobacco Plain Packaging, 21 July 2011 at 49.
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Agreement, this essay will analyse the legal rights afforded to WTO members 
regarding GIs under the TRIPS Agreement, and examine these rights in the 
context of Cuban cigars with respect to Australia’s domestic laws and international 
obligations. It will conclude that GIs are adequately protected from unfair 
competition in Australia and that this protection has not diminished since 1 January 
1995. Based on this analysis, in addition to considering public health policy and 
the harmonisation of the WTO and WHO, it will conclude that Australia will 
likely succeed at defending Cuba’s GI claims.

The geographical indication rights 
of Cuban cigars

What are GIs?
A geographical indication differs from a trade mark in the sense that a trade mark 
identifies the undertaking offering the product or service on the market, whereas 
a GI indicates the particular geographical place where the product is produced.16 
Well-known examples of GIs include ‘Champagne’ from the Champagne region 
in France, or ‘Darjeeling’ for tea from the Darjeeling district in West Bengal, India. 
GIs are defined in Article 22.1 of the TRIPS Agreement as ‘marks which identify 
a good as originating in the territory of a Member, or a region or locality in that 
territory, where a given quality, reputation or other characteristic of the good is 
essentially attributable to its geographical origin’.17

Prior to the Uruguay Round negotiations, two categories existed to protect source 
indications with geographical significance: appellations of origin and indications 
of source. Appellations of origin signify both the geographical origin of a good and 
the resultant features of that product due to its geographical source. Indications 
of source simply state the location in which the product was made. The TRIPS 
Agreement created a single category for these two indications.18 These two 
categories were protected by three international agreements prior to TRIPS: the 
Paris Convention for the Protection of Individual Property (Paris Convention);19 
the Madrid Agreement for the Repression of False or Deceptive Indications of 
Source (Madrid Agreement);20 and the Lisbon Agreement for the Protection of 

16  Peter van den Bossche, The Law and Policy of the World Trade Organization (Cambridge Press, 3rd ed, 
2012) 989.
17  Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement), opened for 
signature 15 April 1994, 869 UNTS 299 (entered into force 1 January 1995) art 22.1.
18  Ibid art 22.1.
19  Paris Convention for the Protection of Industrial Property (Paris Convention), opened for signature 14 July 
1967, 828 UNTS 305 (entered into force 26 April 1970).
20  Madrid Agreement for the Repression of False or Deceptive Indications of Source (Madrid Agreement), 
opened for signature 14 April 1891, as revised at Stockholm in 1967, 828 UNTS 389.
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Appellations of Origin and Their International Registration (Lisbon Agreement).21 
These agreements lacked high levels of ratification and substantial enforcement 
mechanisms. The Uruguay Round negotiations therefore provided an opportunity 
to include GIs in an international agreement with an enforcement mechanism to 
protect them throughout a large part of the world.

These negotiations divided Members, with the United States in particular 
resisting the introduction of GIs in the TRIPS Agreement, taking a strongly pro-
protectionist, pro-property view.22 The European Community, as the European 
Union was known at the time, pushed for the inclusion of Articles 22, 23 and 
24 in the TRIPS Agreement to protect their producers of wine and agricultural 
products.23 Section 3 of Part II of the TRIPS Agreement therefore represents 
a delicate balance of different members’ interests in GIs in the Uruguay Round 
negotiations as documented in the travaux préparatoires.

Another concern in the preparatory documents, and one that is of continuing 
relevance, is the diversity of national systems for the protection of GIs where there 
is a considerably lower level of harmonisation than in the area of trade marks.24 
Since TRIPS does not stipulate a specific mechanism to protect GIs, various 
approaches to GI protection have evolved in different regions. These often include 
variations of legislation, common law, and administrative acts. In many countries, 
GIs are recognised as a sui generis type of industrial property, establishing an 
exclusive GI system of protection. The EU Council Regulation 510/2006 is a 
system of GI registration and protection that embodies the sui generis philosophy 
of GI protection.25 Some other legal systems, including Australia, address GIs as a 
subcategory of trade marks.26 In these systems, GIs are registered in the same way 
a trade marks are, and courts tend to apply trade mark principles when deciding 
GI cases.27 While each approach involves differences in the condition and scope 
of protection offered, in every system a GI right enables those who possess the 
indication to prevent its use by a third party whose product does not conform to 
the GI standards.28

21  Lisbon Agreement for the Protection of Appellations of Origin and their International Registration (Lisbon 
Agreement), opened for signature 31 October 1958, 923 UNTS 205 (entered into force 25 September 1966).
22  Communication from the United States – Trade Problems Encountered in Connection with Intellectual Property 
Rights, TRIPS Doc MTN.GNG/NG11/W/70 (11 May 1990) 9.
23  Communication from the European Communities – Trade Problems Encountered in Connection with Intellectual 
Property Rights, TRIPS Doc MTN.GNG/NG11/W/26 (7 July 1988) 9.
24  Chairman’s Report – Trade Problems Encountered in Connection with Intellectual Property Rights, TRIPS Doc 
MTN.GNG/NG11/W/76 (23 July 1990) 24.
25  Erik Ibele, ‘The Nature and Function of Geographical Indications in Law’ (2009) 10 The Estey Centre Journal 
of International Law and Trade Policy 36, 39.
26  Ibid.
27  Ibid.
28  World Intellectual Property Organization (WIPO), Geographical Indications (21 June 2012) www.wipo.int/
geo_indications/en/#services.
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Are Cuban cigars GIs?
Cuban cigar sales are exclusively handled by ‘Habanos’, a 50/50 joint venture 
between the Cuban state tobacco company and Altadis, a unit of Imperial 
Tobacco.29 Cuba has a long-established claim that Cuban cigars are protected as 
various GIs due to the uniqueness of the soil characteristics and the climate; the 
varieties of Cuban black tobacco; and the distinctive human knowledge in Cuba 
relating to tobacco farming and cigar production.30

During the early 1900s, Cuban Government authorities became aware of the 
geographical significance of Cuban cigars and the dangers of their GI’s misuse.31 
Cuba began to take measures to prevent misuse of their GI, including labelling 
Cuban cigar boxes ‘Hecho en Cuba’ (made in Cuba); the creation of the National 
Warranty Seal of Origin; the creation of the National Commission of Advertising 
and the Defense of the Habano Cigars; and registering brands of Cuban cigars 
as appellations of origin under the Lisbon Agreement.32 Cuba ratified the Lisbon 
Agreement on 17 September 1963,33 and currently has 18 registered appellations 
of origin on the Lisbon Register: Cuba, Habanos, Habana, Habaneros, Partido, 
Tumbadero, Remedios, Hoya de Manicaragua, Vuelta Arriba, Vuelta Abajo, 
Cabanas, San Luis, El Corojo, San Juan y Martinez, Hoyo de Monterrey, San 
Vicente, Las Martinas, and Pinar del Rio.34 Registering these appellations of 
origin under the Lisbon Agreement extends their protection to countries other 
than Cuba, by implying respect and recognition for the registered appellations 
of origin. However, Australia is not a signatory to the Lisbon Agreement and 
therefore protection is not guaranteed in Australia.

As noted earlier, domestic protection of GIs varies and thus the level of protection 
for Cuban cigars differs worldwide. The sole Cuban GI protection system is Decree 
No.  228 of 2002 – Geographical Indications.35 The Cuban legislation allows registry 
of GIs to the Denominations of Origin Registry. Cuban cigars are a protected GI 
under this domestic system.

29  Adargelio Garrido de la Grana, ‘The Experience of Cuban Cigar Trademarks and Geographical Indications’ 
(Speech delivered at the WIPO International Symposium on Geographical Indications, Beijing, 27 June 2007).
30  Ibid.
31  Ibid.
32  Ibid.
33  WIPO, Contracting Parties to the Lisbon Agreement (30 July 2013) World Intellectual Property Organization, 
www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty_id=10.
34  WIPO, Lisbon Express Database (17 September 2014) World Intellectual Property Organization, www.wipo.
int/ipdl/en/search/lisbon/search-struct.jsp.
35  Decreto-Ley N° 228 de las Indicaciones Geográficas 2002 (Cuba).
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Australia’s obligations regarding GIs
Despite not being a party to the Lisbon Agreement, Australia has certain 
obligations in regards to intellectual property rights under both the Paris Convention 
and under the TRIPS Agreement. As the Uruguay Round negotiations concluded 
in 1994, all WTO members agreed on basic standards for GI protection.36 
These oblige each member to:

i. prevent misleading statements as to the origin of the good (to which the GI 
is affixed) or prevent confusion to consumers under Article 22.2(a);37

ii. provide a means for interested parties to prevent unfair competition under 
Article 22.2(b);38 and

iii. not diminish the protection for GIs that existed in Australia prior to entering 
the TRIPS Agreement under Article 24.3.39

Cuba claims that plain packaging is inconsistent with Australia’s obligations under 
Article 22.2(b), because Australia does not provide effective protection against acts 
of unfair competition with respect to Cuban GIs; and under Article 24, because 
Australia is diminishing the level of protection afforded to Cuban GIs as compared 
with the level of protection that existed in Australia prior to 1 January 1995.

Article 22 and its implementation in Australia

Obligations under TRIPS Article 22
The TRIPS Agreement creates positive obligations under Article 22 to afford 
protection according to certain minimum standards, in addition to the prohibitions 
against discrimination.40 The GI protection afforded by Article 22 is therefore 
similar to the trade mark protection afforded by Article 16, in that the member’s 
obligation in relation to Article 22 is to prevent the use of GIs by those not entitled 
to their use,41 creating a negative right to address the actions of third parties in 
misleading and unfair competition.42

Looking to the travaux préparatoires of the TRIPS Agreement it is clear that the 
inclusion of Article 22.2(b) was due to the inadequate protection of GIs from 
misuse due to the lack of ratification of the Madrid and the Lisbon Agreements, 

36  Chairman’s Report – Trade Problems Encountered in Connection with Intellectual Property Rights, TRIPS Doc 
MTN.GNG/NG11/W/76 (23 July 1990) 24.
37  TRIPS Agreement above n 18 art 22.2(a).
38  TRIPS Agreement above n 18 art 22.2(b).
39  TRIPS Agreement above n 18 art 23.4.
40  Panel Report, EC — Trademarks and Geographical Indications (Australia), WTO Doc WT/DS174/R 
(15 March 2005) [7.745].
41  Mark Davidson, ‘Plain Packaging of Tobacco Products: The new Australian laws and the legal challenges 
to them’ (2013) 9 Anuario Andino de Derechos Intelectuales (Andino Intellectual Rights Yearbook) 195, 204.
42  Ibid 206.
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and the lack of enforcement mechanisms under the Paris Convention.43 During the 
Uruguay Round negotiations, members were conflicted as to what the definition 
of ‘unfair competition’ under the TRIPS Agreement should include. Submissions 
from the European Community strongly recommended a particularly broad 
interpretation of the term, and looked to the Paris Convention’s non-exhaustive 
list of acts of unfair competition.44 This approach was adopted by the Secretariat 
in the final meetings of the Uruguay Rounds45 and, therefore, in the final TRIPS 
Agreement the Article 22.2(b) refers to Article 10bis of the Paris Convention to 
define acts of unfair competition.46 

Article 10bis of the Paris Convention provides a non-exhaustive list of acts of 
competition contrary to honest practices in industrial or commercial matters that 
constitute an act of unfair competition, including:

a. all acts of such a nature as to create confusion by any means whatever 
the establishment, the goods, or the industrial or commercial activities, of a 
competitor;

b. false allegations in the course of trade of such a nature as to discredit the 
establishment, the goods, or the industrial or commercial activities, of a 
competitor; and

c. indications or allegations the use of which in the course of trade is 
liable to mislead  the public as to the nature, the manufacturing process, 
the characteristics, the sustainability for their purposes, or the quality, of the 
goods.47

The burden lies on the owner of the protected GI to prove the use of an indication 
by a third party constitutes an act of unfair competition.48 The TRIPS Agreement 
does not specify the legal means to protect GIs from these acts of unfair 
competition; it is at the discretion of each WTO member to determine the most 
appropriate method. In EC — Trademarks and Geographical Indications (Australia), 
the panel made an important distinction: that a member is not obliged to ensure 
that this particular regulation implements Article 22.2 where it has other measures 

43  Communication from the Secretariat – Trade Problems Encountered in Connection with Intellectual Property 
Rights, TRIPS Doc MTN.GNG/NG11/W/12 (11 August 1987) 2.1(a).
44  Communication from the EC – Trade Problems Encountered in Connection with Intellectual Property Rights, 
TRIPS Doc MTN.GNG/NG11/W/68 (29 March 1990).
45  Communication from the Secretariat – Trade Problems Encountered in Connection with Intellectual Property 
Rights, TRIPS Doc MTN.GNG/NG11/16 (4 December 1989) 13.
46  TRIPS Agreement above n 18 art 22.2(b).
47  Paris Convention above n 20 art 10bis.
48  Antony Taubman, Hannu Wager and Jayashree Watal, A Handbook on the WTO TRIPS Agreement (Cambridge 
University Press, 2nd ed, 2012) 86.
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that do  so.49 Therefore, in response to Cuba’s claim, Australia’s plain packaging 
regulations do not need to implement Article 22.2(b) if Australia can prove that it 
implements this article through alternate measures.

Does Australia implement its obligations under Article 22 .2(b)?
Australia can argue that it complies with Article 22.2(b) and 10bis of the Paris 
Convention by operating a national trade mark register, on which trade mark and 
GIs right holders can apply to have their marks registered.50 With such registration 
comes the right to take action against misuse of the registered mark.51 Australia can 
also argue that these obligations are met through a variety of domestic legislation 
to protect against misleading and confusing conduct.

Australia provides the means to register a GI as a Certified Trade Mark (CTM) 
under the Trade Marks Act 1995 (Cth) (Trade Marks Act).52 CTMs indicate that 
goods meet standards of quality, composition, or geographical origin and can only 
be registered if the mark is shown to be distinctive, indicating exclusively the 
goods or services of the trade mark applicant.53 CTM registration is the same as 
the registration of standard trade marks and, as a result, CTMs are given similar 
protection to trade marks in Australia.

Australia also affords protection against misleading and deceptive conduct 
in several ways. Firstly, under section 126 of the Trade Marks Act, these trade 
marks and GIs registered as CTMs are protected by prohibiting engagement in 
misleading or deceptive conduct and through the grant of a proprietary right.54 
In the case of trade mark infringement the court may grant an injunction on any 
conditions the court thinks are relevant. Australian courts may also, at the option 
of the registered CTM owner, grant the owner damages. Secondly, Australia 
provides protection from consumer deception under section 18 of Australian 
Consumer Law under the Competition and Consumer Act 2010 (Cth) (Competition 
and Consumer Act).55 This section prohibits conduct in trade or commerce that is 
misleading or deceptive.56 The terms ‘misleading’ and ‘deceptive’ are not defined in 
the Act, and the courts have not clarified their meaning. Therefore, the courts look 
to the overall impression created by the conduct to determine whether it is likely 
to lead a significant number of people into error or has the tendency to deceive 
such persons.

49  Panel Report, EC — Trademarks and Geographical Indications (Australia) above n 41 [7.751].
50  Trade Marks Act 1995 (Cth).
51  Ibid.
52  Ibid.
53  Sarah Matheson and Des Ryan, Report Q191 in the name of the Australian Group: Relationship between 
trademarks and geographical indications, (14 June 2006) Association Internationale pour la Protection de la 
Propriété Intellectuale, www.aippi.org/download/commitees/191/GR191australia.pdf, 4.
54  Trade Marks Act above n 51 s 126.
55  Competition and Consumer Act 2010 (Cth).
56  Ibid s 18.
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Furthermore, Australian Consumer Law protects GIs from a third party’s false 
or misleading claims about the country of origin of goods, including displaying 
symbols usually associated with a particular country on their packaging.57 Paragraph 
29(1)(a) of the Competition and Consumer Act contains a broad prohibition, which 
states that:

A person must not, in trade or commerce, in connection with the supply or possible 
supply of goods or services or in connection with the promotion by any means of 
the supply or use of goods or services … make a false or misleading representation 
that goods are of a particular standard, quality, value, grade, composition, style or 
model or have had a particular history or a particular previous use.58

This protection is extended by paragraph 29(1)(k), which prohibits ‘false or 
misleading representation concerning the place of origin of goods’.59 Breaches of 
these sections will give rise to civil proceedings and may result in criminal liability 
under section 151.60 

Finally, even if a GI is not registered as a CTM under the Trade Marks Act, 
it is protected in Australia under the common law tort of ‘passing off ’, preventing 
representations that confuse or deceive the consumer.61 To establish passing off, it 
must be proven that a misrepresentation was made during the course of trade that 
was intended to damage the business or goodwill of the plaintiff, and caused actual 
damage.62

These legislative measures and common law tort seem sufficient and appropriate to 
implement Australia’s obligations under Article 22.2(b) as they prevent consumer 
confusion, false allegations, and misleading the public in the course of trade. Even 
if there was an implied positive ‘right to use’ a GI under Article 22, Australia’s 
Plain Packaging Act provides the opportunity for Cuban cigar brands to display 
their brand name, variant names and the country of origin on cigar packaging, thus 
allowing any textual GI to be displayed.63

Cuba’s claim under Article 22 .2(b)
Cuba is specifically challenging the Plain Packaging Act with regards to 
Article 22.2(b), claiming Australia ‘does not provide effective protection against 
acts of unfair competition with respect to Cuban GIs’.64

57  Competition and Consumer Act above n 56 ss 29(1)(a) and 29(1)(k); ss 151(a) and (k).
58  Competition and Consumer Act above n 56 s 29(1)(a).
59  Competition and Consumer Act above n 56 s 29(1)(k).
60  Competition and Consumer Act above n 56 ss 151(a) and (k).
61  Erven Warnink v Townend & Sons Ltd (1979) AC 731 HL 742.
62  Ibid.
63  Tobacco Plain Packaging Act 2011 (Cth).
64  Australia – certain measures concerning trademarks, geographical indications and other plain packaging 
requirements, applicable to tobacco products and packaging: Request for consultations by Cuba, WTO Doc WT/
DS458/1 (7 May 2013) B.
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Of the 18 Cuban cigar brands registered as appellations of origin on the Lisbon 
Register, only one is confirmed to be registered as a CTM in Australia: Habanos 
a GI of Havana, Cuba.65 If Cuban cigar GIs, such as Habanos, are registered as 
CTMs in Australia, they are adequately protected under Australian law through 
the combination of legislation and common law covering the prohibition against 
misrepresentation and the grant of proprietary rights. Even if a Cuban cigar brand 
is not registered as a CTM in Australia, if it has an established name or trade mark, 
that name cannot be used by another cigar to mislead or confuse consumers as to 
the origin, characteristics or quality of that cigar, arguably satisfying the protection 
from unfair competition under 10bis of the Paris Convention and thus 22.2(b). 
As a result, cigar brands that did not originate in the geographical location will 
not be able to claim they are Habanos or from Havana, and will be in breach of the 
Trade Marks Act and the Competition and Consumer Act if they attempt to display 
that GI.

Cuba will likely argue that, on a theoretical level, Australia’s Plain Packaging Act 
prevents trade marks or GIs from being registered in the future. However, new 
or unregistered brands still have the opportunity to register their textual GIs 
as a CTM under the Trade Marks Act, and the opportunity to have that textual 
GI displayed as the brand name or variant on the cigar packaging. Visual trade 
marks and GIs (such as the National Warranty Seal of Origin of Cuba) can still 
be registered as a trade mark or CTM to prevent their use by third parties (which 
is already inherently prevented due to the plain packaging requirements being 
applicable to all tobacco products). Australia’s Plain Packaging Act is therefore not 
violating Article 22.2(b) of the TRIPS Agreement.

Article 24 .3 and its implementation in Australia

Obligations under TRIPS Article 24 .3
Article 24.3 creates a positive obligation on members to not diminish the 
protection for GIs that existed prior to entering the TRIPS Agreement.66 Turning 
to the ordinary meaning of the terms used,67 the principal term in Article 24.3 is 
‘shall not diminish’. This suggests that the article is not an exception; rather, it is 
a ‘standstill clause’.68 This is a vague approach to protecting GIs since it assumes 
a measurement of the strength of protection that is not otherwise found in 
TRIPS, and is unclear on what the benchmarks for such a measurement would be. 
Firstly, if the provision relates to a member’s system of protection of GIs, it may be 

65  Trade Marks Act above n 51.
66  TRIPS Agreement above n 18 art 24.3.
67  Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 332 (entered 
into force 27 January 1980) art 31.
68  Nuno Pires de Carvalho, The TRIPS Regime of Trademarks and Designs (Kluwer Law International, 1st ed, 
2011) 570.
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difficult to determine what constitutes a diminution in protection. For example, if 
a member country were to completely reconstitute its legal regime for protecting 
GIs, with some increases and some decreases in protection, would that constitute 
diminishing protection? Secondly, it is likely that Australia and Cuba will disagree 
on the meaning of the term ‘protection of GIs’.

This ambiguity was considered by the WTO Panel in EC – Trademarks and 
Geographical Indications (Australia),69 in which the European Community argued 
the relevant protection being granted to GIs under its 1993 regulations was not 
only permitted but mandated by Article 24.3.70 Due to the regulations existing 
before the date of entry into the WTO Agreement, the European Community 
claimed that Article 24.3 prohibited Australia from altering them in a way that 
would diminish the protection referred to in that article.71 The panel reasoned 
interpreting Article 24.3 as a standstill provision for a system of protection excluded 
not only the rights that already existed under that system prior to 1 January 1995 
but would also exclude rights subsequently granted under that system.72 The panel 
argued that the exclusion ‘would grow, rather than diminish, in importance, as an 
increasing number of GIs were protected under the prior legislation … [t]he Panel 
is reluctant to find such an exclusion in the absence of any clear language to that 
effect’.73 Cuba acknowledges this in their request for consultations with Australia, 
stating that ‘Australia is diminishing the level of protection afforded to Cuban GIs 
as compared with the level of protection that existed in Australia prior to 1 January 
1995’.74 Consequently, we must look to the protection of individual Cuban cigar 
GIs rather than the GI system of protection in place, prior to 1 January 1995.

Cuba’s claim under Article 24 .3 and Australia’s obligations
Cuba is bringing action against Australia under Article 24.3 of the TRIPS 
Agreement, claiming that Australia is diminishing the level of protection afforded 
to Cuban GIs as compared with the level of protection that existed in Australia 
prior to 1 January 1995, ‘including by restricting the use of Cuban GIs, such as the 
GI “Habanos”, on the retail packaging of large handmade cigar products’.75

To prove that Australia is not in violation of Article 24.3, it must be successfully 
argued that the level of protection afforded to Cuban cigars has not diminished 
since Australia entered the TRIPS Agreement. As noted earlier, the protection 

69  EC – Trademarks and Geographical Indications (Australia) above n 41.
70  Ibid.
71  Ibid.
72  Ibid, [7.635].
73  Ibid, [7.635].
74  Request for consultations by Cuba above n 65 at B (emphasis added).
75  Ibid.



The legality of Australia’s plain packaging legislation

41

of Cuban cigar GIs in Australia is currently under the Trade Marks Act, the 
Competition and Consumer Act, and the common law tort of ‘passing off ’. No extra 
protection of these GIs existed prior to 1 January 1995.

Australia may be able to argue that it has in fact strengthened the level of protection 
afforded to Cuban cigar GIs since 1994, by its amendment of the Trade Practices 
Act 1974 (Cth) to become the Competition and Consumer Act.76 The amendment 
introduced new prohibitions on false and misleading representations in relation 
to testimonials and consumer guarantees and additional investigative and 
enforcement powers for the Australian Competition and Consumer Commission. 
These changes would have strengthened the level of protection to CTMs under 
the Trade Marks Act, and further enforced Australia’s obligations under TRIPS 
Article 22.2(a) and (b).

Furthermore, Cuba’s argument that plain packaging restricts the use of the GI 
Habanos is not a particularly strong argument as Habanos is registered as a 
GI under a textual CTM and not a visual trade mark.77 Therefore, given Australia’s 
plain packaging legislation still permits the use of textual GIs so long as such 
use is consistent with the plain packaging regulations and does not diminish the 
exclusionary right of GI holders, the GI Habanos is not restricted.

Australia is therefore not in breach of Article 24.3 of the TRIPS Agreement as it 
has not diminished the protection afforded to Cuban GIs since 1995.

The likely outcomes and implications 
of the dispute

The impact of public health policy considerations
In addition to considering the international trade aspects of the argument, it is 
necessary for the WTO panel overseeing the dispute to consider public health 
policy and the WHO’s objectives in publishing the FCTC. The Doha Declaration 
on the TRIPS agreement and public health (Doha Declaration) highlighted the 
importance of balancing the interests of international trade with the interests 
of international health,78 acknowledging ‘that the TRIPS Agreement does not 
and should not prevent members from taking measures to protect public health’.79 

76  Competition and Consumer Act 2010 (Cth).
77  Intellectual Property in Australia Trademark Database, Habanos Trademark Details, Intellectual Property 
in Australia (24 August 2012), www.ipaustralia.com.au/applicant/corporacion-habanos-sa/trademarks/1215757/.
78  Declaration on the TRIPS Agreement and Public Health (Doha Declaration), WT/MIN(01)/DEC/2 
(20 November 2001, adopted on 14 November 2001) (Ministerial Declaration); Ronald Labonte and Matthew 
Sanger, ‘Glossary on the World Trade Organisation and public health: Part 2’ (2006) 60 Journal of Epidemiology 
and Community Health 738, 740.
79  Doha Declaration above n at 77 (emphasis added).
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Former Director-General of the WTO, Pascal Lamy, acknowledged this duty to 
work in cooperation, and as a constructive partner, with the WHO.80 In his 2009 
speech at the World Intellectual Property Organization (WIPO) Conference on 
Intellectual Property and Public Policy, Lamy stated: 

the international intellectual property system cannot operate in isolation from 
broader public policy questions such as how to meet human needs such as basic 
health … [H]ealth policy, the IP system, and the framework for legitimate trade 
relations are inevitably intertwined and must be managed harmoniously.81 

Australia’s Plain Packaging Act may be argued to be a sound public health measure. 
Therefore, in response to this increasingly harmonious approach of multilateral 
cooperation, the WTO may consider Australia’s Plain Packaging Act to be necessary 
to implement the WHO FCTC even if it is found to encumber some intellectual 
property rights. A decision in favour of Australia will therefore reinforce the 
legality of pursuing public health objectives over trade mark or GI protection 
under TRIPS.

The implications if Australia succeeds in its defence
One of the most significant implications of this dispute, along with the other 
four WTO disputes regarding Australia’s plain packaging, is the impact on other 
WTO members’ tobacco control measures. The impact of plain packaging disputes 
is particularly significant as Australia is the first country to ever implement a plain 
packaging measure on tobacco products. The disputes have caused a ‘regulatory 
chill’ amongst other members, leading them to refrain from implementing similar 
legislation in line with the FCTC. The regulatory chill has caused members 
including the United Kingdom, New Zealand and Canada, which had considered 
plain packaging, to seemingly back down at the potential threat of international 
arbitration.82 New Zealand’s Associate Health Minister stated that their 
‘government will wait and see what happens with Australia’s legal cases, making 
it a possibility that if necessary, enactment of New Zealand legislation and/or 
regulations could be delayed pending those outcomes’.83

80  Pascal Lamy, ‘Strengthening Multilateral Cooperation on IP and Public Health’ (Speech delivered to WIPO 
Conference on Intellectual Property and Public Policy, Geneva, 14 July 2009).
81  Ibid.
82  Kyla Tienhaara, ‘Regulatory chill and the threat of arbitration: a view from political science’ in Chester 
Brown and Kate Miles (eds), Evolution in Investment Treaty Law and Arbitration (Cambridge University Press, 
2011) 606, 610.
83  Dan Harrison, ‘NZ to follow on plain packaging for cigarettes’ Sydney Morning Herald (Sydney), 20 February 
2013.
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The implications if Cuba succeeds in its claims
Although Australia has strong legal grounds to argue against Cuba’s claims in 
regards to Article 22.2(b) and 24.3 of the TRIPS Agreement, it is important 
to consider what measures it would have to remove or implement if Cuba was 
successful in its claims. If Cuba successfully argued that Australia’s Plain Packaging 
Act was in violation of their cigar GIs, Australia would need to bring its plain 
packaging measures into conformity with the obligations it has under Articles 22 
and 24 of the TRIPS Agreement.84 The Dispute Settlement Body rarely exercises 
its ability to recommend how a member should implement its recommendations 
and rulings under Article 11 and 19 of the Understanding on Rules and Procedures 
Governing the Settlement of Disputes,85 and so it is likely that, if Cuba succeeded, 
Australia would determine how to remedy plain packaging to take into account 
Cuban cigar GI rights. This may be by modifying the Plain Packaging Act to not 
include fine tobacco products, like handmade cigars, or by allowing the labelling 
of Cuban cigar boxes ‘Hecho en Cuba’ (Made in Cuba) or allowing the boxes to 
be stamped with the creation of the National Warranty Seal of Origin of Cuba.

Conclusion
Despite Cuba’s legal objections to the Plain Packaging Act, claiming that Australia 
is violating its international obligations under Articles 22.2(b) and 24.3 of the 
TRIPS Agreement, Australia has a resoundingly strong legal basis to suggest 
otherwise when domestic law is properly interpreted and taking into account the 
importance of public health policy under the FCTC. Australia’s Plain Packaging 
Act restricts neither the ability of companies to register their GIs in Australia’s 
trade marks register, nor the right of GI owners to prevent third parties from using 
their marks without the necessary authorisation. Australia can also argue that 
GIs are protected by a variety of domestic legislation and this level of protection 
has strengthened since it entered the TRIPS Agreement in 1995. A timely and 
successful resolution of these disputes, finding that Australia is not in breach of 
its international trade obligations, will have a global impact on tobacco control 
measures and a resoundingly positive impact for public health.

84  Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU), 1869 UNTS 401, art 
3(7).
85  Ibid art 11 and 19.
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Technology as a driver of skills 
obsolescence and skills mismatch: 
Implications for the labour market, 

society and the economy
GRACIA SANTOSO

Abstract
The aim of this paper is to synthesise and build on the discourse of 
technological implications for the workforce in a post-information age. 
It has found that throughout history, the advance of technology is correlated 
with social issues, particularly issues of rising unemployment as a result of 
skills obsolescence and mismatch. However, as long as appropriate measures 
to adjust to technological changes are taken, unemployment will only 
remain as a temporary phase. The pursuit of lifelong learning and adoption 
of strategic human resource management is found to be an effective 
solution in bridging the gap and slowing down the rate of skills mismatch. 
Individuals can also pursue the increasing job opportunities emerging within 
knowledge-intensive and technology sectors. Furthermore, talent brokers 
have a growing role as an intermediary to the supply and demand of skills.

Introduction
Shaped by the ever-changing needs of society, technology has and continues to 
be a powerful driver of human development. The relationship between technology 
and  society can be best described as a synergistic cycle of co-dependence, 
co-influence, and co-production (Puricelli 2011), in which the same technology 
borne from culture can in turn shape that very same culture. Evolving from 
simple survival tools of prehistoric times to the recent developments of modern 
technology, technology has grown to significantly affect the environment, 
society, and the entirety of the economy, including the labour market. In the 
late eighteenth century, mechanisation of the textile industry triggered the first 
industrial revolution, causing a shift of the workforce away from agriculture and 
towards manufacturing. In Britain alone, between the years 1500 and 1800 the 
percentage of the workforce dedicated to agriculture decreased from 75 per cent to 
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less than 40 per cent (The Economist 2014). During the second industrial revolution 
in the early twentieth century, characterised by technological developments such 
as factory electrification, development of railroads, and the increasing use of 
machinery in manufacturing (The Economist 2012), jobs shifted yet again as society 
began to master the art of mass production, this time away from manufacturing 
and towards service provision (Blinder 2006; Stewart, De & Cole 2015).

Thanks to the two industrial revolutions, society was able to transform into the 
wealthier and more urbanised world of today. However, while the continual 
pursuit of knowledge and technological developments allow society to accelerate 
social progress, it should be recognised that it has simultaneously contributed to 
economic inequality as a result of ‘skill-biased technological changes’ (Goldin & 
Katz 2008). Skill-biased technological changes can be defined as the increase 
in the relative demand for high-skilled workers over low-skilled workers as a 
result of the introduction of a radically different and complex technology in the 
workplace. Such technological changes are classified as competence-destroying as 
they create major alterations in the distribution of power and control in a firm 
(Bhaskar, Bhal & Ratnam 2003). Consequently, such skill differentiation enables 
firms to monopolise wages in the labour market (Thisse & Zenou 2000; Vieira 
2005; Greenspan 1996), which results in greater unemployment at the lower end 
of the wage distribution (Manacorda & Petrongolo 1999). The rationale behind 
this is that employers are more willing to employ individuals of higher education 
as they are a better match with the job requirements (Blázquez & Jansen 2008), 
or, in other words, high-skilled workers have a higher capacity to grasp the ever 
growing development of new and complex instruments used in the job (Goldin 
& Katz 2008). The described consequences of such technological progress can be 
attributed towards skilled obsolescence giving rise to skills mismatch.

As the world exits the third industrial revolution, known as the information age, 
and enters a new digitally connected post-information age, demand of skills have 
and will shift yet again as information technology continue to evolve, similarly 
resulting in skills mismatch. However, in addition to the low-skill and high-
skill divide in jobs that emerged from the previous two industrial revolutions, 
it is anticipated that the information age will result in a new critical divide 
between impersonally delivered services and personal services (Blinder 2006). 
Knowledge-replacing technology such as artificial intelligence, data-mining, 
and pattern recognition algorithms will convert more personal services into 
impersonal ones. These conditions indicate a current shift towards a knowledge-
based economy (OECD 1996; Al-Zboon et al. 2014) where ‘knowledge has 
become the key economic resource and the dominant, perhaps, even the only 
source of competitive advantage’ (Drucker 1995: 271) for firms and the overall 
economy. Thus,  human  capital obsolescence is rapidly becoming a significant 
issue considering the increasing role of intellectual capital to obtain competitive 
advantage (Lenka 2012; Bhaskar, Bhal & Ratnam 2003).
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Each of the industrial revolutions has resulted in a phenomenon labelled as 
technological unemployment. However, this will only remain a temporary phase 
of unemployment as long as society and the economy take appropriate measures 
to adjust to increasing productivity levels (The Economist 2014). Consequently, 
this creates growing pressure on individuals to constantly ‘update’ themselves 
and organisations to ensure that their human resource management (HRM) are 
adaptable to changing business needs in order to remain competitive (Chauhan & 
Chauhan 2009). To fully understand the consequences of the role of technology in 
changing skill needs within the workforce and to determine what actions need to 
be taken to adjust to such changes, there is a need for an ongoing related discourse. 
In his 1996 article, Theodore Lewis began to explore and examine relevant theory, 
hypotheses and questions, and relevant conceptual frameworks on this discourse 
by ‘focusing on issues, challenges, and approaches’ (p.  45) that are crucial in 
studying the impact of technology on the workforce today. Building onto Lewis’ 
work in 1996, this paper aims to re-examine this discourse under modern context 
20 years later. Thus this paper will first explore the implications of skills mismatch 
as a result of skills obsolescence for the economy and labour market, and second, 
offer suggestions on the role of individuals, organisations, and talent brokers to 
overcome skills mismatch.

Implications of skills obsolescence

Skills mismatch
Technological progress has led to skill obsolescence: ‘the degree to which 
professionals lack the up-to-date knowledge or skills necessary to maintain 
effective performance in their current or future work roles’ (Kaufman 1974: 23), 
or the discrepancy between an individual’s work performance and the required 
competency level (Chauhan & Chauhan 2009) as a result of an upgrade of required 
worker skill level and/or a shift in types of skills required. Subsequently, this gives 
rise to heterogeneity within the labour market where workers are differentiated 
with respect to their skills and firms are differentiated by their job requirements 
(Thisse & Zenou 2000). Manacorda and Petrongolo (1999) refer to the discrepancy 
between the demand and supply of skills composition in the labour market as 
‘skills mismatch’. Skills mismatch has the ability to pose as a risk to the labour 
market by contributing to rising unemployment level. However, depending on the 
market conditions, efficiency of job-matching allocation, and adopted model of 
skills obsolescence, this may not always be the case.

Firstly, according to the definition of skills mismatch and with respect to 
the market conditions, when the demand and supply of workers’ skills move 
proportionately in the same direction, unemployment level will not be affected by 
skills mismatch. However, when demand and supply of skills do not move with 
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the same proportion, skills mismatch will negatively affect unemployment rates 
(Manacorda & Petrongolo 1999). In other words, when the demand of intellectual 
human capital or knowledge is greater than the supply, there will be growing 
disparity of wages, and subsequently unemployment levels, because firms have the 
tendency to provide greater compensation for individuals with higher education 
(Greenspan 1996; Manacorda & Petrongolo 1999; Badillo-Amador & Vila 2013).

Secondly, the way in which the labour market manages its resource allocation 
can also influence the impact of skills mismatch on unemployment. The impact 
of skills mismatch is greatest when high-skill workers accept all jobs of varying 
skill  requirements, but lowest when they exclusively accept high-skill jobs—
‘cross-skill matching’ job allocation and ‘ex-post segmentation’ respectively 
(Blázquez & Jansen 2008). This is under the condition that demands for high-
ability workers are greater than the demand for low-ability workers.

Finally, the type of skill obsolescence model adopted by an organisation will 
influence the learning process undertaken by a worker that is necessary to keep their 
skills updated and reduce the risk of layoff. The type of model is determined by the 
organisation’s operating structure. Allen and de Grip (2012) identify the existence 
of two models of skill obsolescence: the dynamic model and the static model. In the 
dynamic skill obsolescence model, skills mismatch pose little risk to the probability 
of a worker becoming unemployed because the firm is structured in such a way 
where jobs are complex with constantly changing job contents. Subsequently, an 
employee’s learning process is seen as endogenous to the organisation in which 
sufficient opportunities for learning is provided as a result of the job’s structural 
characteristic. In such dynamic work environments, there is a constant balance 
between shifts in the skills requirements of the job and the updating of skills; 
both employees and employers are motivated to regularly invest in training so 
that they may overcome each new ‘wave’ of obsolescence when technology and 
knowledge evolve yet again. The greater the time and financial investment placed 
on any individual, the greater the incentive for the firm to prolong the employment 
duration for that individual as the firm has an expectation to gain an equivalent 
or greater amount of return for their investment. In this model, skill obsolescence 
may be viewed as an indicator of a healthy and adaptive environment with high 
learning potentials. Conversely, the static model of human capital obsolescence 
views learning as an exogenous process to the organisation and assumes that an 
employee’s skill level remains moderately stagnant throughout their career. Thus in 
this model, skills mismatch can pose as a significant contributor to unemployment 
because changes in technology readily changes the skill requirements of a given job.

While it is true that technological changes can cause both an improvement 
and a deterioration of skills mismatch, there is significantly a greater number of 
ways in which such changes lead to negative implications on employment and 
the workforce (Allen & de Grip 2012). Assuming a disproportionate demand 
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and supply of skill, a cross-matching allocation of jobs, and a static model of 
obsolescence, the following section will explore the implications of technology-
induced skill mismatch for both employees and employers.

Job insecurity, job satisfaction, and productivity
Skills mismatch can impact workers’ wellbeing and career in a number of ways. 
Skills mismatch is known to generate unwanted effects on the distribution of 
income (Allen & de Grip 2012; Chauhan & Chauhan 2009; Badillo-Amador & 
Vila 2013; Cedefop 2010; de Grip 2004; Greenspan 1996). According to research 
conducted by Badillo-Amador & Vila (2013), employees who hold a higher 
education level than is required for the job (overeducated workers) tend to earn 
less than the optimum amount of wage had their skills been utilised effectively. 
On the other hand, undereducated workers usually earn higher income streams 
than is appropriate for their skill level. In an extreme situation where the skills 
gap is significantly large and there is little opportunity available to narrow the 
margin, skills mismatch has been known to contribute to rising unemployment 
levels; workers are often forced to move into worse jobs or lose their employment 
altogether (Allen & de Grip 2012; Dunkerly 1996). Consequently, risks 
of unemployment means that skills mismatch impart a relatively high ‘degree of 
insecurity, uncertainty, and fear to job-holders’ (Allen & de Grip 2012; Greenspan 
1996). Workers who have little means to overcome skills obsolescence develop a 
fear of it, continuously doubting whether the skills they have obtained through 
secondary and tertiary education will ever be sufficient to match the frequent 
upgrades of skills demanded in a job requirement. It has also been observed that 
workers are becoming increasingly willing to forgo income hikes in return for 
job security (Vieira 2005), essentially increasing the risk of securing an adequate 
standard of living (Allen & de Grip 2012). On a psychological level, employees 
who have the awareness but lack the ability to triumph over skills obsolescence 
often have growing feelings of incompetence, leading to low levels of self-esteem 
and self-confidence (Chauhan & Chauhan 2009). In summary, skills mismatch 
is known to be correlated with low job satisfaction as a result of unequal wage 
distribution, underutilisation of skills, and fear of job insecurity.

The effects of skills mismatch on workers in turn have flow-on ramifications for 
the profitability of an organisation (Allen & de Grip 2012; Cedefop 2010; Kochan 
2012). Reduced job satisfaction as a result of over-education negatively impacts 
firm performance as workers are restricted from fully utilising the utmost potential 
of their skills and education. Reduced job satisfaction as a result of fear and low 
self-esteem has often led to an overall decrease in involvement in team activities as 
reflected through behaviours of avoidance and absenteeism (Chauhan & Chauhan 
2009). Furthermore, in instances where an organisation experiences a shortage of 
skills supply, firms are often forced to place low-skilled workers in job positions 
that normally require high-skilled workers, thus often allowing employees to 
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take advantage of the situation by using their position as leverage to favourably 
change the terms and conditions of their contract. Both of these outcomes lead 
to inefficient productivity (Cedefop 2010). In addition, a skill-job mismatch is a 
general indication of inefficient resource allocation in the economy since workers’ 
skills and knowledge are not optimally utilised for output production (Badillo-
Amador & Vila 2013; Thisse & Zenou 2000).

Embracing skills mismatch
As evolving information technology will continue to ease the deliverance of 
skills through a wire, the critical divide between low-skill and high-skill jobs 
as well as impersonal and personal services will simultaneously increase unless 
adjustments are made. Hence, it is in the best interest of both employees and 
employers to proactively develop strategies to embrace the inevitable shift towards 
an increasingly obsolete workforce.

The role of talent brokers
Widely referred to as job placement, the role of a talent broker has existed even 
before the post-information age. However, changes in technology and the rapid 
spread of globalisation has seen an evolution in its role, giving rise to the growing 
significance of talent brokers as a mechanism to facilitate the process of effectively 
matching up the supply and demand of skills in the workforce in order to avoid 
social repercussions and increase productivity. This is supported by the role that 
knowledge now plays in obtaining competitive advantage and the fact that skills 
mismatch reflects an inefficient allocation of human capital. Current workers who 
are facing obsolescence and future workers seeking job opportunities should not 
only favourably consider seeking assistance from talent brokers, but also consider 
filling in the gap created by growing needs for people who are able to assess 
and efficiently allocate the skills of workers to ensure high levels of productivity 
(Borghans & de Grip 2000). Similarly, organisations can also benefit from talent 
brokers. Given that contingent workers currently make up 30–40 per cent of 
the workforce (Davis et al. 2015), firms have been recommended to establish 
relationships with talent broker organisations in order to tap into the pool of 
flexible talent so that transitions during shifts in demand of skills can be achieved 
with ease. In strategic HRM, talent brokers can play a crucial role in talent analysis 
and in the adoption of a ‘total talent’ approach; this will be further discussed in 
sections below.

Job opportunities and individual initiatives
A Committee for Economic Development of Australia report (CEDA 2015) 
estimated that 40 per cent of Australian jobs and 47 per cent of the workforce 
respectively have a high likelihood to disappear in the next 10 to 16 years due 
to computerisation, thus increasing an employee’s fear of becoming obsolete 
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in the labour market. This includes both low-paid, manual jobs and high-paid, 
white-collar occupations, such as butchers, accountants, lawyers, book keepers, 
postal clerks, dentists, and much more (The Economist 2014). Even in the United 
States job growth has dropped from 31.3 per cent in the 1960s to -1 per cent in 
the 2000s, illustrating how dismal job prospects have become (Rotman 2013). 
However, as much as there are work and job risks due to technology, there are also 
plenty of opportunities arising as a result of technologically induced changes and 
numerous initiatives that workers can take to overcome skills mismatch.

John F. Kennedy proclaimed in 1962 that ‘if men have the talent to invent new 
machines that put men out of work, they have the talent to put those men back 
to work’; the same is true today. While new technology is known to destroy 
jobs especially among the low-skilled, studies have indicated that technology 
development can also create job opportunities (Michelacci & Lopez-Salido 
2007; Mortensen & Pissarides 1998; OECD 1998). This is particularly true for 
employment in two particular sectors. Firstly, for knowledge-intensive sectors 
such as medicine, where specialist knowledge is required to help navigate 
through the complex nature of such industries (OECD 1998; Stewart, De 
& Cole 2015). The contribution that technology has made towards the widening 
economical inequalities can be seen as a fragmentation within the various work 
sectors of the organisation, further spurring the growing need for specialists and 
entrepreneurships (Theobald 1994). As such, the emerging trend of increasing 
numbers of talent brokers facilitating talent exchanges is also a clear indication 
of this shift towards the role of specialists (The Economist 2013). Secondly, in the 
technology sector (Vainiomaki & Laaksonen 1999) there is a growing need for jobs 
that help drive further technology development: in the past 35 years the UK alone 
has witnessed an increase in number of information technology managers and 
software development professionals by a factor of 6.5 and 3 respectively (Stewart, 
De & Cole 2015). Similarly, a report conducted by du Rausas et al. (2011) found 
that for every job destroyed, the internet creates 2.4 additional jobs.

For individuals in jobs at risk of skills obsolescence, employees can undertake 
initiatives for lifelong learning and skills updating to bridge the skills mismatch 
gap. This entails current and future workers adopting both short-term and long-
term objectives of continuous self-development. Workers should seek to stay 
up-to-date with current developments in their career field by actively building 
on their knowledge base through reading professional journals, researching 
on the workings and structure of comparable firms, and actively attending or 
participating in relevant conferences. Challenging oneself by becoming involved in 
the operation of related departments can also decrease the risk of obsolescence as it 
helps develop functional flexibility through the expansion of different experiences, 
as well as understanding of the current workplace beyond the boundaries of the job 
requirements (Chauhan & Chauhan 2009; van Loo, de Grip & de Steur 2001). In 
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short, the shift towards a knowledge-based service industry as a result of technology 
redefines the educational needs for employees, encouraging the approach towards 
lifelong learning (Beck 2010; de Grip 2004).

Organisational level: Strategic human resource management
Given that technology advancements will continue to change business needs and 
skills requirements, the traditional models for HRM, which simply emphasise 
managing rather than investing in employees, will no longer be sufficient to build 
a high-performing and sustainable workforce. The need to shift towards more 
strategic HRM has become increasingly recognised (Davis et al. 2015; Kalleberg 
2012; Kochan 2012; The Economist 2014; Varon 2013; Willyerd 2013). Strategic 
HRM is ‘an approach to managing human resources that supports long-term 
business goals and outcomes with a strategic framework’ that ‘focuses on longer-
term people issues, matching resources to future needs, and macro-concerns about 
structure, quality, culture, values and commitment’ (CIPD 2015: para 1). In essence, 
strategic HRM reflects a manager’s understanding of the mismatch between the 
skills that a firm currently has and the skills that will be needed in the future, and 
the ability to plan ahead and execute actions in order to eliminate that mismatch. 
It is a tactic that requires managers to adopt the perspective of a business analyst 
in order to understand and foresee macroeconomic trends so that they are able to 
identify corresponding shifts of skills demand in the labour market. Key features 
of a strategic HRM include talent analytics, a ‘total talent’ approach, and healthy 
work environments.

Talent analytics is the process of mining talent data through processes such as 
talent mapping, models, and HR software in order to review the performance and 
potential of current employees or to work backwards by identifying critical future 
jobs and skills that will be required. This process can be conducted internally within 
the firm or via an intermediary, for example, a talent broker. Talent analytics is a 
crucial part of strategic HRM as it provides important information on employee 
skill gaps, anomalies indicating possible job migration of an employee, and areas 
of strengths and areas for development (Davis et al. 2015). Such information 
is necessary to help managers make decisions regarding hiring, compensation 
plans, and restructuring of the firm in order to manage the balance between a 
firm’s current and future talent supply (Varon 2013). However, the significance 
of investing in talent data and its ability to deliver tangible returns to the firm 
has yet to be widely recognised and, as a result, talent analytics is still being 
undervalued and underused. Another reason why talent analytics is rarely utilised 
is due to the skills gap experienced by HR managers. Data collected through the 
Global Human Capital Trends survey conducted by Deloitte in 2014 revealed 
that 86 per cent of firms admitted the lack of HR analytic capabilities and that 
67 per cent of HR managers consider themselves to be ‘weak’ at handling talent 
data (Davis et al. 2015).
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A ‘total talent’ approach to the workforce is an embracing of the talent ecosystem. 
One  of the most significant changes in the service economy as a result of 
technological  advancement is the expansion of the workforce definition. With 
information technology continually contributing to the knowledge-based 
economy, new ways to complete jobs remotely and independently are constantly 
appearing. As a result, workers are becoming less loyal and are increasingly turning 
to entrepreneurship or talent brokers in order to export their talents (Varon, 2013). 
This is further exacerbated by the fact that since the twentieth century, the perceived 
significance of skills development as a tool to build and maintain employee loyalty 
has slowly diminished. This is indicated through the significant decrease in 
technical training received by workers throughout the years, where an average of 
two and a half weeks of training per year were received by most if not all employees 
in 1979 compared to zero training in five years for almost 80 per cent of employees 
in 2011 (Willyerd 2013). Consequently, there is a growing recognition of the ‘open 
talent economy’ that balances the ‘investments in employee development with 
hiring from outside the company to fill unanticipated gaps’ (Willyerd 2013: 5). In 
addition to establishing relationships with talent brokers, another suggestion for 
HR managers is to establish alumni networks in order to enforce good relationships 
with contingency workers.

Finally, establishing healthy work environments that provide good working 
conditions (Davis et. al 2015; Zerzan 2009), flexible work arrangements and 
compensation systems (Murphy 2002), and lifelong learning opportunities (Allen 
& de Grip 2012; Kalleberg 2012) with a solid training and benefits program 
(Davis et al. 2015) will strengthen an employee’s loyalty contract and will attract 
other talented and ambitious job seekers. Additionally, this will help eliminate 
concerns of losing the firm’s investment in human capital.

While strategic HRM is a widely recognised approach for resolving the challenges 
of technology’s impact on work and jobs, it should be recognised that variances 
between different firms and industries in terms of size, capacity, and resource 
availabilities are relevant factors in determining the success or failure of the adoption 
of strategic HRM. According to an analysis conducted by the Organisation for 
Economic Co-operation and Development (OECD 2011), there are significantly 
greater challenges for small-to-medium enterprises (SMEs) in successfully 
applying strategic HRM. This is caused by difficulties in accessing educational and 
skills development programs due to limited time and resources, lack of managerial 
skills, lack of enterprise experience and support, lack of awareness, differences in 
learning and training preferences and needs, and complicated paperwork (OECD 
2011). Consequently, there is a noticeable bias towards large firms in the provision 
of skills development, where participation in such programs is 50 per cent greater 
in large firms compared to SMEs (Kubitz 2011).
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Conclusion
With the third industrial revolution still underway, there is a risk that 
technological unemployment will become a permanent issue unless society and 
the economy adjust to minimise skills mismatch. To bridge the skills gap between 
highly educated and less-educated people, pursuit of lifelong learning, whether 
individually sought or facilitated by organisational institutions, appears to be the 
most effective solution. However, in slowing the skills mismatch between personal 
and impersonal services, employers and employees have different roles to play. 
At an individual level, adapting to meet the growing demand for specialists and 
entrepreneurs is the recommended course of action in order to prevent becoming 
obsolete. On an organisational level, firms should shift towards a strategic HRM 
approach in order to remain flexible and adaptable to changing business needs and 
skills demand. Firms that have already adopted strategic HRM understand that 
proper investment in human capital will help minimise the rate of skills mismatch 
and thus lead to an increase in productivity. Furthermore, it is found that talent 
brokers have a growing role as an effective mechanism in facilitating businesses 
and individuals to meet their supply and demand needs of skills and prevent social 
consequences of inefficient use of human capital.

This paper highlighted the implications of an expanding knowledge base, both 
in the form as information and as technology, on society and its functions. 
As humanity continues its pursuit towards greater knowledge, it is uncertain what 
future industrial revolutions would look like and how they will impact society. 
Regardless, despite the fact that technology has high potential in hindering job 
creation, history has suggested that as workers adjust their skills and businesses 
continue to seek and create opportunities based on advancing technology, job 
availability will rebound. However, the question is, will today’s and future digital 
technologies be different? Or will they break the observed trend and instead create 
long-term involuntary unemployment? Finally, as this article is simply intended 
to act as a catalyst for future investigation, it should be acknowledged that there 
is still much room to explore this discourse. Factors such as firm scope, gender, 
geographical, and political implications are all important aspects to explore if we 
are to gain a comprehensive global understanding on the impact of technology on 
the workforce.
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Hard-boiled homemakers: 
The individual and the dystopian 

urban in the Japanese 
anti-detective novel

DAVID TAGLIABUE

Abstract
This paper discusses the ways in which Japanese authors have engaged 
with the tropes of hard-boiled detective fiction in order to examine post-
capitalist Japanese society. With reference to the extant framework on the 
relationship between hard-boiled fiction and the urban space,  discussion 
will focus on two Japanese novels: Natsuo Kirino’s Out (アウト, 1997), and 
Haruki Murakami’s Dance Dance Dance (ダンス・ダンス・ダンス, 1983). 
Both texts depict individuals who have been displaced to the spatial and 
socioeconomic ‘margins’ of a dystopian urban space, and who, through 
narratives of crime and detection, attempt to escape its mundane 
oppression. However, both texts also challenge the hard-boiled genre 
through an integration of detective fiction archetypes with post-modern 
textual elements. Accordingly, they are emblematic of the emergent ‘anti-
detective’ novel, which denies the hermetic and cathartic aspects of the 
traditional crime novel to discuss irresolvable issues of modern identity. 
Nonetheless, whilst Dance uses surreal ‘dream spaces’ as a source of relief 
for its protagonist, Out instead ultimately critiques its own escapist fantasy 
through stark violence. Regardless, both texts argue personal autonomy can 
only be achieved by the rejection of the urban space itself for an arguably 
unattainable imaginary.
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Introduction
In the aftermath of World War II, the detective novel has been typically 
concerned at some level with what hard-boiled author Raymond Chandler termed 
‘the  world you live in’.1 More specifically, crime writers in the post-war period 
have increasingly engaged with the relationship between emergent urban capitalist 
societies and the individuals residing within them as a source of narrative conflict 
and mystery. Indeed, the genre itself arguably thrives on the anxieties derived from 
the processes of modernisation and homogenisation inherent to the emergence 
of culturally and economically hegemonic metropolises in the post-war period.2 
These processes disrupt existing social and economic structures, and act upon the 
individual as forces of displacement and alienation, in some instances motivating 
criminal action.

In the developed world, nowhere outside the United States has this experience 
been as significant as Tokyo, the world’s largest city and a major centre of the 
unprecedented expansion of both the Japanese and the global consumer societies 
of the post-war period. Correspondingly, this essay will examine the ways in which 
Japanese authors have developed the tropes of hard-boiled detective fiction in 
order to problematise elements of post-capitalist Japanese society. With reference 
to the extant framework on the relationship between hard-boiled fiction and urban 
space, discussion will focus on two prominent crime novels of the late twentieth 
century: Kirino Natsuo’s Out (アウト, 1997), and Haruki Murakami’s Dance Dance 
Dance (ダンス・ダンス・ダンス, 1983). Both texts depict individuals who have been 
displaced to the spatial, economic and social ‘margins’ of a dystopian urban space, 
and who thus, through respective narratives of crime and detection, attempt to 
escape or transcend the mundane oppression of their daily lives.

However, it will also be argued that the texts transcend the delineated borders of 
the hard-boiled genre, synthesising the archetypal features of detective fiction with 
post-modern narrative elements. In this way, they contribute to the recent trend of 
the ‘anti-detective’ novel, which withholds the hermetic and cathartic aspects of the 
traditional crime novel in order to represent open-ended issues of modern identity. 
Nevertheless, whilst Dance engages with the surreal ‘other’ to provide personal 
resolution for its protagonist, Out instead critiques its own escapist fantasy through 
stark violence. Subsequently, both texts suggest that it is only through the rejection 
of the urban space itself for a perhaps unattainable imaginary that the individual 
can truly achieve personal autonomy.

1  Raymond Chandler, The Simple Art of Murder (Boston: Houghton Mifflin, 1950), www.en.utexas.edu/amlit/
amlitprivate/scans/chandlerart.html, accessed 17 April 2016.
2  Sari Kawana, Murder Most Modern: Detective Fiction and Japanese Culture (Minneapolis: University 
of Minnesota Press, 2008), 29–33.
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Shovelling cultural snow
Maeda Ai has argued that despite the ostensibly utopian designs of its economic 
modernisation, Tokyo, ‘which display[s] such a brilliant outer surface, maintain[s] 
another unsightly face  …  a dismal space proliferating unceasingly behind this 
façade … factories as black boxes … and the slum areas abandoned to decrepit 
conditions’.3 These spaces, hidden on the periphery of the urban, nonetheless are 
marshalled in support of the consumer habits of the urban centre; in this sense, the 
individuals who are relegated to the margins assume a ‘recessive, secondary position 
in society’ regulated by a monotonous routine of production, consumption, and 
unrequited ambition.4

Both Dance and Out depict individuals who have been denied entry to or rejected 
from the urban centre and who are thus relegated to supporting a self-reflexive 
narrative of production and consumption, both in the workplace and the domestic 
sphere. For these individuals, the urban assumes the characteristics of a dystopia, 
replete with economic and social institutions that serve to oppress the self-
actualisation of the individual. Subsequently, both texts seek to undermine this 
narrative through the tropes of the detective novel, including not only the figure 
of the hard-boiled detective, but also the professional criminal. The use of generic 
features in both texts thus provides a controlled space for the discussion of post-
capital anxieties and the suggestion of alternative conceptions of the individual’s 
place in urban society.5

Kirino Natsuo’s novel Out is intimately concerned with the depiction of the 
outer fringes of urban Japan and the alienation of the individuals who inhabit 
these peripheral and dystopian zones of post-industrial capitalist society. 
The  novel focuses on four female friends who work an oppressive night shift 
in a decrepit satellite suburb of Tokyo, packaging bento boxes at a factory 
largely ‘indistinguishable … from a prison [where] private conversation … was 
discouraged, and your bodily functions … monitored’.6 Masako is a hardworking 
and stoic former financier; Yoshie, a destitute widow who looks after her 
incontinent mother-in-law; Kuniko, heavily in debt over her addiction to luxury 
items; and Yayoi is a new mother whose increasingly abusive husband has depleted 
their savings through gambling. When Yayoi spontaneously murders her husband 

3  Ai Maeda, ‘Utopia of the Prisonhouse: A Reading of In Darkest Tokyo’, trans. Seiji M. Lippit and James 
A. Fuji, in Text and the City: Essays on Japanese Modernity, ed. Rey Chow, H.D Harootunian, and Masao Miyoshi 
(Durham and London: Duke University Press, 2004), 33.
4  Masao Yamaguchi, Bunka to Ryougisei (Chiyoda: Iwanami Shoten, 1975) quoted in A. Maeda, ‘Utopia of 
the Prisonhouse: A Reading of In Darkest Tokyo’, trans. Seiji M. Lippit and James A. Fuji, in Text and the City: 
Essays on Japanese Modernity, ed. Rey Chow, H.D Harootunian, and Masao Miyoshi (Durham and London: Duke 
University Press, 2004), 51.
5  Amanda Seaman, Bodies of Evidence: Women, Society, and Detective Fiction in 1990s Japan (Honolulu: 
University of Hawaii Press, 2004), 7.
6  Natsuo Kirino, Out, trans. S. Snyder (New York: Vintage Books, 2004), 464.
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in a fit of rage, first Masako then the other two women are persuaded into helping 
her dispose of the corpse and avoid the scrutiny of the police with the promise 
of monetary recompense.

The Tokyo thus depicted in Out is not the vibrant neon world characteristic of typical 
Western representations, but rather one located in the margins of this metropolis, 
which ‘renders, in the form of physical lived space, the social marginalisation of the 
novel’s main characters, each of whom has been excluded from the urban “centres” 
of power, wealth, and influence by the attitudes, actions, or absence of men’.7 In the 
urban space, each of these women, neither young nor traditionally beautiful, are 
forced by material circumstance to straddle spaces of production and domesticity, 
each largely mediated by masculine hierarchies, but are correspondingly denied 
acceptance in either socioeconomic space, leading them to acts of criminality as 
a means for self-sufficiency.8

Masako in particular embodies this tension. Working diligently for 22 years at 
a credit company, Masako is driven to ask for a raise when she discovers that 
her male contemporaries earn significantly more than her for equivalent work. 
As a result, she is subject to the harassment of her male peers, ‘constantly after 
her … as a result she found it difficult to get her own work done and ended up 
putting in even more overtime. Inevitably, the quality of her work suffered, and 
this was reflected in poor evaluations … [which] meant … that she was ineligible 
for promotion’.9 Subsequently, after both being verbally and physically abused by 
her boss for exposing a mistake he has made, Masako, due to her threatening 
status as an industrious older woman, is economically and socially marginalised. 
Indeed, when the bursting of the credit bubble leads to a merger of the company 
with another firm, Masako is forced into retirement, to the desultory applause of 
her fellow workers. Through this depiction, Kirino engages with a broad culture 
of gender-based oppression in the Japanese workspace to depict the dystopian 
aspects of the modern urban.

Nevertheless, Masako is also denied power in the domestic sphere, in which her 
once nuclear family has been atomised by an unspoken decision to ‘shoulder their 
own separate burdens and inhabit their own isolated reality’.10 She and her husband 
no longer share a bed and live almost entirely separate lives due to their alternate 
working hours, and her son, a college dropout, refuses to even acknowledge her, 
except to eat her cooking. Subsequently, Masako is alienated from her own home; 
taking up a job at the bento factory despite the economic solvency of her family, 
she admits that ‘lately she felt more at home in a scoured bathroom than a busy, 

7  Amanda C. Seaman, ‘Inside OUT: Space, Gender, and Power in Kirino Natsuo’, Japanese Language and 
Literature, Vol. 40, No. 2 (Oct. 2006): 201, doi: 10.2307/30198010, accessed 17 April 2016.
8  Seaman, ‘Inside OUT’, 201.
9  Kirino, Out, 202.
10  Kirino, Out, 65.
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homey kitchen’.11 In this way, Masako’s lack of personal agency is connected to 
gendered narratives of public and private urban space in modern Japanese society. 
This forces her to unsuccessfully balance her work and home life, leading to a sense 
of alienation and apathy.

Correspondingly, Masako’s assumed role as a professional criminal who cuts 
up bodies for money, functions to control these two spaces of production and 
domesticity on her own terms. This is evident in the nature of the crime itself, 
described by Imai, the detective investigating the murders, as a practical yet also 
almost domestic act: ‘women [cut up bodies] … because they can’t carry [them] 
whole … with all the time they spent in the kitchen, no doubt women were more 
used to dealing with meat and blood’.12 Indeed, whilst cutting up bodies, Masako 
and her companions wear aprons and use sashimi knives. Masako’s domestic 
experience, now directed towards crime, ‘allows her reentry into the public sphere 
as having a recognized skill (albeit non-traditional)—one which allows her to 
make significant money’.13 By turning dismemberment into a business over which 
she has a certain amount of executive control (one conducted out of her own 
bathroom, no less), Masako gains a modicum of autonomy over the production of 
capital by engaging with aspects of her own domesticity. Kirino thus cultivates the 
trope of the professional criminal, using the liberation inherent to crime in order 
to challenge the sanctity of oppressive social norms.

Conversely, Haruki Murakami’s Dance Dance Dance positively engages elements 
of middle-class domesticity in constructing a hard-boiled detective story that 
nonetheless similarly considers the oppressive relationship between the urban 
centre and the individual. In Dance, acts of domestic minutiae assume a kind of 
escapism for the novel’s unnamed protagonist, and therein function as a resistance 
to his alienation as a member of an ‘advanced capitalist’ society, represented 
most pointedly by the lush, cosmopolitan Dolphin Hotel in Sapporo, which the 
protagonist visits a number of times over the course of the novel. The hotel, standing 
on the site of an earlier and more decrepit hotel also named the Dolphin, is in 
many respects representative perhaps of the encroachment of the consumer culture 
of 1980s Japan on older and more personal modes and sites of social interaction:

the area had changed markedly from the old days  …  Stores were boarded 
up … all kinds of new establishments had popped up one after the next, pushing 
aside the dingy old three-story blockhouses … with traditional noren entrance 
curtains. Build a hotel of that scale … and the balance is upset. The flow of people 
changes … Land prices go up.14

11  Kirino, Out, 188.
12  Kirino, Out, 270.
13  Seaman, ‘Inside OUT’, 209.
14  Haruki Murakami, Dance Dance Dance, trans. A. Birnbaum (London: Vintage Books, 2003), 30.
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In this sense it is fitting that the protagonist, a middle-aged male living in Shibuya, 
is himself employed as a freelance writer for a number of consumer magazines 
for women, ‘shovelling … cultural snow’15 through the meticulous if somewhat 
banal process of researching and categorising restaurants for ‘best of ’ lists. In a way 
perhaps similar to the characters in Out, he is burdened with the ‘jobs that had no 
takers … [at] the junkyard at the edge of town’.16 The protagonist is thus a figure 
whose creative aspiration has been reined in by the necessity of a pay-check: 

with not one speck of ambition … my only concern was to do things systematically, 
from one end to the other … who was I to complain about waste? We live in an 
advanced capitalist society … Waste is the name of the game 17

Nevertheless, the protagonist simultaneously functions as

a unique yet readily recognizable variation on Chandler’s detective … Murakami’s 
Japanese middle-class Everyman remains strangely unconcerned with money, 
career, or social prestige … [He] derive[s] pleasure from the minutiae of small 
household chores, like ironing a shirt or cooking pasta—activities that are 
explicitly coded as domestic or feminine’.18

The protagonist of Dance is preoccupied by series of domestic tasks, most notably 
as the caretaker for Yuki, a precocious teenager whose wealthy and self-absorbed 
parents have largely abandoned her to a similar life on the margins of society. 
In contrast to Out, the domestic space and its associated lifestyles thus represent 
a certain liberating salience for the protagonist, rather than acting as a space of 
oppression. This is, as Leonard Cassuto argues, consistent with the trope of the 
hard-boiled detective itself, which in the post-war period has increasingly engaged 
with narratives of sentimentality and domesticity in order to reflect the social 
realities, including broken families and the fragmentation of personal relationships, 
of an increasingly urbanised consumer culture.19

The protagonist’s embodiment of this role is evident in his relationship with 
Gotanda, a former schoolmate and now famous actor, with whom he reconnects 
whilst tracking down a former lover who has disappeared in mysterious 
circumstances. Gotanda himself is an agent of urban oppression: connected to a 
nebulous organisation of powerful Tokyo businessmen that contracts prostitution, 
Gotanda plays some unresolved role in the disappearance and death of a number 

15  Murakami, Dance Dance Dance, 7.
16  Murakami, Dance Dance Dance, 13.
17  Ibid, 12.
18  Stephen Hantke, ‘Postmodernism and Genre Fiction as Deferred Actions: Haruki Murakami and the Noir 
Tradition,’ Critique, Vol. 49, No. 1 (Fall 2007): 6, doi: 10.3200/CRIT.49.1.2-24, accessed 17 April 2016.
19  Leonard Cassuto, Hard-Boiled Sentimentality: The Secret History of American Crime Stories (New York: 
Columbia University Press, 2009), 5.
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of call girls, each with emotional significance to the protagonist. Nevertheless, 
despite his privilege as a member of the urban elite, he is also a victim of restricting 
standards of masculine identity and consumerism, describing himself as:

[a] life-size dress up doll. Sewed together with loans and mortgages … I live in 
a jet-stream condo … I have this Patek-Philippe watch—a step up from Rolex, 
y’know? … But the worst thing is … as long as I keep living like this, I can’t get 
what I want … love. And tranquillity. And a healthy family. And a simple life.20

By eliciting these confessions from Gotanda, the protagonist fulfils Cassuto’s 
detective archetype and, in contrast to Out, exposes an element of passive 
resistance to the urban through the characters’ shared desire for a life of domestic 
contentment.

Caught up in a dream
Both Out and Dance invest in the tropes of the detective novel in order to present 
similar, if ultimately contrasting, depictions of the dystopian influence of the 
urban environments of post-capitalist Japan. Nevertheless, both texts also engage 
to a varying extent in the post-modern inversion of the genre; namely, both avoid 
the self-contained resolution of the mystery, relegating it to the periphery of the 
narrative for the sake of other thematic concerns. In this way, they act, as Rebecca 
Suter attests, as instances of the ‘anti-detective novel’, a post-war phenomenon 
where the ‘strictly criminal element disappears, the detective is replaced by [the] 
writer, and the focus shifts to the relationship between writer, reader and text’.21 
In this way, the traditionally linear sequence of clues become part of an open 
and irresolute dialogue, allowing for the subjective interpretation of the reader.22 
Nevertheless, as will be seen, this device is used in each text in contrasting ways; 
whereas Dance heightens the surreal in the search for the self, Out instead uses the 
anti-detective to reinforce a brutal social realism.

Indeed, Out readily engages with themes of crime in the urban space to critically 
examine the roles and rights of the individual, particularly women, in modern Japan. 
Nevertheless, it is arguable that this depiction also reinforces the difficulty for the 
individual to substantially challenge the oppressive status quo of Japanese society. 
Masako’s narrative is ultimately one of escape, as she is tracked down by Satake, the 
former yakuza initially implicated in the murder of Yayoi’s husband, and brutally 
raped until she manages to kill him and, it is suggested, flee to a new life in Brazil 
with Yayoi’s insurance money. It is notable that in this iteration of the detective 

20  Murakami, Dance Dance Dance, 290.
21  Rebecca Suter, The Japanization of Modernity: Murakami Haruki between Japan and the United States 
(Cambridge: Harvard University Press, 2008), 104.
22  Stefano Tani, The Doomed Detective: The Contribution of the Detective Novel to Postmodern American and Italian 
Fiction (Carbondale: Southern Illinois University Press, 1984), 200.
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novel, the female protagonists, despite reacting to the oppression inherent to their 
environment, are regardless positioned within the narrative as criminal outsiders. 
Concurrently, it is men, including the aforementioned inspector Imai, but also 
more problematically Satake himself, that represent the urban spaces of the state 
and the city centre respectively as ‘detectives’, reinforcing the subordination and 
objectification of the women with a certain amount of social and legal sanction.

Indeed, Satake even commissions an investigation agency to collect meticulous 
data on the women, constructing an intricate revenge fantasy involving murder 
and sexual violence that simultaneously fulfils and perverts the trope of private eye 
as an agent of society’s values. He is thus simultaneously threatened and intrigued 
by the actions of Masako; nevertheless, his response is to subvert her act of self-
assertion through kidnap, rape and attempted murder. This response is once again 
anchored in conceptions of gendered space, as:

Satake is able to subvert [Masako’s] process of de-gendering, forcefully identifying 
her with … her sex. Moreover, by staging the rape on a conveyor belt like the 
one in the bento factory … he literally ‘puts her in her place’—that of food and 
production, rather than money and commerce.23

Nevertheless, more problematic, perhaps, is Masako’s ostensible psychological 
submission to this act of violation and subjugation, which seemingly gives 
an amount of credence to Satake’s actions and worldview: ‘She gave a small 
moan … wishing she could see him one more time … Maybe she would find 
another man like him, and pursue his dream?’24 Kirino here seeks to suggest that 
this sexual violence motivates not only Masako’s assertive response against Satake, 
but also an amount of sexual liberation, and thus functions as Masako’s ultimate 
transition into the urban zone: ‘This was Satake’s town, a chaotic and steamily 
hedonistic place. The door she had opened when she went to work on the night 
shift had led here, to a place she’d never known before …’.25 However, though 
this self-actualisation comes with the realisation that ‘she couldn’t live her life as 
someone’s prisoner … caught up in a dream of the past … forced to dig down 
inside oneself ’, ultimately this lack of resolution seems to suggest that Masako can 
only ultimately flee her oppression, rather than confront it entirely.26

Furthermore, Masako’s ability to escape the gendered power of the urban space is 
at odds with the narratives of the other women, who are trapped within permanent 
cycles of subordination. Kuniko, for instance, is a victim of negative body-image 
and obsessive consumption, which has led her into an insurmountable amount of 
debt: ‘the credit line she’d run up decking herself out in clothes and accessories 
meant that she was still scrambling today … the interest alone was now so crushing 

23  Seaman, ‘Inside OUT’, 212–213.
24  Kirino, Out, 519.
25  Kirino, Out, 519.
26  Kirino, Out, 520.
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that she had no idea whether she was even paying off the principal any more …’.27 
Kuniko’s indoctrination into a capitalist narrative of feminine behaviour and her 
resultant obsession with being sexually desirable brings her to other misfortune; 
enamoured by Satake’s advances, she is murdered and sent to Masako’s business for 
dismemberment. Kirino does not through her narrative of criminal agency provide 
substantive alternatives to patterns of social and economic oppression, suggesting 
instead that such avenues do not exist within the boundaries of normal society.

On the other hand, Dance is concerned with the identification of an individual 
space within the homogeneity of urban society. Key to this narrative conceit is 
Murakami’s characteristic engagement with the surreal and the creation of a shared 
dream space that connects and unifies his seemingly disparate characters in deeply 
personal and cathartic ways. As Susan Napier suggests, ‘by using a few fantastic 
touches, Murakami creates extraordinary vivid “other worlds” characterized by 
dreams, ghosts, and magic that still speak eloquently of contemporary Japan’.28 
In Dance, this space takes the form of a mysterious floor within the ultra-modern 
l’Hotel Dauphin in Sapporo, which functions as a conduit between the real world 
and another world inhabited by the ‘Sheep-man’, who serves as a cryptic spirit 
guide for the protagonist. This zone is visited not only by the protagonist, but also 
his aforementioned teenaged ward, Yuki, and Yumiyoshi, a concierge at the hotel 
and the protagonist’s eventual love interest.

The world of the ‘Sheep-man’, imbued with the spirit of the earlier Dolphin, 
mirrors  the domestic space for the protagonist as a site of individuality and 
escape from  the homogenous urban. As the Sheep-man remarks: ‘This  is 
your world  …  If  you’re seeking it, it’s here. The place was put here for 
you … Special … To keep things from falling apart. To keep you from forgetting.’29 
This dialogue has cathartic significance for the protagonist, allowing him to 
examine himself and his sense of ennui:

I poured out the story of my life  …  How I managed to support myself. 
Yet never managed to go anywhere … How nothing touched me. And I touched 
nothing  …  How I worked like a fool for things that didn’t [matter]  …  How 
I barely made the connection to this place. This place I didn’t know but had this 
feeling that I was part of … that maybe I knew … I belonged to.30

As Hantke contends, the dream space of Dance and its connection to the spirit of 
the old Dolphin Hotel as a place of belonging thus fulfils the role of a common 
trope of noir literature:

27  Kirino, Out, 19–22.
28  Susan Napier, The Fantastic in Modern Japanese Literature (London and New York: Routledge, 1996), 207.
29  Murakami, Dance Dance Dance, 84.
30  Murakami, Dance Dance Dance, 82–83.
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the motif of the spatial other … the existence of a space outside the [claustrophobic 
and deterministic] noir universe  …  [which] serves as an object of utopian 
desire …  for characters weighed down by existential pressures, chafing against 
urban grittiness, and suffering from isolation and alienation. It is a place of vague 
memories or unfulfilled promises. In the attempt to escape, characters must cross 
the boundaries that encircle the noir universe.31

For the protagonist, this is achieved through a physical act of ‘crossing’ between 
worlds, both in his decision to join Yumiyoshi in Sapporo and thus take new 
control over his destiny, but also in their shared act of confronting the horror of the 
‘other world’ within the dream space, ostensibly the world of the dead, by passing 
through a wall in the Sheep-man’s office, where:

time wavered  …  gravity lost its force. Memories, old memories, like vapour, 
wafted up. The degeneration of my flesh accelerated. I passed through the huge, 
complex knot of my own DNA … My body decomposed, blew apart—and was 
whole again.32

This act is one of renewal in which the protagonist is washed clean of the burden 
of his past and is thus able to look towards the future.

This ‘other world’ thus functions as Hantke’s border between the oppressive urban 
space, replete with painful memories and inhibiting ties, and the protagonist’s 
liberation and self-actualisation. Nevertheless, it also constitutes a source of 
narrative mystery. Indeed, entering a similar fugue during a trip to Hawaii, 
the protagonist encounters:

six skeletons in all … All sat in natural positions. One man … had his line of 
vision fixed on a television. Another was bent over a table still set with dishes, the 
food now dust. Yet another, the only skeleton in an imperfect state, lay in bed. Its 
left arm was missing from the shoulder.33

These figures seemingly correlate to a number of people with whom the protagonist 
has interacted, and who have all suffered mysterious death or disappearance; 
nevertheless, the significance of this experience and of their deaths is never truly 
resolved. In this way, it is evident that Murakami seeks to disable the reader’s 
expectations of the detective narrative as a self-contained space, and thus enables 
a more open-ended, if ultimately surrealistic, approach to themes of the self 
and society.

31  Hantke, ‘Postmodernism and Genre Fiction’, 11.
32  Murakami, Dance Dance Dance, 391.
33  Murakami, Dance Dance Dance, 271.
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Conclusion
Japanese authors in the post-war period have creatively engaged with and developed 
the literary tropes of the detective genre in order to problematise elements of 
modern urban society. Namely, these authors, including Haruki Murakami and 
Natsuo Kirino, have inverted the typical tropes of the genre to reflect the changing 
roles and responsibilities of the individual in the cities of contemporary Japan. 
Each author has nonetheless taken a different approach; where Murakami’s stoic 
hard-boiled protagonist is largely concerned with the rectification of domestic 
and psychological disharmonies through the transformative power of the surreal 
‘other’, the females in Kirino’s Out use criminal acts to assert their economic and 
social independence.

Correspondingly, such treatments investigate the ways in which the emergent 
dominance of capitalist centres of consumption have formed new spaces, both 
domestic and industrial, on the fringes and in the hidden spaces of society, in which 
individual narratives of power and agency have been adapted and redeveloped 
to allow individuals the chance for self-actualisation but which also largely 
serve to reinforce a dystopian status quo replete with issues of sexual violence 
and socioeconomic oppression. In this way, the ultimate value of this literature 
as an agent of practical change is questionable; nevertheless, the anti-detective 
novel arguably functions as an engaging critique of hegemonic narratives in the 
urban space.
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Australian student visas: Assessing 
how the GTE requirement is assessed

NISHADEE PERERA

Abstract
Australia is a country that has long sought to be competitive in the 
international education sector, for the purposes of both revenue generation 
and contribution towards Australia’s social fabric. However, it has also 
historically had ambivalent views concerning migration, since the days of the 
‘White Australia’ policy. Given this socio-legal background, on 5 November 
2011 the Genuine Temporary Entrant (GTE) requirement was introduced as 
part of Australia’s Student Visa Program. It sought to maintain the integrity 
of Australia’s international education sector, as well as enhance the sector’s 
global competitiveness. However, industry experts have expressed concern 
over the requirement, suggesting that its application has been subjective and 
lacked transparency. This essay examines the GTE requirement through two 
cases submitted for review to the Migration Review Tribunal (MRT), to 
consider whether these concerns are evident at an appellate level. The essay 
will compare Australia’s requirements with Canada’s, taking into account 
broader policy objectives and the aforementioned goals. It will conclude that 
Australia’s GTE test is subjective, evidenced by unclear and inconsistent 
decisions that lack transparency.

Introduction: A background to the 
GTE requirement
The Genuine Temporary Entrant (GTE) requirement was introduced on 
5 November 2011, as part of a series of reforms pursuant to a strategic review 
commissioned by then Minister for Immigration Chris Bowen and then Minister 
for Education Chris Evans to enhance the competitiveness and maintain the 
integrity of the Australian Student Visa Program.1 The GTE requires the minister 
to be satisfied that the applicant genuinely intends to stay in Australia temporarily, 

1  Michael Knight, ‘Strategic Review of the Student Visa Program’ (Report, Australian Government, 30 June 
2011), v, x; Department of Immigration and Border Protection, Review of the effectiveness of the Genuine Temporary 
Entrant (GTE) requirement (2013) 4.
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having regard to the applicant’s circumstances, immigration history and ‘any other 
relevant matter’.2 These Schedule 2 requirements for the Student (Temporary) 
(Class TU) visas are given further guidance by Ministerial Direction No. 53 made 
under section 499 of the Migration Act 1958 (Cth). Though these directions do 
not force decision-makers to make a particular conclusion in individual cases, and 
decision-makers can take other factors into account, they are highly instructive 
and are meant to ensure consistent application of the regulation.3 Whilst the 
legislation maintains that a visa must be granted if an applicant satisfies the criteria, 
the subjectivity of the test and its consequent application has raised concerns for 
a number of education providers.4

Under the Howard Coalition Government, there was an apparent nexus between 
obtaining a student visa and gaining permanent residency in Australia.5 During 
this period, the international education sector became Australia’s third largest 
source of export income by contributing $16.3 billion to the Australian economy 
in 2010–2011 and generating over 100,000 jobs.6 However, such a nexus appears to 
have been cynically branded as the ability to ‘buy’ permanent residency in Australia 
‘for the cost of a two year VET level qualification’.7 As a result, the Knight review 
recommended that Australia ought to have ‘more sensible criteria’ to ensure that 
the sector’s integrity is not being ‘undermined by people seeking a migration 
outcome rather than an educational outcome’.8 Therefore, the goals of the GTE 
requirement appear to be one of maintaining integrity, in the context of a wider 
goal of global competitiveness.

However, education providers heavily question whether the GTE requirement is 
in fact ‘sensible’. Following an internal review of the GTE requirement by the 
Department of Immigration and Border Protection (DIBP) in 2013, a series 
of  international education providers such as the Independent Schools Council 
of Australia, English Australia, and the Australian Council for Private Education 
and Training submitted reports outlining their concerns.9 It ought to be noted, 

2  Migration Regulations 1994 (Cth), sch 2, paras 570.223, 571.223, 572.223, 573.223, 574.223, 575.223, 
576.222.
3  See Howells v Minister for Immigration & Multicultural & Indigenous Affairs (2004) 139 FCR 580, 587–598; 
SAAC v Minister for Immigration & Multicultural & Indigenous Affairs (2004) 85 ALD 202, 220.
4  Migration Act 1958 (Cth), s 65.
5  Sudrishti Reich, ‘Changes in the Student Visa Program – Expected and Other Consequences’ (2012) 51 
Immigration Review Bulletin 1, 5.
6  Australian Bureau of Statistics, ‘Australian Social Trends – International Students’ (Catalogue no. 4102.0, 
December 2011) 1. www.ausstats.abs.gov.au/ausstats/subscriber.nsf/LookupAttach/4102.0Publication14.12.113/
$File/41020_International_Dec2011.pdf. 
7  Reich, above n 5, 6.
8  Knight, above n 1, xi.
9  Independent Schools Council of Australia, Submission to Department of Immigration and Border 
Protection, Review of the Genuine Temporary Entrant (GTE) requirement, 28 March 2014; English Australia, 
Submission to Department of Immigration and Border Protection, Review of the Genuine Temporary Entrant 
requirement, 21 March 2014; Australian Council for Private Education and Training, Response to Department 
of Immigration and Border Protection, Review of GTE Criteria, March 2014.
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however, that those who made submissions are private education providers, 
suggesting that the GTE requirement primarily affects that particular portion of 
the international education sector.

Principally, the submissions pointed to the subjective nature of the test, which 
raised issues of whether the DIBP officer conducting the interview correctly 
understood the nature of the international education sector in order to apply the 
test.10 Furthermore, some reports indicate that the GTE requirement was one of 
many factors that contributed to a downturn of $2.5  billion in revenue in the 
international education sector.11 While DIBP advised that a series of quality 
assurance measures had been implemented, the submissions of the education 
providers’ concerns were made subsequent to DIBP’s review.12 Ultimately, it is 
questionable whether the ‘assurance measures’ are sufficient. A fundamental aspect 
of maintaining the integrity of the sector, and Australia’s international reputation 
more broadly, and thus competitiveness, is to have decision-making procedures 
that are transparent and accountable.13 It is unclear whether the GTE requirement 
in its current form strikes a balance between the flexibility such a subjective test 
provides, and the requisite transparency and accountability needed to maintain the 
integrity that was the goal of the reforms.

This essay will examine the GTE requirement by looking at two cases submitted 
for review to the Migration Review Tribunal (MRT), and evaluate whether 
concerns of subjectivity and transparency are legitimate. Considering the GTE 
requirement from the perspective of its aforementioned goals, and taking into 
account Australia’s broader economic and foreign policy objectives, the article 
will then compare Australia’s GTE requirement to that of Canada. Ultimately, it 
will argue that Australia’s test is in fact subjective, and the reasoning for decisions 
can be unclear, appear inconsistent and lack transparency. Whilst it is within a 
sovereign state’s power to decide whom to admit into their country, Australia must 
consider whether the current subjective and apparently inconsistent application of 
the GTE requirement aligns with Australia’s broader economic interests and how 
this affects Australia’s international reputation.14

10  Immigration National Office, ‘PAM3: GenGuideG, Student visas – Visa application & related procedures’ 
(Procedure Advice Manual, 5 November 2011) 1; Independent Schools Council of Australia, above n 9, 2–3; 
English Australia, above n 9, 4–5.
11  Mark Glazbrook, GTE requirements hurting both international students and the economy (20 January 2014) 
Migration Solutions, www.migrationsolutions.com.au/news/gte-requirements-hurting-both-international-
students-and-the-economy/, citing a publication by Deloitte Access Economics.
12  Commonwealth Ombudsman and Overseas Student Ombudsman, Submission to Department of 
Immigration and Border Protection, Future for Streamlined Visa Processing Discussion Paper, 16 December 2014, 4.
13  Joo-Cheong Tham and Beth Gaze, ‘Accountability and Transparency Under the Subclass 457 Visa Program: 
Is There a Cause for Concern?’ (2014) 21 Australian Journal of Administrative Law 139, 140, 143.
14  Catherine Dauvergne, Humanitarianism, Identity, and Nation: Migration Laws of Australia and Canada 
(UBC Press, 2005) 52.
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Case studies
The following cases had contrasting outcomes. The facts are outlined separately 
with the reasoning later contrasted to highlight the apparent inconsistencies.

Facts of decision A
The applicant was a Macedonian national and applied for a Student (Temporary) 
(Class TU), subclass 572 visa, with his wife and children as secondary applicants.15 
Entering Australia in 2010, he had completed a series of English courses,16 and 
certificates relating to engineering as he had an engineering qualification in 
Macedonia.17 The applicant also had his father, brother, family home and a joint-
business with his brother in Macedonia. Hoping to take on a supervisory and 
management role in the business, he studied for a Diploma of Management.18 
After falling ill in 2014, he decided that he would be unable to undertake the 
physical strain that his previous qualifications required. Thus he decided to embark 
on an IT qualification and he enrolled in an Advanced Diploma of Network 
Security. This diploma required the 572 visa under consideration.19 The Tribunal 
found that the applicant failed to satisfy the GTE requirement.20

Facts of decision B
The applicant was a Pakistani national, and had entered Australia in order to study 
IT. Changing his mind, he decided to study for a Diploma in Business. 21 Deciding 
that he needed specific industry skills to engage in business, he decided to study 
an automotive specialist course. The institution where he had undertaken these 
courses closed down, and he decided to go back to studying business at a different 
institution. After enrolling in a Diploma of Management, he discovered a love 
of baking and pastry. Consequently, he enrolled in retail baking, and obtained 
employment in a cheesecake shop. Afterwards, he once again enrolled in a Diploma 
of Business, but discontinued these studies in order to pursue studies in advanced 
baking. Afterwards, he enrolled in a Diploma of Marketing, which required the 
572 visa under consideration.22 Here, the Tribunal found that the applicant did 
satisfy the GTE requirement.23

15  1408418 [2014] MRTA 2824 (24 November 2014).
16  Ibid [18].
17  Ibid [19].
18  Ibid [22].
19  Ibid [17].
20  Ibid [55].
21  1410343 [2014] MRTA 2939 (5 December 2014).
22  1410343 [2014] MRTA 2939 (5 December 2014) [10].
23  Ibid [19].
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Comparing the reasoning in both decisions
The reality of a subjective test is that different people may come to different 
conclusions. It is easy to inject doubt into the reasoning of the Tribunal members, 
however, as the subjective nature of the GTE requirement has been acknowledged;24 
mere subjectivity does not appear to be an issue for legislators. Instead, it is more 
valuable to contrast the two decisions in order to highlight the inconsistencies 
in the application of the GTE requirement and factors provided in Ministerial 
Direction No. 53.

In decision A, the Tribunal member appears to have simply not believed the 
applicant’s career path. She states that his decision to gain an IT qualification was 
a means of staying in Australia.25 However, in decision B, the Tribunal member 
states that studying IT is a ‘classic case’26 and did not question the applicant’s true 
motives. Furthermore, the applicant in decision B appears to be far more indecisive 
in his career path. It appears that the Tribunal member was heavily swayed by a 
romantic and idealistic story of discovering a passion. Whilst this applicant did 
explain his goals with a business plan, so did the applicant in decision A. In fact, 
the applicant in decision A already had a business to go back to. If anything, 
applicant A’s career path is arguably more persuasive in arguing that he will return 
to Macedonia.

In decision A, the Tribunal member stated that a business, home, brother and 
father do not provide a sufficient incentive to return to Macedonia,27 whereas in 
decision B, the family and business in Pakistan appear to be sufficient. Further, in 
decision B, the applicant appears to intend to set up a new business, suggesting the 
family business is even less of an incentive to return than in decision A. In coming 
to this conclusion, the Tribunal member in decision A states that the applicant 
had been able to manage the business over Skype for four years, and therefore has 
no reason to return,28 notwithstanding the applicant explaining that he needed to 
be there to structurally expand the business and purchase new equipment.29 It is 
unclear why the applicant’s reasons are unpersuasive, as the Tribunal does accept 
that ‘IT knowledge may be useful in the fabrication trade and the running of 
a business’.30

24  Immigration National Office, above n 10, 1.
25  1408418 [2014] MRTA 2824 (24 November 2014) [50].
26  1410343 [2014] MRTA 2939 (5 December 2014) [12].
27  1408418 [2014] MRTA 2824 (24 November 2014) [47].
28  Ibid.
29  Ibid [36].
30  Ibid [37].
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Using country information on Macedonia, the Tribunal member in decision A 
cites Australia’s education system as an incentive to stay.31 However, in decision B 
the Tribunal member does not question Pakistan’s education system, even though 
he clearly puts his mind to the issue.32 World Bank data suggests that Macedonian 
education is in fact better than Pakistan with respect to primary, secondary and 
tertiary enrolment, as well as youth literacy.33 While Tribunal members may not 
be compelled to enquire to this level of depth, available country information 
demonstrates the inconsistencies in decision-makers’ reasoning.

Ultimately, there are inconsistencies in the application of determinative factors, 
made evident when comparing the reasoning of these two decisions. This analysis 
does not suggest that the final outcomes were incorrect; rather, the inconsistency as 
the result of a subjective test affirms the concerns of many international education 
providers. In order to consider whether there is a more appropriate test, it is helpful 
to consider the approach of one of Australia’s global competitors: Canada.

The Canadian system
Much like Australia, Canada is a country of immigrants which seeks to enhance 
and grow its labour force using immigration.34 The international education sector 
is part of this broader immigration policy, while it is also an export.35 Similar to 
Australia, Canada has a temporary entrant requirement, which requires a visa 
officer to be satisfied that a foreign national will leave Canada by the end of 
their authorised period of stay. 36 The visa officer is to consider numerous factors, 
including financial and personal ties to the applicant’s country of origin, past 
immigration attempts, whether the applicant has overstayed their visa in other 
countries and whether they have a criminal past. On its face, the Canadian test and 
the GTE requirement appear similar. However, the Canadian context seems to 
provide greater likelihood of consistent application. In particular, there is provision 
for dual intent. Further, it is common for temporary resident visa cases to go to 
judicial review on the grounds of unreasonableness, which helps create precedent 
for consistent application of the provision.

31  Ibid [43].
32  1410343 [2014] MRTA 2939 (5 December 2014) [15].
33  World Development Indicators, Literacy rate, youth total (% of people ages 15–24) (2014) The World Bank, 
data.worldbank.org/indicator/SE.ADT.1524.LT.ZS/countries; World Development Indicators, School enrollment, 
primary (% net) (2014) The World Bank, data.worldbank.org/indicator/SE.PRM.NENR/countries; World 
Development Indicators, School enrollment, secondary (% net) (2014) The World Bank, data.worldbank.org/
indicator/SE.SEC.NENR/countries; World Development Indicators, School enrolment, tertiary (% gross) (2014) 
The World Bank, data.worldbank.org/indicator/SE.TER.ENRR/countries.
34  Catherine Dauvergne, above n 14, ch 3.
35  Mary Crock and Kerry Lyon (eds), ‘National Skilling – Migration, Labour and the Law’ (Working Paper 
No. 11, Asia Pacific Migration Research Network, 2002) 26–45.
36  Immigration and Refugee Protection Regulations, SOR/2002-227, s 179(b).
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Firstly, the dual intent provision is stipulated in section 22(b) of the Immigration 
and Refugee Protection Regulations, and states that a foreign national’s ‘intention to 
become a permanent resident does not preclude them from becoming a temporary 
resident’.37 Decision-makers are given further guidance through Operation 
Bulletins, which provides that there may be instances where an applicant might 
have a longer-term plan in mind, but ‘the onus is on the applicant to establish that 
they are a bona fide temporary resident that will leave Canada by the end of the 
period authorised for their stay’.38 While this provision has also attracted criticism 
in Canada due to misapplication,39 section 22(b) makes clear to decision-makers 
that a long-term, potential plan of permanent residency does not bar a prospective 
international student from applying for a visa.40

Essentially, Canada’s main concern appears to be temporary entrants overstaying 
their visa, as opposed to the Australian concern of ‘buying permanent residency’.41 
However, like Canada, Australia does provide for talented, trained individuals to 
stay in Australia and enter the labour force through Australia’s Skilled Migration 
Program. Therefore, the economic goals of the Student Visa Program can be 
twofold: increasing revenue by using education as an export, and increasing 
Australia’s output by increasing, in certain sectors, the supply of a potential labour 
force. Therefore, to bar an applicant due to a potential longer-term plan appears 
inconsistent with Australia’s wider economic goals. Moreover, Canada seems to 
maintain the integrity of their system by requiring the applicant to be enrolled 
in a ‘designated learning institution’.42 This appears to be similar to Australian 
requirements such as enrolment in an institution listed on the Commonwealth 
Register of Institutions and Courses for Overseas Students (CRICOS). It is 
unclear why Australia needs the GTE requirement to maintain the integrity of 
the international education sector if student visas can be controlled through other 
mechanisms.

Secondly, in Canada, there appear to be more cases in which the temporary resident 
requirement goes to judicial review on the grounds of unreasonableness.43 While 
this does signify an expansion of judicial review on unreasonableness grounds, 
which is arguably undesired in Australia’s administrative law context,44 decisions 

37  Immigration and Refugee Protection Regulations, SOR/2002-227, s 22(b).
38  Citizenship and Immigration Canada, ‘Operational Bulletins 131 – Application of Dual Intent’ (Operational 
Manual, July 6 2009) www.cic.gc.ca/english/resources/manuals/bulletins/2009/ob131.asp.
39  Standing Committee on Citizenship and Migration, House of Commons, Protecting Canada and Canadians, 
Welcoming the World: A Modern Visa System to Help Canada Seize the Moment (2014) 18. 
40  Citizenship and Immigration Canada, above n 38. 
41  Reich, above n 5, 6.
42  Immigration and Refugee Protection Regulations, SOR/2002-227, s 219.
43  See for example: Japal Singh Dhanoa v The Minister of Citizenship and Immigration [2009] FC 729; Tharsini 
Thiruguanasambandamurthy v The Minister of Citizenship and Immigration [2012] FC 1518; Jaspreet Singh Momi v 
The Minister of Citizenship and Immigration [2013] FC 162.
44  Robyn Bicket, ‘Controlling Immigration Litigation: The Commonwealth Perspective’ (2010) 63 Australian 
Institute of Administrative Law 40, 41–42.
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from the courts have provided clearer guidance for the application of the test. 
It must be noted that reasonableness is itself an imperfect test.45 However, for many 
applicants, a judge’s decision would allow for more consistent application due to 
the precedential weight a judgment carries. Coupled with the dual intent provision 
in section 22(b), judicial review in Canada has explicitly created precedent as to the 
purposes of dual intent and the temporary entrant requirement; namely to avoid 
over-generalisation of applicants’ motives,46 and to limit, as Harrington J stated, 
‘sanctimonious’ reasoning, such as Canada ‘is more of a draw’47 than the applicant’s 
home country. Overall, the increased judicial review of Canada’s system may not 
necessarily be desired in Australia; however, this context is important in analysing 
the consistent application of a highly discretionary and subjective test such as the 
temporary entrant requirement.

Conclusion
The GTE requirement was introduced to enhance the integrity of Australia’s 
international education system, while maintaining its global competitiveness. 
With these goals in mind, from an economic and foreign policy perspective, the 
inconsistencies of the test are problematic. Due to the highly subjective nature of 
the test, the inconsistencies in application are evident when comparing decisions 
with similar circumstances, but opposite results. From this perspective, the 
concerns of international education providers appear valid. An inconsistent, highly 
subjective test that consequently lacks transparency damages the sector. The test 
appears to be at odds with Australia’s economic goals of increasing revenue from 
the sector and such a test can damage the reputation of Australia’s international 
education sector, which can have further ramifications in Australia’s foreign affairs. 
Moreover, the integrity of the system can be maintained using other means, such 
as restricting registered courses. While global competitors such as Canada may 
have a similar requirement, the context of the test is different. The Canadians make 
provision for dual intent in order to bring clarity to the application of the test 
and the nature of judicial review in Canada more readily provides oversight and 
guidance, which ensures consistent and sound reasoning. If Australia truly desires 
to ensure the integrity of the international education sector, while maintaining 
its competitiveness and value as an export, Australia needs to reconsider the 
application of the GTE requirement, and decide whether it actually aligns with 
Australia’s broader economic and foreign policy goals.

45  Chris Wheeler, ‘What is “fair” and “reasonable” depends a lot on your perspective’ (2014) 22 Australian 
Journal of Administrative Law 63, 68-69.
46  Tharsini Thiruguanasambandamurthy v The Minister of Citizenship and Immigration [2012] FC 1518, [16], 
[20], [32].
47  Japal Singh Dhanoa v The Minister of Citizenship and Immigration [2009] FC 729, [16].
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Ezra Pound’s Imagist theory and 
T .S . Eliot’s objective correlative

JESSICA MASTERS

Abstract
Ezra Pound and T.S. Eliot were friends and collaborators. The effect of this 
on their work shows similar ideas and methodological beliefs regarding 
theory and formal technique usage, though analyses of both theories in 
tandem are few and far between. This essay explores the parallels between 
Pound’s Imagist theory and ideogrammic methods and Eliot’s objective 
correlative as outlined in his 1921 essay, ‘Hamlet and His Problems’, and 
their similar intellectual debt to Walter Pater and his ‘cult of the moment’. 
Eliot’s epic poem, ‘The Waste Land’ (1922) does not at first appear to 
have any relationship with Pound’s Imagist theory, though Pound edited 
it extensively. Further investigation, however, finds the same kind of 
ideogrammic methods in ‘The Waste Land’ as used extensively in Pound’s 
Imagist poetry, showing that Eliot has intellectual Imagist heritage, which in 
turn encouraged his development of the objective correlative. The ultimate 
conclusion from this essay is that Pound and Eliot’s friendship and close 
proximity encouraged a similarity in their theories that has not been fully 
explored in the current literature.

Introduction
Eliot’s Waste Land is I think the justification of the ‘movement,’ of our modern 
experiment, since 1900 
 —Ezra Pound, 1971

Ezra Pound (1885–1972) and Thomas Stearns Eliot (1888–1965) were not only 
poetic contemporaries but also friends and collaborators. Pound was the instigator 
of modernism’s first literary movement, Imagism, which centred on the idea of the 
one-image poem. A benefit of Pound’s theoretically divisive Imagist movement 
was that it prepared literary society to welcome the work of later modernist poets 
such as Eliot, who regularly used Imagist techniques such as concise composition, 
parataxis and musical rhythms to make his poetry, specifically ‘The Waste Land’ 
(1922), decidedly ‘modern’. It is arguable that one of the reasons ‘The Waste 
Land’ has specific Imagist influences is because Pound edited it in great depth. 
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Also  notable is that one of the theories for which Eliot is most known—the 
objective correlative, published in 1921 in ‘Hamlet and His Problems’—is distinctly 
similar to Pound’s ideogrammic method, also known as ‘super-position’, explained 
and published five years earlier in Gaudier-Brzeska (1916).

This essay sequentially examines Pound’s Imagist theory, Pound’s and Eliot’s debts 
to past theorists, Eliot’s theory of the objective correlative and its relationship 
to Pound’s super-position or ideogrammic method, and the resulting impact 
of Imagism on the composition of ‘The Waste Land’. Eliot’s ‘The Waste Land’ 
is used as a case study to identify the theoretical relationship between Pound’s 
Imagism and Eliot’s theory and poetry, whilst Pound’s and Eliot’s shared scholarly 
influences are investigated to highlight the common similarities in their famous 
theoretical arguments.

Imagism and the cult of the moment
By the summer of 1912, Pound had first referred to a poem as ‘Imagist’, and 
by November 1912 he had published his own volume of poetry, Ripostes, with 
T.E. Hulme’s five Imagist poems as an appendix, titled ‘The Complete Poetical 
Works of T.E. Hulme’. Defining the Imagist Image became more elaborate 
once it became evident that Pound’s poetic theory did not remain static but was 
constantly evolving over the lifespan of Imagism and Vorticism. However, the 
most enduring definition of the Image was published in ‘A Few Don’ts’ (1913) 
as follows:

An ‘Image’ is that which presents an intellectual and emotional complex in an 
instant of time … It is the presentation of such a ‘complex’ instantaneously which 
gives that sense of sudden liberation; that sense of freedom from time limits and 
space limits; that sense of sudden growth, which we experience in the presence 
of the greatest works of art.

Pound’s most thorough explanation of the ideogrammic method or super-position 
is in the essay ‘Vorticism’, which states: ‘the one image poem’ is a form of super-
position  …  it is one idea set on top of another’ (1914). His most well-known 
example is ‘In a Station of the Metro’; ‘one idea set on top of another’ is structurally 
replicated so the reader can see the precise moment of interaction but because the 
lines are not enjambed, the ideas are kept distinctly separate (Lewis 2010: 10).

‘In A Station of the Metro’
The apparition of these faces in the crowd;
Petals on a wet, black bough.

As an interpretive metaphor, the comparison makes clear that super-position in an 
Image is about the relationship between two ideas where no complete merger will 
ever take place. The ‘Image’ occurs in the act of mind and lies after and between the 
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two images: after, in that it is the poem’s experience of fusion; and between, in that 
it lies between where the two images meet. The result of Pound’s super-position is 
a density and energy made from a perfect combination of words that it creates for 
its author an equation for both emotion and an intellectual experience. Korn notes 
that the ‘emotional charge which intensifies language has “come upon” the intellect 
of the reader and fused with it, forming a new mode of experience  …  [while 
remaining as] words on the page’ (1983: 83). The Image creates movement within 
the subconscious and Altieri notes that perhaps the poet ‘can be the only true 
realist because the true pressures of his limited form and his linguistic skills might 
make it possible to capture the vitality of objects and ideas’ (1976: 109–110). 
Through limiting the poetic form to succinct, direct language, the poet can bring 
to the surface the vibrancy contained in a complex, leaving it free to pulse with 
poetic energy as the poet intended.

It is likely that Pound’s Imagist idea of super-position influenced the theory and 
development behind Eliot’s objective correlative—if the same conclusion was 
not arrived at separately—as both ideas present the idea of a poetic ‘equation’ 
for emotional or psychological response within a reader. Knowing that Eliot and 
Pound were close acquaintances and that Eliot was affiliated with the Imagists 
even though he was not technically categorised as an ‘Imagist’ himself, means that 
it is likely Pound’s theories filtered into Eliot’s own literary developments. Which 
begs the question: when Eliot is equating images in ‘The Waste Land’ with the 
intention to create a new emotional poetic experience, is he using the Imagist idea 
of super-position, his own idea of the objective correlative, or are the two ideas one 
and the same? The answer is likely to be a mix of all of the above; whilst Cooper 
calls Eliot’s objective correlative ‘a theory of how works of art convey not just 
ideas or themes but the full breadth and textures of experience’ (2006: 62), Beasley 
reminds her readers that Pound ‘Designated the “Image” [to be] … the effect that 
happens after the poem’ (2007: 39) which includes the emotional response as well 
as the mental process.

Kenner describes Pound’s Imagism as:

energy … [and] effort. It does not appease itself by reproducing what is seen, but 
by setting some other seen thing into relation … The ‘plot’ of the poem is the 
mind’s activity, fetching some new thing into the field of consciousness. The action 
passing through any Imagist poem is a mind’s invisible action discovering what 
will come next that may sustain the presentation … (1971: 186).

Kenner’s Image is an active complex, existing within the boundaries of the poem 
but filled with energy; not only of the words themselves but of the relationships 
between them and the direct correlations that the mind makes, therefore sustaining 
both the active and creative mind. Hakutani (1992: 48) suggests that the reason 
for Pound’s insistence for why a poetic image must be active instead of passive is 
because a poem is not a description of something, but as Aristotle had stated in 
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Poetics (Butcher 2009), an action. Pound’s description of his ‘metro emotion’ in 
‘In  a Station of the Metro’, described as him having seen ‘suddenly a beautiful 
face, and then another and another …’ (Pound 1914) was translated from feeling 
into dynamic sensorial experience through the use of the active word ‘apparition’. 
Pound ‘approaches Aristotelianism in his insistence  …  [that] according to his 
experience, this particular image instantly transformed itself into another image’ 
(Hakutani 1992: 48), as Aristotle declared in Poetics, the poet ‘must represent 
men either as better than in real life, or as worse, or as they are’ (Butcher 2009), 
meaning that for the concept of representation to mean something, there has to 
be something in reality to represent. Neither Eliot nor Aristotle talk about an 
‘inward looking reproduction of the workings of the poet’s mind’ (Olsen 2012: 6); 
imitation, as Aristotle saw it and the objective correlative agrees, ‘points outwards’ 
(Olsen 2012: 6). Whilst a phenomenon worthy of a poet’s imitation might be the 
traditional epic in Aristotle’s day, Eliot might have found that a scene would be a 
befitting objective correlative of a modern poet’s reaction.

Eliot did credit Hulme with ‘an infusion’ to his early thought, specifically 
regarding the opposition of ‘Classicism’ to ‘Romanticism’  …  In composing an 
Image, writes Hulme, the poet selects ‘certain images which, put into juxtaposition 
in separate lines, serve to suggest and to evoke the state he feels.’ Hulme likens 
[this] to ‘a  chord in music: They unite to suggest an image that is different to 
both.’ … The  important point for our purposes is that the sum of two images 
forms a third … the ‘Image’ is a relation, but also a union [that is] initiated or 
inspired by a relation (Lewis 2010: 110).

It is undeniable that both Eliot and Pound have creative debts to the past, including 
strong influences from the French Symbolists, Henri Bergson and in particular, 
English writer and critic Walter Pater. Walter Pater (1839–94) wrote of unequalled 
moments ‘streaming by’ (Kenner 1971: 182) and defined the Paternian image as ‘an 
attention which, rescuing … [the moments] from the flux of time, will render them 
static, hence pictorial’ (Kenner 1971: 182). Bornstein (1977: 44) referred to a list of 
‘aesthetic debts’ that Pound had owing to Pater that was based upon an ‘emphasis 
on … [and] cult of the moment’. Pater introduced the idea that in a ‘whirlpool’ 
of impressions, of the ‘inward world of thought and feeling … art comes to you 
proposing frankly to give nothing but the highest quality to your moments as they 
pass, and simply for those moments’ sake’ (Pater 1868). Pound’s intense interest 
in arresting and capturing moments to create an Image is in opposition to typical 
Romantic poetry that favoured sequential development. Rendering Pater’s images 
‘static, hence pictorial’ as Kenner (1971) defines it above adds a fundamentally 
diachronic nature to them.

In a different sense, Eliot too, has debts to Pater, though his are less obvious in their 
construction. Eliot’s ‘emotion which is inexpressible, because it is in excess of the 
facts as they appear’ (Eliot 1921a) is very similar to Pater’s adulatory description 
of an ineffable ‘passion and energy [being] greater than any known issue of them 
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explains’ (Pater 1868). Significantly, however, their valuations are ‘diametrically 
opposed’ (DeLaura 1965: 430). Pater’s detailing of an artistic mechanism—that 
Sandro Botticelli from the Renaissance is an ‘entire’ artist because he suggests 
‘original sentiment’ that has not necessarily been elicited straight from the facts—
is inverted by Eliot who seemingly took what was ‘the objectionable imprecision 
and subjectivity’ (DeLaura 1965: 430) of Romantic judgements of success but 
retained the same elements of the aesthetic equation. Eliot was then able to apply 
a criterion of adequacy to Hamlet, which condemned the romantic art of the play 
and, subsequently for Eliot, provided a base for his objectively anti-Romantic 
theory of poetry and drama.

Eliot’s objective correlative
Part of the difficulty in properly defining Eliot’s ‘objective correlative’ stemmed 
from the numerous synonyms he used interchangeably to describe his theory. 
‘Hamlet and His Problems’ (1921a) uses several alternatives to form a picture of 
what an ‘objective correlative’ is:

‘Emotion’: defined as ‘feeling’ (twice), ‘feelings’ (once), ‘state of mind’ (once).

‘Correlative’: defined as ‘equivalence’ (twice), ‘equivalent’ (twice), ‘adequacy’ (once).

‘Objective’:

a) First used to describe sensorially perceived objects: ‘external’ (twice), ‘out there’ 
(once).

‘Objective’:

b) Secondly appears in the forms ‘adequate’ (once) [‘adequate equivalent for it’], 
‘exact’ (once) [‘exact equivalence’], ‘objectify’ (once).

(Frank 1972: 312)

Although Washington Allston had used the term ‘objective correlative’ nearly a 
century earlier, it first became a well-known phrase under Eliot’s name. In the 
‘Introductory Discourse’ of his ‘Lectures on Art’, published posthumously in 
1850, the American poet and painter Allston proposed that ‘mental pleasures 
[or emotions] are produced when the senses convey impressions of the material 
world  …  so, too, is the external world to the mind; which needs, also, as the 
condition of its manifestation, its objective correlative.’ (Allston 1850: 15; cited 
in Wright 1970: 590) It is possible that Eliot had read Allston whilst at Harvard 
but if he was citing him it was most probably not consciously as he had correctly 
referenced the remainder of ‘Hamlet and His Problems’ (1921a).
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Eliot first cites Hamlet, the play, as the focus of his inquiry—not Hamlet, the 
protagonist—and then, as Stevenson (1954: 70) elucidates, Eliot delves into 
his explanation for the fact that there is a ‘central and peculiar difficulty [in the 
play … because] there is no objective equivalence in its events or in the actions of 
its other character’s for Hamlet’s expressed feelings of disgust’. The way to properly 
articulate feelings is through use of the objective correlative, as outlined below 
by Eliot (1921a):

The only way of expressing emotion in the form of art is by finding an ‘objective 
correlative’; in other words, a set of objects, a situation, a chain of events which 
shall be the formula of that particular emotion; such that when the external facts, 
which must terminate in sensory experience, are given, the emotion is immediately 
evoked.

Eliot does not give further clarification of the objective correlative, but rather 
offers it as fact. He deems Hamlet an artistic failure due to Hamlet’s outpouring 
of emotion compared to the seemingly mismatched events of the play. To express 
emotion, a corresponding objective event must occur because in Hamlet the 
play, Hamlet’s mother is not ‘an adequate equivalent’ for his disgust because it 
‘exceeds her’ (Eliot 1921a). Stevenson is critically aware that, unlike Shakespeare’s 
other plays, in Hamlet Shakespeare does not devote any portion of the play to 
‘demonstrating the cause or the inception of Hamlet’s feelings. It is almost wholly 
concerned with the moment by moment exposition of the consequence of these 
feelings’ (1954: 70). The  cause of Hamlet’s feelings is not thoroughly explored 
and it is possible this is the reason his feelings are not understood. Within the 
play, Hamlet is restrained by the progressive revelation of his emotions and their 
consequences and is not given the opportunity to explore his emotions or reason 
his way out of them; one of the main duties of his role is to watch them play out 
without himself or, even at times, the audience truly understanding why particular 
events were set in motion or connected to Hamlet.

Eliot (1921a) noted that the ‘artistic “inevitability” lies in this complete adequacy 
of the external to the emotion; and this is precisely what is deficient in Hamlet’. 
However, Hamlet ‘is dominated by an emotion which is inexpressible, because it is 
in excess of the facts as they appear’. For an audience to empathise with a character, 
they must express emotion on an approachable level associated with factual events 
but, more importantly, for an author to understand their character’s state of mind, 
the author must also understand their own emotions and feelings. The central 
concern for the objective correlative is ‘a need of the artist [and] his urge to 
search for an understanding of his own emotions or feelings’ (Frank 1972: 314) 
which is precisely the same function of Pound’s ideogrammic method. Both the 
objective correlative and Pound’s ideogrammic method are literary equations for 
authors to express emotions and feelings, who share them once they are ‘accessible 
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to contemplation’. In ‘Vorticism’, Pound states that a ‘given subject or emotion 
belongs to that artist, or to that sort of artist who must know it most intimately 
and most intensely before he can render it adequately in his art’.

However, when an objective event occurs, the witness to the event—such as 
Eliot—has no way of knowing the internal stimulus for the character’s emotions—
their  past experiences, their painful memories, etc. By Eliot’s definition, the 
character should operate out of the context of their lives and only within a strictly 
defined relationship of themselves to the event, and so without information 
being introduced that may explain out-of-character expression of emotion, 
there is only the emotion that can balance whatever event that has happened at 
a given time and little to no regard for a character’s past history or fluctuating 
mood. Frank  (1972:  312) also challenges Eliot’s assessment of Shakespeare by 
declaring that ‘a character’s overreaction or under-reaction is the necessary 
condition of both tragic catharsis and comic catastasis’, which, in turn, assumes 
that Hamlet’s overreaction is crucial in categorising the play as a tragedy because 
he is so dominated by inexpressible emotion. Whilst Eliot determines Hamlet’s 
inadequate show of balanced emotion to be the most harrowing thing about the 
famous tragedy, Frank cites the imbalance of human reason and emotion as the 
constituent that makes it tragic.

There is a direct relationship between the Poundian super-position as an equation 
for emotion or experience and Eliot’s objective correlative as an external ‘exact 
equivalen[t]’ (1921) for an author’s projected emotion. In Gaudier-Brzeska, when 
discussing the thought process prior to and during the conception of ‘In a Station 
of the Metro’, Pound refers to finding an ‘expression’:

I do not mean that I found words, but there came an equation … not in speech, 
but in little splotches of colour. It was just that—a ‘pattern’, or hardly a pattern, 
if by ‘pattern’ you mean something with a ‘repeat’ in it. But it was a word, the 
beginning, for me, of a language in colour (1970: 87).

Pound’s emphasis on needing an emotional equation to exist in order for an 
Image to be conveyed through an Imagist poem is a startlingly similar idea to Eliot’s 
theory, published in ‘Hamlet and His Problems’, that ‘the only way of expressing 
emotion [in  literature] is by finding  …  the formula of that particular emotion’ 
(1921a). Both critics expressed a desire to find an exact equation in literary form 
for emotion; whilst Pound is more painterly in his descriptions, Eliot’s is more 
schematised as Eliot was aware of basic Imagist principles even though his was 
written after Imagism’s heyday.
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Imagism in ‘The Waste Land’
Imagism in Eliot’s theory is more than a promotion of free verse. ‘The Waste Land’ 
and the objective correlative also utilise typically Imagist spare verse and juxtapose 
seemingly opposite words and images. Through appropriating Imagist techniques, 
Eliot learned that the ‘power of the poem  …  stems ultimately from Eliot’s 
ability to transcend the inherent confinements of language and to approximate 
an “intermediate area of meaning” which encompasses the response of individual 
readers’ (Gamlin 2010: 63) into the poem itself. The Imagist idea that the end 
result or experience of the poem can be more powerful than the poem itself was 
first coined by Pound whilst developing the idea of the super-positioned ‘Image’. 
He proposed that a psychological, almost Jungian experience could be had through 
poetry by provoking a reader into a transcendent state through a combination 
or ‘equation’ of sparse words that would lead to a fuller and richer aesthetic and 
artistic experience as their mind filled in the gaps.

Lewis (2010: 88) notes that Eliot’s comments at the time, such as one citing 
Imagists as ‘the starting point of modern poetry’ imply a perception of the Imagists 
as peers of his, while his work displays ‘relevant affinities’ with Imagism. Images 
can be discerned in his poetry according to their ‘concrete imagery and … singular 
intimacy of language and object’.

Eliot makes reference to the idea of the objective correlative, or the combined 
Image, early in the poem, citing that ‘Son of man,/You cannot say, or guess, for you 
know only/A heap of broken images’ (1922: 20–22). Such Imagist nostalgia serves 
to remind the reader of Eliot’s poetic history, but the sentence itself indicates 
not only the modernist poetic predicament but also the forthcoming structure of 
‘The Waste Land’. Knowing only ‘A heap of broken images’ (1922: 22) and being 
forced to make meaning between them is the psychological act that Altieri (1976) 
believes is the modernist objective regarding the act of the mind in modern poetry. 
‘The Waste Land’ embodies the disjointed imagery and the aesthetic strategy of 
the direct, presentational objective image, and the subsequent problems created by 
these strategies. Once the narrator has denied the meaning in what were largely 
former Romantic symbols, he is ‘trapped in a consciousness … [that maintains] a 
delicate balance between a variety of metonymic images, all suffused with a nagging 
sense of how much the images seek to participate in larger wholes or structures 
of meaning’ (Altieri 1976: 106). How, asks Altieri, can one deal with metonymy 
when one is convinced that the source of despair, the human condition as it may 
be, is not metonymy but ‘the dream that consciousness can find single unifying 
structures?’ (1976: 109) Eliot’s answer to this struggle is to place the pieces of 
‘The Waste Land’ into a pattern of a single organising myth—that of Tiresias, the 
Fisher King—and to encourage a mythical-historical reading of the poem through 
his extra written ‘Notes’ that accompany it, verifying his authorial authority as both 
a presence in the poem and an external influence giving an imperative regarding 
how he meant it to be read.
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It is possible that Eliot’s creation of the Fisher King was his attempt to create 
‘The Waste Land’s objective correlative; that is, a mythical structure that provides 
some degree of unity and emotional rationality. Through this process, and the 
search for mythical coherence as foundation for a collective human identity, was 
created what Altieri terms a ‘myth of myth’—a single or unified mental image that 
is ‘shadowed forth in the fragments particular cultures had taken as their basic 
image of reality’ (1976: 108–109). Once realising that this method opens the poem 
to a range of interpretations and intensifies the fragmentation it seeks to oppose, 
Eliot instead tried to concentrate the poem’s structures in pursuit of unity and uses 
sentences of rhetorical doubling to provoke the mind into a meditative state; i.e. 
‘I was neither,/Living nor dead, and I knew nothing’ (1976: 39–40). The emphasis 
on myth as humanity’s unifying structure is explored in Eliot’s essay ‘Tradition 
and the Individual Talent’ (1921b) and is a similar theme that both Eliot and 
Pound share in their works. Eliot theorised of literary history as a ‘simultaneous 
order’ of literary works where the poet should write ‘with a feeling that whole of 
the literature of Europe’ is behind him, whereas Pound proposed a ‘method of 
Luminous Detail’, whereby a scholar presents a ‘few dozen carefully chosen facts 
that will sum up the [historical or literary] period under discussion’ (Beasley 2007: 
66).

The Imagist language of fragmentation and alienation is apparent within 
‘The Waste Land’ as the language of the post-war generation was largely defined 
by Eliot’s poem. The modernist template was heavily influenced by this work 
of ‘high aesthetic self-consciousness and non-representationalism’ (Bradbury & 
McFarlane 1796: 25; cited in Beasley 2007: 79) which treats the First World War as 
a symptom of its main subject—the ‘disintegration of civilisation in the modern 
world’ (Beasley 2007: 80). Whilst at first ‘The Waste Land’ may read as somewhat 
confusing or as a heap of disproportionate images, it is actually its articulateness and 
coherent language that leads the reader deeper within its intensive style. Eliot calls 
it ‘that at which I have long aimed, in writing poetry … poetry standing naked 
in its bare bones’ (Matthiessen 1947: 90) as it is free of romantic or ornamental 
phrase, which also heralds back to Pound’s first and second Imagist objectives as 
published in 1913. Pound’s editing technique and economical cutting contribute 
an Imagist element as it introduces subsequent run-on parataxis, which become a 
defining stylistic feature of the poem and helped characterise its ‘fractured’ nature. 
Perhaps the most obvious and concrete indication of Imagism in ‘The Waste Land’ 
is the reminder that it was, in fact, essentially a collaboration between Eliot and 
Pound. Though originally composed by Eliot, Pound’s editorial work on the poem 
was undeniable once the facsimile of ‘The Waste Land’s draft manuscripts were 
published in 1971. Pound edited Eliot’s drafts in January 1922, making ‘major cuts 
from the beginnings of parts one, three and four and from the middle section of 
part three … and suggesting many more changes to individual words and phrases’ 
(Beasley 2007: 92). Rainey deems Pound’s process one of ‘uncanny insight’ (2005: 
98) as his editorial intervention helped shape the poem into ‘The work of wild, 
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irredeemable fury that we know today’ (2005: 98). He deleted three of Eliot’s 
narratives from parts I, III and IV, which means that the poem lacks any kind 
of linear storytelling that traditionally is representative of spatio-temporal and 
logical-causal connectedness and understanding. Not only did Pound slash a good 
estimated two-thirds of Eliot’s work from the poem—which, in effect, illustrated 
the second Imagist imperative to ‘use no word that does not contribute to the 
presentation’ (Pound 1918)—but it created a context by which collaboration could 
be used as part of the creative process in the landscape of the poem’s spare voices. 
Rainey comments that ‘The Waste Land’, whilst lacking a narrative, has instead 
‘the scent of a narrative, hovering in the air like a perfume after someone has left 
the room’ (2005: 99). This ‘scent’ is the process of the mind’s workings as it puts 
together Eliot’s allusive pieces. This, however, does help explain in part why ‘The 
Waste Land’ had Imagist influences aside from the objective correlative—because 
it was edited and added to by an Imagist.

The following couplet is an example of Pound’s parataxis inside ‘The Waste Land’:

It has no windows, and the door swings,
Dry bones can harm no one.
(1922: 389–390)

This refers to an empty chapel that the wind has made home. The two sentences in 
isolation added together makes less sense than what they mean in conjunction or 
their meaning in relationship. The structure of the chapel is missing its windows 
and can be referred to as the ‘dry bones’ of the leftover church, whilst the door 
swinging and the statement that it can ‘harm no one’ implies an emptiness of 
people and place that is concurrent with the barren nature of the ‘decayed hole 
among the mountains’ (1922: 385). ‘Dry bones’ is also a reference to the open and 
standing gravesites that abandoned buildings have come to comprise; without the 
life force of a community that keeps its inanimate buildings fresh and living, so too 
do structures die and dry out: windows disappear and the door swings because of 
wind in the absence of people. Reading further into this super-positioned couplet, 
though the door is swinging and dry bones are mentioned, the assumption is made 
that the buildings and town are so empty that even the ghosts of the town have 
left. The door swings but there is nothing ghostly about it because it ‘can harm no 
one’ (1922: 390). Dry bones infer the passing of the time and a similar ‘drying out’ 
of memories, whereas not only is the foundation of the house its own dry skeleton 
but it may be a suggestion that due to the lack of people living there for some time, 
there are no fresh bones in the town’s graveyards. The poem’s principal didacticism 
of rebirth is unsaid but yearned for in this couplet as the town is so empty that even 
its ghosts have left it; only the sun and wind remain.

The parataxis in ‘The Waste Land’ is not always confined to two single lines as 
exhibited by Pound’s ‘In A Station of the Metro’. Instead, in the same vein of the 
grand, sweeping epic, so too are his examples larger and grandiose. Paragraphs 
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describing a single image are set upon paragraphs describing a second without 
any discernible connecting thread and these apparently unconnected images 
create a poem of shattered images, unified in part by its theme of fragmentation. 
An example of this is found in stanza I, ‘The Burial of the Dead’: lines 43–59 
describe a visit to clairvoyant Madame Sosostris, whilst lines 60–76 describe a 
crowd of people ‘flow[ing] over London Bridge’ (1922: 62). The two separate 
paragraphed images are at first seemingly unrelated but the objective mind’s 
understanding of each paragraph’s various allusions and contextual quotations 
means it can draw out intellectual and emotional similarities to make meaning. 
Madame Sosostris presents a card showing the drowned Phoenician Sailor, which 
highlights the destructive power of life-giving water and emphasises the next 
paragraph that shows crowds of men flowing like the dead over London Bridge, 
which sits above the River Thames. Previous paragraphs also repeat images of 
water in different forms—of snow, ‘a shower of rain’ (9), lush hyacinth flowers—
and water’s absence—‘fear in a handful of dust’ (30). These images of nature’s life 
cycle are interrupted at the end of Part I with the reminder of how Stetson, friend 
of the narrator from the Punic War, has unnaturally buried a corpse in his garden 
with the intention to make it grow again through water’s renewing power, though 
nothing will make it rise again. The Punic War is used as a reminder that all wars 
are destructive and ultimately, much the same and even if a single man cannot be 
rebirthed from nature, the world itself can heal from each war much like Stetson’s 
garden is growing or at the very least, continuing to exist on the top of his buried 
corpse.

Conclusion
Korn stresses that for Pound the Image was not meant to mirror reality but at 
the same time, ‘he was quite clear that it is not symbolic—it does not simply 
“mean” something else  …  the aim is to create a flash of understanding in the 
reader’s mind: an affective, psychological event’ (1983: 78). She also makes the 
comment that in his addendum is the ‘[Walter] Pater-like comment that the effect 
of instantaneous presentation  …  [triggers the] sense of growth and liberation, 
always produced by great art’. Pound’s aim to evoke the sense of great art through 
psychological liberation is noticed by Korn, who states that for Pound ‘the Image 
is rather an affective process [not just a mimetic creation] causing a psychological 
event’. In this sense, Eliot’s fragmentary pieces approximate a minefield for the 
careless reader as there is little coherent thread on which the poem can balance 
or be strung together. In 1926, literary critic I.A. Richards added an appendix 
‘The Poetry of T.S. Eliot’ to his Principles of Literary Criticism where he felt that 
searching for such a thread was pointless since the unity of the poem lay in the 
‘accord, contrast and interaction of their emotional effects’ (Richards 1926: 231) 
instead of an intellectual scheme. Ultimately, the degree of Imagist influence on 
Eliot cannot be finitely measured, but rather acknowledged through example.
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Pound’s friendship with Eliot may have influenced ‘The Waste Land’, but Eliot’s 
Imagist heritage can also be seen in the way he evokes meaning in his poetry 
without retreating to unnecessary periods of description. Their super-position and 
objective correlative theories also share several similar thinking processes, which 
have not been discussed within the constraints of this essay. It is possible to see 
from their shared influences and context that Eliot and Pound reached similar 
conclusions regarding how to represent emotion—both found literary equations 
that pieced together representative images and linguistic signals in trying to 
embody a particular sentiment and felt they succeeded when scholarly eruditeness 
met appropriate emotional expression.
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This is how we drink up the sea: 
Liberal democracy and the 

prospect of truth
NATALIA BEGHIN

Abstract
I begin my paper by deconstructing Nietzsche’s two distinct theories of 
truth—Perspectivism and Interpretationism—and the ways in which they 
differ from one another. I then suggest that by conceiving modern politics to 
mean liberal democracy, it follows that there are a number of critiques that 
Interpretationist truth has to bear on the institution. With this synthesis, 
I  argue that rather than posing any danger to modern politics, liberal 
democracy is endangered only to the extent that it ignores Nietzschean 
theory and its ramifications for both the political institution and individuals 
in society. In particular, I suggest that there is a role for philosophy, theory, 
culture and art to ‘interrupt’ liberal democracy, and in so doing regenerate 
its capacity for creativity, guard against its habit of static domination, 
and  frustrate its tendency toward deindividuation such that institutions 
and individuals can attain existential and material freedom. My conclusion 
supports the notion that a positive understanding of nihilistic philosophy 
is credible, and could be constructively employed to enrich the political 
experience if actors chose to embrace it.

Is Dumbo the Übermensch?
In 1941, Disney released Dumbo, its fourth technicolour animation, to great 
acclaim. Dumbo is about a circus elephant that is teased for his protruding ears, 
but tricked into believing he can fly by way of holding a ‘magic’ crow feather in his 
trunk. When Dumbo is called on to save the circus, he realises he has misplaced 
his feather, and refuses to face danger in the belief that his ability to soar was 
contingent on its magical powers. Just in time, he comprehends that the feather 
was meaningless all along and it was in fact his ears—an innate quality—that gave 
him lift. Thus, Dumbo, like Nietzsche, finds that in the moment of his greatest 
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affliction he is ‘brought to reason’: the crutch and ressentiment that the feather 
represented is discarded for a flight to new heights, unencumbered by falsity 
and doubt.1

From a Straussian conceptualisation of the American Dream to a Platonic 
illustration of the need for restrictions on knowledge, there are a number of ways 
in which the allegory of the Dumbo feather can be interpreted. Nevertheless, 
for our own purposes, considering the story from a Nietzschean perspective is 
most rewarding. With this reading, the motifs in this famous children’s movie 
can be seen to contain parallels to Nietzschean conceptualisations of slave 
morality, the will-to-power and, most of all, truth. It is unsurprising though, 
that determining what Nietzsche actually believed was true and untrue without 
the proverbial elephant allegory presents us with a much more difficult picture. 
Indeed, Nietzsche vacillated and developed two theories of truth that I will call 
Perspectivism and Interpretationism. This essay will begin by deconstructing these 
distinct Nietzschean theories of truth and the ways in which they differ from one 
another. It will then suggest that by conceiving modern politics to mean liberal 
democracy, it follows that there are a number of critiques that Interpretationist 
truth has to bear on the institution. Lastly, I will argue that rather than posing any 
danger to modern politics, liberal democracy is endangered only to the extent that 
it ignores Nietzschean theory and its ramifications for both the political institution 
and individuals in society. In particular, I suggest that there is a role for philosophy, 
theory, culture and art to ‘interrupt’ liberal democracy, and in so doing regenerate 
its capacity for creativity, guard against its habit of static domination, and frustrate 
its tendency toward deindividuation such that institutions and individuals can 
attain freedom.

Politics is dead, but not because 
Nietzsche killed it
Before we begin, a note on the meta-pitfalls and paradoxes that come with applying 
Nietzsche’s theories to politics. Stefan Zweig once commented that the tragedy of 
Nietzsche’s life was a monodrama and, so it seems, was his work.2 Always the 
anti-dogmatist, Nietzsche shied away from prescriptivism, a choice that presents 
a challenge to the contemporary application of his theories.3 If, indeed, ‘there is 
no heroic age, only heroic men’ and each individual is their own Napoleon or 
Alexander without a legacy to pass on, how is it that Nietzsche can be practically 
applied to politics, an endeavour that is inherently collaborative and communal 

1  Friedrich Nietzsche, Ecce Homo (Vintage Books: New York, NY, 1989) 242.
2  Stefan Zweig, Nietzsche (Hesperus Press Limited: London, United Kingdom, [1925] 2013) 3.
3  Friedrich Nietzsche, Beyond Good and Evil (Serendipity Publishers: Rockville, MA, [1886] 2008) 7. 
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in nature?4 This is a limitation that any Nietzschean critique of politics must 
acknowledge. Moreover, while Nietzsche suggests that the man who seeks out 
danger lives with a greater capacity for will-to-power, this essay asks what dangers 
his theories might pose to modern politics.5 I propose a solution to this danger 
(i.e. an amelioration of it) but it would be misleading to omit that this in turn 
creates a Nietzschean Gordian Knot of sorts. If more danger = more will-to-power, 
then shouldn’t relatively safer solutions to problems be discarded in the face of 
that danger, and as such, the promise of more will-to-power? Or, put another way, 
for Nietzsche, it may be that less danger = more danger; and yet facing that danger 
(comparatively more danger) = less danger. Perhaps, logic here has finally bitten its 
own tail.

That’s all there is, there isn’t any more
‘It is obvious’, remarked Sir Bertrand Russell in his tome, History of Western 
Philosophy, ‘that in his day dreams [Nietzsche] is a warrior, not a professor’.6 
This comment, which was intended as a slight, unwittingly also serves as a way into 
the perspectivist psyche. What Nietzsche was or was not in his head is irrelevant, 
for as Hillary Clinton has been heard to say ‘what difference does it make?’, or 
more directly, there is no such thing as an assertion that can be metaphysically true 
because there is no underlying ‘real world’ structure that can be interpreted as reality.7 

This is Perspectivism and like the Dada artists it spawned, Nietzsche maintained 
that everything ever conceived of came from an act of ‘metaphorical’ classification, 
a naming or conceptualisation of a perspective that cannot correspond to reality.8

It follows then that a perspectivist ‘truth’ is only true in so much that it is consistent 
with an agreed canonical structure developed by humans over time—a structure 
that has come to be accepted as real only by virtue of consensus.9 This gave rise 
to Nietzsche’s statement ‘there can be no facts, only interpretations’ and to the 
somewhat paradoxical conclusion that separate agents dealing with the same 
phenomenon (i.e. a beach ball) can find themselves experiencing different but 
nonetheless objective realities at the same time.10

4  Stefan Zweig, The Struggle With The Daemon: Holderlin, Kleist and Nietzsche (Pushkin Press: London, United 
Kingdom, 2012) 514; Zweig, op. cit. (2013) 89.
5  Zweig, op. cit. (2012) 432.
6  Bertrand Russell, History of Western Philosophy (Taylor and Francis: London, United Kingdom, [1946] 2005) 
693.
7  ‘Clinton Benghazi Testimony—What does it matter?’ YouTube video, 0.47, posted by ‘atomiktiger’, 23 
January 2013, youtu.be/ny3bOmey-BE; Peter Poellner, Nietzsche and Metaphysics (Clarendon Press: Oxford, 
United Kingdom, 1995) 149.
8  Dafydd Jones, Dada Culture: Critical Texts in the Avant-Garde (Ingenta: New York, NY, 2006) 214; Daniel 
O’Hara, ed., Why Nietzsche Now? (Indiana University Press: Bloomington IN, [1981] 1985) 44.
9  Poeller, op. cit. 19.
10  Walter Kaufmann, ed., The Portable Nietzsche (Penguin Books: London, United Kingdom, [1954] 1982) 458; 
Poeller, op. cit. 110.
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This freedom of relative perspective, however, is precisely perspectivism’s most 
dangerous element; for it follows that the objective realities of individuals are 
dependent on their personal interests and biases. This precipitates ‘interest-
determined-beliefs’, or canonical collections of ‘knowledge’ that may be internally 
consistent, but will always risk spreading metaphysical falsehood.11 Christianity 
provides the benchmark Nietzschean example, whereby asking followers to accept 
the ‘reality’ of an external ‘other world’, they are consequently forced to reject that 
most basic world of differing perspectives—or the closest thing we have to real 
life.12 Nietzsche’s rejection of canonical ‘knowledge’ then is not so much that it is 
inconsistent, but rather that it forces people to reject the most objective reality that 
is attainable: life as they subjectively experience it. For Nietzsche then, one may 
be forced to accept, like the Joker, that ‘everything burns’, but when the world is 
necessarily valueless, the solution to freedom is not to engage in the fabrication of 
illusionary value, but rather accept that there is nothing, and nothing more.13

*Insert truth here*
The more optimistic Batmans of the world, however, can count themselves lucky, 
for with Beyond Good and Evil Nietzsche had an abrupt about-face concerning 
the nature of truth in 1886.14 Instead of suggesting that there is no objective and 
universal truth to be discovered, Nietzsche began to argue that truth does exist 
to the extent that it is created via individual interpretations of neutral subjective 
reality.15 ‘Truth’ thus conceived comes into being via an individual attribution of 
value based on personal experience and, as such, the ‘creation’ of such truth is wholly 
dependent on willpower, for the greater the will-to-create the more truth will be 
generated.16 It follows, therefore, that the will-to-power can be fostered simply 
by acknowledging and reinterpreting the world only as one’s own independent 
projection. This process, says Nietzsche, ‘has no end’ and ‘is put forth as a process 
in infinitum’ meaning, in the words of Robert Wicks, that one can ‘cut, divide, and 
slice’ the apparent world as much as they desire, but will never reach any extremity. 
There will only ever be more metaphysical sameness, that is, interpretation.17

11  Ibid 149.
12  Robert Wicks, Nietzsche (Oneworld Publications: Oxford, United Kingdom, 2012) 94; Ibid 97.
13  The Dark Knight, directed by Christopher Nolan (Los Angeles: Warner Bros. Pictures, 2008) DVD; Alan D. 
Shrift, ed., Why Nietzsche Still? Reflections on Drama, Culture and Politics (University of California Press: Berkeley, 
CA, 2000) 218.
14  Wicks, op. cit. 100; Friedrich Nietzsche. Beyond Good and Evil (Serendipity Publishers: Rockville, MA, 
[1886] 2008) 9.
15  Wicks, op. cit. 149; Nietzsche, op. cit. 11.
16  Poeller, op. cit. 19; Nietzsche, op. cit. 68; Arthur C. Danto, Nietzsche as Philosopher (Macmillan Company: 
New York, NY, 1965) 80.
17  Friedrich Nietzsche, Nietzsche: Writings from the Late Notebooks (Cambridge University Press: Cambridge, 
United Kingdom, 2003) 125; Wicks, op. cit. 102; Luc Ferry and Alain Renaut, eds, Why We are not Nietzscheans 
(University of Chicago Press: Chicago, IL, 1997) 117.
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The best allegorical example for Interpretationism is given to us by Nietzsche 
himself in Thus Spoke Zarathustra, when the narrator meets Life who admits to 
him that she is that which ‘must always overcome itself ’.18 Just because Zarathustra 
has met Life and ‘comprehended’ her, all he can rely on is her capriciousness, and 
therefore no bedrock on which knowledge can be founded exists.19 Consequently, 
the more an individual takes responsibility for what they experience—by 
appreciating that reality is a subjective and created self-projection—the more they 
use creativity to formulate their reality, and in so doing, generate increasing will-
to-power, and more personal liberation. Truth, concluded Nietzsche, is thus an 
‘active determining—not a becoming-conscious of something that is solid and 
determined in itself. [But] it is a word for the will to power’.20

Ressentiment is the real opiate of the masses
If ‘with the true world, we have also abolished the apparent one’, where does 
that leave modern politics, that obscure ‘art of looking for trouble, [and] finding 
it everywhere’?21 Before we begin, it is necessary to note that when we speak 
of modern  politics, we mean liberal democracy: the representative democratic 
system that enshrines in law and practice the rights of the individual.22 Moreover, 
the liberal democratic model that is considered below is not conceptualised 
in the context of a Straussian framework of nihilism or neutrality.23 We are 
talking instead of the liberal democracy that is free from a tyranny of arbitrary 
‘preferences’—a  perfect model, so to speak.24 This model is taken as the most 
prescient example of contemporary politics. With the supposed ‘end of history’, 
liberal democracy is arguably the greatest ideology of our time and for Nietzsche, 
who was at best sceptical of idealism and ideology, it provides the most fertile 
ground on which to demonstrate the applications of his philosophy.25

Indeed, two major Nietzschean objections to such a political system exist, and in so 
doing, endanger the institution’s ultimate project. Firstly, Nietzsche maintains that 
all men are not equal, and yet the modern liberal democratic project is founded 

18  Friedrich Nietzsche, Thus Spoke Zarathustra (Oxford University Press: Oxford, United Kingdom, [1891] 
2005) 99.
19  Alan White, Within Nietzsche’s Labyrinth (Rutledge: New York, NY, 1990) 96.
20  Nietzsche, op. cit. Notebooks, 125.
21  Friedrich Nietzsche, Twilight of the Idols with The Antichrist and Ecce Homo (Wordsworth Editions Ltd: 
London, United Kingdom, 2007) 23; Susan Ratcliffe, ed., The Oxford Treasury of Sayings and Quotations (Oxford 
University Press: Oxford, United Kingdom, 2011) 351(21).
22  Kenneth L. Deutsch and Walter Soffer, eds, The Crisis of Liberal Democracy: A Straussian Perspective (State 
University of New York Press: New York, NY, 1987) 1.
23  Ibid 91.
24  Nasser Behnegar, Leo Strauss, Max Weber and the Scientific Study of Politics (University of Chicago Press: 
Chicago, IL, 2005) 145–146.
25  Francis Fukuyama, The End of History and the Last Man (Simon and Schuster Inc.: New York, NY, [1992] 
2006) 117; Lawrence Lampert, Nietzsche and Modern Times, A study of Bacon, Descartes, and Nietzsche (Yale 
University Press: New Haven, CT, 1993) 409.
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in a notion of radical equality.26 Like Plato’s Kephalos, Nietzsche maintains that 
‘justice’ as liberal democracy conceives of it consists of returning perceived property 
to its rightful owner.27 Except, in the case of modern politics, justice is not just or 
fair (for there is no such thing), but rather grounded in feelings of ressentiment 
and revenge; a way for the ‘many’ to outwardly assign blame for their own internal 
inadequacies.28 Consequently, liberal democracy engages in slave morality and, as 
such, is actively founded on it.29 It follows then, that the shepherds of society 
are necessarily sacrificed for the subjective ‘betterment’ of the herd, and any 
potentially ‘great’ individual is always subsumed under the weight of the mediocre 
many. Secondly, liberal democracy is nothing more than a ‘tremendous machine’ 
that, like Foucault later maintained, obsessively institutionalises, organises and 
stratifies its citizens to such an extent that they become deindividuated.30 This not 
only dulls the capacity of individuals to gain access to their own creativity, and 
thus will-to-power via interpretive truth but, more importantly, condemns the 
liberal democratic institution to what Wendy Brown has labelled ‘an ethos of 
static domination’, or an inability to accept and initiate change in and for itself.31 
For Nietzsche, consistency by definition equals the death of creativity, without 
which there can be no interpretation of truth, no will-to-power, and therefore no 
freedom.32 In the night of the liberal democratic project then, all cows are indeed 
black, insomuch as by attempting to ensure the equal freedom of all who are not 
equal to begin with, it necessarily condemns them to bondage.33

Politicians! Build your polling booths 
near Vesuvius!
Fortunately there is a solution to all this that may turn out ‘more beautiful than 
the puzzle’ itself.34 The danger that Nietzsche’s truth poses to modern politics is 
not a threat in the face of an inactive liberal democracy, but rather only dangerous 
should these contemporary polities choose not to acknowledge and incorporate 

26  Kaufmann, op. cit. 213; Lars Tonder, and Lasse Thomassen, eds, Radical Democracy Politics between abundance 
and lack, reappraising the political (Manchester University Press: Manchester, United Kingdom, 2005) 4.
27  Leo Strauss and Joseph Cropsey, eds, History of Political Philosophy (University of Chicago Press: Chicago, IL, 
1987) 35; Schrift, op. cit. 217.
28  John Richardson, Nietzsche’s System (Oxford University Press: Oxford, United Kingdom, 1996) 172; Schrift, 
op. cit. 217–218.
29  Ibid 217. 
30  Friedrich Nietzsche, The Will to Power (Random House: New York, NY, 1968) 383; Michel Foucault, Politics, 
Philosophy, Culture: Interviews and Other Writings, 1977–1984 (Routledge: New York, NY, 1990) 361; David 
Kreps, ed., Gramsci and Foucault: A Reassessment (Ashgate Publishing Ltd: Farnham, United Kingdom, 2015) 82.
31  Schrift, op. cit. 217.
32  Wicks, op. cit. 100.
33  Frederik C. Beiser, The Cambridge Companion to Hegel (Cambridge University Press: Cambridge, United 
Kingdom, 1993) 7.
34  Richard Dawkins, Unweaving the Rainbow: Science, Delusion and the Appetite for Wonder (Penguin Books 
Kindle: USA, 2006).
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Nietzsche’s truths and their ramifications into the institution itself. Contemporary 
liberal democracy therefore requires the transition to a more agonistic form of 
representative government; that is, the regular ‘interruption’ or ‘fracture’ of political 
theory, philosophy, culture, and art to prevent it from becoming immobile and 
conservative.35 Or, in the words of Plato, modern politics is in need of rupture to 
intercept the ‘tyranny [that] naturally arises out of democracy’.36 Nietzsche would 
likely have described this in mythical terms, conceptualising liberal democracy as 
being in need of greater balance between the Apollonian and Dionysian elements 
of its nature, rather than leaning towards the cold rationality and logic we see in its 
stubborn adherence to its foundational values of the enlightenment era.37

In a more contemporary setting, this would mean a greater engagement and 
questioning of the liberal democratic model without those in positions of 
power (or,  indeed, ressentiment) immediately dismissing such criticisms as 
incontrovertibly opposed to its central purpose of individual freedom, which does 
tally to an extent with the Nietzschean project.38 More specifically, questioning the 
way that personal freedom and culture is subsumed under the institution of the 
free market and critically examining the motif of constructed equality would be 
the first step in this much-needed project to disturb and punctuate the day-to-day 
operation of liberal politics or, in effect, allow for constructive conflict that would 
strengthen contemporary political life.39 In this sense, the Nietzschean danger 
to contemporary politics must not only be deliberately courted (a climb up the 
proverbial Vesuvius) but also lies in our own inactivity. Like Christianity and science 
before it, if we neglect to increase democracy’s capacity for creativity and change 
via the vehicle of concentrated and deliberate ruptures, it risks becoming another 
canonical monolithic block of knowledge—internally consistent, but always 
metaphysically false. Moreover, a modern polity that is persistently unchanging is a 
polity without interpretation, creativity, will-to-power, and thus without freedom. 
Accordingly, active engagement in a project of quasi-Cartesian ‘radical doubt’ so as 
to support the interruption of modern liberal democracy could also be conceived 
of as an individual project of will-to-power. ‘The better the state is established’, 
noted Nietzsche, ‘the fainter is humanity’, and as such the more pressing the need 
to attain freedom in the face of arbitrary meaninglessness that is any constructed 
reality, political or otherwise.40

35  Lars Tonder, and Lasse Thomassen, eds, op. cit. 108; Schrift, op. cit. 209.
36  Plato, Dialogues of Plato (Cambridge University Press: Cambridge, United Kingdom, 2010) 401.
37  Weaver Santaniello, ed., Nietzsche and the Gods (State University of New York Press: Albany, NY, 2001) 49.
38  Schrift, op. cit. 209.
39  Ibid.
40  Kaufmann, op. cit. 50.
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Creating a Nietzsche market
This essay has analysed Nietzsche’s two dominant theories of truth, Perspectivism, 
which he ascribed to in the years preceding 1887, and Interpretationism, which 
he adopted from the age of 43 and by all accounts appeared to maintain for the 
remainder of his life. These theories were then applied to liberal democracy and, 
in so doing, brought two main Nietzschean critiques of the institution to the fore. 
Lastly, I argued that rather than posing any explicit danger to modern politics, 
Nietzschean theories of truth are dangerous to liberal democracy only if they 
are ignored and remain unincorporated into the contemporary political project. 
The suggested amelioration of this danger takes the form of an ‘interruption’ or 
‘rupture’ that can be provided to liberal democracy by philosophy, theory, culture 
and art, so as to assure that its capacity for creativity is not stifled, citizens are not 
deindividuated by the state, and the ethos of unchanging control is frustrated.

Thus, we have come full circle. However, our conclusion begs the question: once 
the  metaphorical tail has been bitten away, is the animal not itself different? 
Can  this  world of interdependencies, both economic and political, really be 
expected to swallow the bitter yet ‘true’ pill of its own cosmological indifference? 
Or,  more compellingly, are we already starting to see an unconscious but 
nevertheless fervent adoption of Nietzschean ‘interruption’ with regard to liberal 
democracy? A world where the phrases ‘I did not have sexual relations with that 
woman’ and ‘I’m not a crook’ become metaphysically true by virtue of interpretation 
and perspective on behalf of the individual and their own wills, rather than appeals 
to a constructed morality.41 In Chinese, the words pessimism and optimism share 
the same root ‘观’, meaning ‘concept’ or ‘outlook’.42 I find it appropriate that such a 
genesis would suggest that these states of mind are inherently plastic and dependent 
only on perspective. Correspondingly, it seems there is hope for both Nietzsche 
and modern politics in the contemporary world. Although this pessimism is at first 
blush nihilistic, there is no reason to say it cannot be refashioned into something 
more promising for humanity as a whole. Like Dumbo, just because we think we 
can’t fly, doesn’t mean we won’t one day if we simply will it hard enough.
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Regulation of sodium-dependent 
bicarbonate transporter, SbtA

LAURA WEY

Extended abstract
Predictions warn that food production must double by 2050 to meet the needs 
of predicted population growth (Figure 1) (Tilman et al. 2011). While food crop 
yields have increased due to breeding for increased harvest index (proportion of 
biomass that is grain), they are now plateauing (Parry et al. 2011). In addition 
to better agronomic practices, genetic improvements are needed to increase crop 
biomass, and therefore yield (Leegood et al. 2010).

Figure 1: The annual average global yields of crops from 
1961 to 2013 . 
The solid lines are the annual average global yields from 1961 to 2013 then projected 
forward to 2050; the broken lines are the projected demand for cassava (red), rice (pink), 
and wheat (blue) .
Source: Long et al . 2015 .
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One genetic engineering strategy to increase crop yields, towards which my research 
contributes, aims to improve the efficiency of photosynthesis in C3 plants, a number 
of which are important crops, such as rice and wheat. C3 plants have a suboptimal 
photosynthetic CO2 fixation rate. This is primarily due to the inefficiencies of the 
major CO2-fixing enzyme, Ribulose-1,5-bisphosphate carboxylase/oxygenase 
(RuBisCO) (Whitney et al. 2011; Raven et al. 2012). In addition, C3 plants suffer 
a CO2 drawdown from the ambient air (380 ppm CO2, measured in 2009) to 
the chloroplast stroma (typically ~190 ppm CO2), because of diffusive resistance 
through stomata, cell wall, cytoplasm and chloroplast membrane to chloroplast 
stroma (Evans et al. 2009).

It has been proposed that C3 photosynthesis could be improved by integrating 
components of the CO2-concentrating mechanism (CCM) (Figure 2) from 
photosynthetic cyanobacteria (also known as blue-green algae) into the chloroplasts 
in mesophyll cells (Price et al. 2013). The cyanobacterial CCM is a collection of 
adaptations that enable cyanobacteria to photosynthesise efficiently.

The first step in the proposed genetic engineering strategy to improve the efficiency 
of photosynthesis in C3 crops would be to add sodium-dependent bicarbonate 
transporter A (SbtA) from the cyanobacterial CCM into the chloroplast inner 
envelope in C3 plants (Figure 3) (Price et al. 2011). The primary objective of this 
step is to reduce the diffusive CO2 drawdown from the sub-stomatal space to 
the chloroplast stroma. Modelling indicates that a 5–15 per cent improvement in 
photosynthetic CO2 fixation rate at constant sub-stomatal levels is theoretically 
feasible from this modification (McGrath & Long 2014). A Na+/H+ antiporter, 
such as NhaS3 from the cyanobacterial CCM or NHD1 from Arabidopsis thaliana, 
would need to accompany SbtA to the chloroplast to generate a driving Na+-
gradient.
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Figure 2: The main components of the cyanobacterial CO2-
concentrating mechanism (CCM) from photosynthetic 
cyanobacteria (also known as blue-green algae) to be 
integrated into the chloroplasts of C3 plants . 
(1) A series of active Ci uptake systems, including three HCO3

- transporters and two active 
CO2 uptake systems. SbtA is a high-affinity, low-flux Na+/ HCO3

- symporter (Price et al . 2004) . 
BicA is a medium-to-low-affinity, high-flux Na+-dependent HCO3

- transporter (Price and 
Howitt 2011). BCT1 is a complex, high-affinity HCO3

- transporter (Omata et al . 1999) . NDH-I 3 
and NDH-I 4 are active CO2 systems (Price et al . 2002) . There are also Na+/H+ antiporters and 
primary proton pumps in the plasma membrane . (2) The carboxysomes, which are bacterial 
microcompartments that contain carbonic anhydrase (CA) and Ribulose-1,5-bisphosphate 
carboxylase/oxygenase (RuBisCO) (Rae et al . 2013) .
Source: Author .
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Figure 3: The first phase of the proposed genetic engineering 
strategy to improve photosynthesis in C3 crops is to add SbtA 
HCO3

- transporters (blue) and NhaS3 Na+/H+ antiporters (orange) 
from the cyanobacterial CCM into the chloroplast inner 
envelope membrane .
Source: Author .

For the first phase of the proposed genetic engineering strategy to be successful, 
SbtA not only needs to be active in chloroplasts, but also ideally able to be 
controlled by manipulation of its regulatory systems. Therefore, an understanding 
of the regulation of SbtA is essential. SbtB, a small, soluble protein, is an inhibitor 
of SbtA via their direct interaction (SbtA-SbtB) (Du et al. 2014). It is hypothesised 
that SbtB acts as a ‘curfew’ protein to inactivate SbtA in the dark, to prevent 
wasteful uptake and toxic leakage of Na+ into the cyanobacterial cell. It is unknown 
precisely how SbtA and SbtB interact or whether post-translational modifications 
or allosteric regulations mediate the regulatory activity of SbtB.

My research aimed to elucidate a greater understanding of the regulation of SbtA 
by SbtB inhibitor protein. I aimed to determine the potential role of small effector 
molecules and potential phosphorylation sites of SbtB residues in mediating the 
regulatory activity of SbtB in SbtA-SbtB. Specifically, I investigated SbtA and 
SbtB from Cyanobium sp. 7001. The potential role of effectors in mediating the 
regulatory activity of SbtB was investigated by conducting in vitro SbtA-SbtB 
binding assays using immobilised metal affinity chromatography (IMAC) with 
effectors and immunological detection. From a list of several possible effectors, 
we are currently building up evidence that a key effector regulates SbtA-SbtB 
(pers. comm. Bratati Mukherjee). The potential role of putative phosphorylation 
of SbtB residues in mediating the regulatory activity of SbtB was investigated by 
conducting 14 C-labelled HCO3

- uptake assays and in vitro SbtA-SbtB binding 
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assays using SbtB phosphorylation mimic mutants. It was found that substituting 
a glutamic acid at a key threonine residue in SbtB reduced the SbtA-SbtB 
interaction.

Further research is currently underway to further elucidate the regulation of 
SbtA so that SbtA can be controlled by manipulation of its regulatory systems 
when transplanted into key crop plants to improve photosynthesis efficiency and, 
in turn, yield.

This extended abstract is based on Laura’s Honours research submitted in 2015 as partial 
fulfilment of the requirements for the Bachelor of Philosophy (Honours) in Science.
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Justice, Janus-like: The future 
of Australian personal injury 

compensation
ELEANOR WALLIS1

Abstract
‘Justice, Janus-like’ is a comparative assessment of the ability of the 
negligence system and the pure no-fault system to provide ethical, fair and 
adequate compensation to victims of personal accident in Australia. This 
paper arose from a concern that neither of these schemes fully satisfies the 
needs of victims and society. The comparative assessment focuses on three 
key goals of personal injury compensation schemes: adequate and quick 
compensation, deterrence potential, and the ability to achieve social justice. 
By evaluating the tort of negligence and a pure no-fault compensation 
scheme against these criteria, this essay found each system is fundamentally 
flawed. As such, this paper proposes that the fairest, most effective and 
socially useful mechanism to compensate victims of personal injury is 
through the implementation of a hybrid system: the tort of public liability. 
This alternative is capable of achieving all the key goals of personal injury 
compensation, while at the same time avoiding the challenges faced by both 
the negligence and no-fault systems. Australia is quickly moving into the 
future of personal injury compensation, with more jurisdictions considering 
the implementation of full no-fault schemes. This paper demonstrates that 
this approach is imperfect and, as such, an alternative scheme, such as the 
public liability tort, must be considered. As we move into the future, we must 
seriously consider the shortcomings of our current legal system, and find a 
way of compensating victims that achieves all three aims of compensation: 
deterrence, ethical justice and fair compensation.

1  Michael Kirby, ‘Tort System Reforms: Causes, Options, Outcomes’ (2001) 8 Journal of Law and Medicine 
380, 38.
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Introduction
There are over 20 000 people with a ‘catastrophic-level’ injury in Australia, with up 
to a thousand being injured each year.2

Providing adequate and just compensation, deterring tortious conduct and satisfying 
ethical justice are three key aims of modern tort law in relation to personal injury.3 
This essay will assess the performance of the common law of negligence in each 
of these three areas, evaluating it against a pure no-fault scheme. It will be shown 
that the operation of modern tort law, particularly after the 2002 reforms, struggles 
to achieve these three goals effectively. However, no-fault schemes similarly do 
not achieve perfect results. As such, the results of this dual-faced, ‘Janus-like’ 
investigation will reveal that neither tort law nor no-fault schemes alone should 
have a place in the future for personal injury compensation in Australia.4 Instead, 
this essay will offer that the most effective route for personal injury compensation 
is a ‘Janus-like’ combination of the advantages of both schemes into an alternative 
system of compensation.

The basic principles of negligence and 
no-fault compensation
It is wise to begin with brief definitions of both common law compensation and 
no-fault compensation. Common law compensation is the compensation pursued 
through the courts in the action of negligence; negligence being widely accepted 
as the construction found in the hallmark case of Donoghue v Stevenson.5 Liability 
will be established when the plaintiff demonstrates that:

a. the defendant owed the plaintiff a duty of care;
b. this duty of care was breached by the defendant; and,
c. the injury/damage of the plaintiff was as a result of this breach.6

No-fault refers to ‘pure’ systems of no-fault compensation, such as New Zealand’s 
Accident Compensation Act.7 Such schemes allow injured parties to pursue 
compensation from government-funded sources and do not require the claimant to 
prove fault—only that the injury was caused by accident.8 In exchange for receiving 

2  Productivity Commission, Disability Care and Support Report No. 54 (2011), Canberra, 793.
3  Mark Anthony Robinson, Accident Compensation in Australia: No-Fault Schemes (Legal Books Pty Ltd, 1987), 4.
4  Kirby, above n 1.
5  [1932] AC 562.
6  Ibid.
7  Accident Compensation Act 2001 (NZ).
8  Robinson, above n 3, 56–58.
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compensation, the right to sue in negligence is generally relinquished.9 Australia 
has various no-fault schemes, but these currently act only as ‘add-ons’ that provide 
limited no-fault benefits.10 This essay considers the concept of no-fault schemes 
where they are the only means to seek compensation, rather than in the ‘add-on’ 
nature they take in the Australian jurisdiction. This was done to gain clarity and 
uniformity in analysis of the abilities and limitations of no-fault schemes.

Ethical justice
Personal injury compensation is inextricably linked with notions of ethics: the 
ideal of achieving moral justice for victims of injury.11 Firstly, compensation should 
provide a means for the victim to feel that the one responsible for their loss has 
been held accountable.12 Secondly, it should be able to provide assistance to all 
those hurt, whether through the fault of another or the hand of fate, as we have a 
collective social responsibility to ensure the care of injured members of society.13 
The ability of tort law and no-fault schemes to achieve both of these key aims will 
be considered.

Creating meaning through litigation
Tort law allows injured plaintiffs to personally pursue the one that wronged them.14 
In this sense, tort law is inherently valuable due to its ability to provide ‘social 
justice’ to plaintiffs, giving them a sense of meaning.15 An empirical study of 227 
plaintiffs demonstrated that the cases were brought in tort to gain explanations 
for the injury, seek self-justification, satisfy desires for vindication, and to force 
the defendant to accept responsibility for their actions.16 If tort law provides such 
social justice to plaintiffs, it is a valuable moral tool for our society. However, the 
practical realities of the legal system mean that such desires may often remain 
unfulfilled. The operation of confidentiality, the fact that the personal defendant 
may not appear in court but rather their insurance company, the low public profile 
of negligence cases and the high frequency of settlement (around 90  per  cent 
settling before trial) are factors that undermine the ability of tort law to realise the 

9  Talina Drabsch, ‘No Fault Compensation’ (Briefing Paper No. 6/05, NSW Parliamentary Library, Parliament 
of NSW, 2005), 53.
10  See e.g. National Disability Insurance Scheme Act 2013 (Cth), Sporting Injuries Insurance Act 1978 (NSW) and 
various motor accident compensation schemes such as Motor Accidents Compensation Act 1999 (NSW).
11  Emmanuel Voyiakis, ‘Rights, Social Justice and Responsibility in the Law of Tort’ (2012) 35 UNSW Law 
Journal 449, 449–50.
12  Hassan El Menyawi, ‘Public tort liability: recommending an alternative to tort liability and no-fault 
compensation’ (2003) 3 Global Jurist Advances, 2.
13  Izhak Englard, The Philosophy of Tort Law (Dartmouth Publishing, 1993), 110.
14  Perre v Apand (1999) 164 ALR 606, McHugh J at [103].
15  Ibid; Menyawi, above n 12, 3.
16  Charles Vincent, Magi Young and Angela Phillips ‘Why do people sue doctors? A study of patients and 
relatives taking legal action’ (1994) 343, 8913 The Lancet 1609.
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moral needs of plaintiffs.17 It must be asked whether it is the actual attainment or 
merely the pursuit of such aims that creates moral meaning for plaintiffs. This is 
an interesting question on which there is little empirical evidence to demonstrate 
either way. However, it is not far-fetched to claim that the moral value of tort law 
is reduced by its practical operation: if the aims of the plaintiff are not realised, this 
necessarily undermines the ability of tort law to grant social justice.

However, no-fault schemes without doubt fail in creating meaning for injured 
plaintiffs by completely removing the possibility to seek accountability from the 
defendant.18 The very nature of no-fault schemes means that the defendant is not 
the one who pays for the damage they have caused, but rather society through 
the proxy of the state.19 In this way, from the plaintiff ’s perspective, the defendant 
escapes without having to bear the responsibility for the harm and suffering they 
have caused, and the vengeance sought by the plaintiff will never be obtained.20 
The  operation of such schemes in this way results in the removal of the right 
to pursue one who has injured you, and raises the possibility of ‘heightening the 
emotional distress’ of the plaintiff, who views a lack of accountability as an essential 
failure of justice.21

Both no-fault and tort law cannot completely achieve moral aims of seeking 
retribution and accountability. An alternate system is needed to advance social 
justice in the future of personal injury compensation.

No fault, no damages
The law of negligence fails to compensate innocent victims of accident.22 
We as a society have an undeniable moral responsibility to the innocently injured.23 
This cannot be achieved through the law of negligence—a system that operates by 
finding and assigning fault to a defendant. If fault cannot be found, the claimant 
will receive no compensation, a seemingly unfair result.24 For example, in the 
common law, it is entirely possible a plaintiff who is 80 per cent responsible for 
their own injury to receive compensation whereas an innocent victim who can 
find nobody at fault receives nothing.25 This seems morally unfair; to gain moral 
justice in our society, we must be able to compensate injury without fault. This is 
obviously a key operation of no-fault systems. The very nature of no-fault systems 

17  Carl Baar, ‘The Myth of Settlement’ (Speech delivered at the Annual Meeting of the Law and Society 
Association, Chicago, 28 May 1999).
18  Englard, above n 13, 114.
19  Robinson, above n 3, 56.
20  Englard, above n 13, 114.
21  Menyawi, above n 12, 3–5.
22  Peter Cane and Patrick Atiyah, Atiyah’s Accidents, Compensation and the Law (Butterworths, 6th ed, 1999), 
140–3.
23  Englard, above n 13, 110.
24  Clothier, Cecil, ‘Medical Negligence and No-Fault Liability’ (1989) 333 The Lancet 603, 604.
25  Cane and Atiyah, above n 22, 153.
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is that injury and accident can be easily compensated without consideration of 
fault.26 The failure of the law of negligence to enable this key moral goal sheds 
doubt on whether negligence should be used as the only means for compensating 
personal injury.

Compensation
Compensation of injury victims is a major aim of both tort law and no-fault 
schemes. To evaluate the performance of both schemes, this section will consider 
their effectiveness at providing timely, just and adequate compensation. To gain a 
fuller picture, the law of negligence in theory as well as in practice after the 2002 
reforms will be evaluated.

Tort law and compensation
Numerous legal academics condemn tort law as nothing more than an expensive 
and  inefficient ‘lottery’ that provides arbitrary and unfair compensation.27 
The  ‘lottery’ of compensation is determined by the adversarial nature of the 
Australian legal system, which means that similar victims obtain dissimilar results. 
This may result from minute changes in evidence, varying skills of lawyers, and 
the prevailing attitudes of the court.28 A disadvantage of tort systems is that tort 
litigation is lengthy and means plaintiffs may remain uncompensated for long 
periods of time. The average negligence case will take around 12 to 18 months, 
whereas more difficult cases may take up to 10 years.29 Finally, tort law compensates 
for non-pecuniary loss.30 The ability of tort law to do so is a major advantage of 
the system, as common morality provides that one should be compensated for pain 
and suffering. However, the compensation for such losses adds to the arbitrary 
nature of tort law, as this type of compensation ‘is one which, from its very nature, 
is incapable of being performed with accuracy’.31

Impact of the 2002 reforms
Substantial law reforms throughout the last decade have altered the traditional 
operation of Australian negligence law and we must consider the ability of 
reformed tort law to compensate personal injury. Considerable reform after 
the release of the Ipp Report in 2002 attempted to restrict the operation of the 

26  Menyawi, above n 12, 6.
27  Patrick Atiyah, The Damages Lottery (Hart Publishing, Oxford, 1997), 143.
28  Cane and Atiyah, above n 22, 147.
29  CMC Laywers, Compensation Claims (2014) CMC Lawyers, www.cmclawyers.com.au/nsw/compensation-
lawyer-services; Atiyah, above n 27, 148.
30  Cane and Atiyah, above n 22, 162; Barker, Kit et al., The Law of Torts in Australia (Oxford University Press, 
5th ed, 2012), 715.
31  Todorovic v Waller (1981) 150 CLR 402, Stephen J at [5].
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doctrine, amongst other things substantially limiting the award and amount of 
damages.32 For example, in NSW damages for non-economic losses are capped 
at $350,000, the court can no longer award punitive damages, and damages will 
not be awarded unless there is whole person impairment of at least 15 per cent. 33 
The impact of such reforms has been to exclude vast numbers of plaintiffs as well 
as reduce the damages awarded by the court. The reforms have lessened the ability 
of the common law to compensate justly and effectively, creating systems ‘in which 
fair compensation has given way to financial and political concerns’.34

Overall, while tort law compensates personal injury generously, the arbitrary, lengthy 
and newly restricted nature of the system post-2002 renders it an unsatisfactory 
system for the future of personal injury compensation.

No-fault schemes
No-fault systems rectify many faults of tort law compensation. They provide 
consistent amounts of damages for similar cases: an egalitarian system of 
compensation.35 Compensation under a no-fault scheme is timely, allowing the 
injured plaintiff to get the funds they need within weeks to months.36 No-fault 
systems provide one significant benefit when compared with negligence law—they 
are much less costly due to reduced administrative costs. In tort litigation around 
only 10–15 per cent of the costs of litigation go towards victim compensation.37 
However, in no-fault systems, much more of the funds within the scheme can 
be channelled back to compensating claimants—it costs around seven cents for 
the New Zealand Accident Compensation Corporation to deliver one dollar 
in benefit.38

However, the most significant disadvantage to no-fault schemes is their tendency 
to undercompensate victims. The state is only capable of compensating to a certain 
amount whereas the court can theoretically award common law damages as high 
as the defendant’s net wealth.39 Under the New Zealand scheme, damages are not 
awarded for non-pecuniary loss or for loss of future earning capacities, and weekly 
damages are calculated at up to 80 per cent of the claimant’s pre-injury wage.40 

32  Ipp et al., Review of the Law of Negligence: Final Report (Commonwealth of Australia, 2002).
33  Civil Liability Act 2002 (NSW) s 16(2), s 21, s 26C.
34  Law Society of NSW, Submission to the Legislative Council General Purpose Standing Committee No. 1 
Inquiry into Personal Injury Compensation Legislation, March 2005, 19.
35  Menyawi, above n 12, 6; Cane and Atiyah, above n 23, 150–3.
36  Accident Compensation Act 2001 (NZ) s 54.
37  Stephen Sugarman, ‘Doing away with Tort Law’ (1985) 73 California Law Review 555, 558–9.
38  Drabsch, above n 9, 40.
39  Menyawi, above n 12, 7.
40  Accident Compensation Act 2001 (NZ) s 69(1). 
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This raises concerns about the future of seriously injured claimants—they may 
not be able to ‘live independently’ as they would under an award of common law 
damages.41

On the whole, it is arguable that no-fault systems provide more effective 
compensation for personal injury than tort law, especially considering the restricted 
operation of tort law after the 2002 reforms. However, the under-compensation 
of victims in no-fault schemes is a seriously concerning problem. This analysis 
demonstrates that no-fault schemes or common law negligence alone are not the 
most satisfactory method for compensation of personal injury, but rather that an 
alternative scheme should be considered.

Deterrence
Deterrence is a key rationale for the existence of tort law.42 If tort law effectively 
deters dangerous conduct, this is substantial justification for a continued role in the 
future of personal injury compensation.43

Does tort law deter?
The theory behind the deterrent effect of tort law is that the threat of financial 
sanction in the form of litigation and damages will ensure people take adequate 
care not to injure others through negligent conduct.44 However, this traditional 
justification is being called into doubt: a recent 2011 study of 700 individuals 
revealed systemic failures in the ability of tort law to deter.45 The study found 
tort liability had insignificant impact on the prevention of tortious behaviour.46 
This could be due to a number of factors.

Firstly, the effectiveness of tort law as a deterrent is largely undermined by the 
presence of comprehensive liability insurance.47 Such insurance shifts the financial 
burden from the defendant to the insurance company, virtually eliminating 
personal accountability. Liability insurance does indeed ‘deaden the deterrent role 
of tort law’.48 Secondly, tort law cannot possibly deter inadvertent negligence—

41  Drabsch, above n 9, 3.
42  Robinson, above n 3, 4.
43  Mark Harrison, ‘Evidence-free Policy: The Case of the National Injury Insurance Scheme’ (2013) 20 Agenda 
95; Gary T Schwartz,‘Reality in Economic Analysis of Tort Law: Does Tort Really Deter?’ (1997) 42 UCLA Law 
Review 377, 378. 
44  Jonathon W. Cardi, Randy Penfield and Albert H. Yoon, ‘Does Tort Law Deter?’ (2011) Legal Studies Paper 
No. 1851383, Wake Forest University, North Carolina, 2; Schwartz, above n 43, 560.
45  Cardi, above n 44.
46  Ibid, above n 44, 24–25.
47  National Committee of Inquiry, Compensation and Rehabilitation in Australia (Chairperson: O. 
Woodhouse), July 1974, 40.
48  Robinson, above n 3, 48.
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the lapses of concentration that cause tortious conduct.49 Although logically sound 
to place liability on this type of conduct, it is arguable whether tort law has any 
impact in its deterrence. People acting inadvertently are not using their rational 
minds (which would otherwise be aware to the threat of sanctions or liability) in 
that moment, and it follows that threat of litigation cannot serve to discourage 
future inadvertent conduct.50 Finally, the uncertainty of tort litigation destabilises 
its deterrence effect.51 The more certain the chance of encountering a sanction, 
the greater the deterrent effect of the sanction.52 Due to the uncertain nature 
of common law litigation—for example, doubts over whether an action will be 
brought in the first place, what the court will find and whether they will impose 
damages—the prospect of being sued in tort is far from the minds of the general 
population. This further weakens the deterrent effect of tort.

Do no-fault systems deter?
Tort law’s weak deterrent effect still remains superior to that encountered in 
a no-fault scheme. No-fault compensation inherently fails to provide any measure 
of deterrence because links between risky actions and costs of these actions are 
severed.53 A defendant can engage in tortious conduct with confidence that 
any financial penalty will not fall upon them but rather on the state due to the 
operation of a no-fault system. A dangerous consequence of removing this notion 
of accountability is the possibility of increased injury rates.54 Indeed, empirical 
evidence demonstrates a clear correlation between the introduction of pure no-fault 
schemes and increases in injuries and fatalities. Motor vehicle accident fatalities 
in the Northern Territory and New Zealand rose from 16 to 20 per  cent after 
these jurisdictions adopted pure no-fault schemes.55 Such evidence illuminates 
that a ‘no fault scheme does not provide the necessary incentives to deter wrongful 
conduct’.56

In this regard, it is clear that while neither system provides perfect deterrence, tort 
law is better equipped to deter tortious conduct than no-fault schemes. However, 
an alternative scheme for compensation that increases deterrent effect of tort 
should be considered.

49  Cane and Atiyah, above n 22, 147.
50  Ibid.
51  Cardi, above n 44, 23.
52  Ibid, 25.
53  Bronwyn Howell, Judy Kavanagh and Lisa Marriott, ‘No-fault public liability insurance: Evidence from 
New Zealand’, (2002) 9 Agenda, 137, 137.
54  Harrison, above n 43.
55  P. Swan, ‘The Economics of Law: Economic Imperialism in Negligence Law, No Fault Insurance, 
Occupational Licensing and Criminology?’ (1984) 92 Australian Economic Review 108, 110.
56  Menyawi, above n 12, 10.
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The future of personal injury compensation
The evaluation of tort has demonstrated considerable failures in the way this system 
operates to compensate for personal injury. However, the introduction of no-fault 
schemes, which have their own inherent disadvantages, cannot be a panacea to the 
insufficiencies of the law of negligence. The best way to move into the future of 
personal injury compensation is a scheme that combines the advantages and avoids 
the disadvantages of both negligence and no-fault systems.

Janus-like justice: The best of both worlds
Menayawi posited the idea of ‘public tort liability’ as the best alternative to 
compensating victims of personal injury.57 It is based on the idea that ‘the state 
ought to compensate all victims of injury regardless of whether they committed 
a fault, but also pursue those who committed a wrong in order to hold them 
accountable’.58 In this scheme, the state provides compensation to any injured 
victim, and then separately conducts investigation of fault-based injury.59 If fault 
is found, the negligent party is ordered to pay damages back to the state, these 
damages fund the operation of the scheme.60 I believe that such an alternative 
should be seriously considered as we move into the future of personal injury 
compensation.

Compensation
This alternative scheme would avoid many of the disadvantages of both tort and no-
fault systems in their abilities to compensate for personal injury. As the state is free 
to compensate first and investigate later, instant compensation could be provided.61 
As the scheme would be funded by damages paid by defendants as well as being 
supplemented by taxation, the state would be financially capable of compensating 
more generously than pure no-fault schemes.62 Clearly, such an alternative offers 
practical benefits and a more satisfactory approach to compensation than either 
tort or no-fault schemes. Compensation would be fast, adequate and fair.

Deterrence
The primary criticism of no-fault schemes—the removal of accountability and 
deterrence—would be avoided in this alternative scheme. As the state pursues the 
defendant and requires them to take responsibility for their fault by paying damages 
for the harm they caused, the scheme maintains notions of blame, accountability 

57  Menyawi, above n 12.
58  Ibid, 10.
59  Ibid.
60  Ibid, 11.
61  Ibid.
62  Ibid.



The ANU Undergraduate Research Journal

126

and ensures the (albeit weak) deterrent effect of common law negligence is not 
lost.63 Indeed, that the state rather than the individual pursues the negligent party 
adds to the deterrent effect of this system: the almost criminal-like aspect of being 
pursued by the state is more certain than being pursued by an individual in tort, 
and would arguably lend weight to increased deterrence.64

Ethical Justice
This alternative scheme satisfies ethical justice more effectively than either tort 
or no-fault regimes. Compensation can be provided to those who are injured 
by accidents, satisfying the community’s moral responsibility to protect and 
compensate injured members of society, and overcome a major flaw of tort law.65 
Importantly, this scheme would allow victims to seek meaning and achieve a sense 
of self-justice, as the defendant is still being pursued and held accountable for their 
wrongs, surpassing the primary moral flaw of no-fault schemes.

Conclusion
A dual-natured evaluation of tort and no-fault schemes has revealed that both 
contain inherent inadequacies in their abilities to provide effective compensation, 
deterrence and social justice for personal injury. The fundamental flaws inherent 
in both schemes calls for the introduction of alternative systems of compensation 
that can achieve these three aims effectively, avoiding the downfalls of both the 
tort and no-fault systems. The Janus-like scheme proposed in this essay is one 
possibility of such an alternative, and should be considered carefully as we move 
into the future of personal injury compensation.
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Payments for environmental 
services and community-level 

socioeconomic wellbeing: 
Comparing programs in Vietnam 

and Australia
MIA SANDGREN

Abstract
The success of Payments for Environmental Services (PES) programs 
depend crucially on local conditions, although some considerations can help 
make PES schemes more successful in any locale. Many PES programs are 
in their infancy yet have ambitious goals for environmental preservation 
and poverty alleviation. Monitoring and evaluating the outcomes of PES 
programs can provide insights into how they can best achieve these goals. 
This research adds to existing PES case studies by evaluating new data on 
one village’s participation in a World Wildlife Fund PES scheme. A village 
in central Vietnam was visited and the Administrative Chief of the village 
was interviewed to gauge the success of the PES scheme in that village. 
The comments from the Vietnamese village were then compared to written 
and verbal accounts of the Working on Country program in Australia to 
elucidate factors that can make PES schemes successful. This comparison 
revealed four key factors that can improve the outcomes of PES schemes. 
Community involvement in the design, implementation and evaluation 
of projects is crucial. Furthermore, the monetary remuneration that the 
community receives should be adequate. In addition, PES schemes are 
particularly successful when the community receives non-monetary benefits, 
such as social or cultural benefits, from participating in the program. Finally, 
the involvement of outside organisations, including the state, needs to be 
adequate and appropriate to ensure positive socioeconomic outcomes for 
the communities involved.
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Introduction
The Millennium Ecosystem Assessment cemented in the international 
consciousness the notion that there are three important aspects of sustainability—
economic development, environmental health and social development—that 
cannot be pursued in isolation (Millennium Ecosystem Assessment 2005). 
However, finding policies that support all three aspects of sustainability has proven 
difficult. Payments for Environmental Services (PES) represent one attempt to 
integrate environmental and socioeconomic goals.

This report will present a comparative analysis of two PES programs to answer 
the question: how can payments for environmental services contribute to the 
socioeconomic wellbeing of communities? Four key factors that allow PES 
programs to deliver socioeconomic benefits will be discussed: community 
involvement, adequate monetary remuneration, community improvement and 
the appropriate participation of outside organisations. Results gathered in an 
ethnic-minority village visited during a university field school in Vietnam (see 
Appendix 1) will highlight some pitfalls that impinge on the success of PES. An 
Australian example involving Indigenous Australians will provide insights into 
how PES can successfully deliver socioeconomic outcomes.

Background

Payments for environmental services
Two key observations led to a global rise in community-based natural resource 
management and, subsequently, PES (Tsing et al. 2005; Menon et al. 2007). Firstly, 
it was acknowledged that communities that live near areas of environmental 
significance could positively contribute to the management and protection of those 
areas (Colfer 2005; Tole 2010; May 2010). Secondly, environmental management 
was recognised as a potential vehicle for poverty alleviation because the poorest 
people are often the most directly dependent on and connected with their 
environment (Asia News Monitor 2009; Boissière et al. 2009; Adhikari & Agrawal 
2013; WWF 2015). Hence, researchers, non-government organisations (NGOs) 
and governments have been exploring how PES can help support livelihoods.

Broadly understood, PES make preserving environmentally valuable land more 
profitable for those managing the land (The & Ngoc 2008). ‘Sellers’ protect and 
manage environments that provide environmental services, such as watershed 
protection, biodiversity preservation, landscape beauty or carbon sequestration 
(Thuy et al. 2013). ‘Buyers’ who benefit from environmental services provide 
remuneration to the sellers. By definition, PES is a mechanism for achieving 
environmental outcomes only. Any poverty-related improvements are ‘beneficial 
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side-effects’ (Wunder 2013: 231). Yet socioeconomic improvements are often 
discussed in association with PES (Pagiola et al. 2005; McElwee 2012; Thuy et al. 
2013; Adhikari & Agrawal 2013; Mansourian & Vallauri 2014).

In practice, neither environmental nor wellbeing benefits have been widely achieved 
by PES. Adhikari and Agrawal’s (2013) review of 27 PES programs globally found 
mostly limited livelihood improvements and highly varied environmental outcomes. 
To et al. (2012: 248) concluded that ‘there has been no clear evidence that PES 
[in Vietnam] will be an effective mechanism for … improving the livelihoods of 
the rural poor … [or] improving forest quality’. Yet, there are successful examples 
and models, as this report will illustrate.

Monitoring and evaluating individual case projects is important (Colfer 2005; 
Tole 2010). Local conditions influence the success or otherwise of PES programs, 
as strategies that work in one context may not work in another (Tole 2010). 
Yet  there  are certain actions that, regardless of an environmental program’s 
location, might increase the likelihood of its success (Measham & Lumbasi 2013). 
Identifying what causes programs to fail or to succeed can help improve future 
programs.

Forests and forest management in Vietnam
Forests account for 40 per cent of Vietnam’s land area (The & Ngoc 2008). Most of 
the country’s forests are natural forests, although there are substantial areas of 
plantations (Sam & Trung 2001).  These natural forests are of environmental, 
social, cultural and economic importance.

Forests are cut down for utilitarian reasons such as production and land use 
conversion. Wood is widely used for fuel, furniture production and construction. 
Industrially, Vietnam has a burgeoning woodchip and paper industry that relies 
on plantations (Hidayat et al. 2012). Swidden agriculture remains the basis of 
some communities’ livelihoods, although it is now prohibited (Bayrak et al. 2013). 
Natural forests are threatened by population growth (Vu et al. 2014), illegal logging 
(McElwee 2009) and the economic advantages of using land for agriculture 
(To et al. 2012; Dressler et al. 2013) or plantations (Sodhi et al. 2010).

On the other hand, forests are left standing to preserve the environmental services 
they provide and for social reasons. Mature forests are particularly important for 
biodiversity because they are generally more species rich, abundant and diverse 
than plantations (Sodhi et al. 2010). Forests protect soil and water quality, which 
supports Vietnam’s agricultural production. The carbon sequestration potential of 
forests is also valued. In addition, non-timber forest products are collected from 
forests and forests attract visitors from all over the world. Some Vietnamese 
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consider forests to be spiritual entities; forests are often incorporated into cultural 
practices and some communities’ institutions and social structures are forest-based 
(Bayrak et al. 2013).

In response to these competing values, Vietnamese forest management has 
changed considerably in the past few decades. A period of deforestation between 
1943 and 1991 saw forest cover reduced from 43 to 29 per  cent (The & Ngoc 
2008). A substantial and successful reforestation program was then implemented, 
based around the decentralisation of forest management (McElwee 2009; Pham et 
al. 2010; Thuy et al. 2013). The use rights of forests were transferred from the state 
to those living near forests. In line with international thinking, it was reasoned that 
local communities and individuals would have the incentive to use and manage 
forests more appropriately than the state (Sam & Trung 2001). Today, Vietnamese 
forest policy is fundamentally aimed at both increasing environmental health and 
poverty alleviation (Sam & Trung 2001; Asia News Monitor 2009). This recognises 
that poor people in Vietnam are more likely to live near forests, be dependent on 
them, be affected by their degradation and benefit from their proper management 
(The & Ngoc 2008; Barbier 2010). As a result, there are now a number of PES 
programs operating in Vietnam, such as the one in the study village (Thuy et al. 
2013; McElwee 2012).

Indigenous Australians and environmental 
management
Like Vietnam, Australia has large areas of environmental significance, although 
not all are classified as forests. Natural vegetation communities, including forests, 
grasslands and savannahs, ensure environmental health, support endemic species, 
are aesthetically valuable and provide opportunities for recreation. Over the last 
two centuries, clearing for pastures, agriculture and urban development, as well as 
a lack of appropriate management, has caused continent-wide land degradation.

Australian Indigenous peoples hold special connections to the land; their culture, 
customs, law and health are intimately related to Country. Indigenous people’s 
traditional knowledge of Country is increasingly being recognised as holding 
unique potential for improving the management of the environment (Baker et al. 
2001; May 2010), particularly because of the high proportion of environmentally 
significant areas that are Indigenous-owned and the number of Indigenous people 
who reside in these otherwise remote areas (Altman 2012). The establishment 
of Indigenous Protected Areas, joint-management initiatives, Caring for Our 
Country and Working on Country (WoC) reflect this growing awareness 
(Baker et al. 2001).
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WoC is an Australian Government–funded program employing Indigenous rangers 
to undertake natural resource management activities such as fire abatement, feral 
animal and weed control and maintaining ecologically significant systems (Ryan 
2012; Warddeken Land Management Limited 2012). The program is not explicitly 
and solely a PES program. However, it is based around the same idea: providing 
financial remuneration for managing landscapes and preserving the services they 
provide. It is a reflection of ‘the potential to address Indigenous poverty and [natural 
resource management] simultaneously’ (May 2010: 408). Despite having to work 
through many barriers and challenges, WoC has had positive environmental, social 
and economic outcomes for communities.

Methods
A visit to the study village was organised. Visual observations were collected. 
Conversations with villagers and a semi-structured interview with a village official 
were conducted, facilitated by a translator. The results from these experiences 
were used to guide a literature review of peer-reviewed journals, government 
documents, official reports, news sources and print materials about the history 
of forest management in Vietnam, community-based management and PES 
(see Appendix 1).

A review of the WoC program was undertaken. Written reviews of the program 
by both European and Indigenous authors were consulted. An academic who has 
worked with communities participating in the WoC program was consulted.

The study village
The study village was located in the remote central highlands of Vietnam. 
Approximately 340 people lived in the village. The villagers were Co Tu people, 
an ethnic minority in Vietnam who have their own culture and speak their 
own language (Bayrak et al. 2013). Most villagers were subsistence farmers, 
cultivating rice and cassava, tending cassia and acacia forests and raising animals 
for ceremonies  and consumption. Old-growth forests surrounded the village 
(Figure  1). The village also had an agreement with a tourist company that 
maintained accommodation for tourists. Villagers were paid to provide services 
for tourists, including preparing meals, performing ceremonies, selling handicrafts, 
running homestays and guiding hikes.
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Figure 1: Forests near the study village . Note both plantation (centre, 
middle ground) and natural (centre-left, background) forests .
Photograph: Author, 2015 .

Results

In-country findings
The Administrative Chief (AC) of the study village was administering 
a community-based forest management program sponsored by the World Wildlife 
Fund (WWF) and the German Development Bank. The AC knew that this 
program involved four other provinces in Vietnam and understood the aim of the 
program to be the restoration of 100,000 hectares of forest. The project had been 
active in his village for two years.

The AC was in charge of managing the villagers and distributing the money. 
A number of groups in the village, each with their own leader, were periodically 
sent to patrol the old-growth forests surrounding the village. The AC explicitly 
identified the key benefits and limitations of the program. His comments are 
summarised in Table 1.
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Table 1: Benefits and limitations of the forest management program 
according to the Administrative Chief of the study village .
Benefits Limitations
• Visible improvement in biodiversity, 

such as more wild animals
• Improvement in quality of water flows
• Financial benefits received by villagers 

for their work
• Improved environmental awareness 

in the village
• Illegal hunters and loggers had been 

kept out of the forest

• Villagers could no longer harvest food 
and forest products from the forests

• Payment is inadequate
• The agreement could not be changed
• Payments would not increase

Source: Author’s fieldwork.

The AC reported that the village was receiving 58  million Vietnamese dong 
(approximately AU$3,500) every three months. This was distributed equally 
between the 340 villagers, as per a consensus agreement in the village. The AC 
suggested that the remuneration they received was one-tenth of the benefit they 
would gain from collecting products in the forest.

The AC stated that the program was a ‘process from above’. He stated that there 
was no chance that they would be released from the program and the payments 
would not be increased. He said that people were adapting to not being able to 
harvest forest products by putting more effort into agriculture, although villagers 
did collect forest products while they patrolled the forest. It was implied that the 
limitations of the program outweighed the environmental and direct economic 
benefits outlined in Table 1.

Data collection issues
The short time period available for fieldwork in the study village, the limited 
opportunities to discuss the program with multiple stakeholders and the use of 
translators puts limitations on the data collected. No data was collected from those 
who performed the forest management and it was not possible to corroborate 
the AC’s perception of the program’s benefits and limitations with empirical 
evidence in the village. It is possible that the tone of the conversation was also 
misinterpreted. However, the results still provide first-hand insights from a highly 
involved and oft-marginalised stakeholder (Pham et al. 2010), from which some 
interesting comparisons and conclusions can be drawn.

Discussion
The study village is just one example in a class of environmental services payment 
programs run by governments (Thuy et al. 2013), NGOs (Pham et al. 2010) and 
independent buyers (To et al. 2012; McElwee 2012), both in Vietnam and globally 
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(The & Ngoc 2008; Adhikari & Agrawal 2013). This program was part of the 
WWF’s project: Avoidance of deforestation and forest degradation in the border 
area of Southern Laos and central Vietnam for the long-term preservation of 
carbon sinks and biodiversity ‘CarBi Project’ (Figure 2) (WWF 2015). This project 
aims to support the socioeconomic development of those involved in achieving the 
environmental goals of the project stated in its title (WWF 2015). The WWF is 
reporting positive outcomes such as the creation of employment hours and capacity 
building for the communities involved (Bekker 2015). However, the findings from 
the study village suggest that the quantifying measures used by the WWF to assess 
outcomes do not fully reflect the local impacts of the project. Thus, detailed local 
reviews of the socioeconomic outcomes of PES programs are important.

Figure 2: Sign advertising the CarBi Project in the study village . 
Note the World Wildlife Fund logo and a quotation from 
Ho Chi Minh: ‘Forests are the lungs of life, protect[ing] the forests 
is protecting our own lungs .’ Translated by Trung Dang Dinh .
Photograph: David Freudenberger, 2015 .

By comparing processes and outcomes in the study village (the Results) with 
the WoC program in Australia, this report will demonstrate how four factors 
help PES schemes deliver wellbeing benefits to communities. As stated earlier, 
these are community involvement, adequate monetary remuneration, community 
improvement and the appropriate participation of outside organisations.



Payments for environmental services and community-level socioeconomic wellbeing

139

Community involvement in planning, implementing 
and evaluating programs
It appeared that in the study village, the community did not design the PES 
scheme and had not been involved in reviewing it. This lack of involvement caused 
the community’s needs and preferences to be overshadowed by wider conservation 
goals. The result was dissatisfaction and adverse outcomes.

WoC, on the other hand, is a state-sponsored program that evolved from 
existing, community-instigated programs (May 2010; Green & Morrison 2012). 
The programs reflect community interest in environmental preservation and local 
concerns (Marika et al. 2012). Communities have been consulted at all stages 
of the projects to ensure their needs are taken into account (Ryan 2012). This is 
considered fundamental to the program’s success (Ryan 2012; Marika et al. 2012).

Many reviews of community environmental management and PES advocate for 
strong community involvement and claim that community involvement is a crucial 
feature of successful programs (Baker et al. 2001; Colfer 2005; Sheil et al. 2006; 
Boissière et al. 2009; Mustalahti 2009; May 2010; Tole 2010; Altman 2012; Thuy 
et al. 2013; KimDung, et al. 2013; Measham & Lumbasi 2013). This suggests 
that PES are more successful when communities are consulted about the nature 
and extent of their involvement and provide the impetus for the program. That 
is, programs work best when sellers of environmental services seek out buyers—
such as communities seeking out governments—rather than the other way around. 
Community support ensures commitment to the environmental goals of the 
program and, in turn, the program’s longevity. When this is achieved, programs 
will have a greater capacity to benefit communities socioeconomically.

Communities receiving adequate monetary 
remuneration or incentives for environmental protection
In the study village, the payments for protecting the forest did not adequately 
compensate for lost harvests of timber and non-timber forest products. Bayrak et 
al. (2013) found that Co Tu people are highly forest-dependent and have a culture 
of sustainably harvesting forest products. Through the CarBi Project, the WWF is 
attempting to provide ‘alternative livelihoods’ for communities who are otherwise 
dependent on forest product harvesting (WWF 2015). Reportedly, the project 
also allows communities to use forest resources sustainably (WWF 2015) 
and the WWF acknowledges the importance of incorporating this allowance 
into the design of successful environmental restoration projects (Mansourian & 
Vallauri 2014). However, the results suggest that the program does not provide an 
adequate alternative livelihood and that their stated program design is not being 
implemented in communities.
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The WoC program provides employment and salaries for approximately 690 
Indigenous people (Ryan 2012). This structure provides each individual with 
adequate remuneration (S. Kerins, pers. comm. 18 March 2015). Rather than 
compensating for lost hunting opportunities, which are economically and culturally 
important for Indigenous Australians (Baker et al. 2001), a permit system allows 
regulated hunting on Indigenous-managed lands in accordance with traditional 
practices and sustainability principles (Ryan 2012).

Restrictions on harvesting forest products are consistently identified as problematic 
aspects of conservation programs (Boissière et al. 2009; McElwee 2009). Indeed, 
Vandergeest and Wittayapak (2010: 6) state that, at a global level, ‘the tendency 
is … to shift responsibility for resource protection to local communities without 
granting the rights to use those resources for their livelihoods.’ As PES schemes 
often involve those who rely on the natural environment for their economic and 
cultural wellbeing, poor economic structuring of programs can be detrimental 
to the socioeconomic wellbeing of communities. The results suggest that PES 
programs are better able to deliver socioeconomic benefits to communities when 
they recognise through their economic structure (a) the ability of communities to 
harvest forest products sustainably in line with cultural and economic needs and/
or (b) the necessity of payments to compensate adequately for the opportunity 
costs of conservation such as lost forest product harvests and alternative land uses.

Communities receiving non-monetary benefits from 
the protection of the environment
Environmental protection payment schemes are based on providing direct 
monetary incentives for protecting the environment. However, when communities 
benefit from the land management itself, as opposed to from the payments only, 
PES programs are more able to contribute to the socioeconomic wellbeing of 
communities. As such, the payments allow and incentivise communities to manage 
land that improves their livelihoods in other ways.

This is illustrated particularly well by the WoC program. Although the wellbeing 
benefits of Indigenous land management are difficult to measure objectively 
(Smyth 2012), both independent (Smyth 2012) and government (Ryan 2012) 
evaluations report substantial, community-wide, non-monetary benefits of the 
WoC program. These reports are supported by accounts of the benefits of programs 
from participants (Green & Morrison 2012; Marika et al. 2012; Warddeken Land 
Management Limited 2012). Some of the identified benefits are listed in Table 2. 
These benefits result from the program’s whole-of-community approach and the 
impact of connectedness with Country and the health of Country on Indigenous 
people’s physical, emotional, cultural and spiritual wellbeing (May, 2010; Green & 
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Morrison 2012; Marika et al. 2012). These benefits are also felt particularly strongly 
in the context of recent colonisation, dispossession and suppression (Green & 
Morrison 2012; Marika et al. 2012).

Vietnam’s sociocultural context is substantially different to Australia’s, meaning 
that the nature of non-monetary benefits that environmental management can 
provide is different, although the rationale remains the same. For example, in the 
study village, a secondary benefit of the PES scheme was the protection of water 
quality. Water quality is important for agricultural production and domestic use. 
Maintaining water quality was a key incentive for a successful community forest 
patrol program in a rural Kinh village visited during the field school. In Vietnam, 
PES programs might also offer opportunities for capacity building, accessing new 
technologies or improving infrastructure that would assist with forest management. 
Protecting the forest might increase the potential for tourism. This could be 
particularly beneficial in the study village because of the existing tourist venture. 
In addition, given the Co Tu people’s spiritual connections to forests, being able to 
engage with forests in a way that is compatible with their cultural traditions, such 
as being legally allowed to hunt, could be an incentive for sustainable management 
(Bayrak et al. 2013). Bayrak et al. (2013) emphasise that money and the utilitarian 
values of forests are not the only reasons why Co Tu people would be interested 
in protecting forests. Engaging with existing community interests allows PES 
programs to have wellbeing consequences beyond direct monetary remuneration.

Table 2: How land management associated with the Working 
on Country program provides benefits to communities.
Working on Country and the associated land management

• Employs community members in purposeful and socially respected jobs that do not 
rely on welfare or mining royalties

• Supports local economies via salaries
• Allows local infrastructure to be improved
• Allows tourism to be managed in accordance with traditional owners’ wishes
• Ensures the concerns and wishes of traditional owners are respected, reducing 

conflict
• Ensures sacred sites are protected and restored
• Connects and supports homeland communities
• Increases the capacity of communities to obtain funding for future projects
• Promotes the continuation of cultural activities, ceremonies and Indigenous 

language learning
• Engages youth, with positive outcomes for behaviour, education and cultural 

maintenance
• Promotes physical activity
• Allows community members to reconnect with their Country . This, in turn, has positive 

benefits on the physical, mental and spiritual health of community members.

Sources: Green & Morrison 2012; Marika et al . 2012; Ryan 2012; Warddeken Land 
Management Limited 2012 .
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Communities receiving adequate and appropriate 
support from outside organisations and the state
In the study village, the WWF and the provincial government were involved in the 
PES program. The WWF’s conservation goals appeared to be overshadowing their 
socioeconomic goals. Furthermore, the WWF did not appear to be engaging with 
the village in a way that allowed conflicts to be resolved. This is despite the WWF’s 
stated aims and acknowledgement of the importance of engaging communities 
with their programs (Mansourian & Vallauri 2014). This suggests that the scale of 
their projects is such that they become removed from the on-the-ground reality of 
their projects and their outcomes. The precise role of the government in the PES 
scheme in the study village was unclear. However, other studies have found that 
the role of the state in environmental management is often more limiting than 
empowering (KimDung et al. 2013; To et al. 2012). This suggests that outside 
organisations can impinge on the ability of PES programs to deliver socioeconomic 
benefits to communities, even if they are the driving force behind the programs.

On the other hand, outside organisations and state support have been essential for 
the success of WoC. Outside organisations have founded successful partnerships 
with communities under action research frameworks. For example, as part of the 
People on Country, Healthy Landscapes and Indigenous Economic Futures research 
program, researchers balanced the imperative for community action with the 
importance of meeting research goals and were able to improve the outcomes 
of Indigenous land management initiatives (Smyth 2012). Non-Indigenous 
intermediaries have provided crucial institutional and procedural knowledge 
while acting as representatives for community interests (S. Kerins, pers. comm. 
18 March 2015). A focus on capacity building and the community-instigated 
nature of the programs has eased concerns that programs will collapse when 
outside organisers leave. The Australian Government’s policy design and economic 
support has allowed the WoC program to take a whole-of-community approach 
and incorporate improvements in infrastructure and technology. This has increased 
the socioeconomic benefits of WoC (May 2010).

This comparison indicates the importance of both adequate and appropriate 
involvement of outside organisations. Indeed, Pham et al. (2010: 64) argue that 
‘intermediary boundary organizations’ such as NGOs, the state or community groups 
in Vietnamese PES programs can be crucial, acting ‘as service and information 
providers, mediators, arbitrators, equalizers, representatives, watchdogs, developers 
of standards and bridge builders’. However, the study village was typical of wider 
findings that outside organisations can undermine program success when they 
focus on measurable outputs rather than holistic sustainability, undermine local 
people’s interests, customs and cultures and leave communities without impetus 
for environmental preservation (Colfer 2005; Mustalahti 2009; Pham et al. 2010; 
Bayrak et al. 2013; Measham & Lumbasi 2013). Thus, assuming that communities 
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benefit from PES programs at all, wellbeing benefits can be gained from PES 
when outside organisations, including the state, provide targeted support and 
empower communities for the long-term rather than merely impose their will on 
communities in the short-term.

The market, PES theory and program design
The two examples of PES discussed in this report are not strictly market-based. 
That is, there are not multiple buyers and sellers of environmental services operating 
according to processes of supply and demand. Wunder (2013) suggests this is 
common among current PES schemes. McElwee (2012) and To et al. (2012) both 
found that because of state intervention, other PES schemes in Vietnam are not 
underpinned by market mechanisms either, although they have come closer than 
the two examples examined in this report. The two examples in this report could be 
considered more community-based and employment-based, in that communities 
or individuals are paid to actively engage in protecting and managing land, rather 
than for merely owning and maintaining land that provides environmental services.

There is reason to be sceptical about the claim that monetising the value of the 
environment in a neoliberal market context can benefit either the environment 
or communities. There are examples of PES programs that, because of poor 
property rights regimes and program design which excluded poor people, increased 
inequality and land degradation (To 2010; To et al. 2012; Dressler et al. 2013). This 
report suggests that non-market program designs may be valuable for integrating 
environmental and socioeconomic goals into environmental programs. Engaging 
communities, as opposed to creating a market, has been effective in Australia, and 
not detrimental in Vietnam. It is beyond the scope of this report to discuss how a 
fully fledged competitive market for PES may allow PES programs to incorporate 
fully the value of the service, the costs of supplying the service and scarcity of 
service supply, or how this could allow the schemes to benefit communities 
socioeconomically (see Appendix 1).

Areas for further investigation
This study has highlighted a difficulty in reconciling the scale at which PES 
schemes are practically implemented—locally—and the scale at which they 
are monitored,  evaluated and reported on—regionally, nationally and globally. 
The disparity of scale makes deciding at what level research should be conducted 
and  at what scale that research can inform further actions or policy difficult. 
There are many reports that evaluate the reasons for success or failure of individual 
PES case studies. A meta-analysis of these findings, similar to that conducted by 
Colfer (2005), may provide insights into how best to design PES schemes to achieve 
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socioeconomic outcomes more widely. However, this reductionist approach may 
not be appropriate given the complexity and diversity of the systems involved, 
and consistent, local reviews may prove more practically useful (Colfer 2005).

Further studies that review the outcomes of the CarBi Project in other villages and 
the study village in more detail would reveal the representativeness of the results. 
How local conditions and PES program design affect the efficacy of the programs 
could then be investigated. For example, power relationships between the state and 
the village, the WWF and the village or the village chief and the other villagers 
may be affecting the program outcomes (Pham et al. 2010), but are not discussed 
in this report. In addition, altering the design of the program and the nature of 
the environmental services market might provide an avenue for improving the 
outcomes. Furthermore, given the deep cultural connection between Co Tu people 
and forests (Bayrak et al. 2013), the cultural impacts of monetising environmental 
services could be investigated.

Conclusion
This report has used data collected during a field school in Vietnam as a springboard 
into an investigation of PES, focusing on possibilities for integrating environmental 
and socioeconomic sustainability. A Vietnamese village’s experiences of PES 
were compared to the WoC program to illustrate how the shortcomings of PES 
identified in the study village might be overcome.

This analysis highlighted four factors that influence whether PES programs 
can contribute to the socioeconomic wellbeing of communities. Community 
involvement in the design, implementation and review of programs improves the 
likelihood that program design takes into account the needs of the community and 
will not undermine socioeconomic wellbeing. An economic framework that takes 
into account the opportunity costs of conservation ensures that environmental 
preservation will also not undermine the livelihoods of those involved. Non-
monetary benefits associated with the land management itself provide incentives 
for participation in programs and spreads benefits to entire communities. Finally, 
outside organisations that work to support, rather than control, communities 
allow communities to benefit from PES schemes without undermining their 
sociocultural integrity. These community-level conditions are important regardless 
of the specific design of PES programs and the nature of the market, as indicated 
by the applicability of all these factors to the contrasting contexts of Vietnam and 
Australia. Yet, the factors covered in this report are the ones that emerged from 
the study village, and are not necessarily the causal, sole, or critical factors for the 
success of every PES program.
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PES programs can be highly problematic, but WoC illustrates that they do have 
the potential to integrate economic, social and environmental sustainability. 
Programs must be carefully implemented and reviewed at a local level as they 
operate in highly complex systems. Only when this complexity is acknowledged 
and addressed through community involvement and program design will PES 
contribute to communities’ socioeconomic wellbeing.

Appendix 1: Evolution of research
The research for this report was emergent. That is, it resulted from observations 
during a field school rather than a pre-defined question and method. Observing 
several communities in Vietnam benefiting from managing forests, as alluded 
to in the non-monetary benefits section, inspired further research. An existing 
interest in Australian Indigenous cultural and natural resource management and 
its relationship to community-level sociocultural-economic wellbeing meant that 
I was looking for similar connections while in Vietnam. This approach allowed my 
initial observations to be broad-based and unrestricted by attempting to answer 
a specific question.

This project began as an investigation into community-based environmental 
management. It transitioned into a PES-focused project when I learned that the 
study village was receiving PES. As a result, this report is community-focused, 
as opposed to focused on market mechanisms, property rights, transaction 
costs and other factors that are important for successful PES schemes and may 
otherwise have been investigated (Engel et al. 2008). The sign in Figure 2 helped 
identify which WWF program the study village was involved in and instigated an 
investigation into the role of outside organisations in PES programs. The literature 
review indicated that the village was experiencing some ‘typical’ difficulties 
associated with PES and that the success of WoC was quite rare and based on 
the applicability of the program to the Indigenous Australian context. Hence, this 
report emphasises the importance of local conditions.
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Image annotation with high-level 
words using generalised attributes

QIANYU ZHANG

Abstract
The emergence of social media sharing communities has led to the 
need for accurate context-based image retrieval methods, which can be 
accomplished by an automatic annotation system. The ability to annotate 
high-level context-based words is necessary for such a system; however, it 
is not well researched due to the inherent difficulty caused by the semantic 
gap. This thesis identifies a set of high-level words that are frequently used 
by users to describe images, with a baseline system constructed using linear 
classifiers. The concept of ‘generalised attributes’ is then proposed and 
used to improve prediction by bridging the gap between image features 
and high-level words. The generalised attribute ‘anchor feature’ proposed, 
together with the ‘total distance’ feature selection method, leads to optimal 
performance. The resulting system yields not only an improvement 
in  statistical accuracy over the baseline, but also a huge improvement in 
the quality and relevance of images retrieved in image retrieval and tags 
predicted in tag recommendation.

Introduction
As photo-sharing web communities like Flickr and Instagram become increasingly 
popular, the number of images and their associated tags increases at an incredible 
rate. Flickr alone has 1.6 million images uploaded per day. However, the imprecision 
and noisiness in user labelling makes accurate context-based image retrieval 
and management difficult. Given the large numbers of images, expert manual 
labelling is infeasible. Automatic tagging or automatic image annotation (AIA) 
(Brahmi and Ziou 2004), which predicts the list of tags associated with images, 
has become an important research topic. ‘Tag ranking’ (Liu et al. 2009), which 
ranks the tags according to their relevance, is also becoming an active research 
focus. The combination of the two techniques yields a ranked list of tags relevant 
to images, effectively facilitating image retrieval and image management.
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Out of the large research efforts devoted to AIA, little research has considered the 
prediction of abstract keywords, which are hard to detect directly from low-level 
visual features due to the ‘semantic gap’ (Smeulders et al. 2000). However high-
level words are often more desirable to users; therefore, the ability to predict these 
words plays an important role in achieving practical and accurate context-based 
image retrieval. This work targets such high-level words and proposes methods to 
accomplish their detection and prediction.

This work facilitates the following:

• Efficient and accurate image retrieval. As the ranked list of words we predict 
are sets of high-level words that are often used to describe images by users, this 
leads to retrieval results that are closer to users’ real needs.

• Automatic analysis of the images and recommend tags for images. This would 
assist the uploading of images, which is a usual behaviour in daily lives.

• Increased ease of photo management; supports easy browsing and organising 
of images based on their visual contexts.

Background

High-level words
Words can be partitioned into visualisable versus non-visualisable words. Examples 
of visualisable versus non-visualisable tags are presented in Figure 1. Visualisable 
words are related to image content and are objective: they tend to refer to specific 
objects. On the other hand, non-visualisable words are related to image context 
and are subjective, such as words describing the aesthetic, sentiment or scene 
of an image.

Figure 1: Examples of visualisable and non-visualisable words, 
coloured in red and blue respectively .
Source: Author’s analysis and NUS-WIDE Dataset .
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Image annotation
The rapid increase in the volume of images being uploaded motivates research into 
efficient image retrieval and organisation techniques. Images are often annotated 
for efficient retrieval in current context-based image retrieval systems, known as 
annotation-based image retrieval (ABIR). Manual labelling is extremely time 
consuming and is subject to the users’ subjective judgement. Automatic image 
annotation (AIA) can be employed instead. Current AIA approaches include 
discriminative methods (such as classification-based methods) and generative 
methods (such as methods based on probabilistic models and graph models).

Classification methods transform the image annotation problem into an image 
classification problem by treating images as data samples and tags as class labels. 
Each word might have several dictionary senses that are visually distinct, which 
is known as the ‘visual polysemous’ property. Therefore, image annotation can be 
transformed into a multi-class classification task, which can be solved using support 
vector machines (SVMs) or multi-label learning algorithms (Lu et al. 2009) and 
multi-instance learning algorithms (Zhou and Zhang 2006). The co-occurrence 
probability between regional image features and concepts can be estimated to 
produce annotations for images. This can be achieved using either the machine 
translation-based model or cross-media relevance model. The machine translation 
model (Duygulu et al. 2002) views the annotation keywords and features as two 
different languages that describe the same image, and translates between those 
two languages. On the other hand, the cross-media relevance model ( Jeon et al. 
2003) uses blobs to represent the semantic contents of images, where blobs are 
formed using discretised feature clusters. Graph models (Tong et al. 2006) treat 
every image and every keyword as a graph node, and the relations between them as 
edges; label information can then be propagated from labelled images to unlabelled 
images.

Tag ranking
In AIA, tags are annotated in random order, however, an unranked list of tags 
reveals no information about the relevancy and importance of the tags. Research 
(Liu et  al. 2009) has shown that only 8  per  cent of the most relevant tags are 
ranked first in the list of tags associated with Flickr images. Tag ranking can be 
achieved using probability density estimation followed by a random ‘walk’ over the 
tag similarity graph (Liu et al. 2009). A modified approach (Agrawal et al. 2011) 
segments the image and associates the objects to the tags in the tag list. Based 
on this approach, Kennedy et al. (2006) proposed a tag ranking algorithm based on 
tag clustering using a tag-pair weight matrix; further refinement can be achieved 
by performing a tag-pair semantic similarity extraction.
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Image attributes
Apart from directly predicting words from images, the prediction of higher-level 
words requires more than just low-level image features. Higher-level features are 
introduced as image attributes that can be considered as the visual cues of parts 
of the image. Liu et al. (2009) introduce a list of attributes for the purpose of 
predicting aesthetics and allure. A generative probabilistic model can be used 
to learn discriminative features and estimate their distributions (Ferrari and 
Zisserman 2008). Images can also be described using attributes of the objects in 
the images (Farhadi et  al. 2009), including semantic (shape, part and material) 
and discriminative attributes. Using discriminative features improves performance 
in attribute detection compared to using whole features. Research done on 
animal detection (Lampert et  al. 2009) used a set of animal-specific attributes, 
such as the colour of the animal, whether it has fur, or if it appears with water. 
Common associating attribute terms for each object class are mined from Flickr 
image descriptions (Kulkarni et al. 2011), resulting in a list of 21 visual attributes 
consisting of colour, texture, shape, material descriptors, and general appearance.

Performance measures
For both image annotation and image retrieval, we have a set of ground truth labels 
that are the tags manually created by users who uploaded the image. For the image 
annotation task, every predicted tag is labelled either relevant or non-relevant to 
the image, according to its existence in the ground truth tag list. For the tag-
based image retrieval task, every retrieved image is labelled either relevant or non-
relevant to a target word, according to the existence of the target tag in the tag list 
of the retrieved image.

To evaluate the performance of our proposed image annotation system and tag-
based image retrieval system, the precision@n measure is used.

Precision@n (P@n)
Precision defines the fraction of retrieved items that are relevant.

The precision for image retrieval tasks can be defined in the following way:

precision = |relevant images|∩|retrieved images| / |retrieved images|

where relevant images are the images tagged with the target by users, and retrieved 
images being the images retrieved by the system.

The precision for tag recommendation tasks can be defined in the following way:

precision = |relevant tags|∩|retrieved tags| / |retrieved tags|

with relevant tags being the ground truth tags labelled by users, and retrieved tags 
the tags retrieved by the system. We evaluate precision at a cut-off rank, such that 
only the top n retrieved results are used, defined as precision@n.
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Construction and use of generalised 
attributes

Generalised attributes definition
We propose the concept of generalised attributes to bridge the semantic gap 
between image features and high-level tags. The generalised attributes exhibit the 
following characteristics:

1. Can represent any concept, concrete or abstract.
2. Defined computationally, an attribute can be defined in terms of image 

features, or in relation to cluster centroids. Attributes are defined for use 
of computation, and might not be directly interpretable to humans.

Visual score rank
We need to formalise the definition of abstract words: this can be achieved by 
calculating visualness scores, which measures the visualisability of words. Visualness 
of tags have been calculated using network inference methods (Xie and He 2013) 
and mixture models (Xu et  al. 2013). Combining those results could produce 
a more reliable and robust measure for visualisability. We take the set of 3,018 
tags considered in both studies. For each word, we rank the word according to its 
visualness score calculated in each method, then calculate the geometric mean of 
the ranks to get the combined score. We call this combined score Visual Score 
Rank (VSR). Note VSR is calculated using ranks instead of absolute visualness 
scores: the lower the VSR, the more visualisable a word is. Denoting a word by ω, 
and the rank of ω in Xie and He (2013) by r1 and the rank in Xu et al. (2013) by 
r2, we calculate the VSR as follows:

Target words and baseline
Target words were identified following the process below:

1. Illegal English words are filtered out using WordNet (Bird 2006).
2. The VSRs are calculated, words with high VSR are filtered out.
3. Parts of speech tags for words are obtained using WordNet: adjectives are 

considered as target candidates; for nouns we check its hypernym hierarchy; 
and nouns that represent physical entities are filtered out.

4. Words are ranked according to their occurrence frequency, the top 50 frequent 
terms are selected.
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The prediction of such general high-level words has not been addressed in previous 
research, therefore we built a baseline system for comparison. For each target word, 
a linear support vector machine (SVM) is built using the Caffe image features 
and the associated tags. For each test image, the SVM output is transformed to 
probability of each target word using Platt scaling.

Clusters as generalised attributes
For abstract words, each word might have multiple meanings, for example the word 
‘Asian’ might mean Asian food, Asian buildings, or Asian people. We cluster the 
training images, expecting each cluster specialises at one specific meaning of the 
target word. We first generate tag clusters: we represent images as tag vectors, and 
then cluster them using k-means clustering, thus varying numbers of clusters per 
target tag are tested. The Caffe features for images are then extracted and averaged 
to get the centroid (k-means on tags). We also generated clusters by performing 
k-means directly on Caffe image features (k-means on image features).

Anchor features
An anchor feature is a feature vector formed by the negated distances from an image 
to cluster centres. The distance is negated to represent the similarity between the 
image and each cluster centre. That is, for each image we build the anchor vector:

where is the centroid of cluster for the target word, iterates through all targets and 
iterates through the clusters for each target word.

Total distance feature selection
We use feature selection to select the clusters that are more relevant to each target 
word. We started feature selection using mutual information. We then proposed 
a novel feature selection scheme, which ranks the total distance from positive 
training images to each cluster centre for each target word. The clusters with 
minimum total distances are selected as features. Figure 2 illustrates this total 
distance feature selection method. Assume we want to select relevant clusters 
for ‘Asian’. Also  consider a cluster from ‘traditional’ representing the concept 
‘traditional clothing’. Those images should be visually similar with the images 
depicting Asian people wearing traditional clothing, leading to a smaller total 
distance comparing to, for example, the ‘snow mountain’ cluster from the word 
‘cold’, which contains images that have very different visual features. So the cluster 
representing ‘traditional clothing’ will be selected, whereas the ‘snow mountain’ 
cluster will not.
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Figure 2: Illustration of the total distance feature selection method .
Source: Author’s analysis and NUS-WIDE Dataset .
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Prediction
We train an SVM for each target word on those anchor features. For each testing 
image, anchor features are constructed and fed into the SVM for each target word. 
We then rank the images for each target word, or words for each target image, 
according to their SVM scores. We then output the ranked image list (for image 
retrieval tasks) or the ranked word list (for image annotation tasks).

Results and discussion

Image retrieval
Figure 3 shows the performance for image retrieval when the number of clusters 
varies. We observe that the feature selection using total distance outperforms 
feature selection using mutual information for all possible number of clusters. 
Furthermore, we observe that the performance is best when the number of clusters 
is around 35, which can be approximated by the square root number of clusters.

Figure 3: Image retrieval performance when varying the number 
of clusters, note the log 2 heuristic generates between 3 to 10 
clusters, whereas the square root heuristic generates around 
30 clusters .
Source: Author’s analysis .
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The performance statistics for image retrieval tasks using various methods are 
tabulated in Table 1. We observe that using total distance feature selection on 
image feature clusters yields the best performance.

Table 1: P@50 and uncertainty for the image retrieval task, 
averaged over all targets .
Clustering Method k-means on tags k-means on image features
Prediction
Baseline 0 .0358 0 .0311

Anchor feature 0 .1198 0 .1288

Source: Author’s analysis .

Figure 4 and Figure 5 present the best and worst image retrieval results using 
anchor features built on image feature clusters; features are selected using the total 
distance feature selection method. Figure 4 shows all images retrieved are relevant 
to the target tags, and the images retrieved illustrate different aspects of the tag. 
For example, the images retrieved for ‘dawn’ are from different scenes but all share 
a common visual characteristic. From Figure 5 we observe that even for tags that 
have a bad numerical performance, most of the retrieved images for the tags relate 
to the target. The bad numerical performance is likely caused by the imprecision 
and incompleteness of the ground truth.

Figure 6 compares the images retrieved for the same words ‘perspective’ and ‘cold’ 
using the baseline method and using our method: we again observe that most 
images retrieved by the baseline method are irrelevant to the targets, whereas 
the images retrieved using the anchor features are relevant yet cover a variety 
of scenarios.

The time taken to perform image retrieval for 50 target words from a pool of 5,000 
images is less than 10 minutes. Out of the 10 minutes, approximately nine minutes 
are used to calculate the image features using the Caffe framework. This means 
that if the image features are extracted and stored, the image retrieval process for 
50 tags takes less than one minute. This is 1.2 seconds per query, which suggests 
the possibility of using this system for live image retrieval.
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Figure 4: Top 8 tags and retrieved images using anchor features 
on square root number of image feature clusters with total 
distance feature selection .
Source: Author’s analysis and and NUS-WIDE Dataset .
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Figure 5: Bottom 5 tags and retrieved images using anchor 
features on square root number of image feature clusters with 
total distance feature selection .
Source: Author’s analysis and NUS-WIDE Dataset .
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Figure 6: Performance comparison for the baseline method 
and the method using anchor features in the retrieving images 
for ‘perspective’ and ‘cold’ .
Source: Author’s analysis and NUS-WIDE Dataset .

Tag recommendation
The TOP-n accuracy for tag prediction is tabulated in Table 2 and plotted 
in Figure 7.

Table 2: TOP-n accuracy and uncertainty for tag prediction using 
total distance feature selection, averaged over all targets .
Clustering Method k-means on tags k-means on image features

TOP-n
1 0 .168 0 .177

3 0 .111 0 .116

5 0 .090 0 .092

Source: Author’s analysis .
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Figure 7: Performance comparison for tag prediction using 
various clustering methods, total distance feature selection 
on anchor features is used .
Source: Author’s analysis .

We now predict tags from images and inspect the prediction results on 5,000 
testing images. Figure 8 shows the top 20 images and predicted tags using a 
number of clusters with total distance feature selection. The predicted tags are 
mostly relevant to the images, especially the top-ranked tag for each image. This is 
very satisfactory performance as the number of target tags considered is only 50, 
so even a human labeller might not be able to label the image with five relevant 
tags from the target list. Figure 9 shows the bottom 20 images and predicted tags 
using a number of clusters. Again the predicted tags are mostly relevant to the 
images, which is much better than the direct approach.
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Figure 8: Top 20 images and predicted tags in the tag prediction 
task, prediction made using image feature clusters (log2 number 
of clusters) with total distance feature selection .
Source: Author’s analysis and NUS-WIDE Dataset .
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Figure 9: Bottom 20 images and predicted tags in the tag 
prediction task, prediction made using image feature clusters 
(log2 number of clusters) with total distance feature selection .
Source: Author’s analysis and NUS-WIDE Dataset .
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Figure 10 presents three images with their predicted tags, predicted using the 
various methods discussed above. For the first image, there is only one ground truth 
tag; the tags predicted using the direct method do not seem to be very relevant to 
the image. The predictions made using our method generated four relevant tags. 
For the second image, there are five ground truth tags; however, apart from the tag 
‘wave’, all other tags are not really relevant to the image. The baseline approach did 
not generate any relevant tags, whereas the predicted tags using anchor features on 
image feature clusters all seem applicable to the image. For the third image, there 
is no ground truth tag, and the direct prediction only predicts one relevant tag, 
‘jump’. Our method predicts ‘jump’ and ranks it first. Moreover other predicted 
tags (‘action’, ‘young’) are also relevant.

Figure 10: Predicted tags for typical images using various 
methods. The incorrect tags are identified manually and 
highlighted in red .
Source: Author’s analysis and NUS-WIDE Dataset .

The time taken to recommend tags for 5,000 images using tags from the set of 
50 target tags is less than 10 minutes. Approximately nine minutes were used 
to calculate the image features using the Caffe framework. If the image features 
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were extracted and stored, the image retrieval process for the 5,000 images would 
take less than one minute. This is 0.012 seconds per image, which suggests the 
possibility of using this system for live tag recommendation.

Conclusion
This thesis aimed to predict high-level words from images through the use of 
generalised attributes. Generalised attributes were proposed to bridge the semantic 
gap between image features and high-level words. This prediction of high-level 
words complements a wealth of previous research into the field of image tagging 
that has primarily focused on object identification. Such a system could enable 
accurate and practical context-based image retrieval and tag recommendation.

Words were identified as ‘high-level’ based on their visualness score and placement 
in the WordNet hierarchy. The 50 most frequent high-level words were kept as 
target tags. A baseline prediction system for these high-level words was constructed 
using linear classifiers trained on high-level image features, as no previous research 
had been conducted on such targets. Using the anchor features constructed on 
image clusters, together with the novel total distance feature selection method, we 
were able to improve the prediction performance for both image retrieval and tag 
recommendation tasks. In image retrieval tasks, poor accuracy was observed for 
certain tags. This is likely caused by incomplete ground truth in the form of non-
comprehensive tagging rather than poor performance of the system.

These results demonstrate that it is possible to construct successful tag 
recommendation and image retrieval systems with high-level words. This meets 
real user needs for image querying and tag recommendations based on words 
representing more abstract concepts and ideas in addition to words which refer 
to objects.

Future work
Due to time constraints this thesis only selected 50 target words. However, with 
only 50 target words the number of relevant tags in the target list is too small to 
properly tag most images. Increasing the size of the target list would increase the 
usefulness and accuracy of the automatic tagging system.

Another possible future field of work is to employ new measurements for testing 
performance on testing sets with noisy and incomplete labelling. The current 
measures do not reflect the actual performance of the system in both image 
retrieval and tag prediction tasks.
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Just a little bit of healthy 
competition: An assessment of the 
neoliberal policymaking paradigm 

as it relates to the United States 
healthcare system

NATALIA BEGHIN

Abstract
Instead of creating perfect market conditions where Pareto optimality has 
been realised, the US healthcare system exists in a state of market failure. 
The US spends more on healthcare per capita than any other country in the 
world and yet it lags far behind all other industrialised nations in standards 
of public healthcare provision and health outcomes. I argue that three main 
elements endemic to the US healthcare market have created conditions in 
which it has necessarily failed. Firstly, consumers’ willingness to pay for 
healthcare is often disproportionate to their capacity to do so. The result of 
this behaviour is inelasticity of demand for health-related goods and services. 
Secondly, there exist a number of barriers to competition that would not 
occur in a ‘perfect’ free market system. Market monopolies conferred by 
intellectual property protections and regulatory processes mean that prices 
of healthcare and its related services can be raised to levels disproportionate 
to the actual value of the goods and services provided. Lastly, the US 
healthcare market is not an arena in which all parties to a transaction have 
access to perfect information. This informational asymmetry, compounded 
by the ‘agency relationship’ means that it is impossible for consumers to 
rationally compare competing options in the provision of health services.
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Introduction
Milton Friedman, author of the definitive Capitalism and Freedom is perhaps most 
famous for stating that a free market ‘gives people what they want instead of what 
a particular group thinks they ought to want’.1 In a single sentence, Freidman 
encapsulates the ultimate sentiment of neoliberal policymaking: liberty. But in 
the context of the post-war world, has this economic doctrine actually come to 
bear the fruit of prosperity and choice, or instead lead to a society described by 
Karl Polanyi as one in which humans exist only as ‘an accessory of the economic 
system’?2

Neoliberalism is a term that defies straightforward definition because of the 
sociocultural baggage it has come to shoulder since the early 1970s and the decline 
of the Keynesian paradigm. Nevertheless, for the purposes of this essay, I will 
consider neoliberalism to pertain specifically to those liberal economic policies 
such as deregulation, privatisation, ‘small government’ and the like that have 
come to characterise the 21st century’s dominant and ‘conservative’ approaches to 
economics.3 In this context, an assessment of the United States (US) healthcare 
market as it relates to the question of neoliberal economic success would seem to 
support Polanyi in its conclusions. Instead of creating perfect market conditions 
where Pareto optimality4 has been realised, the US healthcare system exists in a 
state of market failure. The US spends more on healthcare per capita than any 
other country in the world and yet it lags far behind all other industrialised nations 
in standards of public healthcare provision and health outcomes.5 Not only has this 
prevented this North American economy from developing at a faster rate, but has 
also devastatingly harmed the lives and livelihoods of millions of its citizens.6

Three main elements endemic to the US healthcare market have created conditions 
in which it has necessarily failed. Firstly, consumers’ willingness to pay for healthcare 
is often disproportionate to their capacity to do so.7 The result of this behaviour 
is inelasticity of demand for health-related goods and services.8 As the desire for 

1  Milton Friedman, Capitalism and Freedom: Fortieth Anniversary Edition (University of Chicago Press: 
Chicago, 2002), 15.
2  Karl Polanyi, The Great Transformation: The Political and Economic Origins of Our Time (Beacon Press: 
Boston, 2001), 75.
3  Andrew Vincent, Modern Political Ideologies, (Blackwell Publishing Ltd: Malden, 2010), 67.
4  This term refers to a market state in which the allocation of resources has become zero-sum; i.e. one individual 
must lose in order for another to gain.
5  The World Bank, ‘Health expenditure per capita (current US$)’, 2014, data.worldbank.org/indicator/
SH.XPD.PCAP, accessed 1 October 2014; Steffie Woolhandler, ‘The Sad Experience of Corporate Healthcare in 
the USA’ in Restructuring Health Services: Changing Contexts and Comparative Perspectives ed. Kasturi Sen. (Zed 
Books: London, 2003), 180.
6  Ruth Lopert, ‘Pharmacoeconimics as a Response to Market Failure: An International Perspective’ in 
Handbook of Pharmaceutical Public Policy, 2nd edition, eds T.R. Fulda and A.I. Wertheimer (The Haworth Press: 
Philadelphia, forthcoming).
7  Ibid.
8  Ibid.
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healthcare is rarely discretionary, the balance of inputs and outputs in the US health 
economy cannot exist in a state of equilibrium, and as such creates conditions 
whereby healthcare providers can exploit their monopoly position of market power. 
Secondly, there exist a number of barriers to competition that would not occur in a 
‘perfect’ free market system.9 Market monopolies conferred by intellectual property 
protections and regulatory processes mean that prices of healthcare and its related 
services can be raised to levels disproportionate to the actual value of the goods 
and services provided.10 Lastly, the US healthcare market is not an arena in which 
all parties to a transaction have access to perfect information. This informational 
asymmetry, compounded by the ‘agency relationship’, means that it is impossible 
for consumers to rationally compare competing options in the provision of health 
services.11 Resultantly, producers and providers are able to manipulate prices and 
distribution in favour of profit.

Ultimately, it is clear that the neoliberal paradigm that has dominated policymaking 
in the US healthcare system has acted against improving the lives of millions 
of people, and exists only in a state of perpetual market failure.

‘Put it on lay-by’—willingness to pay and the 
problem of elasticity
In a perfect market, the price of any transaction will be set at a compromise between 
the prospective buyer’s willingness to pay and the prospective seller’s willingness 
to accept.12 Prices thus come to reflect the true and actual value of the goods and 
services that are being sold, as any derisory pricing by the vendor will result in 
a loss of capital as consumers take their business elsewhere.

This model for price determination, however, cannot adapt itself to the US 
healthcare market, primarily because within any economic arena concerned with 
health services, demand and desire is necessarily inelastic.13 This means that even 
when the prices of goods change, the demand does not—behaviour that would 
never be seen in a perfect market.14 Such inelasticity of demand is not limited to but 

9  Ruth Lopert and Sara Rosenbaum, ‘What is Fair? Choice, Fairness, and Transparency in Access to 
Prescription Medicines in the United States and Australia’, Global Health Law, Ethics, and Policy vol. 35, no. 4, 
(2007), 647.
10  Lopert. op. cit.; John Logan, David G. Green, and Alan Woodfield, Healthy Competition (The Centre for 
Independent Studies and The New Zealand Centre for Independent Studies: Sydney, 1989), 145.
11  As discussed later, the ‘agency relationship’ refers to a transaction wherein an agent acts for the principal buyer 
as if they were themselves the principal. 
12  Per-Olov Johanson, An Introduction to Modern Welfare Economics (Cambridge University Press: Cambridge, 
1991), 73.
13  Lopert, op. cit.
14  Stephen Brown, ‘Harold Hotelling and the principle of minimum differentiation’ Progress in Human 
Geography vol. 13, no. 1, (1989), 472.
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is much more intense within healthcare markets.15 This is because, as consumers, 
people necessarily value the utility of some goods and services over others. When 
demand for purchases such as whitegoods and appliances must be delayed for 
financial reasons, an average consumer might consider this only inconvenient. 
However, in the instance that a person is forced to put off life-saving treatment 
by virtue of similar budgetary constraints, the results are necessarily disastrous.16

The US healthcare market is also home to a comparatively isolated trend in 
inelasticity of demand—namely, the role of insurance. Insurance companies, 
acting as third-party players in concert with vendors and consumers, have great 
capacity to further distort elasticity of demand in the economic arena.17 In the 
most reductive form of a market where there exists only a buyer and seller, demand 
to participate in the transaction will exist in relation to the adequacy of the 
price vendors assign to their goods. Thus, if the buyer deems a purchase overly 
expensive in relation to its utility, no purchase will take place. However, if a third-
party player (and payer in this case) becomes involved such predictable behaviour 
disappears. This is because, as a rational agent that seeks to maximise personal 
utility, a buyer will theoretically consent to innumerable transactions—or health 
treatments—if it is their insurance agency and not themselves who take on the 
burden of expenditure.18 It is important to note that this conduct is not endemic 
to every American consumer of healthcare, but in the upper echelons of wealthy 
society, this pattern is more pronounced.19 And although the moral hazard of such 
behaviour is perhaps exaggerated at times to serve certain agendas, it is still clear 
that insurance agencies have the capacity to upset the equilibrium of inputs and 
outputs within a market.

The immediate and measurable result of such imbalances in demand and provision 
is that producers and providers of healthcare and health-related services in the 
US are able to exploit their market power and monopolies to artificially raise 
and maintain high prices. As the demand for healthcare is not discretionary, 
the desperation of people to consume it is preyed upon in the knowledge that 
the inflation of prices will not alter their willingness to pay.20 Maddeningly, it is 
also clear that even as consumers continue to pay higher prices for treatment, 
healthcare standards have in fact declined. The rate of morbidity has risen by 

15  Lopert op. cit.
16  Ibid.
17  OECD, ‘The Reform of Health Care Systems; A Review of Seventeen OECD Countries’ Health Policy 
Studies No.5 (Organisation for Economic Co-operation and Development: Paris, 1994), 329.
18  Patricia M. Danzon , ‘Making Sense of Drug Prices’ Regulation, vol. 23, no. 1, 2000, 60.
19  Lopert, op. cit. 
20  Ibid.
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more than a percentage point in the last 15 years, while the US trails behind all 
other OECD nations, even as health expenditure per capita has topped more than 
US$8,800.21

Evidently, the inelasticity of demand endemic to the US healthcare market means 
inputs and outputs can never be in a state of equilibrium. This not only precludes 
the economic arena ever functioning with Pareto optimality, but also engenders 
market failure, and as such measurably harms the lives and prospects of millions 
of consumers.

Hurdle jumping—barriers to competition
In order for a perfect market to function in a state of equilibrium, there can 
exist no barriers to entry and exit of the economic arena.22 Perfect competition 
is predicated on the ability of all willing actors to maximise their utility; or act 
opportunistically to maximise profit whenever the circumstances are sound. 
Barriers to entry—or any hurdle a provider must clear to enter a given market—
pose especially great problems for the functioning of a perfect market model. This 
is because when obstacles inhibit the participation of new competitors, existing 
vendors have the capacity to take advantage of their own market dominance and 
favourable economies of scale. Resultantly, prices not only become artificially 
heightened, but the market experiences failure as barriers create a vicious cycle of 
declining competition and higher pricing. The US healthcare market is no stranger 
to such trends; in fact, barriers to entry constitute one of the main reasons for its 
perpetual state of failure.23 In particular, two obstacles prevent market entry in the 
US healthcare system.

Firstly, regulatory processes in the form of legislation, imposed by the US 
Government, impose high barriers to market entry for emerging healthcare firms 
and providers.24 These regulations are managed by the Federal Food and Drug 
Administration (FDA), a division of the US Department of Health and Human 
Services that regulates medicines and food products for the protection of public 
health.25 New medicines, for example, are regulated under a New Drug Application 
before they are approved for commercialisation.26 This process involves vigorous and 
time-consuming testing, often in concert with longitudinal studies to ensure the 

21  OECD, ‘Health Status’ (Organisation for Economic Co-operation and Development, 2014), stats.oecd.org/
index.aspx?DataSetCode=HEALTH_STAT#, accessed 29 September 2014; The World Bank, op. cit.
22  Wim Dubbink, Assisting the Invisible Hand: Contested Relations Between Market, State and Civil Society 
(Kluwer Academic Publishers: Dordrecht, 2003), 57.
23  Lopert and Rosenbaum, op. cit., 647.
24  Ibid 650.
25  US Food and Drug Administration, ‘About: What We Do’, 2014, www.fda.gov/AboutFDA/WhatWeDo/
default.htm, accessed 29 September 2014.
26  US Food and Drug Administration, ‘New Drug Application (NDA)’, 2014, www.fda.gov/drugs/
developmentapprovalprocess/howdrugsaredevelopedandapproved/default.htm, accessed 29 September 2014.
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medicine is safe, effective and advertised appropriately.27 The shortest time period 
set by the FDA for the ‘priority review’ of new drugs is six months—an ambitious 
goal that is rarely if ever met.28 Waiting periods such as the above (in addition to 
the development, application, and production periods of new goods and services) 
present great barriers to entry in the US healthcare market.29 This is especially true 
of health-related products, as the utility derived from safe treatment is considered 
much higher than that derived from whitegoods, or other household appliances, 
and resultantly engenders a much more intense regulatory process.30

Secondly, within the US healthcare market there exists a state of monopoly that 
bestows undue advantage upon some established firms. This particular monopoly 
is conferred by intellectual property restrictions that take the form of patents, 
and ‘trade secrets’ (particularly in the case of medicines) that prevent competitors 
seeking to provide health-related goods and services from developing, advertising, 
and selling their own rival products.31 Additionally, by making small ‘changes’ in 
drug formulas or treatments providers are able to repeatedly extend their time-
limited monopoly over certain goods and services.32 Such practices also entrench 
the market dominance of strong players, and limit the competitiveness that 
would—in a perfect system—ensure that the prices of health products changed 
only in relation to their innate utility, and not the profit inclination of corporations.

Ultimately, the high barriers to competition that exist in the US healthcare market 
do not only ensure that it exists in a state of failure, but that the artificial inflation 
of prices in the healthcare sector measurably damage the livelihoods and health 
of the millions of citizens who are incapable of affording treatment for economic 
reasons.

‘Where might I find the answer?’—the fallacy 
of perfect information
In addition to elastic demand and freedom of entry to the economic arena, a perfect 
market system presupposes that all agents have access to perfect information.33 
Such an expectation ensures that in cases where both the vendor and buyer have 

27  Ibid.
28  US Food and Drug Administration, ‘Frequently Asked Questions about the FDA Drug Aroval Process’, 
2014, www.fda.gov/drugs/resourcesforyou/specialfeatures/ucm279676.htm, accessed 29 September 2014; Lopert, 
op. cit.
29  Danzon, op. cit. 56.
30  Lopert and Rosenbaum, op. cit. 648.
31  Srikumaran Melethil, ‘Landscape and Considerations of Intellectual Property for Development Biosimilars’ 
in Biological Drug Products: Development and Strategies, eds Wei Wang and Manmohan Singh ( John Wiley 7 Sons 
Inc.: Hoboken, 2014), 122; Lopert and Rosenbaum, op. cit. 650.
32  Melethil, op. cit. 122.
33  Dubbink, op. cit. 44.
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access to all available knowledge, transactions are made only when both parties 
would optimise their utility in participating. Or, in other words, prices are set only 
in accordance with what both vendors and sellers consider appropriate for the 
goods and services that they exchange with one another.

This ability to rationally compare competing options, however, is not representative 
of the authentic ways buyers and sellers interact in the economic arena—and the 
US healthcare market in particular.34 Instead, a high degree of informational 
asymmetry exists between consumers and providers, the latter being those who 
generally possess more or better information.35 Such informational asymmetry 
occurs in many forms, but generally can be identified between discrepancies in 
understanding that buyers and providers possess about the purpose, proper use, 
and effectiveness of medicines, along with production, development costs, profit 
margins, and procedural considerations of healthcare.36 If, for example, a rational 
agent wished to shop for a selective serotonin reuptake inhibitor (SSRI) or other 
antidepressant, they would be faced with a choice between dozens of different 
brands and formulations, about which there is little available information regarding 
their comparative effectiveness or long-term side effects.37 Even with a medical 
degree, it is impossible to expect actors in the economic sphere to be able to make 
fully informed or ‘perfect’ decisions about their purchases in the health market.38

The existence of the ‘agency relationship’ also acts to compound the informational 
asymmetry that is ingrained within the US healthcare system. This term describes 
the connection between a medical patient and their doctor—the agent—whereby 
that agent is given the legal responsibility to act on behalf of the patient to 
secure their best interests—in this case, adequate and effective healthcare.39 With 
regard to informational asymmetry, the existence of an actor separate from the 
primary client further distorts their ability to make informed decisions about their 
purchases in the healthcare market. This is because it is not the purchaser who 
personally makes decisions about their treatment; it is their doctor.40 Moreover, 
this third-party dependence can also be influenced by contractual or employment-
related agreements that are often made between doctors and particular healthcare 

34  Lopert and Rosenbaum, op. cit. 648.
35  Phillip Jacobs and John Rapoport, The Economics of Health and Medical Care ( Jones and Bartlett Publishers: 
Mississauga, 2004), 333.
36  A.K. Bagchi, ‘Governing the Market in Healthcare’ in The Economics of Health Equity, eds Di McIntyre and 
Gavin Mooney (Cambridge University Press: Cambridge, 2007), 44–45.
37  Melissa Martinez, Lauren B. Marangell, and James M. Martinez, ‘Psychopharmacology (Table 26.2 
Antidepressant medications; dosing and half-life)’ in The American Psychiatric Publishing Textbook of Psychiatry, eds 
Robert E. Hales, Stuart C. Yudofsky, and Glen O. Gabbard, (American Psychiatric Publishing Inc: Arlington, 5th 
ed, 2008), 1059.
38  Lopert and Rosenbaum, op. cit. 648.
39  Lopert, op. cit.
40  Ibid.
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providers in the US.41 Such agreements can compel them to preference certain 
medicines, treatment centres, and healthcare providers over others in return for 
some monetary or material incentive.42 This creates ‘captured markets’, whereby 
patients are directed towards particular providers simply because their doctors 
(who they may be forced to see as a result of their health insurance in the first 
instance) are obligated to favour them, rather than because they are more efficient 
ways of attaining ultimate utility.43

The development of such trends means that the distribution of health services 
and medicines is not decided by virtue of utility maximisation—the way in which 
it should in a perfect market—but rather the asymmetrical information funnels 
consumers toward a monopolising minority of healthcare providers. Not only 
does this take control or rational decision-making away from the primary agent 
responsible for expenditure on goods and services, but supports the maintenance of 
inefficient treatments, centres, and processes that a truly competitive market would 
render obsolete. Evidently, the informational asymmetry that exists within the US 
healthcare market not only generates inefficiency, but also creates conditions for 
market failure, and measurably harms those consumers who depend upon adequate 
healthcare for their lives and livelihoods.

Conclusion
Although it is clear that the US healthcare market has failed as a result of headstrong 
adherence to free market principles, it is important to note that it constitutes an 
especially remarkable example of the societal idolisation of laissez faire capitalism. 
This is at least partially explained by Polanyi’s assertion that all economies are 
necessarily immersed in the social relations that support their function.44 It follows, 
therefore, that this lack of economic autonomy from the proud culture of freedom 
long embedded in the US psyche can go some way to explaining why neoliberal 
policymaking has been more pronounced (even in the face of great challenges) in 
that country than any other modern industrialised nation.45

Regardless of its origination, however, the failure of the neoliberal policymaking 
paradigm as it relates to the US healthcare market has acted to measurably harm 
the prospects and lives of millions of citizens. Three main elements endemic to 

41  Maynard A. Keynes, ‘The libertarian wolf in egalitarian sheep’s clothing’ in The Economics of Health Equity, 
eds Di McIntyre and Gavin Mooney, (Cambridge University Press: Cambridge, 2007), 91.
42  Lopert, op. cit.
43  Evelyne Hong, ‘The Primary Healthcare Movement Meets the Free Market’ in Sickness and Wealth: The 
Corporate Assault on Global Health, eds Meredith Fort, Mary Anne Mercer and Oscar Gish (South End Press: 
Cambridge, 2004) 34.
44  Polanyi, op. cit. 57.
45  George M. Marsden, Fundamentalism and American Culture (Oxford University Press: New York, 2006), 251; 
Neil Gilbert and Tang Kwong Leung, ‘The United States’ in Private Markets in Health and Welfare, ed. Norman 
Johnson (Berg Publishers Limited: Oxford, 1995), 204, 207.
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he US healthcare system have been primarily responsible for creating conditions 
in which the market necessarily failed. Firstly, citizens’ willingness to pay for 
healthcare is almost always disproportionate to their capacity to do so, specifically 
because demand for healthcare is not discretionary. The resulting inelasticity of 
demand for healthcare has precluded equilibrium in the market and increased 
the ability of providers to exploit market monopolies to advance their own 
interests.46 Secondly, the US healthcare market is home to significant barriers to 
entry; namely protracted regulatory processes and market monopolies conferred 
by intellectual property protections.47 Not only do these act to supress competition 
and market efficiency, they also allow healthcare providers to artificially raise prices 
of goods and services disproportionate to their therapeutic value.48 Finally, the US 
healthcare market is not an environment in which all parties to a transaction will 
have access to the kind of ‘perfect information’ expected of a perfect market system. 
This informational asymmetry, in concert with the ‘agency relationship’ prevents 
consumers from being able to rationally compare different health-related goods 
and services to increase their personal utility. Resultantly, healthcare providers are 
able to distort prices in favour of higher profits and enhanced shareholder value.49

Ultimately, the US example provides a clear demonstration that the neoliberal 
policymaking paradigm has in fact acted against improving the lives of millions of 
people, and constitutes a worrying economic trend for the 21st century.
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Improving labour standards for 
migrant domestic workers in Qatar: 

A return to labour rights
ARISHA ARIF

Abstract
The human impact of development in the Middle East is acutely borne by 
the migrant workforce that sustains it. This paper takes Qatar as a case study 
to analyse the usefulness of labour rights and human rights in protecting 
migrant workers. In Qatar, migrant workers are excluded from national 
law and relying on human rights is, for them, futile, with many protections 
reserved for citizens. Recourse must be had to something else to protect 
them. This paper argues that the International Labour Organization (ILO) 
and a bottom-up approach underlying labour rights can better protect 
migrant workers in such settings. To do this, it looks at the ILO’s activities 
and successes in protecting migrant workers to date, and the futility of 
international human rights in a country that consistently objects to and 
rejects them. The paper ends by analysing the ILO’s more recent moves 
towards human rights, and argues against them, instead pushing for a return 
to pure labour rights that emphasises worker agency over state control.

Introduction
Economic development throughout the Gulf Cooperative Council (GCC) is 
tainted by the treatment of the migrant workforce that sustains it. Kuwait, Bahrain, 
Oman, Qatar, Saudi Arabia, and the United Arab Emirates have all attracted 
international attention for their poor treatment of migrant workers.1 Many of 
these states attempt to avoid responsibility for these workers by excluding them 

1  Saroj Pathirana, ‘Kuwait’s abused domestic workers have “nowhere to turn”’, BBC News (online), 13 October 
2010, www.bbc.com/news/world-south-asia-11444167; ‘Bahrain: Abuse of Migrant Workers Despite Reforms’, 
Human Rights Watch, 1 October 2012, www.hrw.org/news/2012/09/30/bahrain-abuse-migrant-workers-despite-
reforms; ‘UN expert on human trafficking calls on Oman to do more to help victims’, United Nations News 
Centre, 8 November 2006, www.un.org/apps/news/story.asp?NewsID=20537#.VEywwY4isWY; Pete Pattisson, 
‘Revealed: Qatar’s World cup “slaves”’, The Guardian (online), 26 September 2013, www.theguardian.com/
world/2013/sep/25/revealed-qatars-world-cup-slaves; William Davison, ‘Ethiopia Workers Return from Saudi 
Arabia Telling of Abuse’, Bloomberg, 13 December 2013, www.bloomberg.com/news/2013-12-12/ethiopian-
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from their protective labour legislation. Qatar, in particular, has occupied much of 
the international spotlight ahead of the 2022 FIFA World Cup, with its labour law 
among the most restrictive in the region.2 Here, all migrant workers are regulated 
through the kafala system of employer–employee relations, and are excluded from 
key aspects of the national labour law. The vulnerability this creates is heightened 
for migrant domestic workers who are excluded from all labour law while working 
in private and closed settings.

This essay will use migrant domestic workers in Qatar as a case study to argue 
against a human rights-based approach to the protection of these workers and 
the assertion of their rights. The International Labour Organization (ILO) has 
increasingly adopted a human rights approach in regulating labour, most recently 
that of domestic workers. This approach jeopardises the practical achievements 
of international labour law, which is better positioned to obtain protection for 
those workers that need it most. Accordingly, this paper advocates a return to 
a pure labour rights approach that emphasises worker agency, and, ultimately, 
better achieves what the corpus of international human rights sets out to secure.

Creating ‘bare life’
Around the world, migrant workers are ‘a minority group whose transnational 
identity works against them’.3 They are an important part of sending states’ trade 
relationships, and present a source of labour to receiving states without the burden 
of rights and citizenship.4 Neither receiving states nor sending states have a great 
interest in strengthening migrant workers’ rights. This is clear in the transnational 
regulation of labour, which has rarely been protective of workers, instead focusing 
on managing migration.5 However, the disinterest towards migrant workers is 
most apparent in states that have entirely de-subjectified them through exemption 
from labour legislation and the protections it offers. In Qatar, this is made possible 
in two key ways.

migrant-workers-return-from-saudi-with-tales-of-abuse.html; David Batty, ‘Conditions for Abu Dhabi’s migrant 
workers “shame the west”’, The Guardian (online), 22 December 2013, www.theguardian.com/world/2013/dec/22/
abu-dhabi-migrant-workers-conditions-shame-west.
2  ‘Building a Better World Cup: Protecting Migrant Workers in Qatar Ahead of FIFA 2022’ (Report, Human 
Rights Watch, June 2012) 51 (HRW Report).
3  Ethel Tungohan, ‘International Approaches to Governing International Migrants, Ethnicity, and Gender: 
An Intersectional Analysis of Migrants’ Rights’ in Will Kymlicka and Jane Boulden (eds), International Approaches 
to Governing Ethnic Diversity (Oxford University Press, 2012).
4  Ibid.
5  Adele Blackett, ‘The Space Between Us: Migrant Domestic Workers as a Nexus between International 
Labour Standards and Trade Policy’ in Daniel Drache and Les Jacobs (eds), Linking Global Trade and Human 
Rights: New Policy Space in Hard Economic Times (Cambridge University Press, 2014) 259, 265.
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Firstly, the kafala system of employer–employee relations severely limits migrant 
workers’ freedom and mobility.6 The kafala system, used in varying forms across 
GCC countries, regulates the sponsorship, employment and residence of migrant 
workers, and places their legal status under the responsibility of their employers.7 
Migrant workers employed in the kafala system must possess exit permits to leave 
the country, which they are only able to obtain from the employers that have 
sponsored them. 8 While in the country, the consent of a present employer is needed 
before any change of employment can take place.9 This leaves migrant workers 
particularly vulnerable to exploitation in situations of low wages, insecurity, poor 
working conditions, and a lack of unionisation.10

Secondly, migrant workers are given limited protections under the national labour 
law.11 All private employees are given minimum protections insofar as the law 
requires that they are paid annual leave and sick leave; sets requirements for their 
health and safety; requires the timely payment of wages; prohibits recruiters from 
receiving recruitment fees; and regulates the disciplinary power of the employer.12 
These protections are poorly enforced, and further limited by the kafala system. 13

To add to this, migrant workers are explicitly denied the freedom of association, and 
the right to collective bargaining, both of which have been identified by the ILO 
as core international labour rights.14 The law prevents foreign workers from joining 
workers’ committees or the ‘General Union of the Workers of Qatar’ by stipulating 
that ‘membership … shall be confined to the Qatari workers’. 15 Workers who wish 
to strike are able to do so only after ‘amicable settlement between the workers and 
employer by conciliation or arbitration … becomes impossible’.16

Of the myriad ways in which migrant workers have been denied protection, the 
explicit removal of migrant domestic workers from the labour law altogether17 is 
the most concerning. Migrant domestic workers labour in semi-private spheres in 
closed households, where they are especially vulnerable to abuse.18 Human rights 
groups have confirmed that migrant domestic workers in Qatar constitute ‘the most 

6  Law No. 4 of 2009 Regarding Regulation of the Expatriates Entry, Departure, Residence and Sponsorship 
(Qatar) 29 March 2009 (Law No. 4).
7  Ibid ch 4, art 18; ibid ch 3, art 15; ibid ch 3.
8  Ibid ch 2, art 3; ibid ch 4, art 18; ibid ch 1, art 1 (definition of ‘residence sponsor’).
9  Ibid ch 4, art 22.
10  See e.g. HRW Report.
11  Law No. 14 of 2004 On the Promulgation of Labour Law (Qatar) 19 May 2004 (Law No. 14).
12  Ibid pt 6, art 72; ibid pt 7, art 79; ibid pt 10; ibid pt 6, art 66; ibid pt 3, art 33; ibid pt 5, arts 59-60.
13  See HRW Report, above n 10.
14  International Labour Organization Declaration on Fundamental Principles and Rights at Work and its Follow-up, 
International Labour Conference, 86th sess (18 June 1998) arts 2(a)–(b) (Fundamental Declaration).
15  Law No. 14, pt 12, art 116. 
16  Ibid pt 12, art 120.
17  Ibid pt 3, art 1.
18  Ibid. 
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vulnerable category of workers’.19 The situation of these workers finds familiarity 
in Giorgio Agamben’s analysis of homo sacer, a figure of Roman law included in 
society through exclusion that reduced him to ‘bare life’; that is, life without the 
politicisation and enjoyment of rights that characterises the citizen’s life.20

The illusion of human rights
The significance of these workers’ exclusion is illuminated by Hannah Arendt’s 
famous claim that any entitlement to rights is granted through participation in the 
public political sphere—rights that are seen as universal (i.e. human rights) belong 
to those that are absent from this sphere.21 Agamben advanced Arendt’s concern 
when he observed that ‘so-called sacred and inalienable human rights are revealed 
to be without any protection precisely when it is no longer possible to conceive of 
them as rights of the citizens of a state’.22 The migrant domestic workers reduced to 
‘bare life’ possess human rights, however, their exclusion from the state means that 
they cannot enjoy these rights. For these workers, human rights lack protection 
and, subsequently, any tangible meaning.

Within the international human rights law framework, Qatar does not need to 
ensure this protection. Qatar’s international human rights obligations are limited 
given it has not ratified key international human rights instruments, including the 
International Covenant on Civil and Political Rights (ICCPR) and the International 
Covenant on Economic, Social and Cultural Rights (ICESCR).23 Human rights bodies 
exist to monitor compliance with international obligations, and can do little when 
those obligations simply do not exist for a given state. The current international 
human rights regime is a development of the Western liberal interest in the rights 
of the individual, which places its focus on the accountability of states.24 This top-
down approach sustains the ‘lingering presence’ of the nation-state, and affirms 
the sovereign power necessary for making ‘bare life’ possible.25 In particular, it is 

19  Qatar National Human Rights Committee, February 2014 quoted in ‘The Dark Side of Migration: Spotlight 
on Qatar’s Construction Sector Ahead of the World Cup’ (Report, Amnesty International, 2013) 23.
20  Alison Mountz, ‘Where asylum-seekers wait: feminist counter-topographies of sites between states’ (2011) 
18(3) Gender, Place and Culture, 381, 386; see also Giorgio Agamben, Homo Sacer: Sovereign Power and Bare Life 
(Stanford University Press, 1998).
21  Cited in Jessica Whyte, ‘Particular Rights and Absolute Wrongs: Giorgio Agamben on Life and Politics’ 
(2009) 20 Law Critique 147, 150.
22  Giorgio Agamben, Homo Sacer: Sovereign Power and Bare Life (Stanford University Press, 1998) 126.
23  International Covenant on Civil and Political Rights, opened for signature 19 December 1966, 999 UNTS 
171 (entered into force 23 March 1976) (ICCPR); International Covenant on Economic Social and Cultural Rights, 
opened for signature 19 December 1966, 993 UNTS 3 (entered into force 3 January 1976) (ICESCR).
24  David Kennedy, ‘The International Human Rights Movement: Part of the problem?’ (2002) 14 Harvard 
Human Rights Journal 101, 109.
25  Richard Ek, ‘Giorgio Agamben and the Spatialities of the Camp: An introduction’ (2006) Journal Compilation 
– Swedish Society for Anthropology and Geology 369; Agamben, cited in Whyte, above n 21, 153.
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an approach that states, including Qatar, can quite easily refuse to take. The same 
cannot as easily be said of another set of rights that migrant domestic workers 
acquire and possess: labour rights.26

How are labour rights different?
The short answer is: increasingly by little. Historically, movements for labour rights 
and human rights have been parallel, but distinctly separate.27 Over time, however, 
the movements have increasingly been seen as interdependent. Human rights 
such as freedom of expression, the right to life, or freedom from torture, arguably 
provide necessary preconditions for realising labour rights.28 As a result, the status 
of labour rights in any country can provide an indication of the status of human 
rights generally.29

For some, the formulation of labour rights gives ‘practical expression to a number 
of very important human rights’.30 In this way, the ILO’s actions can be seen as 
‘measures for the implementation of the right to just and favourable conditions 
of work, affirmed by the Universal Declaration of Human Rights (UDHR) and 
recognised by the ICESCR’.31 For others, labour rights covered in the ICESCR 
constitute ‘a summary of the ILO standards that already existed on the same 
subjects’ such as the right to work, the right to just and favourable conditions 
of work, and trade union rights.32 In spite of their clear overlap, fundamental 
differences still exist between the two separate regimes. While human rights:

concern individuals and, arguably, achieve outcomes such as better working 
conditions, labour rights are more collectively oriented, and worker mobilization 
and negotiations processes take precedence.33

26  Kevin Kolben, ‘Labor Rights as Human Rights?’ (2010) 50(2) Virginia Journal of International Law 449, 453.
27  Virginia A. Leary, ‘The Paradox of Workers’ Rights as Human Rights’ chapter 2 in Lance A. Compar and 
Stephen F. Diamond (eds), Human Rights, Labor Rights and International Trade (University of Pennsylvania Press, 
1996) 22, 22.
28  Franz Christian Ebert and Martin Oelz, ‘Bridging the gap between labour rights and human rights: The 
role of ILO law in regional human rights courts’ (Discussion paper, International Institute for Labour Studies, 
DP/212/2012) 2.
29  Leary, above n 27, 22.
30  Malcolm N. Shaw, International Law (Cambridge University Press, 6th ed, 2008) 530.
31  Universal Declaration on Human Rights, GA Res 217A (III), UN GAOR, 3rd sess, 183rd plen mtg, UN Doc 
A/810 (10 December 1948) (UDHR).
32  C. Wilfred Jenks, ‘Human Rights, Social Justice and Peace: The Broader Significance of the ILO Experience’ 
in Asbjorn Eide and August Schou (eds) International Protection of Human Rights (Almqvist and Wicksell, 1968) 
239; Hector Bartolomei de la Cruz et al., The International Labour Organization (1996) 127–129, quoted in Arne 
Vandaele, International labour rights and the social clause: friends or foes? (Cameron May, 2005) 147; ICESCR 
art 6–8.
33  Kolben, above n 26, 452.
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Labour rights require state intervention into the private sphere.34 They offer 
‘mobilisation rights’ by providing the right to form a collective that ‘can force 
[employers] to negotiate work conditions against a backdrop of state-prescribed 
minimal standards’.35 This is in contrast to the state–individual relationship that 
human rights create, and even the outcomes-focused approach they entail.

Is there a practical need for convergence?
The need for human rights organisations to engage labour law was recognised by 
labour rights scholar Virginia Leary when she lamented their neglect of economic, 
social and cultural rights, which included workers’ rights.36 There are clear benefits 
in recognising that a link exists between human rights and labour rights. Both are 
divided into international and regional systems, and are fragmented by different 
lawmakers and supervisory mechanisms.37 As a result, coherence between human 
rights law that touches on labour rights and corresponding ILO standards could 
improve how both sets of rights are implemented.38

One suggested approach is to integrate the ILO’s jurisprudence (understood as its 
instruments and the reports of its supervisory mechanisms) into the case law of 
regional human rights courts.39 Domestic courts’ use of international norms depends 
on whether they have been accepted by that state. However, domestic courts tend 
to use regional courts as their ‘primary international law reference on human 
rights issues’.40 Regional courts have not disputed the authoritative character of 
the ILO’s supervisory mechanisms, lending support to the argument that the ILO 
has acquired ‘a leading role regarding the shaping of regional human rights law in 
relation to labour standards’.41 The ratification of ILO conventions is documented 
as having improved labour law in a number of countries.42 The influence of the 
ILO’s conventions on the Arab Charter of Human Rights (ACHR), ratified by Qatar 
and other GCC countries, is clear in the inclusion of rights relating to freedom of 
association, and the right to strike.43 In Qatar, this may enable domestic courts to 
refer to rights that are contained in instruments that Qatar has not ratified.

34  Ibid 469.
35  Ibid 472.
36  Leary, above n 27, 24.
37  Ebert and Oelz, above n 28, 3.
38  Ibid.
39  Ibid.
40  Ibid 4.
41  Ibid 13.
42  Walter Galenson, The International Labor Organization: An American View (University of Wisconsin Press, 
1981) cited in Leary, above n 27, 42.
43  Arab Charter on Human Rights 2004 [Mohammed Amin Al-Midani and Mathilde Cabanettes trans, ‘Arab 
Charter on Human Rights 2004’ (2006) 24(147) Boston University International Law Journal 147–164] art 35.
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A view nevertheless persists that labour rights need human rights, in theory and 
in practice. There is a widespread belief that norms are considered rights insofar 
as they are enforceable—that is, that a legal remedy is available to individuals.44 
For some, the traditional sources of international labour law are insufficient for 
guaranteeing their enforcement.45 Yet international human rights law instruments 
offer little comparative advantage to international labour law. For example, 
even if Qatar were a party to the ICESCR, it would still not be subject to a 
complaints mechanism that protects the economic, social and cultural rights 
within that instrument.46 The practical achievements of the international labour 
law regime in a setting like Qatar far surpass the achievements of its human rights 
equivalent. This is made possible by the ILO, at the forefront of the development 
of international labour law.

The ILO v human rights bodies
Whereas once, international documents were drafted with the expectation that 
international actors and law would not ‘intervene in matters which are essentially 
within the domestic jurisdiction of any state’, the implementation of international 
law and action today cannot be achieved without domestic cooperation.47 
In  implementing international labour law, the ILO relies on offers of help to 
continually exert pressure on persistent violators so that the ‘virtues of reform 
become irresistible’.48 Workers’ rights are well defined through elaboration and 
clarification in ILO conventions, and are subject to a stronger enforcement process 
that supervises their application.49

One of the biggest problems the ILO faces is in the discrepancy between ratification 
and implementation.50 Some see inefficient processes as having weakened the role 
of the ILO as a monitoring mechanism.51 As is the case with respect to human 
rights instruments, Qatar has not ratified many of the ILO’s instruments that are 

44  Vandaele, above n 32 320.
45  Ibid 321.
46  Cf Human Rights Committee in ICCPR pt IV, art 28.
47  Charter of the United Nations, art 2[7]; Anne-Marie Slaughter and William Burke-White, ‘The Future 
of International Law is Domestic (or, The European Way of Law)’ (2006) 47(2) Harvard International Law Journal 
328.
48  Kari Tapiola and Lee Swepston, ‘The ILO and the impact of labor standards: working on the ground after an 
ILO Commission of Inquiry’ (2010) 21(3) Stanford Law & Policy Review 101, 114.
49  Leary, above n 27, 25.
50  Manfred Weiss, ‘International Labour Standards: A Complex Public-Private Policy Mix’ (2013) 29 
International Journal of Comparative Law and Industrial Relations 7, 9.
51  Ibid.
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relevant to migrant workers.52 However, in contrast with the experience of human 
rights bodies, this has not prevented the ILO’s supervisory system from taking 
action and applying pressure to Qatar and other non-party states to comply with 
existing standards to guarantee certain rights.

The authority of the ILO’s supervisory system for international labour law 
is analogous with the authority given to the Human Rights Committee for 
international human rights law, as recognised by the International Court of Justice, 
which ‘ascribe[d] great weight to the interpretation adopted by this independent 
body that was established specifically to supervise the application of [the ICCPR]’.53 
The Committee of the Freedom of Association, in particular, has the authority to 
ensure states comply with the international labour right to freedom of association.54

Earlier this year, that committee addressed a complaint against Qatar from 
the International Trade Union Confederation, and confirmed that Qatar 
was committed to freedom of association by virtue of its ILO membership.55 
The  committee recommended that the government eliminate ‘any restrictions 
placed on the freedom of association rights of migrant workers’ alongside other 
specific recommendations.56 That Qatar had not ratified the relevant convention 
did not remove it from scrutiny.57 This demonstrates the organisation’s preference 
to push for states to comply with obligations, rather than simply accept that those 
obligations exist. Some have even urged it to take this action-based approach 
further and take more local, contextual and embedded activities.58 This would see 
it move from a ‘top-down’ to a ‘bottom-up’ model of setting standards, in contrast 
with the ‘top-down’ approach that human rights entail.59

52  See, e.g., Private Employment Agencies Convention, 1997 (No. 181), opened for signature 19 June 1997, 
International Labour Conference, 85th sess (entered into force 10 May 2000); Migration for Employment 
Convention (Revised), 1949 (No. 97), opened for signature 1 July 1949, International Labour Conference, 32nd 
sess (entered into force 22 January 1952); Domestic Workers Convention, 2011 (No. 189), opened for signature 16 
June 2011, International Labour Conference, 100th sess (entered into force 5 September 2013).
53  Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo) ( Judgment) [2010] ICJ Rep 32, 
24[66].
54  Shaw, above n 30, 340.
55  Reports of the Committee on Freedom of Association, 371st report, ILO Governing Body, 320th session, agenda 
item 12, case no. 2988, GB.320/INS/12 (13–27 March 2014) (‘Report of the Committee on Freedom of Association’); 
see also Fundamental Declaration:

[A]ll members, even if they have not ratified the Conventions in question, have an obligation arising 
from the very fact of membership in the Organization, to respect, to promote, and to realize, in good faith 
and in accordance with the [ILO] constitution … namely: (a) freedom of association and the effective 
recognition of the right to collective bargaining …

56  Report of the Committee on Freedom of Association para 862(b).
57  NORMLEX Information System on International Labour Standards, ‘Freedom of Association and 
Protection of the Right to Organise Convention, 1948 (No. 87)’, International Labour Organization www.ilo.org/
dyn/normlex/en/f ?p=1000:11300:0::NO:11300:P11300_INSTRUMENT_ID:312232.
58  Cited in Weiss, above n 50, 12.
59  Ibid.
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The need for this was illuminated by the Qatari government’s recent decision 
to launch its own legal investigation into migrant workers.60 The government’s 
subsequent proposal of a number of reforms to the law, including replacing 
the kafala system with a system based on employment contracts, lessening exit 
visa requirements, applying sanctions against employers failing to meet their 
obligations, and creating tighter regulatory links with sending states, were all met 
with scepticism by prominent human rights organisations due to the continued 
dependency on the goodwill and cooperation of the state.61 Moving to a more 
‘bottom-up’ approach and re-focusing the ILO on pure labour rights would allow 
it to further avoid over-relying on the state. This approach is even clear in the 
ILO’s constitution, which has a tripartite structure that allows employers, workers, 
and governments to be represented.62 At its core, the distinction is recognition of 
the fact that:

[t]he philanthropic approach of human rights activists to labour rights is in direct 
contrast to an agency approach to labour rights, whereby workplace emancipation 
and improved working conditions are not achieved as a gift from others, but rather 
through individual or collective action.63

Today, Agamben’s homo sacer is the ‘privileged object of the humanitarian 
biopolitics  …  the one who is deprived of his full humanity through the very 
patronising way of being taken care of ’.64 Taking an approach centred on worker 
agency avoids the ‘humanitarian biopolitics’ that risks only entrenching migrant 
workers in ‘bare life’. The ILO emphasises worker agency by directly engaging 
employers and workers, as demonstrated by the fact that its investigation of 
the complaint against Qatar came from a trade union federation. Although the 
ILO takes governments as a given, and attempts to incrementally change their 
behaviour towards workers, employers, and organisations, it presents issues as 
technical problems, created by a state’s failure to apply its obligations.65 Even when 
it addresses the state, the ILO avoids ‘raising political stakes’, in the interests of 
efficiency, and refrains from presenting issues as serious human rights violations.66

60  ‘Migrant Labour in the Construction Sector in the State of Qatar’, (Report, DLA Piper UK LLP, April 2014).
61  Ian Black, Owen Gibson and Robert Booth, ‘Qatar promises to reform labour laws after outcry over “World 
Cup slaves”’, The Guardian (online), 15 May 2014, www.theguardian.com/world/2014/may/14/qatar-reform-
labout-laws-outcry-world-cup-slaves.
62  Ian Brownlie, Principles of Public International Law (Oxford University Press, 6th ed, 2003) 531.
63  Kolben, above n 26, 478.
64  Quoted in Bülent Diken, ‘From refugee camps to gated communities: biopolitics and the end of the city’ 
(2004) 8(1) Citizenship Studies 83, 89.
65  Tapiola and Swepston, above n 48, 110.
66  Ibid.
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How can this be reconciled with the ILO’s 
move towards human rights?
The short answer is: with difficulty and to the detriment of those it should protect. 
The ILO has progressively adopted a view of labour rights as human rights. 
This  was  particularly clear when it adopted its Domestic Workers Convention, 
2011 No. 189 and Domestic Workers Recommendation, 2011 No. 201.67 Since it was 
established in 1919, the ILO has primarily focused on the labour standards of the 
formal sector.68 Where the informal sector was larger than the formal one, these 
standards had historically fallen short of protecting workers. While it convened 
repeatedly to set robust standards for areas of employment relevant mostly to male 
workers, the ILO has neglected to include the large number of mostly female and 
largely domestic migrant workers from their core focus.69

The 2011 standards saw the ILO target this historically marginalised category 
of workers to bring them into a paradigm of workplace citizenship.70 The ILO 
recognised the universality and urgency of these workers’ needs by moving away 
from the abstract and undifferentiated nature of its older instruments towards 
more inclusive standards.71 To do this, it seemingly adopted a human rights 
approach, even highlighting the importance of human rights for all domestic 
workers.72 However, this behaviour is not exceptional for the ILO. To some extent, 
social concerns have inhered in the ILO since its creation in the Treaty of Versailles, 
where the phrase ‘social justice’ was used to describe its aims.73 It was once human 
rights became a focus of international attention, following the Second World War 
and the adoption of the UDHR, and the ILO became a specialised agency of the 
United Nations (UN), that it began to emphasise how labour rights related to 
human rights and social justice.74

In 1998, the ILO produced a Fundamental Declaration on Principles and Rights 
at  Work (Fundamental Declaration) that designated the following as core 
labour rights:

67  Domestic Workers Convention, 2011 No. 189, opened for signature 16 June 2011, International Labour 
Conference, 100th sess (entered into force 5 September 2013); Domestic Workers Recommendation, 2011 No. 201, 
R201, International Labour Conference, 110th sess (16 June 2011).
68  Weiss, above n 50, 10.
69  Blackett, above n 5, 261.
70  Ibid 262.
71  Ibid.
72  Domestic Workers Convention, 2011 No. 189, art 3(1).
73  Treaty of Versailles, opened for signature 28 June 1919, ATS 1 (entered into force 10 January 1920) pt XIII, 
s 1; Leary, above n 27, 39.
74  International Labour Organization, Origins and History, ilo.org/global/about-the-ilo/history/lang--en/
index.htm; Leary, above n 27, 39.
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• Freedom of association and the right to collective bargaining;
• The elimination of forced or compulsory labour;
• The abolition of child labour; and
• The elimination of discrimination in employment and occupation.75

With this declaration, the ILO reinforced these few categories of labour rights in 
the human rights corpus.76 Had it taken a blanket approach to all labour rights, 
it may have conflated rights that are procedural, and standards that are outcome-
based.77 By drawing out these four core rights, the ILO made the decision to 
emphasise worker agency specifically.78 However the term ‘fundamental’ created 
a tier of rights that could be categorised as civil and political, while reducing other 
economic rights to mere claims.79

If the ILO privileges political and civil rights, as the international human rights 
regime does, it risks neglecting the ‘heartland of labour rights’.80 A thicker, expansive 
account of labour law should be preferred for this reason, and labour rights in all 
relevant human rights instruments, and ILO conventions jurisprudence should 
be regarded as fundamental.81 Diluting the rights and standards at the core of 
the international labour law regime undermines the ILO’s supervisory system, 
and its demonstrated benefits and achievements, and ultimately compromises 
worker agency.

Conclusion
There is no need for labour rights to be subsumed into the human rights corpus 
that arises from the international labour law regime itself. The ILO’s supervisory 
system has independently obtained significant results for implementing labour 
rights, and continues to do so for migrant workers in Qatar. The organisation’s 
recent turn to focus on migrant domestic workers in particular is a positive sign 
for efforts to protect workers that are so displaced and de-subjectified by the states 
that receive them.

75  Fundamental Declaration, art 22.
76  Kolben, above n 26, 454.
77  Brian Langille, ‘Core Labour Rights—The True Story (Response to Alston)’ (2005) 16 European Journal 
of International Law 427.
78  Ibid 431.
79  Vandaele, above n 32, 153.
80  Philip Alston and James Heenan, ‘Shrinking the International Labor Code: An Unintended Consequence 
of the 1998 ILO Declaration on Fundamental Principles and Rights at Work?’ (2004) 36 New York University 
Journal of International Law and Politics 221, 255–6.
81  Kolben, above n 26, 455.
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The situation of migrant domestic workers in Qatar is a clear example of the 
dangers of an over-reliance on state cooperation for the protection of individuals. 
The very invocation of human rights affirms states’ power to suspend law and 
order, which, in the first place, ensures that the rights of man and the rights of 
the citizen remain separate. As a result, the international human rights regime is 
severely limited in what it can and cannot do, and human rights offer little to those 
whom the state has already suspended. Labour rights are human rights issues, but 
the two are not synonymous. The international labour law regime must reaffirm 
the pure labour law approach at its core that emphasises worker agency. Doing 
so offers the better approach to empower migrant domestic workers, and remove 
them from ‘bare life’.

Bibliography

Articles/books/reports
Agamben, Giorgio, Homo Sacer: Sovereign Power and Bare Life (Stanford University 

Press, 1998).

Alston, Philip and James Heenan, ‘Shrinking the International Labor Code: 
An Unintended Consequence of the 1998 ILO Declaration on Fundamental 
Principles and Rights at Work?’ (2004) 36 New York University Journal 
of International Law and Politics 221.

Arendt, Hannah, The Origins of Totalitarianism (Schocken Books, 2004) 380.

‘Bahrain: Abuse of Migrant Workers Despite Reforms’, Human Rights Watch, 
1 October 2012, www.hrw.org/news/2012/09/30/bahrain-abuse-migrant-
workers-despite-reforms.

Batty, David, ‘Conditions for Abu Dhabi’s migrant workers “shame the west”’, 
The Guardian (online), 22 December 2013, www.theguardian.com/world/2013/
dec/22/abu-dhabi-migrant-workers-conditions-shame-west.

Black, Ian, Owen Gibson and Robert Booth, ‘Qatar promises to reform labour 
laws after outcry over ‘World Cup slaves’’, The Guardian (online), 15 May 
2014, www.theguardian.com/world/2014/may/14/qatar-reform-labout-laws-
outcry-world-cup-slaves.

Blackett, Adele, ‘The Space Between Us: Migrant Domestic Workers as a Nexus 
between International Labour Standards and Trade Policy’ in Daniel Drache 
and Les Jacobs (eds) Linking Global Trade and Human Rights: New Policy Space 
in Hard Economic Times (Cambridge University Press, 2014) 259.



Improving labour standards for migrant domestic workers in Qatar

195

Brownlie, Ian, Principles of Public International Law (Oxford University Press, 
6th ed, 2003).

‘Building a Better World Cup: Protecting Migrant Workers in Qatar Ahead 
of FIFA 2022’ (Report, Human Rights Watch, June 2012) 51.

Davison, William, ‘Ethiopia Workers Return from Saudi Arabia Telling of Abuse’, 
Bloomberg, 13 December 2013 www.bloomberg.com/news/2013-12-12/
ethiopian-migrant-workers-return-from-saudi-with-tales-of-abuse.html.

Diken, Bülent, ‘From refugee camps to gated communities: biopolitics and the end 
of the city’ (2004) 8(1) Citizenship Studies 83.

Ebert, Franz Christian and Martin Oelz, ‘Bridging the gap between labour 
rights and human rights: The role of ILO law in regional human rights courts’ 
(Discussion paper, International Institute for Labour Studies, DP/212/2012).

Ek, Richard, ‘Giorgio Agamben and the Spatialities of the Camp: An introduction’ 
(2006) Journal Compilation – Swedish Society for Anthropology and Geology.

International Labour Office, A Global Alliance Against Forced Labour: Global 
Report under the Follow-up to the ILO Declaration on Fundamental Principles 
and Rights of Work, International Labour Conference, 93rd sess (2005).

International Labour Organization, Origins and History, ilo.org/global/about-the-
ilo/history/lang--en/index.htm.

Jenks, C. Wilfred, ‘Human Rights, Social Justice and Peace: The Broader 
Significance of the ILO Experience’ in Asbjorn Eide and August Schou 
(eds) International Protection of Human Rights (Almqvist and Wicksell, 1968) 
239-292.

Kennedy, David, ‘The International Human Rights Movement: Part of the 
problem?’ (2002) 14 Harvard Human Rights Journal 101–126.

Kolben, Kevin, ‘Labor Rights as Human Rights?’ (2010) 50(2) Virginia Journal 
of International Law 449–484.

Langille, Brian, ‘Core Labour Rights—The True Story (Response to Alston)’ 
(2005) 16 European Journal of International Law 409.

Leary, Virginia A., ‘The Paradox of Workers’ Rights as Human Rights’ chapter 2 
in Lance A. Compar and Stephen F. Diamond, Human Rights, Labor Rights 
and International Trade (University of Pennsylvania Press, 1996) 22.

‘Migrant Labour in the Construction Sector in the State of Qatar’ (Report, 
DLA Piper UK LLP, April 2014).



The ANU Undergraduate Research Journal

196

Mountz, Alison ‘Where asylum-seekers wait: feminist counter-topographies of 
sites between states’ (2011) 18(3) Gender, Place and Culture, 381–399.

NORMLEX Information System on International Labour Standards, ‘Freedom 
of Association and Protection of the Right to Organise Convention, 1948 
(No. 87)’, International Labour Organization, www.ilo.org/dyn/normlex/en/f ?
p=1000:11300:0::NO:11300:P11300_INSTRUMENT_ID:312232.

Pathirana, Saroj, ‘Kuwait’s abused domestic workers have “nowhere to turn”’, 
BBC News (online), 13 October 2010, www.bbc.com/news/world-south-
asia-11444167.

Pattisson, Pete, ‘Revealed: Qatar’s World cup “slaves”’, The Guardian (online), 
26  September 2013, www.theguardian.com/world/2013/sep/25/revealed-
qatars-world-cup-slaves.

Reports of the Committee on Freedom of Association, 371st report, ILO Governing 
Body, 320th session, agenda item 12, case no. 2988, GB.320/INS/12 (13–27 
March 2014).

Shaw, Malcolm N., International Law (Cambridge University Press, 6th ed, 2008).

Slaughter Anne-Marie and William Burke-White, ‘The Future of International 
Law is Domestic (or, The European Way of Law)’ (2006) 47(2) Harvard 
International Law Journal, 327.

Tapiola, Kari and Lee Swepston, ‘The ILO and the impact of labor standards: 
working on the ground after an ILO Commission of Inquiry’ (2010) 21 
Stanford Law & Policy Review 3, 101.

‘The Dark Side of Migration: Spotlight on Qatar’s Construction Sector Ahead 
of the World Cup’ (Report, Amnesty International, 2013).

Tungohan, Ethel, ‘International Approaches to Governing International Migrants, 
Ethnicity, and Gender: An Intersectional Analysis of Migrants’ Rights’, in Will 
Kymlicka and Jane Boulden (eds), International Approaches to Governing Ethnic 
Diversity (Oxford University Press, 2012).

‘UN expert on human trafficking calls on Oman to do more to help victims’, 
United Nations News Centre, 8 November 2006, www.un.org/apps/news/story.
asp?NewsID=20537#.VEywwY4isWY.

Vandaele, Arne, International labour rights and the social clause: friends or foes? 
(Cameron May, 2005).



Improving labour standards for migrant domestic workers in Qatar

197

Weiss, Manfred, ‘International Labour Standards: A Complex Public-Private 
Policy Mix’ (2013) 29 International Journal of Comparative Law and Industrial 
Relations 7.

Whyte, Jessica, ‘Particular Rights and Absolute Wrongs: Giorgio Agamben 
on Life and Politics’ (2009) 20 Law Critique 147.

Cases
Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo) 

( Judgment) [2010] ICJ Rep 32.

Legislation
Arab Charter on Human Rights 2004 [Mohammed Amin Al-Midani and Mathilde 

Cabanettes trans, ‘Arab Charter on Human Rights 2004’ (2006) 24(147) Boston 
University International Law Journal 147-164].

International Labour Organization Declaration on Fundamental Principles and 
Rights at Work and its Follow-up, International Labour Conference, 86th sess 
(18 June 1998).

Law No. 4 of 2009 Regarding Regulation of the Expatriates Entry, Departure, 
Residence and Sponsorship (Qatar) 29 March 2009.

Law No. 14 of 2004 On the Promulgation of Labour Law (Qatar) 19 May 2004.

Treaties
Charter of the United Nations.

Domestic Workers Convention, 2011 No. 189, opened for signature 16 June 2011, 
International Labour Conference, 100th sess (entered into force 5 September 
2013).

Domestic Workers Recommendation, 2011 No. 201, R201, International Labour 
Conference, 110th sess (16 June 2011).

Forced Labour Convention, 1930 (No. 29), opened for signature 28 June 1930, 
International Labour Conference, 14th sess (entered into force 1 May 1932).

International Covenant on Civil and Political Rights, opened for signature 
19 December 1966, 999 UNTS 171 (entered into force 23 March 1976).

International Covenant on Economic Social and Cultural Rights, opened for signature 
19 December 1966, 993 UNTS 3 (entered into force 3 January 1976).



The ANU Undergraduate Research Journal

198

Migration for Employment Convention (Revised), 1949 (No. 97), opened 
for signature  1 July 1949, International Labour Conference, 32nd sess 
(entered into force 22 January 1952).

Private Employment Agencies Convention, 1997 (No. 181), opened for signature 
19 June 1997, International Labour Conference, 85th sess (entered into force 
10 May 2000).

Treaty of Versailles, opened for signature 28 June 1919, ATS 1 (entered into force 
10 January 1920).

Universal Declaration on Human Rights, GA Res 217A (III), UN GAOR, 3rd sess, 
183rd plen mtg, UN Doc A/810 (10 December 1948).


	Foreword
	From the editor
	About the editor
	About the subeditors
	About the contributors
	Cover art
	Report on the Undergraduate Awards Global Summit
	Matilda Gillis

	Rawls, rationality, and responsibility: Why we should not treat our endowments as morally arbitrary
	Oliver Durose

	The relationship between population size and rates of language evolution
	Caela Welsh

	Uncanniness and the everyday: Exploring the uncanny through vernacular photography and painting
	Mung Fei Wong

	The legality of Australia’s plain packaging legislation: Cuban cigars and geographical indication rights under the TRIPS Agreement
	Sophie Taylor

	Technology as a driver of skills obsolescence and skills mismatch: Implications for the labour market, society and the economy
	Gracia Santoso

	Hard-boiled homemakers: The individual and the dystopian urban in the Japanese anti‑detective novel
	David Tagliabue

	Australian student visas: Assessing how the GTE requirement is assessed
	Nishadee Perera

	Ezra Pound’s Imagist theory and T.S. Eliot’s objective correlative
	Jessica Masters

	This is how we drink up the sea: Liberal democracy and the prospect of truth
	Natalia Beghin

	Regulation of sodium-dependent bicarbonate transporter, SbtA
	Laura Wey

	Justice, Janus-like: The future of Australian personal injury compensation
	Eleanor Wallis

	Payments for environmental services and community-level socioeconomic wellbeing: Comparing programs in Vietnam and Australia
	Mia Sandgren

	Image annotation with high-level words using generalised attributes
	Qianyu Zhang

	Just a little bit of healthy competition: An assessment of the neoliberal policymaking paradigm as it relates to the United States healthcare system
	Natalia Beghin

	Improving labour standards for migrant domestic workers in Qatar: A return to labour rights
	Arisha Arif

	OLE_LINK1
	h.2et92p0
	h.tyjcwt
	h.1t3h5sf
	h.4d34og8
	h.2s8eyo1
	h.17dp8vu
	h.3rdcrjn
	h.26in1rg
	h.lnxbz9
	h.35nkun2
	h.1ksv4uv
	h.44sinio
	h.z337ya
	h.3j2qqm3
	h.1y810tw
	h.4i7ojhp
	h.2xcytpi
	h.1ci93xb
	h.3whwml4
	h.2bn6wsx

