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			Powers of Exclusion in Melanesia

			Colin Filer, Siobhan McDonnell and Matthew G. Allen

			Introduction

			In the recent explosion of academic literature devoted to the study of what has been described as a new global ‘land rush’ or ‘land grab’, reference is often made to the process that Karl Marx called ‘primitive accumulation’, and especially to his observation that ‘[t]the expropriation of the agricultural producer, of the peasant, from the soil is the basis of the whole process’ (Marx 1976: 876). That is because the new ‘land rush’ or ‘land grab’ is sometimes understood as a process that has resulted from a massive increase in the amount of transnational investment in large-scale agricultural projects, especially in ‘developing’ countries where peasant farmers constitute a large part of the rural population (Cotula et al. 2009; Borras and Franco 2010; Deininger and Byerlee 2010; Zoomers 2010; Alden Wily 2011; Oxfam 2011). This can be construed as the agrarian aspect of a global process of ‘accumulation by dispossession’ (Harvey 2003), since it entails the foreign acquisition of land rights previously held by local or indigenous communities. However, many scholars have argued that the idea of a generic ‘global land grab’ conceals a wide variety of more specific types of social, political and economic change in the distribution of landed property (Peluso and Lund 2011; Borras and Franco 2013; Hall 2013; Wolford et al. 2013). In this respect, they echo the point that Marx himself made when he said that the process of separating peasants from land ‘assumes different aspects in different countries, and runs through its phases in different orders of succession, and at different historical epochs’ (Marx 1976: 876). But beyond this, many scholars also argue that the ideas of ‘expropriation’ and ‘dispossession’ do not suffice to describe or explain the changes that are actually taking place in the distribution of landed property in different parts of the contemporary world.

			In their book, Powers of Exclusion, Derek Hall, Philip Hirsch and Tania Murray Li argue that the concept of ‘exclusion’ is rather more useful as a point of entry to understanding the variety of such transformations in the countries of Southeast Asia. They define exclusion as a generic form of social process that has the effect of transforming landed property relations at various geographical scales or levels of political organisation. However, they do not define it as the opposite of a social process of inclusion, but as a process that consists of a denial of access to previous, current or potential users of the land in question (Hall et al. 2011: 7). In this respect, they regard it as an essential condition of any form of landed property or productive land use in any part of the world at any moment in history. But while this process may take a variety of specific forms in certain places at certain times, it is always a process that is ‘structured by power relations’ (ibid.: 4) that are understood to be broader than property rights (ibid.: 8). Specific forms of exclusion are therefore related to different forms of power.

			The aim of the present volume is to test the application of their conceptual framework, which we shall henceforth call the Exclusion Framework, to the neighbouring region of Melanesia. The countries with which we are mainly concerned in this volume are the four Melanesian Spearhead states—Papua New Guinea (PNG), Solomon Islands, Vanuatu and Fiji. Given our interest in the relationship between state formation and transformations of landed property, we have excluded consideration of New Caledonia (still a French territory), Papua and West Papua (two provinces of Indonesia) and the islands of the Torres Strait (in the Australian state of Queensland). The combined population of the four Spearhead states is less than 10 million, which is very much smaller than the total population of the Southeast Asian nations in which Hall, Hirsch and Li situate their argument. It is not clear whether this difference in scale makes any difference to the suitability of any conceptual framework for finding answers to the ‘land question’, but there is no doubting the political and economic significance of this question in the Melanesian regional context.

			The chapters in this volume derive from a collection of papers presented at a workshop designed to consider land transformations in Melanesia in light of the Exclusion Framework. The workshop was held during the biennial conference of the Australian Association for the Advancement of Pacific Studies in April 2014. It was chaired by Vanuatu’s Minister for Lands, Ralph Regenvanu, and was also addressed by PNG’s High Commissioner to Australia, Charles Lepani. The workshop was attended by academics, policy makers, advocates and activists, and functioned as an engaged space for policy discussion around land issues in Melanesia. During the workshop, Minister Regenvanu and High Commissioner Lepani challenged scholars to present their research on important land issues in a way that would be accessible to policy makers in Melanesia. This volume constitutes a response to that challenge.

			The authors of papers presented at the workshop were asked to deal with one or more of a range of questions derived from our reading of the Exclusion Framework:

			
					Who are the actors promoting or opposing key changes in landed property relations?

					Who wins and who loses as a result of the changes that actually take place?

					How are specific types of change informed by particular political or historical contexts?

					Is it possible to identify processes of inclusion, as well as exclusion, in a broader process of transformation?

					Does the transformation of landed property look different at different levels of political or social organisation?

					What is the role of the state in changing the relationship between people and landscapes?

					How is the transformation of landed property related to the process of state formation?

			

			In the remainder of this introduction, we elaborate on the ways in which such questions may be addressed in the Melanesian context. The nature of the Exclusion Framework itself entails that we divide this discussion into two main parts. The first has to do with the way in which property relations are conceived as social relations, and, therefore, the way in which the transformation of property relations is conceived as a type of social process. The second has to do with the way that power is exercised in this type of social process.

			Land, Property and Society

			Hall, Hirsch and Li name seven different types of exclusion by reference to the types of people involved and the types of things they do:

			
					‘Licensed exclusion’ is a process by which governments award legal land titles to some people but not others (Hall et al. 2011: 27).

					‘Ambient exclusion’ is a process by which people are denied access to land that is reserved for the ‘common good’ or ‘public interest’ (most notably in the form of protected areas) (ibid.: 60).

					‘Self-exclusion’ is a process by which ‘local communities’ are persuaded to limit the use of the land that they already occupy (as in various forms of ‘community-based natural resource management’) (ibid.: 71).

					‘Volatile exclusion’ is a process by which small farmers lose access to large areas of land that are converted to a single land use to meet the market demand for specific agricultural commodities (ibid.: 111).

					‘Post-agrarian exclusion’ is a process by which small farmers lose access to agricultural land that is converted to non-agricultural use (ibid.: 118).

					‘Intimate exclusion’ is a process by which villagers exclude relatives or neighbours from land to which they formerly had access (ibid.: 145).

					‘Counter-exclusion’ is a process by which poor people (or indigenous people) resist their own dispossession or repossess land from which they have previously been excluded (ibid.: 172).

			

			They do not claim that this is an exhaustive list of all the specific forms of exclusion that can be found in the countries of Southeast Asia. There seems to be a fairly obvious bias towards the forms of exclusion that can be found in rural areas. All of these processes have been documented in Melanesia, and some are documented in this volume. The question we ask is whether this sort of typology is the best way to understand the current transformation of landed property relations as a universal phenomenon. Although we pose this as a question about Melanesia, we do not assume or propose that Melanesia has some unique social or cultural characteristics that entail a special answer to this question. Whatever the relationship between land, property and society in the recent history of this particular region, some aspects of this relationship are likely to be found in other regions as well. What we aim to do here is to unpack some of the concepts conventionally applied to an understanding of this relationship and see whether the Melanesian evidence makes more sense if we add the concept of exclusion to the mix.

			Property Relations

			Property is conventionally understood as a bundle of rights in resources that are necessarily embedded in the social relations through which some people do or do not recognise the rights of other people (Blomley 2003; von Benda-Beckmann et al. 2006). All property relations, including landed property relations, are therefore social relations, although many social relations are not property relations. At the same time, it can be argued that the very concept of property conceals social relations (between people) by representing them as rights that people can exercise independently of each other (Rose 1994). In the four Spearhead states of Melanesia, this concealment is accomplished by the Western legal principle known as Torrens Title, whereby the act of registration creates an ‘indefeasible’ private property right that trumps all customary rights of access to a circumscribed area of land, and thus constitutes the legal basis for the use of state power as a power of exclusion (see Chapters 3 and 9, this volume). This is an instance of what Hall, Hirsch and Li call ‘licensed exclusion’.

			In his analysis of commodity fetishism, Marx elaborated on this idea of concealment by proposing that social relations between people in a market (or capitalist) economy are completely disguised as economic relations between commodities. Following this line of argument, many anthropologists would argue that there was no (abstract) concept of property in traditional Melanesian societies, even if there were all sorts of economic transactions between people, some of which (like barter) were quite impersonal, and some of which could involve the alienation of what might be described as ‘land rights’ (Carrier 1998).

			We have no quarrel with the idea that property relations should be conceived as a set of social processes rather than a set of ‘things’ that are either present or absent in a certain type of economy or society. This remains the case when a traditional society is somehow combined with a capitalist economy. The question is whether the generic concept of exclusion, rather than some alternative concept like alienation, throws more light on the place of landed property relations in this combination.

			Hall, Hirsch and Li try to avoid the reduction of social relations to what Marx or Weber would recognise as class relations, even though they are dealing with transformations of landed property. That is because social classes have traditionally been distinguished as the parties to an economic relationship that only has two sides to it. An example would be the distinction between landlords and tenants as two sides to the economic relationship represented by the payment of rent, or the distinction between capital and labour as two sides to the economic relationship represented by the payment of wages.

			Marx defined the social relations of production as a combination of property relations and labour relations. Hall, Hirsch and Li are less concerned with the combination of these two types of social relation, and more concerned to show that the transformation of property relations may involve more than two classes of people (or social actors) in a single social process, especially when that process is analysed at more than one geographical scale or political level. They are trying to get beyond the traditional Marxist analysis of agrarian class formation or social differentiation at the level of the village, involving landlords and tenants, merchants and moneylenders, or rich and poor peasants.

			Nineteenth-century social theorists were much impressed by the seeming impersonality of market forces in a capitalist economy. Marx himself distinguished between social relations—by which he meant relations between social classes—and what he called ‘personal and local’ relations. This was similar to the distinction that other social scientists have made between society and community, where local communities are built out of personal (or ‘face-to-face’) relations such as friendship, kinship or patron–client relations. While Marx might have seen the distinction between economy and society as a product of capitalist (or liberal) ideology, this second distinction has been institutionalised in the separation of economics from sociology as two distinct branches of social science. Polanyi (2001) reacted against this second distinction by insisting that all economies are ‘embedded’ in societies, by which he meant that economic processes are a subset of social processes, while social relations include both economic and personal relations.

			If economic relations are regarded as a subset of social relations, then it is hard to maintain the argument that all social relations are also class relations. In a broader definition of social relations, it can instead be argued that social relations are the relations constructed between the different characters who participate in specific social (or economic) processes. In a Melanesian social context, the separation of social and economic relations from personal relations is nowhere near as complete as it is in the idealised model of a capitalist economy. What some scholars describe as a ‘moral economy’ (Gregory 1982; Ballard 1997) or a ‘relational economy’ (Curry and Koczberski 2009) could otherwise be described as a type of society (or community) in which economic relations are also personal relations.

			Anthropologists have come to use the word ‘transaction’ as a broad label for traditional or pre-capitalist social relations that perform economic functions—or what Maurice Godelier (1986) would call the functions of relations of production—without having any obvious counterpart in a modern capitalist economy. The various forms of ‘gift exchange’ would constitute an obvious example in the Melanesian context (Strathern 1996, 1999). These could be described as economic relations if it were not for the argument that there was no separation of economy from society (or economic from social relations) in pre-capitalist societies, and it is certainly not possible to see any such separation in traditional Melanesian societies.

			How then should we describe the relationship between different types of transaction in land and the different types of social process designated by words like exclusion, dispossession or expropriation? In our view, this is essentially a question of spatial and temporal scale. It may take weeks or months (or even years) for different actors to negotiate the sale or lease of a particular block of land. This is a social (and economic) process, but still one that has fairly narrow spatial and temporal limits, and therefore one that is likely to involve ‘personal and local’ relations. In the bigger scheme of things, it is just one instance of a social (and economic) relation that may be more or less common across a wider region or a longer period. For example, when we write about the ‘transition from feudalism to capitalism’, we refer to a process that may last for decades or centuries, in which a society (and economy) based on the relationship between landlords and tenants is replaced by one based on the relationship between capital and labour. The problem then is to determine the spatial and temporal scale at which it makes sense to make general statements about a general process called ‘exclusion’ or a number of more specific forms of this same process.

			Land-Based Livelihoods

			The majority of the people or households in each of our four Melanesian countries are smallholders united by their dependence on what we shall here call ‘land-based livelihoods’. There has been much debate about the best way to designate this social class. The word ‘smallholder’ is far from perfect, but it is preferable to the word ‘peasant’, which is hardly ever used in Melanesian political discourse, and even preferable to words like ‘villager’ or ‘farmer’ (MacWilliam 1988). The critical feature of a land-based livelihood is that the land on which it is based is not just the space occupied by a house or a workshop or a trade store, but an area, however small, from which natural resources are extracted. These resources include the nutrients in the soil cultivated by a farmer or gardener, but they also include the timber harvested from a native forest, or the metal derived from an underground ore body.

			Smallholders do not necessarily derive their livelihoods from the land through the application of their own labour. They might also make a living from the collection of compensation or royalty payments from a mining company or a logging company that operates on their land. To obtain this sort of income, they must normally be able to assert their status as ‘customary landowners’ (Filer 1997; Holzknecht 1999).1 The owners of customary land, or holders of customary land rights, may also rent land to an agribusiness company, or more frequently to other smallholders who cultivate it for a living (Ward 1981; Curry and Koczberski 2009). Although many smallholders aspire to be petty landlords, the number of households that actually collect some sort of resource rent is relatively small. For most of these households, a resource rent is only one component of their land-based livelihood, and in some cases—as with logging royalties—it may not last too long.

			Although these petty landlords constitute a minority within the larger class of smallholders, their number could be comparable to the number of people who are formally and directly employed by mining companies, logging companies, or other companies that extract natural resources from the land. These wage-earners also have land-based livelihoods, but they do not count as smallholders. When the companies involved in this type of business are extracting resources from customary land, they occasionally try to employ the customary owners of that land to do this kind of work, but they are not always successful because the customary owners may regard such work as an affront to their own status as petty landlords.

			There is another subclass of smallholders who do not count as ‘villagers’ because their labour is applied to land-based livelihoods in urban or peri-urban areas. Most of them are engaged in the production of food crops for sale in urban markets or cash crops for export to overseas markets. Furthermore, most of them do not have customary rights to the land from which their livelihoods are derived. This group includes the so-called block-holders who cultivate oil palm on allotments of state land in state-sponsored resettlement schemes in PNG and sell their crops to the operators of a nearby nucleus estate, but it also includes migrants who have made arrangements with customary landowners to access some of their land for the same purpose (Ploeg 1999; Koczberski et al. 2009).

			There are numerous instances of this kind of informal tenancy arrangement between petty landlords and migrants or ‘settlers’ who have been separated from their own customary land for periods of time that may be long enough to entail a complete loss of customary land rights in their places of origin (see Chapter 5, this volume). Whether or not the tenants have land-based livelihoods, their numbers have almost certainly grown in step with the growth of the urban and peri-urban population as a whole, but it is hard to determine the prevalence of such arrangements from official census and survey data because information on household economic activities is not normally accompanied by information on land rights. Nevertheless, the number of households involved in this type of arrangement seems to be larger than the number involved in the type of informal labour contract by which customary landowners employ other people to work their land. This second type of arrangement is generally confined to areas in which customary landowners can obtain a reasonable cash income from other sources while still living on their own land.

			As a general rule, the dependence of smallholders on the value of resources extracted from their own customary land can be expected to increase with the distance of their normal place of residence from an urban centre or a decent road that leads to one. The more remote a rural settlement, the larger the proportion of households with land-based livelihoods, the more likely that these will depend entirely on the exercise of customary rights, and the smaller the opportunity for landowners to supplement their subsistence by selling some of the fruits of their labour (Hanson et al. 2001; Gibson et al. 2005; Bourke and Harwood 2009). At the other end of the spectrum, in urban and peri-urban areas, households with land-based livelihoods may only account for a minority of the total population, and some of them are likely to contain members who derive a livelihood from something other than the use of land—as wage-earners, shopkeepers, artisans, criminals, and so forth. The transformation of landed property relations should therefore take different forms at different points along a line of accessibility that leads from the most remote rural villages to the biggest urban centres. The exchange value or ‘price’ of a given quantity of land should vary along the same continuum, but so should the capacity to realise that value in some sort of monetary transaction such as rent collection. Exceptions to this rule normally arise with the discovery of a natural resource in a ‘remote’ area which has a higher market value than the land with which it is associated—oil, gold, timber, and so forth—which makes for the creation of a new resource frontier (Tsing 2005; Li 2014).

			Hall, Hirsch and Li clearly think that people who qualify as smallholders are the principal victims of different forms of exclusion, even if they can also be perpetrators in the process of ‘intimate’ exclusion. They do not try to calculate the number of households or people whose land-based livelihoods are disrupted or destroyed by different forms of exclusion, and that is not surprising, given the size of the national populations in Southeast Asia and the uninformative nature of national census data. The statistical issue is no less problematic in Melanesia, but the populations are much smaller, so anecdotal evidence or subnational survey data can tell us more about the rate of absolute or relative decline in the size of the smallholding population and the different reasons for this type of social change.

			The Urban Question

			Hall, Hirsch and Li have little to say about the transformation of landed property relations in urban areas, mainly because their central concern is with various types of ‘agrarian transition’. In the Melanesian political context, it is not possible to separate the land question from the problem of urbanisation, because struggles over access to land are generally more intense in urban and peri-urban areas than they are in rural areas. This is not simply a function of population growth or population density, but is also due to the fact that some of the land in urban areas is still customary land or is subject to customary claims. As a result, urban spaces are rather like patchwork quilts, with some parts covered by formal land titles, some parts occupied by their customary owners, and some parts whose legal status is quite uncertain. From this point of view, urban spaces are condensed versions of the rural spaces in which the patches tend to be much larger, with much lower population densities.

			It is difficult to measure the rate of urbanisation, or the growth of the urban population relative to the rural population, mainly because census data continue to divide the two populations on the basis of town boundaries established during the colonial period. Some of the areas now defined as ‘peri-urban’ areas result from the expansion of a single urban space beyond the limits of these boundaries (Storey 2003), but these new urban areas are still officially designated as parts of a surrounding rural area. This does not mean that urban or peri-urban areas can be defined in material terms by the exclusion of land-based livelihoods. As we have seen, there is a class of smallholders in these areas who make some sort of a living out of the practice commonly known as ‘urban gardening’ (Thaman 1977, 1995), even if they form a small minority of the total urban population.

			It is currently estimated that the urban and peri-urban population of PNG accounts for roughly 20 per cent of the total national population. The proportion is more than 25 per cent in Solomon Islands and Vanuatu, and as much as 50 per cent in Fiji (see Chapter 2, this volume). Between 30 and 50 per cent of the people who live in such areas are housed in so-called squatter settlements (Connell 2011), and so ‘squatters’ are represented in the national political discourse as a distinctive (and problematic) social class.

			One of the main reasons for the growth of informal settlements in urban areas has been the inability of national or local governments to acquire, secure, subdivide and service additional land for residential development. This has entailed an increase in the cost of accommodation in the private housing market, well beyond the general rate of inflation reflected in the consumer price index, and a corresponding decline in the proportion of the urban population who can afford to pay rent to a private landlord or pay off a mortgage obtained from a bank. While some employers (including government agencies) subsidise the housing costs of their employees, a growing number of full-time wage-earners in the formal economy have joined the population of the settlements. It is not the source of people’s livelihoods that distinguishes the settlements from other residential areas, or distinguishes one settlement from another. Instead, the residents of each settlement are more likely to share common origins in a particular province or district or ‘tribal group’ (Oram 1976; Jackson 1977; Foukona 2015; Moore 2015; also Chapter 4, this volume).

			In theory, a general distinction can be drawn between settlements located on government land that has been alienated from its customary owners, but not yet leased out to other users, and those located on customary land, where the settlers have entered into an informal purchase or tenancy arrangement with the customary owners (Numbasa and Koczberski 2012). In practice, the distinction is blurred by legal uncertainties surrounding the original process of alienation, or by the resurrection of customary claims over land left ‘waste and vacant’ by the state. In both cases, settlers have good reason to escape their identity as ‘squatters’ by constructing personal and local relations with the customary owners or their descendants (Chand and Yala 2008). Alternatively, those in occupation of vacant public land may seek to establish a quasi-customary right of adverse possession to protect themselves against the threat of eviction (Chapter 3, this volume), or even claim an entirely new kind of right on the basis of their economic contribution to national development (Chapter 2, this volume).

			Despite these efforts, the threat of eviction is a very real one, and the practice has grown more common with the rise in the real market value of urban land and the intensity of competition for new leasehold titles (Koczberski et al. 2001; Connell 2003). In some cases, evictions have only been temporary demonstrations of state power, and settlers have been allowed to reoccupy the land from which they have been removed (Goddard 2001). In other cases, they have been ‘compensated’ with an allocation of land, and even the promise of formal land titles, in another part of the same town. But because of the way that settlements have been socially constructed, the process of eviction can easily take on the character of an ‘ethnic cleansing’ exercise, in which squatters are demonised as alien intruders who should be forced to return to the province or district from which they originated (Allen 2012). In this version of ‘intimate exclusion’, the ‘customary owners’ of an urban or peri-urban space may well repudiate their social connections with settlers from other parts of the country or reprimand each other for selling or renting the land on which the outsiders have settled (Monson 2015).

			Dispossession and Expropriation

			One of the main reasons that Hall, Hirsch and Li have opted to portray the transformation of landed property in Southeast Asia as a mixture of different forms of exclusion is their desire to question the idea that there is just one form of dispossession or expropriation that is a necessary condition of capitalist development. They recognise that the process known as enclosure in British and European history is indeed a specific form of dispossession or expropriation, and one that may well have supported the accumulation of agricultural and industrial capital, but this does not entail that dispossession or expropriation is invariably part of a process of (primitive) capital accumulation, nor does it necessarily involve the privatisation of communally owned land (Hall et al. 2011: 13–14).

			When people say that ‘possession is nine-tenths of the law’, they imply a contrast between possession (in practice) and ownership (in law). The same contrast appears in the distinction often made between land use and land tenure. The contrast sometimes disappears when people talk or write about dispossession and expropriation, as if these were just two different words for the same sort of social process, but the distinction is significant. When ‘squatters’ have been evicted from an informal settlement, they have been dispossessed. They might also believe that they have been expropriated, if they think that their occupation and improvement of the land has created a legal entitlement to it. But the people who evict them will commonly justify the act of dispossession by saying that they had no such entitlement, and so they have not been expropriated. Dispossession is a physical process whose occurrence can be observed ‘on the ground’. Expropriation is a change in the distribution of property rights that can be, and often is, contested in law. In some circumstances, a process of expropriation may constitute the legal basis for a subsequent process of dispossession that often involves the application of physical force. However, dispossession can occur without a prior process of expropriation, and expropriation does not necessarily lead to a process of dispossession (Borras and Franco 2013). Numerous examples exist in Melanesia of land titles being created without any subsequent material possession of the land.

			A distinction between the possession and appropriation of land, and hence between the dispossession and expropriation of people, does not make much sense in a stateless society. In the pre-colonial societies of Melanesia, the possession or appropriation of land was intimately linked to the practice of shifting cultivation (Rimoldi 1966; Lea 1969; Panoff 1970; Brown and Podolefsky 1976; Mitchell 1976; Healey 1985). The members of a single ‘tribe’ or political community had various ways of deciding which households would clear which plots of (normally forested) land to make new gardens in any particular year. The act of cultivation was generally an act of exclusive possession during the brief period in which most of the crops were harvested and planted, but in the longer term, it did not enable the household to appropriate the land itself. Personal property rights were normally confined to the products of people’s own labour. This explains why the ownership of planted trees was typically vested in the individuals who planted them, while the ownership of the land on which they grew was vested in a larger social group. In this property regime, acts of dispossession within a political community were a threat to its existence as a community, and when they did occur, they were often acts of expulsion. The dispossession of people in other communities was commonplace, but ‘tribal warfare’ did not necessarily entail a change in the territorial boundaries of these communities (Reay 1967); it could just involve the appropriation of other people’s heads or bodies.

			It is a moot point whether (and where) the ‘alienation’ of customary land during the colonial period counted as an act of dispossession or expropriation. Each of the four colonial regimes in our region—British, French, German and Australian—had its own way of recognising or not recognising ‘native land rights’ (Mair 1948; Rowley 1958; Brookfield 1972; Crocombe 1972; Firth 1983; Bennett 1987; Van Trease 1987; Ward and Kingdon 1995). There were also considerable differences in the way that British colonial authorities dealt with this issue in their four Melanesian possessions in the late nineteenth century. In the early years of colonial rule, when land was supposedly ‘purchased’ from its native owners with the proverbial beads and trinkets, it barely makes sense to ask whether the ‘sellers’ knew what they were doing, or whether they had a customary ‘right’ to engage in such transactions. On the other hand, the idea of a ‘colonial land grab’ obscures the fact that colonial annexation of these territories was partly justified by the need to regulate the appropriation of native land by European planters, miners and missionaries (Harris 1981; Quinn 1981). The colonial authorities constructed a legal concept of native land rights through the very same process by which they constructed the capacity of individual native leaders (often designated as ‘chiefs’) to act as group representatives in the alienation of native land. This process was accomplished far more rapidly in Fiji than it was in the other colonial territories (France 1969), but in all cases it led to the creation of specific institutions, policies and procedures for the investigation of native land rights as a precondition for the purchase of native land (Holmes 1953; McGrath 1964). White anthropologists were more or less active participants in this legal and political process (Mair 1948; Bell 1953; Rimoldi 1966; Lawrence and Hogbin 1967; Panoff 1970).

			This process was markedly different from what happened in the white settlement of Australia, where the legal doctrine of Terra Nullius deprived the Aboriginal population of any form of landed property rights. In Melanesia, the colonial authorities generally accepted the evidence of shifting cultivation as evidence of appropriation, as well as possession, although it took them some time to appreciate the extent to which the landscape had been modified by this practice, and even longer to appreciate that it was not wasteful and destructive (Allen and Filer 2015). The recognition of native land rights did not prevent the colonial authorities from appropriating large areas of land that were declared to be ‘waste and vacant’, and some of these areas may well have qualified as a sort of ‘no man’s land’ for one reason or another. However, these declarations were generally invalidated at the end of the colonial period, as the political leaders of the newly independent states insisted that any land that had not been purchased from its customary owners must still belong to the realm of customary tenure (Sack 1974).2 In Vanuatu, they went even further, by insisting that all alienated land must still be customary land in some sense, because the very nature of customary tenure did not allow for the permanent alienation of communal ownership, only for the temporary grant of use rights (Larmour 1984). This idea has since gained ground in all four Spearhead states, creating a version of Polanyi’s ‘double movement’ in which the principle of Torrens Title is continually challenged by the reassertion of customary rights (Filer 2014; also Chapter 12, this volume). This has come to resemble the process that Hall, Hirsch and Li call ‘counter-exclusion’ when the descendants of customary landowners whose land was alienated during the colonial period actually repossess the land from which their ancestors were excluded (Filer and Lowe 2011).

			This does not mean that the rate of expropriation has diminished, or that it has not taken a variety of new forms. In urban areas, ‘land grabbing’ may involve the expropriation of persons holding leasehold titles over public (state) land through the fraudulent grant of new leasehold titles over the same land—an activity that often leads to lengthy legal battles. In cases where the fraudulent grant of titles does not affect the rights of an existing title holder, it may still be deemed an act of expropriation, rather than misappropriation, if people with customary claims over the land are able to maintain that they were not consulted about the transaction, or if the new title holders proceed to evict the current occupants of the land, whether or not they have customary claims over it. These types of ‘licensed exclusion’ have flourished with the ‘corruption’ of government agencies responsible for land administration in response to the boom in urban land values (see Chapter 9, this volume).

			The same types of fraudulent activity have also been recorded in rural areas, especially in places where the economic value of the land has suddenly risen with the prospect of some form of large-scale ‘resource development’, but in rural areas, they are more likely to involve the expropriation of customary landowners, and less likely to lead to the dispossession of the current occupants. A notable example is the abuse of the so-called lease-leaseback scheme in PNG, whereby huge areas of customary land have ended up in the hands of foreign ‘developers’ operating in partnership with landowner company directors (Filer 2011a, 2011b, 2012; also Chapter 7, this volume). In this case, all customary rights to the land in question have been legally abrogated for the period of the lease, which is normally 99 years, without the knowledge of the customary landowners who have supposedly consented to the transaction (see Chapter 6, this volume). This would count as an example of what Hall, Hirsch and Li call ‘volatile exclusion’ if the customary owners were to be dispossessed, as well as expropriated, since most of the leases have been granted for agricultural purposes, even if many of the leaseholders are more interested in harvesting logs than in planting cash crops. A similar form of expropriation has flourished in some rural areas of Vanuatu, albeit with a different collection of investors and local collaborators, and with a much greater risk of dispossession for the customary owners (Van Trease 1987; Scott et al. 2012; McDonnell 2013). This would count as an example of what Hall, Hirsch and Li call ‘post-agrarian exclusion’, since most of the leases have been granted for the construction of tourist resorts or residential property.

			There are other forms of expropriation and dispossession that take place in rural areas, even when customary land is not legally alienated through the creation of new leasehold titles. That is because customary landowners or their representatives can alienate specific types of use right, such as timber harvesting rights, or can consent to the grant of mining rights by governments that claim ownership of subsurface mineral resources. The four Spearhead states have different policy regimes in place to regulate different types of extractive industry, and these contain different provisions for the establishment of what is nowadays called ‘free, prior and informed consent’. But even when serious efforts are made to establish the consent of customary landowners to the logging or mining of their land, they can still be expropriated through the misappropriation of the compensation and rental payments to which they are entitled by the development agreements signed on their behalf (Zimmer-Tamakoshi 1997; Koyama 2005; Golub 2007; Lattas 2011; Hviding 2015).3 Large-scale mining operations are liable to involve a distinctive form of dispossession, when the customary owners and occupants of land covered by mining leases are subjected to the process of ‘involuntary resettlement’, but the compensation they receive for their loss is not so easily stolen from them.

			Alienation and Incorporation

			Hall, Hirsch and Li make hardly any use of the word ‘alienation’, either because they think that their concept of exclusion is a better way to think about the transformation of landed property relations, or because the concept of alienation is open to many different definitions and interpretations. The distinction commonly made between alienated and customary land rests on a narrow legal definition by which the owners of land rights can either choose to alienate them to other people by various means, or else these rights can be alienated by other people without the knowledge or consent of their rightful owners, in which case the owners are expropriated. However, there is a much broader philosophical or sociological interpretation of the concept that is concerned with the way that ideas about the relationship between people and property have developed in different types of society.

			The vernacular languages of Melanesia rarely contain a word that is used in the same way as the word ‘land’ is used in English, let alone a phrase equivalent to ‘land rights’. This does not exactly mean that they had no such ideas; it just means that the arrangements by which people gained access to specific places or resources could not be spoken of in isolation from a larger bundle of local and personal relations that were represented, or embedded, in the biophysical landscape (Weiner 1991; Leach 2003). In recent decades, the advocates of indigenous land rights in all corners of the world have come to encapsulate this form of attachment in a variety of slogans with the common theme that ‘land is life’.4 The construction of land as an alienable form of property is thus conceived as a universal social process that destroys the special attachment of indigenous people to something that is much more than this. From this point of view, the alienation of land from people is not a process of expropriation but a process of reification. Land is separated from human labour, local livelihoods and personal relationships, and made into a substance that can be mapped and surveyed, quantified and measured, divided and subdivided, without any necessary reference to its cultural and natural attributes (see Chapter 12, this volume). As we have seen, the process by which land was turned into a new kind of legal object was the same as the process by which the ‘native’ was turned into a new kind of legal subject—the ‘customary landowner’ whose rights could be recorded and, perhaps, eventually registered. However, the fixed idea that native land rights must, by definition, be collective or communal land rights meant that the subdivision of native territory had to be matched by a parallel subdivision of native society. This was a regional variant of the process that some scholars call territorialisation (Vandergeest and Peluso 1995).

			The suppression of tribal warfare often entailed the demarcation of territorial boundaries between neighbouring tribes, especially in areas of high population density (Brookfield and Brown 1963; Allen and Giddings 1982; Gordon 1985; Curry 1997). Once this task had been accomplished, the colonial authorities could envisage the subdivision of each tribal territory between the constituent elements of each territorial community. In doing so, they were inclined to regard each tribe as a combination of ‘clans’, and each clan as a combination of smaller social units, such as ‘lineages’. Each of the entities in this social and spatial hierarchy was conceived as a group of people with exclusive rights to its own territorial domain, and each group would ideally be represented by a greater or lesser ‘chief’ whose status allowed him (or very occasionally her) to deal in the rights of the whole group (see Chapter 11, this volume). Most of the vernacular languages of the region contained a set of proper nouns that could be read as the names of such groups,5 and many contained words that could be read as the titles of their leaders. The key point about such acts of translation is that they took away the significance of proper nouns that were not the names of groups that could dispose of land, but were the names of the roles played by different groups in some other kind of social activity, like the practice of marriage or the conduct of mortuary ceremonies. At the same time, they took away the significance of words that referred to positions of leadership in any kind of social activity that could not be construed as an allocation of rights to the use of land. It is in this sense that the process of territorialisation was also a process of alienation, even when customary land was not legally alienated from its customary owners.

			As we have seen, the process of territorialisation was a form of uneven development. In Fiji, tribal territories were subdivided into the properties of clans and lineages in the 1880s, and a corresponding hierarchy of chiefly titles was established at the same time (France 1969). In PNG, the colonial authorities made no serious attempt to demarcate the boundaries of ‘landowning groups’ until the 1960s, and even then they failed to get the job done (Hide 1973). Nevertheless, the idea that clans and lineages are corporate groups of landowners, in which the rules of membership are also the rules that govern access to customary land, was firmly entrenched in the colonial legacies of all four Spearhead states. As a result, post-colonial laws and policies that have aimed to protect or enhance the powers and rights of customary landowners have generally made these corporate groups take on more and more of the characteristics of a private company. By this means, the ‘chief’ of such a group is liable to be recast as the chairman or managing director of a board whose other directors have a lesser claim to chiefly status.6

			The incorporation of customary groups and the formalisation of their customary rights count as separate moments in the alienation of land from people because most of the people who notionally belong to such groups or hold such rights progressively lose control over the pieces of paper that represent their membership or ownership. Certificates of incorporation are not used to accomplish anything like a traditional economic transaction; they are more like a form of paper currency that can be used as evidence of the right of an individual office-holder—say a chairman or secretary—to act on behalf of a group that may only exist on paper. When survey plans and title deeds are added to this currency, the process of alienation is taken to another stage, as individuals are then able to accomplish the transfer of legally recognised ‘customary rights’ to third parties that bear no resemblance to any sort of customary group, and in so doing, strip away their customary quality (Cooter 1989, 1991; also Chapter 6, this volume). In this respect, the formalisation of customary land rights is not just a process of ‘licensed exclusion’ in which governments award legal titles to some people in preference to other people. It can also be a process of ‘intimate exclusion’ in which the possession of titles and offices is used by powerful men to exclude other members of the customary group from decisions about the use of customary land (see Chapters 10, 11 and 13, this volume). This is one of the main reasons why the advocates of indigenous land rights in Melanesia have been opposed to the registration of customary land titles, even under laws that prohibit the outright sale of customary land.

			Even when customary land rights have somehow been converted into this peculiar form of ‘private collective property’, their privacy is no guarantee that the owner is internally coherent or clearly distinguished from others of its kind, whether they be households or clans, incorporated land groups or private companies. People who argue that this type of property is an obstacle to economic development are not making a point about the privacy of the property right, but about the governance of the corporate body that owns it (Gosarevski et al. 2004; Hughes 2004; Lea and Curtin 2011). By representing the transformation of landed property as a set of gains and losses made by the parties to an unequal or asymmetrical relation of alienation or exclusion, we may be led to overlook the multiple forms of agency that exist on both sides of the fence. If the fence is construed as a denial of access, the social process by which it is built does not have to be construed as one that only contains two types of actor, the winners and the losers. Just as people now disown the right of some distant ancestor to sell customary land to white settlers or government officers, so they can contest the right of today’s title holders and office holders to dispose of customary land in an un-customary manner. In this sense, a process of counter-exclusion is built into the process of incorporation that alienates some customary landowners from their customary rights, since the alienation is always incomplete.

			The Gender of Tenure

			It is easy enough to argue that land cannot be completely alienated from people or by people so long as the people in question are unable or unwilling to exclude themselves from customary social institutions. However, this does not entail that all such institutions are equally capable of sticking to the land that now constitutes the basis for land-based livelihoods or has acquired some kind of exchange value in a market economy. If we take the view that land as such had no market value in the pre-colonial economy, or that there was no pre-colonial ‘economy’ distinct from pre-colonial society, it is not even clear how any customary social institutions could retain their influence over economic transactions in land without being changed beyond recognition.

			When transactions in land are embedded in the local and personal relations of kinship and marriage, the transformation of landed property relations becomes a transformation of gender relations and intergenerational relations. The social reconstruction of clans and lineages as corporate groups of customary landowners was often accompanied by an expectation (on the part of colonial authorities) that these should be what anthropologists call unilineal descent groups. In ‘patrilineal societies’, people inherit membership of such groups from their fathers; in ‘matrilineal societies’, from their mothers. While the process of territorialisation was accompanied by a distinction between areas occupied by patrilineal and matrilineal ‘tribes’, and this distinction has since become part of the common sense of public discourse in the Spearhead states, the contrast between these two types of society makes more sense under Western laws of inheritance than it does in customary social practice (Goddard 2011).

			To be sure, it was commonly the case that most people inherited membership of named social groups or categories from either their fathers or their mothers. Even in these cases, it was common practice for people to be adopted or incorporated into groups to which they had no ‘right of membership’ by birth. But there were many other cases in which the transmission of membership between generations did not follow such simple rules, or in which there were no such rules at all because ‘descent groups’ had no social or economic function (Ogan 1971; Wagner 1974; Guddemi 1997; Jorgensen 1997; Ernst 1999; Filer and Lowe 2011). And even where they did have a social or economic function, there is no reason to assume that this function was primarily defined by their collective ownership of exclusive property rights, rather than by the substance of the transactions that took place between the members of these groups. In all Melanesian societies, this was a thoroughly gendered substance, in the sense that all the people and things involved in such transactions had masculine or feminine properties (Strathern 1988).

			If seen through the lens of ‘property rights’, this means that men and women had different types of rights in land and other types of property. But it does not necessarily mean that women in matrilineal societies had more rights in land than women in any other type of society. From a gender perspective, the difference between one society and another lay primarily in the means by which male and female rights and powers, like other male and female things, were transacted between people. And that included the means by which they were transmitted from one generation to the next. In the majority of communities where descent groups did perform some social or economic function, marriage was the customary social institution through which the groups ‘leased’ male or female bodies to each other for reproductive purposes. At the end of the day, when the bodies were no longer living, they were normally buried in the ground of their own group. On the other hand, insofar as these groups were the collective owners of both male and female land rights, funeral or mortuary ceremonies were the primary social institution through which such rights could be transferred from one group to another (Rodman 1987; Damon and Wagner 1989; Foster 1995). No sense can be made of customary rules of descent and inheritance in abstraction from the transactions in reproductive capacities—the social relations of reproduction—that take shape through the human life cycle (Strathern 1972, 1988; Leach 2003; Hirsch and Strathern 2004).

			These considerations help to explain why two things that used to puzzle anthropologists no longer seem to be so puzzling. The first is the puzzle posed by the construction of women in matrilineal societies as the ‘landowners’ who could not convert their property rights into political power (Maetala 2008; Naupa and Simo 2008). The second is the puzzle posed by the failure of men to dispense with the custom of matrilineal inheritance in a legal and economic system suffused with the values of possessive individualism (Nash 1974, 1987; Lomas 1979; Sykes 2007; Bainton 2008; Eves 2011; Martin 2013). When there is a contest between the property rights of individuals and those of customary groups, there is no reason to suppose that a difference in the rules that govern membership of the customary groups—matrilineal, patrilineal, or otherwise—should make a difference to the outcome of the contest. On the other hand, the difference between the collective property rights exercised in ‘matrilineal’ and ‘patrilineal’ societies, if they are now to be conceived as ‘rights’ in the modern legal sense, cannot simply be taken to reflect the customary balance of power between women and men.

			Regardless of the rules that determine membership of customary social groups, the incorporation of such groups as the legally recognised owners of customary land does seem to be a process in which the balance of rights and powers has been tipped in favour of the male members—or at least some of them. Melanesia seems to be fertile ground for the sort of triangular process in which male leaders seek to demonstrate their own personal authority over other group members by alienating collective land rights to outsiders (see Chapter 13, this volume). This propensity may well have been encouraged by the patriarchal bias of European outsiders who sought to acquire such rights during the colonial era, but it has not disappeared when other aspects of the colonial legacy have been rejected. If anything, it is more likely to be represented as a continuation of pre-colonial customary practice, even when the transactions in question have no traditional counterpart.

			The right of male leaders to engage in this particular form of ‘intimate exclusion’ is commonly conflated with their right to make public speeches on those traditional social occasions, such as mortuary ceremonies, when people or things are transferred from one group to another (see Chapter 11, this volume). And yet there is a world of difference between the social process that encompasses this type of event and the one that is involved in a decision to dispose of rights to the use of customary land in return for some form of ‘development’. Women are routinely excluded from this type of decision-making process, even in those matrilineal societies where they are acknowledged as the ‘true landowners’, because they are not allowed to speak for the land (Naupa and Simo 2008; also Chapter 10, this volume). And what often follows is their further exclusion from the process in which the benefits of ‘development’—in the form of compensation, rental or royalty payments—are distributed by the decision makers (McDonnell 2013). Given that this is not a customary social process, governments can only use the power of the law to create a right for women to participate.

			Power, Politics and Ideology

			Hall, Hirsch and Li suggest that there are four ‘powers of exclusion’, which they call regulation, force, the market and legitimation (Hall et al. 2011: 4). They say that the separation of these four powers is an analytical device, but in practice they tend to be combined in one way or another in a range of more specific social processes (ibid.: 197). Their seven different types of exclusion may therefore be distinguished from each other, not only by reference to the types of people involved and the types of things they do, but also by reference to the types of power that are exercised in each case. What is not entirely clear is whether each of the four powers that they identify is understood to be a power that some people exercise over other people, or something more abstract and impersonal.

			When someone is forcibly dispossessed or evicted from a piece of land, it is normally possible to identify someone else who is responsible for this use of force. It might be a landlord who has hired a group of thugs to evict a tenant whose rental payments have fallen in arrears, or it might be a judge who has ruled that the current occupant of the land has no right to be there and should therefore be removed by the police. In the first case, the power of the market may also be at work, since the tenant’s inability to pay the rent could result from his or her loss of income from the sale of some commodity. In the second case, the power of regulation would seem to be at work, since there will normally be some law that justifies the ruling made by the judge. But the landlord does not exactly use the power of the market to evict the tenant, unless we say that his capacity to pay the thugs is itself a manifestation of this power, or unless it turns out that he was responsible for cutting off the tenant’s income in the first place. In the same way, the judge does not exactly use the power of regulation to dispossess the illegal occupant, unless perhaps we assume that he or his associates have some personal interest in the achievement of this outcome. But if we say that the power of the market or the power of the law is something more abstract and impersonal, does it make sense to say that the ‘power of force’ is something of the same sort?

			Consider this question from the point of view of a (male) person who wishes to exclude someone else from a piece of land. If he uses force, and is successful, then he will have exercised the sort of interpersonal power that political philosophers recognise when they say that person A has exercised power over person B if and when A has got B to do what A wants B to do (Lukes 2005). It is not force that has the power; it is the person who has used it. There may be several ways in which force can be applied in the exercise of power. In the present case, person A could hire a bunch of thugs to do the job, or he could take person B to court in the hope of securing a judgement that would lead the police to exercise force on his behalf. Or he could pay the police to be his bunch of thugs, or bribe the judge to make a ruling in his favour. But force might not need to be used at all. If a court instructs person B to vacate the property, the order itself may have the desired result. Or the money that person A might otherwise use to pay the police or bribe the judge could just as well be offered to person B as the price of compliance.

			These might seem like fairly trivial examples in the wider scheme of things, but regardless of scale, any social process that involves the transformation of landed property relations is likely to be a political and legal process as well as an economic process. Interpersonal power is not only exercised in the context of local and personal relations; it is also exercised on a broader social stage, where groups or classes of people exhibit their power by making laws or policies or rules that serve to advance their own interests at the expense of other members of society. Hall, Hirsch and Li attribute a specific power of regulation to the set of (formal and informal) rules that govern access to land or exclusion from land, and thus create different forms of landed property or types of land use (Hall et al. 2011: 15). They connect the power of regulation to the ‘power of force’ by pointing out that regulations generally entail sanctions, one of which may be the use (or threat) of force, usually state force (ibid.: 16).

			They recognise that force is not always used in the service of regulation, and might even be used to oppose it, but it is also important to recognise that regulations are not always enforced, even by the people who are responsible for their production. If regulation is conceived as a process comparable to the one that Peluso and Lund (2011) call ‘legalisation’ or ‘institutionalisation’, then it is easier to see that the power to make laws or policies or rules that relate to the ownership and use of land may be matched or countered by the power to ignore such things and find another way to deny access. In very simple terms, the power to break the rules may be no less important than the power to make them. Indeed, the powers to make, enforce, bend, break or contest a body of rules may all be applied quite differently, either in the process of excluding people from land or in the alternative process that Hall, Hirsch and Li call ‘counter-exclusion’. The exercise of such powers may or may not involve the use of force, and it is hard to see why they should be represented as examples of one type of political and legal process that deserves the name of ‘regulation’.

			So what about the power of the market? When Hall, Hirsch and Li describe the market as a ‘power of exclusion’, they are not only talking about the market in land or land rights, but also the market in other things like agricultural outputs or inputs. The operation of these markets can easily lead to the loss of land rights on the part of smallholders who can no longer afford to keep hold of them, while the accumulation of capital in the form of landed property can proceed on the basis of multiple forms of unequal exchange. However, land markets do not emerge spontaneously in societies where other things already have an exchange value; they must first be established and maintained through the application of state power. That is why Marx (1976: 871) described the ‘so-called primitive accumulation’ as a myth. Marx developed a complex theory of ‘ground rent’ in what proved to be an unsuccessful attempt to show that his labour theory of value could be applied to the price of commodities like land and other natural resources that are not the products of human labour. Polanyi (2001) called such things ‘fictitious commodities’ because they are not produced for the purpose of exchange, and argued that the markets in such things are more unstable than normal commodity markets, even when they are central to the operation of a capitalist economy. From his point of view, land markets are not simply created by acts of ‘so-called primitive accumulation’, but remain the sites of an enduring contest between people who use the power of the state to keep them in operation and other people who use the same power to limit the negative effect of their operation on social relations and the natural environment (Kelly and Peluso 2015: 474). The commodification of land or land rights is therefore subject to what Polanyi called a ‘double movement’, in which different actors are continually attempting to remove or reassert political limits on market transactions (Cotula 2013).

			This type of contest is all the more likely to take place in states where the majority of people have what we call land-based livelihoods, and have not yet been subject to a process of accumulation by dispossession. In these circumstances, other kinds of power get applied to the operation of a land market, and if one of these is to be defined as the power of ‘market forces’, it is best understood as the use of money or other commodities (aside from land) to secure some change in the distribution of landed property. Rather than talk about the ‘power of the market’ as an abstract and impersonal force, we might instead consider the ways in which some political actors use their existing wealth to secure the transformation of landed property relations, whether or not they use it in combination with the use of force.

			And where does this leave our fourth and final ‘power of exclusion’? Hall, Hirsch and Li define the power of legitimation as the power of arguments about what is right or wrong (or fair or reasonable) in the distribution (or denial) of access to land. Legitimation can also be understood as the social or political process through which the transformation of landed property relations is justified. But if it is conceived as an instrument in the exercise of interpersonal power, comparable to the use of force or money, then words like ‘authority’ or ‘persuasion’ could be adopted to describe it. And if it is conceived as the articulation of ideas that confuse the current state of affairs with moral judgements about the way that land or land rights ought to be transacted or distributed, then we could equate it with the power of ideology. Hall, Hirsch and Li do not have a great deal to say about ideology. Their book is notable for the absence of terms like nationalism, populism, socialism, or other ‘isms’ that are the conventional labels for such things. However, they do make several references to neoliberalism, which they clearly regard as the dominant ideology in the countries of Southeast Asia. Maybe six of their seven specific forms of exclusion are justified by reference to neoliberal principles, but the process of ‘counter-exclusion’ must surely be justified in some other way.

			In his account of the transition from feudalism to capitalism, Polanyi recognised that the landed aristocracy had sometimes used its political power to defend the interests of the emergent working class against the capitalists who exploited them. This observation formed the basis of his argument that markets in ‘fictitious commodities’, including the land market and the labour market, are subject to an ongoing political and ideological contest between free market principles and what he called the principle of ‘social protection’ in all capitalist economies and societies. Liberal and neoliberal ideologies have largely retained the argument of classical political economy that landowners are little more than parasites if their incomes are largely derived from the rental value of a natural resource, whether it be undeveloped land or native forests or subsurface mineral resources. The removal of political constraints on the market in such things is therefore justified by the profits and wages that can be earned when ‘developers’ are free to invest capital and labour in the transformation of natural spaces or resources into genuine commodities, and in so doing, reduce the economic significance of ‘unearned’ rental incomes and the political influence of the rent collectors, whether they be private landlords or government agencies.

			Nowadays, the defence of such political constraints is justified in two different ways. First, there is the long-standing argument against the alienation of land from people, or labour from land, that now tends to be framed by the discourse of human rights. Second, there is a more recent argument against the logic of ‘resource development’ that relies on environmental values, like the protection of biological diversity or the sustainability of ecosystem services. To update Polanyi’s terminology, we could therefore say that the other side of the double movement is represented by a combination of social and environmental protectionism. The relative importance of these two aspects of the counter-movement is then likely to depend on the relative significance of land-based livelihoods in each national economy. As the alienation of land from people proceeds apace, the alienation of land from nature, or natural resources from the natural environment, becomes a bigger political issue.

			Let us now consider how these reflections on the relationship between power, politics and ideology apply to current arguments about land rights in Melanesia.

			The Dominant Ideology Thesis

			The world of Melanesian politics is sometimes described as a world without ideology because it is hard to distinguish between the policies and programs of different political parties (Rich et al. 2006). This could be taken to mean that all elected politicians subscribe to a single (dominant) ideology, or that ideologies are not distinguished from each other in a way that makes it possible for politicians in parliament to align themselves with one side or the other, or that assemblies of elected politicians do not constitute the sort of space where major political choices are made. We can certainly allow for the existence of multiple ideologies in one political space without having to treat each of them as the exclusive property of one political party or one social class. Indeed, we might even allow that different ideologies can be espoused by one individual in different political contexts.

			There is a neoliberal argument which states that economic growth in Melanesia has been obstructed by the prevalence of customary land rights (Gosarevski et al. 2004; Hughes 2004; Curtin and Lea 2006; Lea and Curtin 2011). Elements of neoliberalism can also be detected in the policy prescriptions of international financial institutions and bilateral aid agencies, but their interest in the privatisation of state-owned enterprises has not been matched by a comparable level of interest in the privatisation of landed property. That is partly because the aid industry has a parallel interest in the protection of human rights and the natural environment, and partly because neoliberal economic policies are not popular with regional politicians or members of the general public (Kavanamur 1998; Fingleton 2005).

			What seems rather more popular is an ‘ideology of development’ that supposedly takes inspiration from the experience of the Asian ‘tiger’ economies, since it is partly concerned to favour the interests of a national business elite in their dealings with foreign investors, and partly concerned to protect small business owners from foreign competition. While foreign investors dominate some sectors of each national economy, they do not share a common interest in the privatisation of landed property. Property developers may seek to secure the permanent expropriation and dispossession of customary landowners in order to turn a profit, but mining and logging companies only need to gain specific use rights for the time it takes to conduct the business of resource extraction. Different groups of foreign investors also have quite different levels of public commitment to the principles of social and environmental justice, or what some companies now describe as their ‘social licence to operate’.

			Many national politicians might seem to have a common interest in the ‘mobilisation’ of customary land for so-called ‘impact projects’ in rural areas (see Chapter 8, this volume), but most of the people who vote them into (and out of) office have land-based livelihoods that depend on the maintenance of customary rights. If these people also subscribe to an ‘ideology of development’, it is not because they favour the accumulation of capital at their own expense, but because they believe (rightly or wrongly) that ‘developers’ will provide them with rental incomes, business opportunities, or even some of the public goods and services, from roads to scholarships, that cannot be obtained from their governments (see Chapter 7, this volume). Their aspirations should not be confused with those of the smaller class of people with wage-based livelihoods, mostly living in urban and peri-urban areas, who want the price of land to be reduced to the point at which they can afford to buy their own homes. When regional politicians talk about ‘land reform’, it is this second constituency to which they often seem to be appealing.

			Hall, Hirsch and Li use the phrase ‘land reform’ to describe a social and political process in which land is taken away from its current legal owners and granted to people who previously owned little or no land. The redistribution of land rights through such a process is virtually unknown in Melanesia. Instead, the phrase is generally used to refer to a policy process that is either concerned with the formalisation or registration of customary land rights, or else with the adoption of legal measures to prevent the misappropriation of customary land or public land, or to restore such land to its rightful owners.7 Both of these activities can be represented as forms of counter-exclusion that are meant to challenge the abuse of political or bureaucratic power to bend or break the formal or informal rules that already apply to the allocation of landed property. Both can therefore be justified by reference to the principles of human rights and good governance, and both are therefore likely to win support from the donor community and some of the more enlightened members of the business community. However, both need broad public support in order to overcome the symbiotic relationships formed between politicians and less scrupulous investors with an interest in land speculation or other forms of resource extraction (see Chapter 9, this volume).

			If neoliberalism does not exactly count as the dominant ideology in this region, it might still be counted as one of the several variants of a capitalist or ‘pro-business’ ideology that dominates the land policy domain. Other variants include the economic nationalism or economic populism that both seek to exclude foreigners from the ownership of some types of property or the conduct of certain types of business. They also include the sort of possessive individualism that is espoused by wage-earners or small business owners who wish to secure their own possession of the small areas of land on which they live or work. There are even forms of social and environmental protectionism that operate in partnership with the ‘right’ sort of business against the ‘wrong’ sort of business. However, those forms of social and environmental protectionism that are actively supported by the donor community and some members of the business community do not constitute the strongest form of opposition to the neoliberal agenda. That honour could be reserved for Christianity, which has a pervasive influence on all aspects of social life in Melanesia, but few of its many denominations have a distinctive outlook on the land question. The strongest form of counter-movement is a form of cultural conservatism that defends all customary institutions, including customary land rights, as components of what we propose to call a ‘neo-traditional social order’ that is partly accommodated by the institutions of the nation-state but partly opposed to them.

			The Neo-Traditional Social Order

			There has been a long debate about the extent to which Melanesian ‘custom’ or ‘tradition’ has been modified by the introduction of new concepts, institutions and practices by the colonial authorities and the agents of post-colonial ‘development’ (Keesing and Tonkinson 1982; Keesing 1989; Jolly 1992; Otto and Pedersen 2005; Filer 2006). Much of this debate fails to take account of the full range of meanings ascribed to ‘custom’ (kastom or kastam) or the variety of institutions or practices that are said to be ‘customary’. These things are defined in various ways in the national legislation of different Melanesian countries, but legal definitions of ‘custom’ do not exhaust the range of meanings found in public debate. We do not propose that there is a single ‘ideology of custom’ at work in Melanesia, nor do we propose that every form of cultural conservatism has been exclusively concerned with the promotion or defence of customary land rights, even if that is our main concern in the current context. Some links might be drawn between the growing prominence of this issue in Melanesian politics and the growth of international concern with the rights of indigenous peoples, but these links still seem quite tenuous in regional political debates because of a widespread perception that ‘customary landowners’ have a higher social status and greater political power than people who are merely ‘indigenous’.8

			In our view, the neo-traditional social order is a set of social institutions whose justification lies in the combination of the twin ideologies of landownership and chieftainship. These are not exactly two sides of the same coin, since their mutual relationship varies between Spearhead states in ways that reflect the distinctive features of their economic and political trajectories. But both have their roots in a segmentary mental model of traditional social organisation derived from the process of territorialisation we have already described. The veracity of this model is not the point at issue here. What matters is the process by which these twin ideologies have been legalised or institutionalised as part of the process of state formation, and the manner in which they have been applied to the transformation of landed property relations.

			The fundamental tenet of the ideology of landownership is that every automatic (or indigenous) citizen counts as a ‘customary landowner’ by virtue of his or her membership in one of the multitude of customary social groups (tribes or clans or lineages) that supposedly have exclusive customary rights over land. Even land that was alienated during the colonial period can still be represented as the subject of these customary claims, and no land anywhere is wholly free of them (Filer 2014). In this conception of the world, it is these customary groups that constitute the ‘real’ units of social and political organisation within the nation-state, and not those ‘modern’ groups whose members have the right to vote for individuals to represent them in a national parliament, provincial assembly, local council, or civil association (Anderson and Lee 2010).

			The fundamental tenet of the ideology of chieftainship is that ‘politics’ (or political conflict) reflects the corruption by alien values and institutions of a traditional social system in which the authority of chiefs is the only legitimate form of personal power. In the post-colonial era, the institution of chieftainship has been granted various forms of legal recognition, but this has necessarily created some tension in the distribution of power between elected politicians and unelected chiefs (White 1992; White and Lindstrom 1997). This tension cannot be resolved unless these two classes of people can somehow be merged into one, which has not been the case in any part of Melanesia, even if some individuals have managed to perform both roles at once. If chiefs are understood to be the representatives of groups of customary landowners, and hence to have a specific form of traditional authority over the allocation of customary land rights, it is then a moot point whether bodies of elected politicians can interfere with this allocation without recognising that authority.

			Both ideologies may be understood as forms of nationalism insofar as they construct the idea of ‘the nation’ in specific ways (as a nation of customary landowners or a nation represented by traditional chiefs), but they do not resemble the nationalisms of European history because they do not treat state institutions (including modern legal codes) as legitimate expressions of this cultural identity. Both can be used to legitimate or justify the exclusion of outsiders at any level of political organisation—not just at the level of the nation-state but at various levels below it—and can therefore be expressed in forms which some observers have described as ‘micro-nationalism’ (May 1982). Both can therefore be mobilised to make what Hall, Hirsch and Li call ‘ethno-territorial claims’ within the boundaries of any jurisdiction, and hence to justify the exclusion of outsiders, including other indigenous citizens, from specific areas of customary land.

			The neo-traditional social order was an integral component of British colonial rule in Fiji (Macnaught 1982). However, the government of Frank Bainimarama has distinguished itself from all previous regimes by dismantling these customary institutions on the grounds that they are obstacles to national unity and economic development (Lawson 2012). Bainimarama’s version of economic nationalism is shared by some of the political leaders in other Spearhead states, but there is less enthusiasm for his attack on the ideologies of landownership and chieftainship since these have not been so deeply entrenched in their political systems for such a long period of time, nor have they been used to counter the economic interests of such a large population of citizens as the Fijian population of Indian descent.

			In Vanuatu, the ideology of chieftainship has acquired a problematic relationship with the ideology of landownership. This is partly because of the extent to which the native population was both decimated and dispossessed during the colonial era, and partly because of the way that some ‘chiefs’, acting as if they were individual ‘landowners’, have more recently been involved in acts of ‘intimate exclusion’ that have alienated the land of the customary social groups they are supposed to represent. McDonnell (2013) calls these men ‘masters of modernity’, rather than ‘masters of tradition’ (Rodman 1987), because of the way that they have used the power of the state, as well as their claims to customary authority, to authorise their own dealings with foreign or non-indigenous real estate developers. Claims to chiefly status have thus defied the ideology of landownership and the ‘power of custom’ because they have been used to justify the alienation of customary land. However, these activities have given rise to a form of ‘counter-exclusion’, and a process of land reform, in which the ideology of landownership and some of the institutions of the neo-traditional social order, including the National Council of Chiefs, have been mobilised against this process of alienation.

			In PNG and Solomon Islands, by contrast, the ideologies of landownership and chieftainship have both acquired most of their contemporary force from the extent of foreign investment in the extraction of natural resources from customary land. In PNG, the legal incorporation of more than 13,000 ‘landowning clans’ over the past 25 years has clearly been tied to specific legal and political processes through which customary land rights have been partially alienated to the government in return for the prospect of some kind of ‘resource development’ (Filer 2007). In those parts of the countryside where the social relations of ‘resource compensation’ have come to the fore, either in reality or in local people’s expectations, land group chairmen, landowner company directors and political office holders have struggled to establish themselves as ‘chiefs’ who can claim some traditional right to control the distribution (or misappropriation) of ‘landowner benefits’ (May 1997). This is even true of areas where anthropologists could only identify ‘big men’ or ‘great men’, not ‘chiefs’, as traditional figures of political authority (Keesing 1968; Golub 2007; Martin 2013).

			Landed Property and State Formation

			The ideological forces that have already been discussed may be sufficient to account for the specific nature of the legal and political processes involved in the transformation of landed property relations in the four Spearhead states. Yet we still need to consider the extent to which the ‘power of the state’ is (or is not) applied to these processes, or the extent to which the exercise of interpersonal power by ‘state actors’ and other actors in the transformation of landed property relations is also part of the broader process of state formation. That broader process appears to be constrained by the existence of a neo-traditional social order whose inhabitants regard the state as a large but illegitimate tenant from which everyone is entitled to extract as much rent as they can, by whatever means are available to them. Indeed, the wealth owned by the state is the magnetic force that impels so many citizens to compete for election to public offices from which they can dispose of it. Those who succeed can make the institutions of the state look weak when they either break existing rules or make up new ones that enable them to consolidate their own personal power through the allocation of public wealth, including public land. But the state looks even weaker when their interpersonal rivalries prevent them from consolidating their collective power as a political class from which new members are excluded. And in countries where the institutions of the modern democratic state can still be cast as foreign impositions, this form of exclusion is not easily achieved.

			In some respects, the Melanesian countries are comparable to the Asian ‘frontier regions’ that Hall, Hirsch and Li characterise as areas of traditionally low population density, occupied by ethnic minority or indigenous groups of shifting cultivators (or even hunter-gatherers), which have been subject to colonisation by migrants from densely settled areas of permanent rice cultivation over the course of the last 60 years (Hall et al. 2011: 28–9). The whole of West Papua (or what the Indonesian government now calls the provinces of Papua and West Papua) would count as a frontier in this sense. The Spearhead states have not been subject to colonisation by migrants from densely settled areas of permanent rice cultivation, but their largely uncharted rural areas are still occupied by indigenous groups of shifting cultivators with population densities that are still low by Asian standards. And even if the ideology of landownership resists the very idea that anyone has a right to colonise anyone else’s customary land, it is still the case that foreign investors have obtained the right to exploit much of this land in one way or another. In these circumstances, we should not be surprised if the application of state power to the business of rural or resource development has distinctive limitations.

			Three of the four Spearhead states possess a severely truncated form of territoriality in which the distribution of customary land rights between customary social groups was only partially documented by the colonial authorities and remains a bone of deep contention whenever anyone proposes to formalise or legalise such rights for the purpose of public or private investment. As we have seen, the colonial authorities made some efforts to demarcate the physical boundaries between tribal territories in order to limit the incidence of territorial disputes, but the delineation of land boundaries by means of cadastral surveys was mostly confined to those areas of land that were alienated from customary tenure. What the colonial authorities bequeathed to their successors was a set of procedures to be followed by government officers in the acquisition of rights to customary land that had not already been alienated. These typically involved the physical inspection of land boundaries in the company of leading men from neighbouring customary groups and the negotiation of a price or compensation package that would persuade the owners to part with their rights. This aspect of the colonial legacy was transformed in somewhat different ways in each of the newly independent states of the region. However, the institution of legal procedures for the alienation of customary land rights has generally not been matched by any effective capacity to regulate the subsequent distribution of ‘landowner benefits’ between the people who purport to represent the original owners.

			The truncated form of territoriality in these three countries could either be taken as evidence of popular resistance to the exercise of state power or as evidence of a fundamental lack of capacity on the part of relevant government agencies. On one hand, the ‘illegibility’ of national and subnational landscapes has created more opportunities for people to engage in illegal or fraudulent land transactions and protracted legal disputes. On the other hand, it has motivated foreign aid agencies to try and fill the capacity gap by funding the production of new policies and laws that aim to limit such opportunities. The efforts of the World Bank and other aid agencies to strengthen the administration of the forestry, mining and petroleum sectors in PNG would be a case in point. Yet these efforts to enhance the ‘power of regulation’ commonly fail because they are based on an assumption of ‘national ownership’ that proves to be false. That is one reason why the architects of the recent land reform process in PNG, which resulted in the legislation that now allows incorporated land groups to register titles to their own land, insisted on keeping foreign aid agencies and consultants at arm’s length (see Chapter 6, this volume). What is not so clear is whether such assertions of national sovereignty can serve to prevent the sort of irregular behaviour that has come to be associated with the alienation of customary land rights in all three countries.

			In these three countries, the ‘rule of law’ seems to be seriously compromised because of widespread ignorance of what the law says, wilful misinterpretation of the law by politicians and public servants engaged in a ‘culture of complicity’ (see Chapter 9, this volume), and a basic lack of enforcement capacity on the part of the courts and the police. When big companies end up behaving like proxy states in their dealings with representatives of the neo-traditional social order, this is not because of any great desire to assume such responsibilities, nor because governments have been persuaded to adopt a neoliberal policy agenda, but rather because politicians themselves have a habit of turning into ‘chiefs’ or ‘landowners’ when making their own demands on these companies, while public servants sit in their offices, read the newspapers, and possibly dream of their own election. In these circumstances, the ‘power of regulation’ will always be problematic. When the production of new laws seems almost like a way of compensating for the inability to make them work in practice, there is no reason to suppose that a change in the rules will effect a change in the balance of power between different groups of political actors. But if legal reform can only be one part of the solution to a political problem, there may be no solution without it. Whatever the means by which actors evade or subvert the rules at different levels of political organisation, a change in their legal identities can still effect some change in the ways that land is transacted.

			Two Points about Scale

			If Weber’s ideal type of bureaucratic authority makes little sense in these circumstances, we need to ask what other qualities—apart from the occupation of neo-traditional leadership roles or the possession of personal charisma—enable individual actors or characters to exercise authority in land matters. Rebecca Monson (Chapter 13, this volume) echoes Sikor and Lund (2009) in arguing that (landed) property and (political) authority are ‘mutually constitutive’, by which she means that people who can demonstrate a capacity to transform landed property relations, often to their own personal advantage, acquire additional authority by doing so. On the other hand, Michelle Rooney (Chapter 4, this volume) suggests that ‘big people’ (men or women) may gain additional authority over land matters because of their level of education or the nature of their employment in the formal economy, and may use this authority to resist the expropriation or dispossession of other, ‘smaller’ people. But all the stories told by the contributors to this volume should serve as a reminder that any analysis of the exercise of authority over the distribution of land rights is liable to vary with the geographical and political scale at which the analysis is undertaken, regardless of differences in the laws and policies that belong to specific jurisdictions. One of our reasons to question what is meant by the ‘powers of exclusion’ in a Melanesian context is that Melanesian jurisdictions are so small by comparison to those of Southeast Asia, however large they might appear in a Pacific Island context. The smaller the jurisdiction, the harder it is to distinguish social and economic relations from interpersonal relations, and the greater the scope for individual actors to exercise or modify the ‘powers of regulation’. This may be one reason why the Lands Minister in Vanuatu seems to have more political power and personal authority than his counterpart in PNG (see Chapter 9, this volume).

			Hall, Hirsch and Li allow that individuals or organisations or even ‘social movements’ may be actors in the transformation of landed property relations, depending on the scale at which the process is analysed. Since they are mainly concerned with large groups or classes of social actors, they do not make the conventional distinction between actors and the roles they perform or the characters they play in a social process. Yet this distinction can be helpful in the analysis of social processes in which actors are able to represent themselves in different ways. Thus, for example, a (male) public servant involved in approving some process of exclusion or expropriation may subsequently get elected to parliament and then use his position as a politician to try and reverse the process that he formerly endorsed. To say that he is simply continuing to operate as a ‘state actor’ does not encapsulate such a change of character. In Melanesian countries, it is also quite common for actors to swap roles or characters without the need for any change in their material circumstances, as when politicians (or public servants) represent themselves as customary landowners (or landowner representatives) even while they act in the interests of foreign investors who are seeking to exclude customary landowners from their land. That is why people sometimes say that ‘conflict of interest’ is a concept unknown in Melanesian politics. But perhaps it also counts as evidence that the political process in Melanesia has elements of flexibility or instability that are less prominent in other countries.

			While Hall, Hirsch and Li are clearly aware of the possibility that different ‘powers of exclusion’ can be exercised in different ways at different geographical scales or levels of political organisation, they do not seem to entertain the alternative understanding of scale as a social and political construct in its own right (Leitner et al. 2008). The emergence of the ‘landowning group’ as the fundamental unit of social and political organisation within the nation-state, and the changing balance of power between ‘customary landowners’ and government bodies in the negotiation of benefit-sharing agreements, are examples of the scale-making powers of extractive industry projects in resource frontiers or resource-dependent economies (Tsing 2005). While the flow of revenues from such projects has not induced the same degree of political fragmentation in PNG and Solomon Islands as has been documented in Nigeria (Watts 2004), it has still induced an escalation of ethno-territorial claims by representatives of the neo-traditional social order (Allen 2013).

			The instances of violent conflict that erupted on the island of Bougainville in 1988, and on the island of Guadalcanal 10 years later, both serve to illustrate the way in which struggles over the distribution of the benefits and costs of large-scale resource development become struggles over the scale at which ethno-territorial claims should be made, customary property rights should be recognised, and new political settlements should be forged. From these examples, it would seem to be the scale of customary land rights that is most productive of violent conflict in Melanesia, and hence responsible for the realignment or ‘re-scaling’ of political boundaries, as the ideology of landownership insinuates itself into the national imagination as a shifting bundle of claims to exclude other citizens from the benefits of large-scale resource development. The question we can then pose, but not so readily answer, is whether the relationship between this type of scale-making activity and the process of state formation (or deformation) varies between the four Spearhead states as a function of their relative dependency on large-scale resource development, or as a function of some other factor, like the relative size of their national populations.

			Exclusion Reviewed

			The concept of exclusion, as expounded by Hall, Hirsch and Li, is undoubtedly a useful addition to the vocabulary that is required for an understanding of all the social processes entailed in the transformation of landed property relations, and this is just as true of Melanesia as it is of Southeast Asia. That is mainly because the loss or denial of access to land is not invariably coupled with a process of dispossession or expropriation, but has sometimes been accomplished by means of another kind of social process, like the process of territorialisation in which Melanesian ‘clans’ have been reconstituted as the collective and exclusive owners of customary land rights. Yet this example suggests that we should not simply abandon the idea that a process of exclusion may be countered by a process of inclusion, rather than the process that Hall, Hirsch and Li call ‘counter-exclusion’, since clans are still capable of including or incorporating people who do not have an automatic right of membership by virtue of descent from some founding ancestor.

			We do not believe that the concept of exclusion is sufficiently powerful or comprehensive to displace the concepts of dispossession and expropriation from the vocabulary that is needed. Indeed, we find that the concept of exclusion tends to elide the distinction between the physical and legal forms of social process that is entailed in the distinction we have drawn between acts of possession, dispossession and repossession on the one hand, and acts of appropriation, expropriation and reappropriation on the other. Furthermore, the opposition of a generic process of ‘counter-exclusion’ to several specific types of exclusion does not appear to us to encompass the full range of possibilities encompassed in Polanyi’s concept of a ‘double movement’, once this is conceived as an oscillation or alternation in both physical and legal transformations of landed property relations, and not just as a contest between opposing ideologies. We would certainly argue that the reassertion of customary land rights has been a more powerful and diverse social (and political) process in Melanesia than it has been in Southeast Asia. On the other hand, there are some aspects of the long-term, large-scale process of alienation and territorialisation that do not seem to be reversible, but constitute aspects of a process of state formation and capital accumulation that constitutes the stage on which different actors perform their double movements.

			When we come to consider the six different types of exclusion (excluding counter-exclusion) that Hall, Hirsch and Li have chosen to highlight in their own discussion of the agrarian transition, we find that such highlights are liable to vary from one region to another, as they themselves concede. For example, this volume contains no discussion of the process they call ‘self-exclusion’, and very little discussion of the process they call ‘ambient exclusion’, because these forms of exclusion are relatively insignificant in Melanesia. Although there have been a number of donor-funded nature conservation projects whose proponents have tried to change customary land use practices, they have not had much success because the creation of new protected areas has not been taken as a valid pretext for the alienation of customary land rights (Filer 2012). National governments have sometimes used their legal powers to alienate customary land for the construction of public infrastructure, but have rarely been able to do so without protracted arguments about the identity of the customary owners and the contents of their compensation package (Manning and Hughes 2008). On the other hand, the chapters in this volume illustrate a variety of different forms of ‘intimate exclusion’ on the part of men posing as the representatives of customary land groups, and it is not clear that their actions are coherent enough to warrant the adoption of a single label for what they do.

			Finally, we find that the four ‘powers’ distinguished by Hall, Hirsch and Li are not really things of the same general type, and this becomes apparent when we ask how individual actors exercise power in settings where it is not only the actions of ordinary people that can be subject to detailed scrutiny at a purely local scale, but also the actions of foreign investors, government ministers, public servants, and so forth. In the Melanesian context, we find that the distinction that Hall, Hirsch and Li make between the powers of ‘regulation’ and ‘legitimation’ fails to take account of the importance of the sort of ideological contest that Polanyi highlighted in his own version of the double movement. In this context, we do not find it helpful to assume that ‘neoliberalism’ is the dominant ideology, or the dominant form of political economy, but find it more helpful to think of power through the lens of legal pluralism (Merry 1988). Instead of opposing the power of ‘the market’ to that of ‘the state’, we find that it makes more sense to see how the power of ‘custom’ has entered into a complex and dynamic relationship with the power of ‘the law’ in the regulation of a variety of economic transactions in this fictitious commodity.
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					1	 ‘Customary landowners’ may be thought of as customary groups, or as groups holding customary rights, or as individuals holding customary claims to membership of such groups. The ambiguities of this phrase are an inherent property of what Filer (2006) calls the ‘ideology of landownership’. In Vanuatu, such people are generally called ‘custom landowners’—a phrase that connotes an additional element of reification.

				

				
					2	 This complete rejection of the principle of Terra Nullius had obvious links to the simultaneous demands being made for the recognition of native title in Australia.

				

				
					3	 Hviding describes this as an instance of ‘accumulation by dispossession’, but he recognises that the misappropriation of logging royalties in Solomon Islands does not involve what we would call the dispossession of customary landowners.

				

				
					4	 The original version of the slogan was probably coined in the Philippines around 1970. It made its first known appearance in PNG in a book published in 1974 (Dove et al. 1974: 182). The preferred version of this mantra in contemporary Vanuatu is ‘my land, my life’.

				

				
					5	 In some areas, the names were derived from words that represented different species of animals or plants, and were thus part of a system of totemic classification. In other areas, the names were derived from the names of founding ancestors, or the names of places where those people once lived, and therefore sounded more like the names of descent groups.

				

				
					6	 This process of incorporation has been taken much further in PNG than it has in Solomon Islands or Vanuatu. In Solomon Islands, the corporate group is legally conceived as a collection of trustees and beneficiaries, rather than a collection of directors and shareholders. In Vanuatu, the creation of land trusts after Independence resulted in legal conflict that led to most of the trusts being disbanded.

				

				
					7	 It is the second of these aims that has dominated the recent land reform agenda in Vanuatu, where it has been pursued by the Graon mo Jastis (Land and Justice) party led by Ralph Regenvanu.

				

				
					8	 In New Caledonia, Kanak political parties have been wary of the idea that Kanaks belong to separate ‘indigenous communities’ in case this weakens the political case for independence from France.

				

			

		

	
		
			4

			‘There’s Nothing Better than Land’: A Migrant Group’s Strategies for Accessing Informal Settlement Land in Port Moresby

			Michelle Nayahamui Rooney

			The land belongs to the customary landowners before the colonial time in Papua New Guinea. But since the colonial time the land was given to the state. The land has portion numbers. We are applying for the portions. We have the documents and we’ve written a letter to the lands department and the former governor of NCD. We expected something from the government but nothing has been done. It is for the improvement of this community that we secure land to settle (resident of ATS settlement, January 2013).1

			In the year 2000, the United Nations General Assembly with all the world governments’ representatives agreed that by the year 2015 poverty levels must be decreased to the lowest levels. How do you achieve that with people who cannot afford to make their own living? To equip them to achieve this goal, there is nothing better than land itself. Once you get land and the title, they can mortgage it to get loans from the bank and do something to start building their level up (resident of ATS settlement, January 2013).

			Introduction

			These statements were made by two leaders of local institutions in the Air Transport Squadron (ATS) settlement in Port Moresby, the capital of Papua New Guinea (PNG) (see Figure 4.1).2 They reflect the myriad actors, value systems and processes that migrant settlers residing in ‘informal’ or ‘illegal’ settlements in Port Moresby must engage with to secure and legitimise their ‘informal’ occupancy over land. They also reflect the intersections between customary and neoliberal state ideologies of land and property. Many residents of the ATS settlement moved there after being excluded from the expensive housing and property market in Port Moresby. Many cannot afford to return home or prefer to remain in the city closer to services. This chapter examines their collective strategies to secure land as actors who occupy a place at the centre of the political economy of land in the city. As the ‘illegal’ or ‘informal’ occupants of land, their tenure is challenged by customary landowners, the state and private holders of state leases.

			The chapter aims to contribute to an understanding of two growing areas of concern for Melanesia, namely (1) the urbanisation process, and (2) emerging land dynamics arising from increasing internal migration and population mobility. It will contribute to an emerging body of literature that explores urban land dynamics arising from internal migration by examining the ways in which residents of urban settlements collectively act in relation to both customary landowners and the state in an urban Melanesian context.

			Urbanisation in the Pacific is a challenge for development in the region. It is estimated that around 26 per cent of the region’s population live in urban areas (Numbasa and Koczberski 2012; see also Chapter 2, this volume). PNG’s urban population is around 13 per cent of its total population (GoPNG 2010; Jones 2011). It is estimated that up to 50 per cent of PNG’s urban population lives in informal settlements (Connell 2011; Jones 2011; Numbasa and Koczberski 2012). Central to challenges of urbanisation in Melanesia is the shortage of available land for development and housing (Kidu 2002; Connell 2011; Chand and Yala 2012; Numbasa and Koczberski 2012). Housing problems faced by city dwellers are often the result of a prohibitive combination of inadequate supply of formal housing, financial incapacity, and difficult legal and regulatory processes, leading many to take up residence in settlements. Pre-existing claims on settlement land mean that the threat of eviction is a major risk to settlers’ livelihoods and well-being.

			[image: ]

			Figure 4.1 Map of Port Moresby, 2013, showing location of ATS settlement.

			Source: CartoGIS, The Australian National University.

			Historical factors that shaped Port Moresby’s contemporary housing problems involved the spatial stratification of houses and residential areas around expatriate administrators, their national employees, low-cost housing, self-help housing for national workers, and settlement schemes for incoming migrants. In this context, housing was usually provided by employers at a highly subsidised rate. The market price of existing formal residential housing was most often beyond the financial capacity of migrants (Langmore and Oram 1970; Oram 1976; Stretton 1979; Goddard 2005: 21–32; Numbasa and Koczberski 2012; Webster et al. 2016). Between 1985 and 2010, the increasing commercial value of land has meant that formal housing allocation has evolved into a high-priced market stimulated by broader economic activity in the extractive industry sector (Tables 4.1 and 4.2). Private companies and higher-level government positions continue to offer housing as an incentive to attract the most skilled Papua New Guineans, but for most Port Moresby residents, this situation means that housing is unaffordable. Moreover, the increased land value and high property prices have also attracted property developers interested in investing capital in the city, and this is seen in the increase in investment-style properties being advertised in the city (Rooney 2015) (Table 4.3).

			Table 4.1 Weekly rental costs for two- and three-bedroom houses in different suburbs of Port Moresby (in PNG kina, at constant 2010 prices), 1985–2010.
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							Boroko, Korobosea, Gordons, Gordons 5

						
							
							 

						
							
							 

						
							
							 

						
					

					
							
							Maximum

						
							
							3,346
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							2,603

						
							
							1,785

						
							
							950

						
							
							4,000

						
					

					
							
							Minimum
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							1,048

						
							
							651

						
							
							470

						
							
							380

						
							
							650

						
					

					
							
							Average
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							1,281
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							2,297

						
					

					
							
							Hohola, Gerehu, Waigani, Tokarara, June Valley, Ensisi, Morata, Rainbow Estate
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							Downtown Port Moresby
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							1,500

						
					

					
							
							Average

						
							
							n.a.
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			Source: Rooney 2015, based on Post-Courier newspaper advertisements published in June each year.

			Table 4.2 Sale prices for two- and three-bedroom houses in different suburbs of Port Moresby (in PNG kina, at constant 2010 prices), 1985–2010.
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							4,000,000

						
					

					
							
							Minimum

						
							
							669,146

						
							
							838,778

						
							
							422,913

						
							
							469,651

						
							
							1,076,260

						
							
							2,800,000

						
					

					
							
							Average

						
							
							669,146

						
							
							996,049

						
							
							817,941

						
							
							653,989

						
							
							1,139,569

						
							
							3,100,000

						
					

				
			

			Source: Rooney 2015, based on Post-Courier newspaper advertisements published in June each year.

			Note: 2005 figures for Downtown Port Moresby derived from advertisements published in August 2005.

			Table 4.3 Sale prices of investment-style properties (in PNG kina, at constant 2010 prices), 1985–2010.
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							1990

						
							
							1995

						
							
							2000

						
							
							2005

						
							
							2010

						
					

				
				
					
							
							Maximum

						
							
							1,520,786

						
							
							2,562,933

						
							
							341,583

						
							
							4,320,786

						
							
							1,899,282

						
							
							7,500,000

						
					

					
							
							Minimum

						
							
							316,324

						
							
							279,593

						
							
							123,621

						
							
							216,039

						
							
							215,252

						
							
							230,000

						
					

					
							
							Average

						
							
							809,927

						
							
							1,149,437

						
							
							214,710

						
							
							1,129,823

						
							
							700,360

						
							
							1,825,654

						
					

				
			

			Source: Rooney 2015, based on Post-Courier newspaper advertisements published in June each year.

			Note: 2005 figures are derived from advertisements published in August 2005.

			By opting to reside in informal and low-cost land tenure and housing arrangements, evoking their shared history and engaging with their intimate network of kinship relations, residents of informal settlements are able to reposition themselves from a point of being excluded from the prohibitively expensive land and housing market into one of inclusion—albeit contested—in a settlement context. This contested inclusion provides an illustration of Hall, Hirsch and Li’s (2011) framing of exclusion that focuses on access—rather than inclusion—as the opposite of exclusion. They argue that the exclusionary powers of force, regulation, legitimation and markets work to exclude some while enabling others to have access to land. Thus, exclusion from expensive formal housing leads to people seeking inclusion in informal settlements, but this inclusion also comes at the expense of excluding others. In the face of threats by prior claimants to dispossess them of the land they currently possess, migrants residing in Port Moresby’s informal settlements need to legitimate their occupancy of the land or counter these threats by excluding others’ claims on, and access to, the same land. The collective strategies of residents of Port Moresby’s settlements demonstrate an inherent capacity to negotiate and create systems of land tenure and access that meet their needs (Hall et al. 2011: 8).

			This contested inclusion also provides new insights into the discourse on urban land in Melanesia, which tends to focus on juxtaposing customary landowners with an array of ‘other’ actors whose counter-claims are the result of pre-colonial and colonial history, urbanisation, population growth and commercial interests. These actors include customary landowners, the state, property developers and migrants. A key challenge for policy makers, then, is negotiating with customary landowners to allow more of their land to be made available for urban development, while ensuring that their traditional rights are protected and that they benefit equitably from the use of their land (Barter 2002; Kidu 2002; Koczberski 2002; Nolan and Abani 2002; Pai and Sinne 2002; Chand and Yala 2008, 2012; GoPNG 2010; Jones 2011: 94; Numbasa and Koczberski 2012).

			There is a growing body of Pacific literature that examines how migrant settlers engage with customary landowners in relation to accessing and maintaining tenure. In the context of Port Moresby, Chand and Yala (2008, 2012) have undertaken a study looking at informal arrangements for land access in settlements. Others have examined this issue in the oil palm growing regions of PNG and Solomon Islands, looking at the ways in which migrant settlers and customary landowners use adaptive strategies to create avenues for mutually beneficial land transactions (Koczberski and Curry 2004, 2005, 2009; Koczberski et al. 2009, 2012; Allen 2012; see also Chapter 5, this volume). Koczberski and Numbasa (2012) have looked at migrant access and maintenance of tenure in the urban setting of Wewak (PNG) (see also Chapter 5, this volume). Martin (2013) describes the shifting ways in which people in East New Britain (PNG) apply, in varying degrees, both custom and Western notions of exchange and reciprocity to land transactions. Thornton and colleagues (2013) examine social change and increasing urban landlessness in Samoa. Much of this literature focuses on relationships between migrant settlers and customary landowners, with less attention being paid to the ways in which migrant settlers engage with both customary landowners and state and legal processes. Through a gendered lens, and in the context of Solomon Islands, Monson (2010, 2012) explores the role of customary normative processes and legal and state systems of negotiating land and property in delimiting the ‘voices’ of important stakeholders, such as women, in land discourses relating to disputes between customary landowners and migrant settlers (see also Chapter 13, this volume).

			In the introduction to this volume, the authors adopt a broader definition of alienation that situates customary landowners in both the Melanesian ideology of landownership as well as in formal legal contexts. This definition provides a frame for this chapter to discuss how migrants residing in Port Moresby’s informal settlements engage with both customary landowners and the state in Melanesian relational terms and formal legalised ways.

			After describing the fieldwork and data, the chapter presents the nature of the contestation over the land that the ATS settlement. It then briefly maps the historical geography of the land area in this settlement to illustrate the multiple claims on it. It then examines various strategies that residents of this settlement deploy to secure their collective access to land. The conclusion discusses the key findings and policy implications.

			Fieldwork and Data

			The fieldwork for this research was conducted in the ATS settlement over the period from December 2012 to June 2013. The settlement is primarily made up of people who come from PNG’s Oro Province. During the fieldwork, over 50 formal interviews were conducted with members of the ATS community, key informants and representatives of local institutions. Interviews were also conducted with representatives of other institutions in Port Moresby such as international agencies, non-governmental organisations, the Governor of the National Capital District (NCD), and other residents of Port Moresby. Further data was obtained from the Department of Lands, the National Mapping Bureau, and media reports. A household socio-economic and demographic survey was conducted with 32 households from one particular ethnic group. The interviewees were members of the household who knew detailed information about the household. The interviews were loosely structured and conducted as conversations lasting anywhere from 45 minutes to two hours. They focused on six themes: (1) household demographic data; (2) household characteristics; (3) incomes, employment and livelihoods; (4) accessing land in the settlement; (5) main risks or threats to livelihoods affecting the community; and (6) social relations within the settlement, in Port Moresby, in people’s village of origin and beyond. Apart from the formal interviews, I interacted socially and often, both with people I interviewed and with others, over the fieldwork period. I also draw on my experiences and observations as a long-term resident of Port Moresby to inform my insights and analysis.

			Contested Urban Land

			In January 2015, more than 18 months since I had completed my fieldwork in the settlement, the land there had escalated to become the subject of a national parliamentary debate. While this issue has attracted media attention for many years, recent developments in Port Moresby have intensified land debates. Developments include a rapidly increasing population, soaring property prices, increased traffic, and a multimillion dollar schedule of road and building construction to host the 2015 South Pacific Games and the 2018 Asia-Pacific Economic Cooperation meeting. In 2014, NCD Governor Powes Parkop announced in the media that the evictions of settlers would increase to make way for new roads (Martin 2014). In this context, in October 2014, and in response to questions about the status of land in the ATS area, the Minster for Lands is reported to have made the following statement on the floor of Parliament:

			‘Let me give the status of land at ATS … The portions … 693 up to 698, all of them have titles to them. Leases have been given from 1964 up to 2008,’ Mr Allan said.

			‘And our people out there are illegally living on these portions however, looking at time and some of these titles. Some title holders have taken time to develop and we will look at the issuance of these titles.’ (Anon. 2014a)

			In November 2014, a Member of the Opposition, Sam Basil, posted a message to his Facebook page to say that he had presented a petition on the floor of Parliament on behalf of the residents of the ATS settlement. The petition asked the government to reconsider granting titles over the land portions in the area to a private company, and instead to consider granting the land to the residents for legal settlement (Basil 2014).

			Around this time, customary landowners, who had long been raising the matter in the media, also challenged the residents of the ATS settlement:

			not to mislead the State on the initial arrangement for their permanent settlement.

			Clan chairman and spokesman William Tokana said the State, especially Lands and Physical Planning Minister Benny Allan and Moresby Northeast MP Labi Amaiu should be properly briefed on the history of ATS and land portion 698.

			He said this portion was handed over by the customary landowners to Oro settlers as a goodwill gesture through intervention by then prime minister Bill Skate and then NCD governor Philip Taku (Anon. 2014b).

			In this statement, the clan spokesman clarified that the original arrangement by which land was allocated to Oro settlers involved only Portion 698. However, over time the settlement has extended well beyond the boundary of Portion 698 (see Figure 4.2), and the recent land contestation involves other parcels of land as well.

			It is evident that the residents of the ATS settlement are situated at the frontier of Port Moresby’s expanding sprawl. Given their physical possession of the land, they are also at the centre of the contestation between the state, private leaseholders, and customary landowners. The escalation of the matter to the level of a parliamentary petition and debate, and the associated public discussion through the media, illustrates the highly contested commercial and moral values at stake. The rest of this chapter examines the multiple ways that residents of the settlement have gone about securing their tenure over the land.

			[image: ]

			Figure 4.2 Google Earth image of ATS settlement, 2013, with cadastral overlay.

			Source: CartoGIS, The Australian National University, based on Google Earth imagery and survey data from the PNG Department of Lands and Physical Planning.

			History of Port Moresby Land

			Customary Landowners

			When I asked research participants the question, ‘Who are the customary landowners of this area?’, the general response was, ‘the Dubara clan (of Hanuabada)’. Understanding the contemporary issues that residents of the ATS settlement face thus requires situating them in the historical context of land in Port Moresby. When the area was first visited by Europeans in 1873, the largest indigenous settlement was called Hanuabada (literally ‘Big Village’), which was actually made up of five villages and two distinct ethnic groups—the Motu and the Koita (or Koitapu [sic]) people (Belshaw 1957: 11–12; Oram 1976: 11; Groves 2011: 3–9). The villages were Hohodae (Koita), Poreporena (Motu), Tanobada (Motu), Guriu (Koita) and Elevala (Motu) (Belshaw 1957; Gregory 1980, 1982). While there are variations in the history of these two groups of people, there is general consensus that the Motuans were the original coastal people, while the Koita came from the hills inland, but they have live together along the coastline of what is now Port Moresby for generations. Reflecting this long and shared history, the Motu and Koita people together are now known as the Motu Koitabu people and live within and beyond the boundary of the city as it is known today.

			Though culturally distinct, the two groups have similar forms of social organisation (Belshaw 1957: 12; Oram 1976: 4). Each of the villages was divided into named iduhu, which were the basic residential and social units based on common descent. Each iduhu had several lines of houses built over the sea. Houses on the left (or eastern) side were called laurina and houses on the right (or western) side were called idibana (Belshaw 1957: 13). In Hohodae village, the main iduhu were known as Taurama, Geakone and Dubara (ibid.: 13). The ‘Dubara clan’ that the ATS settlers refer to consists of the descendants of the Dubara iduhu of Hohodae village. Of importance for understanding the contemporary dynamics of land in Port Moresby is the fact that iduhu may split for a number of reasons, such as conflict or marriage, and an affected person or group may move and reside elsewhere (Belshaw 1957: 13; Bramell 1960; Groves 2011: 24–5). This means that ‘clans’ may have several branches residing in different areas, but with land claims similar to those held by their Hanuabada-based kin (Belshaw 1957; Oram 1976; Goddard 2005; Groves 2011). Furthermore, although the inheritance of land in Motu Koitabu tradition is theoretically patrilineal, land may be transferred to or through women in certain circumstances and within local customs and practices (Belshaw 1957: 27–30; Bramell 1960).

			Commoditisation of Land

			Europeans started buying land from indigenous people in 1884, when the southern part of the island of New Guinea was declared a Protectorate of the British government (Oram 1976: 22). The Administration began buying land for Crown purposes, and by 1889, as part of planning the town of Port Moresby, land was being bought, surveyed and divided into quarter-acre blocks, then subdivided into sections and allotments (ibid.: 1976: 25–6). Over the period from 1883 to 1974, increasing tracts of Motu and Koita land were bought. The legal framework evolved to accommodate the Administration’s increasing need for land. The initial policy was that Europeans were only allowed to buy ‘waste and vacant’ land, provided this did not impede the access rights of the indigenous population (ibid.: 24). By 1906, the Land Ordinance was enacted, giving the Administration powers to compulsorily buy land for public purposes (ibid.: 25). In 1956, a proposal that all Port Moresby land should be purchased did not succeed, although the Administration insisted that indigenous landholders had a ‘moral obligation to make their land available for development’ (ibid.: 175). By 1974, only one fifth of the land within the Port Moresby town boundaries remained under customary tenure.

			Indigenous landowners increasingly showed signs of resentment and reluctance to sell their land, and by the 1960s, land shortage was evident. The threat to their subsistence livelihoods as a result of loss of land remains a key issue for indigenous people. As time progressed, there was increasing awareness of the long-term value of land as a means of earning cash returns (Oram 1976: 177). However, by the 1960s, the area where the ATS settlement is located was all Crown land (ibid.: 178), and by the 1980s, all the land portions in the area had been purchased by private leaseholders (see Figure 4.2).

			Land Groups Incorporation Act

			While this history shows that land in Port Moresby has been gradually subsumed into a commoditised market and transacted under conveyancing laws for over 100 years, increasingly marginalised customary landowners continue to assert their claims through legal instruments such as the Land Groups Incorporation Act (LGIA). The LGIA was enacted at the time of Independence in order to legalise notions of indigenous land management (Filer 2007). However, despite the noble intention to incorporate customary groups into formal land tenure regimes in order for them to realise the economic benefits of their land, the LGIA has been problematic in its application (Filer 1997, 2006, 2007; Jorgensen 2007). Such attempts to use formal legal frameworks to integrate customary land into modern economic and legal systems are discussed by McDonnell (2013), in the broader Pacific context, as instances of the ‘cultural power of law’ in redefining cultural and customary identities. In 2009, the LGIA was amended to enable more stringent requirements to be imposed on group membership, land boundaries, areas of dispute, management committees, annual general meetings (with 60 per cent quorums), bank accounts, registers of members and codes of conduct (Tararia and Ogle 2010: 22–3).

			In the next sections, I explore how this historical and legal context, in which the ATS settlement was established in the mid-1990s, continues to have a bearing on the way that the resident navigate the land challenges that confront them.

			Collective Strategies for Securing Urban Land

			Engaging with Customary Landowners

			Many urban settlements are formed around ethnic, provincial or regional groups (Gewertz and Errington 1999; Koczberski and Curry 2004; see also Chapters 2 and 3, this volume), involving people who have a shared history that acts as a glue for identifying criteria for inclusion in the settlement (Langmore and Oram 1970; Gewertz and Errington 1999; Barber 2003, 2010; Goddard 2005; Chand and Yala 2008; Numbasa and Koczberski 2012; Sharp et al. 2015). Similarly, the narratives of residents of the ATS settlement whom I interviewed indicate a collective effort to secure land, by people who originated from Oro Province, with both customary landowners and the state. In the mid-1990s, leaders of the Oro Province community living in Port Moresby started to look for land to form a settlement. As discussed by Koczberski and Curry (2004) and Bashkow (2006), the Oro Province ‘identity’ has been in the making for some time, and this would have helped to enable collective action (Rooney forthcoming).

			It is not only the dichotomy between customary and state claims on the land that settlers face; they must also navigate the dynamics of customary landowners who are increasingly demanding their share of the developments on their land. Given the current contestation over the land, the prior claims of customary landowners, and the fact that, during my research, it was very difficult to obtain any written documents pertaining to the original agreement reached to establish the settlement, it is hard to reconstruct some parts of its history. This section of the chapter relies on data from interviews, incorporated land group (ILG) records, other Lands Department records, media reports, court documents and consultations with a number of key informants. The main purpose here is to demonstrate the deployment of an Oro Province identity as a collective strategy to secure urban land, and how this strategy has changed over time from an emphasis on provincial identity towards positioning themselves as citizens.

			Prominent in people’s recollections of how the settlement land was accessed was the story of friendships between several Oro men living in the city and members of the Dubara clan. In 1995, negotiations between these men and the Dubara clan members culminated in an agreement for Oro people to settle on Portion 698 (Figures 4.1 and 4.2). Oro leaders also liaised with the then NCD Governor, Bill Skate, and Member for Moresby North-East, Philip Taku, to allow them to settle on this same land.3 In order to facilitate this process and to manage the movement of Oro people into the new settlement, the Oro leaders formed the Oro Community Development Association (OCDA). Its inaugural executive members included Jerry Asina and Joel Sanata, who still feature prominently in people’s recollections of the early days of the settlement and in media reports.

			A key figure in this history is the late Maso Henao, who was a prominent female member of the Dubara clan and the mother of William Tokana, the current clan chairman and spokesman who features in most of the recent media reports. Many people I spoke with recounted that it was Maso Henao who granted the Oro leaders permission to settle on Portion 698. However, in the land group records for the Dubara clan of Hohodae, Hanuabada, members of the clan question Maso Henao’s role in decisions over land. This is despite the same records also indicating that she had been granted customary rights over the land at the ATS settlement because of her commitment to pursuing the rights of landowners. This occurred even though the land had been state land for many years. To underscore customary landowners’ connection with the land in question, Portion 698 contains the burial site of a number of the members of the Dubara clan (see Figure 4.3). Indeed, many residents of the settlement recall Henao in their stories of the history of the settlement, and several recalled attending her funeral in the settlement at Portion 698. People also recollected engaging with customary landowners by contributing funds towards, and participating in, customary events in practices similar to those described by a number of other authors (Koczberski and Curry 2004, 2005, 2009; Chand and Yala 2008, 2012, Koczberski et al. 2009, 2012; Monson 2010; Allen 2012; Numbasa and Koczberski 2012).
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			Figure 4.3 Cemetery of customary landowners on Portion 698, with Maso Henao’s grave in the centre of the picture.

			Source: Photograph by author.

			On the other hand, reflecting the complexity of customary landowner identification in PNG, a few people I interviewed expressed uncertainty on this score. For example, when I asked another person if he was still in touch with the Dubara clan, he responded that the customary landowners used to:

			come up here and pick up some collection [for customary events]. But not these days. We knew that they were illegally collecting fees for their problems (Luke, ATS settlement, April 2013).

			The statement that customary landowners were ‘illegally collecting fees’ suggests uncertainty about their claims to the land. As the history of land in Port Moresby illustrates, fissions in the customary landowning clan over the years, as well as gradual appropriation of land by colonial administrators, have contributed to this uncertainty about who are the rightful owners of the land.

			This is also evident in the ILG records for Port Moresby. A search of the ILG register in the Lands Department showed that the ‘Dubara clan’ had two registered ILGs. The land mediation records in the files indicate that there was a split in the Dubara iduhu that resulted in one group relocating from Hanuabada village to Kirakira village. The latter group is registered as ‘Dubara of Kirakira’, while the former is registered as ‘Dubara of Hohodae, Hanuabada’. This situation explains some of the uncertainty among residents of the settlement. For example, in a 2005 meeting, the chairman of the Dubara of Kirakira ILG noted that:

			[W]ith regard to the land issue with the settlers of ATS settlement. He informed the members [of the ILG] that the settlers have raised a total of (K25,000.00) Twenty-Five Thousand Kina as requested … As the settlers are unsure as to who is the real owner of the land on which the settlement is located, they have withheld the money and have contacted [representatives of the ILG] to discuss the landownership matter with the Dubara Idibana Clan of Kira Kira.

			The ILG records reveal that there was a long-standing dispute between these two groups over land around the ATS area, and land mediation was ongoing. In addition, there is a long-standing and public attempt by both groups to reclaim land or claim compensation from the state for the use of their land. The land area at the centre of this dispute includes Jacksons International Airport, which is located near the ATS settlement (see Figures 4.1 and 4.2). More recently, the media reported that another clan—the Iarogaha clan of Korobosea—was claiming ownership of the airport land (Anon. 2015), but it is not clear from the report if this clan was also claiming land in the ATS settlement area.

			This historical narrative has been complicated by demographic changes, population growth and the increased land value around the settlement. Over the years, the population of the ATS settlement has grown substantially. In 2013 it was estimated that there were between 7,000 and 10,000 people now living in this area (Rooney forthcoming). The settlement is still known as ATS but now extends well beyond Portion 698 (Figure 4.2).

			Patrilineal Ideologies and Inclusion

			While the ATS settlement has a strong Oro Province identity and history, things are far more complicated. The social relationships that underpin the settlement’s Oro identity draw on the common provincial background of its residents, and include shared histories of education, church, kinship and employment networks. As many of the settlement’s residents moved there from formal zones, and still have close kin living in other areas of Port Moresby, this shared Oro Province identity predates the establishment of the settlement, and is mutually constituted by those living outside and inside the settlement.

			Within the settlement, it is very clear that the population is mixed in both ethnic and socio-economic terms. Interspersed throughout the settlement, and intermarrying with people from Oro Province, are people from all over the country. There are large subsets of the population who could easily be regarded as having their own distinct settlements. For example, there is a large ‘Samarai’ (Milne Bay Province) block and a ‘Goroka’ (Eastern Highlands Province) block.

			Those who primarily identified with the OCDA explained the principles by which land is allocated as being based on an Oro identity. As a general rule, originally, newcomers to the settlement arrived under the rubric of the OCDA. The OCDA charged an application fee and annual membership fee. In theory, the application fee was stratified, with men from Oro Province paying the lowest fee regardless of where their spouse came from. Higher fees were charged to non-Oro Province people, or outsiders, including Oro Province women married to outsider men. Upon establishing residency in the settlement, an annual membership fee of K30 was charged. This ‘theoretical’ emphasis on patrilineal principles of allocating land resonates with the ‘patrilineal ideology’ of different ethnic groups in the province, such as the Orokaiva (Schwimmer 1973: 95–110, 193–7) and the Korafe (Gnecchi-Ruscone 1991).

			In practice, however, accessing land in the settlement diverges from this patrilineal narrative, and people who have a long association and social standing in the settlement were also evidently accepted as part of the community. Thus the moral and political basis for inclusion in the settlement is the need for accommodation and identification as a member of a patrilineal group, as well as ongoing participation in the social, economic and political sphere of the settlement. This divergence between a patrilineal ideology of land access and actual social practices, in which inclusion is based on shared lives and contiguous relationships, also resonates with traditional practices in Oro Province and other parts of PNG (Crocombe 1971: 301; Schwimmer 1973; Gnecchi-Ruscone 1991: 26; Bashkow 2006: 41).

			In the actual practices of accessing land, people generally described a process whereby a relative would facilitate communication between themselves and the OCDA or other leaders in the settlement. By facilitating this process, and sometimes allowing newcomers to build a temporary shelter on their land, an existing resident implicitly vetted the arrival of a new applicant. Many people admitted that, once they had accessed land in the settlement and paid an ‘application fee’, they did not usually pay the annual fees. Reasons for non-payment included citing misuse of money by previous executives or, for many people, not being able to afford the K30 per annum. Another challenge for the OCDA was the influx of new settlers, including ‘outsiders’ who entered the settlement directly through friends without joining the association. One such category of newcomers are those referred to as ‘big people’, who offered amounts far in excess of the established fees, which has led to many settlers taking it upon themselves to facilitate land access in order to make money.

			The term ‘big people’ variously refers to people in a network of kin, wantoks, friends, or colleagues, who live and work in formal areas of Port Moresby, and who settlers view as wealthy, educated and elite professionals with powerful networks of their own. It reflects the ways in which settlers position themselves in relation to ‘others’ who live and work in the formal areas of Port Moresby. ‘Big people’ may form a network of resources on which to draw, or potential powerful actors who can use their own networks to gain from their relationships with settlers. As far as possible, residents of the settlement try to engage with ‘big people’ in mutually beneficial ways, as we shall see later in this chapter.

			Engaging as Citizens

			Like others residents of Port Moresby, residents of the ATS settlement talked about being citizens. They are voters, clients of politicians, taxpayers, part of the labour force, beneficiaries of projects, and important development partners in the international development arena of poverty reduction. They know that, as citizens, they must be accorded equal status as their compatriots who live in formal areas of the city. This narrative of citizenship speaks to the narrative of the land being legally owned by the state. As citizens, residents of settlements throughout Port Moresby are increasingly becoming a major political interest group, and many of them maintain and nurture social and political relationships in all spheres of life. People would often tell me about how candidates made promises of services and utilities, such as water, during election periods, but did not follow through.

			Reflecting the double narrative of the customary and legal status of the land, there appears to have been a shift in settlers’ understanding of the status of the land they occupy. As this informant explains:

			We were told that it was customary land so we all went in blind thinking it’s a customary land. Eventually I did my own investigation and I started seeing cement markers. It was telling me that this cannot be a customary land. These cement markers mean something else—that the land has been surveyed. So I started going around investigating and I discovered that all this was state land (resident, ATS settlement, January 2013).

			Given the general lack of access to formal land records, it is understandable that settlers would not have known the actual legal status of the land at the time when the settlement was established. This change in knowledge, and the difficulties of dealing with fragmented landowners, as apparent in the ILG records, shape the ways that residents of the settlement legitimate their occupancy in relation to the state. It also places more emphasis on commoditised land tenure systems in which land is surveyed and parcelled into blocks. This was also evident during fieldwork, as people talked about surveyors surveying the land so that blocks of land could be allocated, bought and sold. A common sentiment was that, without land titles (collective or individual), they cannot make claims on the state for public services.

			These intersecting narratives, between customary land tenure arrangements based on social relations on the one hand, and commoditised land tenure systems based on citizenship on the other hand, are woven with the narrative of collective Oro Province and ethnic identity on the one hand and citizenship on the other. With respect to securing land based on the notion of citizenship, people tended to foreground issues such as the need to ‘secure the title’ as a way of securing ‘loans from the bank’ and ‘city services’, such as water, instead of being treated ‘as just a squatter’. Herein we see settlers nestled between, and negotiating with, two land tenure ideologies (relating to customary and commoditised land), and two social and political value systems (relating to provincial cultural identity and national state citizenship).

			The emphasis on the rights of citizens to land has gained more prominence in recent years, as more evictions are taking place at the hands of property developers attracted to the increasing value of land in the city. For example, in response to a major eviction exercise in 2013, the NCD Governor Powes Parkop noted that ‘it was not acceptable for a corporate company to evict PNG citizens’ (Anon. 2013a). He went on to explain that, under such circumstances, city residents living in informal settlements who had been evicted or threatened with eviction tended to approach the NCD Commission, and himself as Governor, for assistance. The assistance in the particular instance involved supporting people with the costs of transporting their personal belongings to other areas, providing new tarpaulins for shelter as well ‘considering assisting the people with their legal fees to take out a court injunction against the developers’ (Anon. 2013a).

			Threats of Eviction: Portion 695

			Within the ATS settlement, residents also draw on their status as citizens in order to address challenges to their land tenure. Reflecting this nestling between two land tenure ideologies and social and political value systems is the case of Portion 695 (see Figure 4.2). Another reason for collective mobilisation is the common goal of residents who are directly affected by a threat of eviction, as in this case. This case also highlights the point that, even within the relatively small geographical spaces of settlements, risks to land tenure may be localised, and the nature of risk is related to the history and geography of the area. In this case, the cadastral boundaries creating Portion 695 rendered the settlers residing within it the subjects of an eviction notice. This case was in the courts, and is one in which I was able to directly observe and, to a limited extent, participate during my fieldwork.4

			I was in the settlement one morning, approaching the home of a prominent settlement leader living on Portion 695, when my research assistant and I noticed a police vehicle parked beside his home. We soon found out that the police were issuing a notice of an eviction to be applied to people living on this portion. The atmosphere at the small betel nut stand where we usually congregated was sombre, as we contemplated that, just the previous day, one of the daily newspapers had reported that another Port Moresby settlement located near the Moresby Arts Theatre had been demolished by bulldozers (Sayama and Wapar 2013).

			Soon after the eviction notice was issued at the ATS settlement, a number of reports appeared in the local media. One newspaper reported that:

			The policemen turned up with an eviction order from Dunlavin Limited, a Chinese company, ordering the settlers to vacate portion 1695 at 8-Mile.5 The settlers were never informed of what was happening. The community leaders were now taking the matter to court. According to sources at the Department of Lands, the land title was given to Dunlavin Limited under suspicious circumstances in 2008. Settlers moved into this location in 1994 under a pilot resettlement project carried out by then Moresby East MP Philip Taku and the late Sir William Skate who was then the NCD Governor. The resettlement of the people was a political decision and the leaders of the settlement have documents to prove this claim (Ovasuru 2013).

			Another newspaper article reported that customary landowners were

			demanding K20 million from the national government before any new development starts. The landowners were noted to state that the national government did not properly acquire parts of our customary land where we have ultimate customary rights over them including portions of land around the airport areas which extends from the ATS settlement towards the public cemetery land at 9-Mile. It is also very disheartening to see foreign companies, multi-national corporations, politicians and big businesses engage in land-grab using their financial powers while we, the customary landowners, have simply been ignored by state agents. The Dubara clan rejected that the Oro settlement at ATS was given as a pilot project by former NCD politicians Philip Taku and Sir William Skate. They said it was traditional owners Ova Boge, Ruma Varona and Maso Henao who signed the initial agreement and gave their consent to the late Jerry Asina in 1995 to use the land. According to the clan members, the settlers had not complied with the conditions of the agreement and after 16 years they wanted their land back (Anon. 2013b).

			To underscore their claims as the original claimants of ATS land customary landowners also assert that their:

			evidence that [they] are the true traditional landowners of the land at ATS area is the fact that [their] parents Maso Henao and Ova Boge lie in their graves with other family members buried at Portion 698 (Anon. 2013c).

			The references to the breach of the arrangement between customary landowners and Oro Province settlers is confirmed in statements from some settlers who told me that the original arrangement was for them to settle on Portion 698.

			Although the issue of the eviction relates to the specific location of Portion 695, its coverage in the media enabled both customary landowners and settlers to reassert their claims to the land in a public domain. They both note the ‘dubious’ and ‘suspicious’ nature of the transfer of the title of Portion 695. Both groups of claimants situate themselves within the broader contemporary discourse on land grabs (see Filer 2011), and turn the public gaze, and questions regarding ‘legality’, back onto the state and the Department of Lands, which is renowned for corrupt land deals (see Chapter 8, this volume).

			The immediate problem of a ‘threat of eviction’ is placed in the legal framework as a dispute between settlers and the private leaseholder. In the Latin American context, van Gelder (2013) describes interactions between settlers’ ‘illegality’ and the legal domain in which settlers use the formal court processes to delay or prevent eviction. The legal framework of universal human rights, where natural laws take precedence over other forms of law, such as civil or commercial law, is often the strength of arguments against eviction. In the case of Portion 695, the legal process has so far delayed the eviction. However, the same cannot be said of other eviction exercises. For example, in 2012 a significant section of the Paga Hill settlement was demolished while settlers were in the process of seeking legal recourse to stay the eviction orders (Lasslett 2012; Wilson 2012).

			The threat of eviction from Portion 695 has had the effect of uniting people of different backgrounds and ethnicity. Thus Oro Province collective identity is backgrounded in order to pragmatically address the immediate issue of eviction. Residents of Portion 695 have a common purpose of fighting a counter-claimant or face losing their homes. While their Oro identity matters for harnessing important social and political influence in their court battle, they know that the outcome in the courts will depend on legal technicalities related to their claims as citizens. Out of the households that I interviewed, 13 lived in Portion 695. One of my interviewees, Lance, who lives in a cluster of households including those of his brothers and nephew, told me that one of his brothers lives several metres from him but is located inside the Portion 695 boundary, while he lives in the adjacent Portion 697 (see Figure 4.2). Lance’s brother is therefore impacted by the eviction notice, while Lance and his family are safe from eviction for the time being. The case of Portion 695 and Lance’s story show that, while settlement household patterns are usually described in terms of clusters of kin living together (see Chand and Yala 2012), the risk to tenure can be highly localised in ways that render these kinship clusters temporarily irrelevant, while foregrounding relationships between those living on the same legal portions of land. In this example, Lance’s brother is requested, and is obliged, to make a contribution towards the legal fees to pay for the court case to save Portion 695. Lance sympathised with his brother but, as he was unemployed, he was unable to assist.

			Legal Fees to Fight Eviction from Portion 695

			The leaders of the residents of Portion 695 have managed the eviction process by taking the matter to court. This has a direct impact on livelihoods, as one resident pointed out when I asked about what big issues affected the community:

			Another thing with this land is that we don’t have the title and sometimes they tell us we have to move from this block. This affects our well-being. The leaders call for meetings and ask the community to contribute money to address land issues in order to pay lawyers to take the case to court. Only last week we met here and each household was told to contribute K100 to meeting legal fees. This is for everyone who is affected by this eviction notice (Mick, resident of ATS settlement, 2013).

			Considering the relatively low incomes and their unequal distribution, this financial contribution to secure land is a significant financial burden for most families.6 Given the long-term process and immediate impact on housing and livelihoods, the contributions are most likely an ongoing, albeit variable, cost faced by households.

			Throughout my fieldwork, the residents of Portion 695 also raised funds through barbecues and dances. Through this common goal, the eviction notice has forged a shared interest for the residents of Portion 695 whose lives are now dependent on their joint efforts. Given their low incomes, however, settlers will have to look for other means to secure legal and financial support, including their social and political networks. The long-term nature of legal battles, their impact on settlers’ meagre resources, and the need to tap into social and political networks, is also noted by Lasslett (2012) in the Paga Hill settlement case. The residents of ATS settlement also told me that the Governor had agreed to assist them with their legal fees.

			‘Big People’ as Stakeholders in Land

			In asserting their rights as citizens, settlers also position themselves as equal to other PNG citizens and ‘big people’. From their own life experiences as former residents of formal housing, and as former or current employees, they know that the social gap between them and other citizens living in formal areas is nominal, negotiable and subject to change. Land in Port Moresby is scarce, and already others, including elites and professionals, in the city are seeking land as their own tenure of employment comes to an end, or as they seek to broaden their livelihood and housing options. As one resident noted:

			Out there in the city there’s no land. You go and apply [but] you won’t get it because all the land is taken up. For this reason many ‘big people’ are now seeing that they will one day walk out of their jobs, so they come and help the settlement associations because in this way they may one day access land in ATS and will eventually end up owning something for ourselves (resident, ATS Settlement, 2013).

			That ‘big people’ such as lawyers, engineers, public servants and wealthier kin and friends, who ‘will one day walk out of their jobs’, are interested in the settlement is also an opportunity for residents of the settlement. These relationships give settlers access to otherwise inaccessible institutions and people. ‘Big people’ provide legal services, surveying skills, computing support for document preparation, printing, political influence or other services to gain entry into the settlement. At the same time, the relationships are not one-way relationships, and by virtue of their ‘settlement’ identity, settlers know that they are in a position to reciprocate by offering support, such as introducing people to influence decision makers inside the settlement, or people who can provide housing when needed. In many ways, I myself could be considered to belong to the category of ‘big people’. My research was welcomed, and people explicitly asked me to convey their stories so that others would know about life in settlements. In addition to helping raise awareness on the Portion 695 eviction, I would occasionally be asked to pass a message back to someone or other. On the other hand, I may have been viewed as an intermediary by other outsiders like myself. For example, when I mentioned that I was conducting fieldwork in the ATS settlement to an acquaintance who is a public servant, he responded that he had heard of land being sold there, and that he might accompany me during one of my visits to ascertain his own prospects of buying land. Among elites and professionals, the topic of buying land is commonly discussed.

			Another settler expressed puzzlement at a professional who had approached her for land in the settlement.

			They are big people. They get land but they don’t come again for ten years. Why would they want land if they don’t want to settle? (Summarised from interview notes, 2014)

			I have met professionals in the city who mention that they have a block in the settlement and visit it periodically. Two of the participants I interviewed, who now live in the settlement, previously held senior positions in the public service while their brothers held land in the settlement. When they stopped working they relocated to the settlement.

			Conclusion

			In this chapter, I have sought to illustrate the multiple claims on land in Port Moresby, and the complex ways that these claims are entangled with each other. I have examined these issues from the perspective of migrants residing in a Port Moresby settlement. Much of the discourse on urban land in Melanesia juxtaposes customary landowners with an array of ‘other’ actors who include other customary landowners, the state, property developers and migrants.

			The historical and legal framework presented in this chapter shows the multiple and competing claims on urban land and the overlapping forms of property rights. Within this context the present-day reality is that the settlers occupy the land. Efforts to assert counter-claims to the land or alter the status quo, including any policy-induced changes, will either involve an eviction process or a revision of the ways that settlers’ claims, obligations and responsibilities are defined and exercised. As this will have a direct bearing on their livelihoods, settlers will also be at the forefront of dialogue, mediation and negotiations, and therefore their responses are important for understanding urban land discourse.

			Residents of informal settlements legitimise their claims to land by invoking both traditional notions of access to land for subsistence and the formal international human rights framework that includes notions of citizenship and the right to shelter. Both customary and modern forms of access and maintenance of tenure through exchange and reciprocity are utilised and adapted to allow settlers to negotiate with different actors at different times. By mapping the historical processes that shape contemporary claims on land, and by a grounded examination of the ways in which settlers collectively mobilise and adapt to respond to counter-claims on land, this chapter draws out several important considerations for urban land discourse in Melanesia. Claimants to urban land—the customary landowners, the settlers, the state or the private leaseholders—are dynamic and fragmented groups. Within them disputes occur, new factions emerge and new institutions are created. This means that distinctions between them often disguise complexities that are important in shaping the challenges that settlers face—and also their responses. Another category of actors emerging in these dynamics are the ‘big people’ whose money and status in the city create opportunities for the residents of settlements, as well as opportunities for themselves to buy land from existing residents.

			The pressure from customary landowners for fees to be paid for the use of the land led ATS residents to raise substantial fees through financial contributions. However, these were withheld when settlers realised that there was a dispute among customary landowners, and requested clarity about which customary landowning group the fees should be paid to. The realisation that the land was alienated created an opening to assert an alternative claim as citizens. The common threat of eviction created a sense of unity among residents of Portion 695 regardless of their ethnicity.

			Migrants living in informal urban settlements will continue to negotiate in ways that harness the best of a myriad of strategies involving different actors, values and systems. Urban land policy needs to be cognisant that any change in the status quo, no matter how well intended, will exclude some people, and this will lead to ‘counter-exclusive’ responses (Hall et al. 2011). At the very least, policies or proposed developments must include provisions to identify those who will be affected and options for their resettlement. Residents of the ATS settlement evoked their shared history and identity to collectively secure land, but in the face of threats by other claimants to dispossess them of the land they occupy, their strategies to legitimate their occupancy of the land involved, by necessity, excluding other claims on, and access to, the same land.

			None of this relieves the hardship that settlers face, and the ongoing difficulties and challenges of maintaining tenure, but the fact that settlers will remain a prominent part of the urban social, political, physical and economic landscape, and have sustained their efforts for so long, show that they have developed ways to do so that can inform urban land policy processes. This paper offers some partial but important insights into how settlers respond collectively to land tenure challenges.
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					1	 In order to assist with the clarity of the argument of this chapter, I have edited, summarised and translated interview transcripts while maintaining the meaning of the interviews and context. Where a particular word or phrase is important for the argument, I have kept these in their original form.

				

				
					2	 The Air Transport Squadron compound of the PNG Defence Force is adjacent to the settlement. The settlement is referred to interchangeably as the ‘Oro ATS’, ‘ATS’, ‘Oro’, or ‘Popondetta’ (the urban centre of Oro Province) settlement.

				

				
					3	 Given the focus of this chapter on the importance of social relationships in the strategies of settlers, I have decided to use the real names of the key actors involved in the history of the ATS settlement, as they are already used in the public domain due to media coverage of issues in the settlement for a number of years.

				

				
					4	 I was rather taken aback at witnessing this interaction with the police first-hand, and so made contact with a local newspaper to alert them of another potential settlement demolition. As I had recently interviewed the NCD Governor, I had his contact details, so I also let him know what was happening. I also contacted the editor of one of the national newspapers to alert him of the same in the hope that journalists would cover the matter. The incident prompted me to write a blog article (Rooney 2013).

				

				
					5	 The reference to Portion 1695 in the newspaper is presumably a typographical error, as the cadastral maps show it as Portion 695.

				

				
					6	 Of the 32 households I interviewed, 13 of whom lived on Portion 695, 65 per cent reported household incomes of less than K100 per person per fortnight, so a K100 contribution per household towards legal fees is a very large amount and often an ongoing cost to families.
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			The Political Ramifications of Papua New Guinea’s Commission of Inquiry

			Colin Filer with John Numapo

			Introduction

			The circumstances surrounding the establishment of the Commission of Inquiry (COI) into special agricultural and business leases (SABLs) in Papua New Guinea (PNG) have already been described in Chapter 6. This chapter deals with the political ramifications of the findings and recommendations that were officially published at the end of 2013, and explores some of the factors responsible for the length of time that it took for the Commission to finish its work, and the length of time that it has since taken for the PNG government to produce a coherent response.

			This chapter has two main parts. The first part contains an interview that I (Colin Filer) conducted with Chief Commissioner John Numapo in April 2014, six months after the public release of his final report.1 The interview was conducted by email correspondence between the two of us. At that juncture, John had been contracted by the Australian aid program to strengthen the magisterial services of Solomon Islands, and was therefore resident in Honiara. His responses to my questions are printed in italics. These responses have only been edited for the sake of stylistic consistency with the rest of the chapter. I have added occasional footnotes to his responses to clarify or query the significance of some of his statements. John has no responsibility for any of the other statements made in this chapter.

			The second part of the chapter consists of an account of some of the more significant actions, decisions and arguments that have taken place since this interview was conducted, and that cast some light on the PNG government’s response to the recommendations made in John’s report and that of his fellow commissioner, Nicholas Mirou. This shows that there is no clear direction to the policy process in which the COI was embedded, and leads to some rather depressing conclusions about the rule of law in PNG.

			An Interview with John Numapo, April 2014

			COLIN:

			Can you tell us what factors delayed the tabling of the Commission’s final reports in the national parliament for a period of 18 months after the Commission completed its hearings in March 2012?

			JOHN:

			Let me start by giving you some background to the whole inquiry itself and how we structured it. The COI adopted a ‘four-phased’ approach in this SABL inquiry. The first phase was the start of the inquiry in which we focused mainly on receiving preliminary evidence from the principal agencies of government responsible for the management and administration of SABLs. They included the Department of Lands and Physical Planning; the Department of Agriculture and Livestock; the Department of Environment and Conservation; the PNG Forest Authority; and the PNG Investment Promotion Authority. We also received evidence relating to the legislative and policy frameworks that govern the grant of SABLs. The second phase involved provincial hearings whereby the COI was divided into three teams headed by a commissioner and dispatched to the provinces where the SABLs were located to conduct on-site hearings as well as inspecting the actual SABL sites. Phase three was the final hearing conducted by the commissioners separately or jointly as appropriate to consolidate and adjust evidence gathered during both the preliminary hearings and the provincial hearings. The fourth and final phase involved the final submissions by counsels assisting the inquiry and the write-up of the final reports by the commissioners.

			Phases 2 and 3 activities were disrupted by funding issues, lack of resources and other critical intervening factors that affected the inquiry. The 2012 national elections, the political in-fighting, the change of government, the lock-down of the Government Printing Office that housed the COI and the ‘threat’ by the new in-coming government to stop the SABL inquiry were some events that directly affected the inquiry. The COI was virtually locked out of the building during the political impasse.2 This created a lot anxiety and uncertainties amongst the members of the COI. The interruptions went on for weeks. Delays in funding support resulted in personnel engaged by the COI not being paid for months, resulting in people not turning up for work. In fact, the government still owes the commissioners and members of the legal and technical teams 15 months of unpaid allowances and salaries that are still yet to be paid to this day. The delay in the production of the recorded transcripts to assist the commissioners with their final write-ups, and the lack of cooperation and display of arrogance by certain members of the COI, also affected the completion of the final reports by the given deadline. Certain factors that contributed towards the delay were totally beyond our control and were not of our making.

			Due to the above factors, I then wrote to the Chief Secretary and the Prime Minister seeking extension of time to submit the final reports. The Prime Minister granted us an extension to the end of June 2013. With respect to the delay in presenting the final reports to Parliament, this is a matter entirely within the jurisdiction of the Prime Minister and Cabinet and I cannot comment on that. What I can say is that we have delivered the final reports by the given deadline. The final reports were submitted to the government on 26 June 2013.

			COLIN:

			To what extent do you think that the failure of one of the three commissioners to submit his own final report has made it difficult for the government to implement the Commission’s recommendations? What is to be done about the 30 or more leases which Commissioner Jerewai investigated, given that his recommendations are not available to the government?

			JOHN:

			Apart from the delay in submitting the final reports, as alluded to above, Commissioner Alois Jerewai’s failure to submit his final report is the biggest set-back to what could have been a very successful inquiry. Commissioner Jerewai blamed lack of funding as a reason for not submitting his report, which I think is an absolute nonsense. If Commissioner Nicholas Mirou and I can complete our final reports, despite financial difficulties, surely Jerewai could have done the same.

			Failure by one commissioner to submit his final report should not be an excuse for the government not to implement the findings and recommendations of the two other commissioners. There are two things the government can do under the circumstances. First, appoint a commissioner to conduct a fresh inquiry into the 30 or so SABLs, especially in East and West New Britain provinces and Gulf Province. Secondly, drawing some general conclusions from the findings of the two final reports, the government could assume that the 30 or so leases were also unlawfully issued, like the majority of the other SABLs around the country, and therefore should be revoked. However, this presumption is risky and the government may have to carefully consider that.

			COLIN:

			At the beginning of your own final report, you recommended ‘that the current SABL setup be done away entirely’ (Numapo 2013: 4), but towards the end, you recommended that special agricultural and business leases should ‘be retained … [as] a national development and customary landowner empowerment mechanism’ (ibid.: 255). In his statement to Parliament in September 2013, the Prime Minister himself expressed some surprise that you had recommended retention of the ‘SABL setup’ after finding that only four of the leases investigated by yourself and Commissioner Mirou had genuine landowner consent. Can you explain this apparent contradiction in your recommendations?

			JOHN:

			The overall recommendation of the COI is that the current SABL setup is a complete failure and must be abolished. The current setup is riddled with loopholes, shortfalls and inadequacies—so much so that corrupt public officials and unscrupulous individuals are taking advantage of it to enrich themselves. There is simply no transparency and accountability in the whole process, starting from application to processing to the final issuing of SABLs. Although well intended, the SABL concept has lost its meaning over time and is no longer serving the purpose for which it was set. The SABL scheme was conceived as an empowerment option for customary landowners that would facilitate economic opportunities for landowners. It has lost its focus over time as a system and a process to offer financial incentives to the landowners and at the same time protect their interests over their land.

			What I am trying to say on page 255 is that SABL as a ‘concept’ (not necessarily the SABL itself) is good and should be continued in some form (other than the current setup) as it is all about empowering landowners to participate meaningfully in the economic development of the country by freeing up their customary land through the lease-leaseback scheme. Ninety-five per cent of the land in PNG is tied up under customary ownership, and unless that is unlocked, there will be very little in terms of real progress and development. The SABL scheme was introduced because of the long delay in the introduction of customary land registration and the tenure conversion of customary land. Customary land registration was vigorously opposed by the people for fear of losing their land outright. Tenure converted land was subject to very strict limitations which discouraged banks and other lenders from lending money using land as security.3 The SABL concept seems to provide a good guarantee for the banks (Numapo 2013: 9). It is for this reason that I am suggesting that whilst the concept (lease-leaseback) is good, the abuse and hijack of the current SABL setup has grossly tarnished the integrity of what was once a noble and well-intended concept to allow landowners to partner government in national development through the use of their customary land whilst retaining residual rights to usage and ownership. The time is now ripe for introduction of another viable alternative mechanism that is risk-free, robust, transparent, and landowner friendly.

			COLIN:

			At the beginning of your final report (Numapo 2013: 5), you also talk about the need for a ‘policy platform [that] will set the foundation for harmonizing the legal framework and pave the way for the State to access customary land in a non-threatening and landowner friendly way’. At the end of your report (ibid.: 261), you call this a ‘National Land Policy Harmonization exercise’. What do you think is the single most essential ingredient of such a policy platform?

			JOHN:

			The policy platform is first and foremost intended to safeguard and protect the interests of the landowners and also to make sure that customary land is not totally alienated under the various acquisition schemes. The current piecemeal and ad hoc approach to acquiring customary land has caused more harm than good because of the different laws and policies that govern it. We hope that the ‘harmonisation of laws’ and ‘standardisation of practice’ will bring about some degree of consistency, clarity, parity and regularity in the various land acquisition processes. The policy will provide the basis for streamlining, harmonising and synchronising the various different practices and procedures on ‘acquisition of customary land by agreement’ for economic development, as in the case of SABLs (under Sections 11 and 102 of the Land Act 1996) and ‘compulsory acquisition’ of customary land (under Section 12) for national development purposes that are currently managed under different schemes and governed by separate legislations and policies. A number of land acquisition schemes were introduced over the years for ‘specific purposes’ regulated by different sets of rules and guidelines. Legislative and policy frameworks were done on a piecemeal basis and were, in most cases, ad hoc. Consequently, many land acquisition schemes were created with no proper oversight and control by the relevant agencies of government, resulting in abuses and manipulations by corrupt government officials and unscrupulous foreigners. We believe that, by harmonising the laws and standardising the practices, we will remove ambiguities and generality in the laws and practices. The outcome will then inform the National Land Policy as part of the overall reforms going forward.

			COLIN:

			At the end of your report (Numapo 2013: 264), you say that special agricultural and business leases should be reserved for so-called ‘high-impact’ projects that need large areas of land. But, by my calculation, 98 per cent of the land that has been covered by such leases since 1996 has been devoted to projects with a size of more than 10,000 hectares, which their supporters would all probably describe as ‘high-impact’ projects. So how do you expect the process of acquiring customary land for projects of this kind to be different and better in future?

			JOHN:

			Let me put some background to it before I attempt to answer the question. There are two types of permission to clear forests. Type 1 is the timber authority issued by Provincial Forest Management Committees to carry out ‘small scale agriculture projects’ or other land use pursuant to Section 87 of the Forestry Act 1991. Type 2 is the forest clearing authority (FCA) to undertake ‘large scale forest clearance’ issued by the National Forest Board (NFB) pursuant to Sections 90A, 90B, 90C and 90D of the Forestry Act. For SABL purposes, the FCA applies in most cases. Sections 90A and 90B deal with large-scale conversion of forest for agriculture and other land use, whilst 90C and 90D deal with large-scale conversion of forest for major road construction projects. These are sometimes referred to as ‘high-impact’ projects.

			The Forestry Act requires forest clearance (clear felling) for SABL purposes to be limited to 500 hectares initially on application. This is to ensure that planned agriculture projects are commenced on the initial 500 hectares before the developer moves on to the next 500 hectares. The developer is required to apply to increase the number of hectares, and based on proper assessment and technical advice provided by the Department of Agriculture and Livestock (DAL), the NFB may increase it up to 5,000 hectares. However, in many instances we found that the developers and FCA holders are carrying out ‘clear felling’ well outside of the 500 hectares covered by their FCA. This is outright illegal and a direct breach of Section 90A of the Forestry Act. DAL has been allowing that clearance to go beyond the required 500 hectares for ‘practical purposes’ until the maximum land required for the agriculture project is cleared instead of stop-start for every 500 hectares. In addition, the developers are allowed to sell logs of merchantable value to ‘raise capital’ for the agriculture component. Again, this is unlawful as developers must have sufficient starting capital before getting an SABL in the first place.

			To answer the question: yes it is true that the majority of the land that has been acquired is in SABLs that are over 10,000 hectares, and most of these are referred to as ‘high-impact’ projects because they not only involve large areas of land, but are often associated with large-scale agriculture projects or road line projects that impact on the people and the immediate environment. The practice to increase the hectares is currently condoned and promoted by DAL and the PNG Forest Authority despite the fact it is unlawful. DAL considers that to be a more ‘realistic and practical’ approach for agriculture projects as they require land of more than 10,000 hectares. The fact of the matter is that this practice will no doubt continue into the future as it is considered to be a more viable option and an attraction to current and potential investors. What we need to do right now is to properly distinguish between large-scale and small-scale forest clearance permits and introduce different monitoring guidelines for different types of permit to avoid applying the same rules for the two as their impacts are different. This also applies to lease conditions and the types of benefits, royalties and compensation that are paid to the landowners. Those operating large-scale agriculture projects should pay more in consideration of the area of land obtained under the SABL, and should be more accountable under a set of stringent guidelines to ensure that they develop the agriculture projects as required under the terms of the lease and not use it as a pretext for logging operations.

			There are currently no FCA monitoring guidelines nor an oversight committee to monitor the FCAs that are issued. It is for this reason that we recommend DAL to implement as a matter of priority the recommendations of the National Agriculture Council to develop proper FCA Project Approval and Monitoring Guidelines and to establish an oversight committee to monitor all FCAs and ensure that they comply with the guidelines and the requirements of the law. Oversight and monitoring of the FCAs is seriously lacking at the present time.

			COLIN:

			Some senior public servants have been saying that the government is afraid to revoke those leases under which subleases have been granted to foreign investors because of the risk that these investors will sue the government for compensation and the courts will grant their claims. How would you assess the validity of this argument?

			JOHN:

			I am not surprised at all to hear this. Two separate incidents happened during the course of the inquiry. First, I was approached by a very senior minister of the current government to carefully consider the ramifications of revoking the SABLs that were issued to foreign investors because of the possibility of legal action against the State for compensation due to loss of business. The second incident involved yet another senior minister of the current government telling me in no uncertain terms that the final reports of the inquiry ‘will not see the light of day and will be swept under the carpet’. He went on to say that my commissioners and I are wasting our time conducting the inquiry and writing up the reports as it will not be tabled in Parliament and the government has engaged a Queen’s Counsel from Australia to go to court to stop the inquiry. I told the two senior ministers that I and my commissioners have a duty to do as required by our terms of reference, and we would continue with the inquiry and deliver the final reports containing our findings and recommendations as we owe it to the people of PNG (especially the customary landowners) to do so. No amount of pressure or threats would deter us from delivering the reports.

			Putting one and one together, this is probably the reason why the following things happened:

			
					The Prime Minister went public and threatened to refer me and my other two commissioners to the Fraud Squad to investigate us (for what reasons we do not know to this day).

					There was delay in his tabling of the final reports in Parliament despite the fact that the reports were already submitted to him two months previously (minus Jerewai’s report).

					There was criticism of the final reports and misleading of Parliament on the findings and recommendations of the COI.

					There was refusal to pay 15 months’ worth of salaries owed to the commissioners and other COI staff.

			

			The findings of the inquiry are very clear, including the recommendations. Over 95 per cent of the SABLs were unlawfully issued and must be revoked. They cannot lawfully stand in law. Foreign investors, politicians and corrupt public officials have all conspired and colluded to create bad leases and titles over customary land, as was discovered during the inquiry. They are all equally liable and should be investigated and prosecuted as some of them have been named in the reports. The government has no choice but to revoke the SABLs that were illegally issued, as has been recommended. The issue of compensation is a different matter altogether, and should not be used as an excuse not to implement the recommendations of the COI. The threat of compensation claims against the government is yet another excuse not to implement the recommendations.

			COLIN:

			In March 2011, I wrote a brief for the PNG Department of Environment and Conservation in which I identified eight current government ministers and several other members of parliament who appeared to have vested interests in the grant of SABLs in their own electorates. The current make-up of the national parliament does not seem to be all that different. Given the extent of these vested interests, why do you think the government set up the COI in the first place, and what makes you think that there is enough political will to implement its recommendations?

			JOHN:

			It’s all about ‘political correctness’ I guess. The setting up of the COI was a reaction to the public outcry over the manner in which SABLs were issued for dubious agriculture and business purposes and instead used as a licence for full-scale logging operations over large virgin forest tracts. It attracted international attention following the James Cook University conference in March of 2011. The government had to act quickly to ‘save face’ and it decided to set up the COI. For the politicians and those in government there was a lot at stake. It’s all about balancing the competing interests of foreign investors on the one hand and landowners on the other. It is common knowledge that some political parties are funded by foreign investors, particularly those involved in logging operations in the country. Many of the SABLs were initiated and driven by politicians as part of ‘bringing development’ into their electorates. There was evidence of political pressure, influence and interference in the granting of SABLs. This went up as far as the Prime Minister, as in the case of Bewani (Portion 160C in West Sepik Province) and Changhae Tapioka (Portions 519C, 444C, 446C, 517C, 518C, 521C and 520C in Central Province).

			Despite the assurances from Prime Minister Peter O’Neill that the recommendations of the COI will be fully implemented, no action has been taken to date to revoke the SABLs that were unlawfully issued, as recommended by the COI. I do not know how long it will take to implement the recommendations as the landowners are already tired of waiting. I think the government is trying to buy time until people forget about it (unfortunately, this is becoming a trend now in PNG).

			I have my own doubts about the genuineness of the government’s promise to revoke the unlawfully issued SABLs. There is too much at stake, and given the current political make-up and the fact that many of those who were named in the reports are part of the current government, it will be a difficult task for the Prime Minister to live up to his word to revoke the unlawfully issued SABLs. And based on that, I do not know if there is enough political will to implement the recommendations. I doubt it.

			COLIN:

			At one point in your final report (Numapo 2013: 236), you said that the Commission ‘received evidence of undue “political pressures” being put on government officials by senior ministers and politicians to fast-track SABL applications and issue titles’. You gave a couple of examples of such pressures being applied. However, I wonder if you felt constrained by your terms of reference from telling a more detailed story about the extent to which such pressures were driving public servants to neglect their duties.

			JOHN:

			I am reluctant to go into any more details than what I have already stated in the report, as this might be the subject of another investigation to be carried out in the future, and as we have recommended for such to take place. I do not want to pre-empt or speculate on anything at this point in time. There may also be legal implications. The only thing I can say is that the evidence we received during the inquiry suggests that pressure was applied to government officials to short-cut the processes and procedures to issue SABLs. Threats were issued to sack them if they failed to act, and promises of promotion and a ‘good life’ were also made. I will stop there.

			COLIN:

			In September 2013, Prime Minister Peter O’Neill announced that the Minister for Lands would appoint a task force to establish a new legal framework to protect the interests of customary landowners. In February 2014, he said that the ministers of lands, forests and agriculture would oversee the process of cancelling the leases that were acquired illegally. Nothing more has been said in public about the way this process is being organised. How do you think it should be organised?

			JOHN:

			This is totally absurd and ridiculous. It defies logic and does not make any sense at all. These are the very people who screwed up the SABL scheme in the first place. The whole SABL process was hijacked and mismanaged under their watch. I am at a loss to understand why the ministers for lands, forestry and agriculture have been given the task to implement the recommendations of the COI when it was their respective departments that were responsible for the management and administration of SABLs, and that messed up the whole SABL scheme. Adverse findings were made against these government agencies, including their respective ministers, so how on earth do we expect them to effectively implement the recommendations of the COI? The Prime Minister must re-think the composition of the task force and appoint some independent individuals and entities to implement the recommendations.

			I wrote to the Prime Minister when presenting my final report and suggested to him that an independent body such as the National Land Development Program (NLDP) be given the task to study the recommendations of the COI and advise the government on how to implement the recommendations, including the cancellation of the illegally issued SABLs. The NLDP is a multi-government entity made up of representatives from other government agencies, but also including civil society, facilitated by the National Research Institute. It was set up five years ago to initiate some reforms across the board on land management and administration generally, including acquisitions through the various processes. The NLDP has made some headway on some reforms in recent times and is currently ongoing. I made some references to the NLDP towards the end of my final report (Numapo 2013: 262–3).

			COLIN:

			During the course of the Commission’s hearings, you and the other commissioners were sometimes at pains to point out that you were not pursuing an agenda set by local or international environmental non-governmental organisations (NGOs) or ‘greenies’. Do you think that the extent of lobbying by these groups could actually be giving the government an excuse to ignore the Commission’s recommendations?

			JOHN:

			I would say ‘yes’ but I think it would be one of the many reasons why the government would ignore the recommendations or will be slow at implementing them. The SABL scandal has no doubt put PNG on the world map, with NGOs and greenies all over the world criticising the PNG government for the abuse that is going on and not doing anything to stop it. It is a big agenda, especially in the context of global warming and carbon pollution.

			During the course of the inquiry we received a lot of requests from NGOs and greenies to make representations at the inquiry and give evidence. Unfortunately, our terms of reference did not allow for that as the inquiry was more focused on landowners and government agencies that were expected to appear and give evidence. We did not have the discretion to invite the public at large, and also time was not on our side. NGOs and others have had a field day in pre-empting the outcome of the inquiry, using social media to discuss specific SABLs and the corrupt activities that went on. One of the dailies (the Post-Courier) had a field day by publishing the views of NGOs and the greenies nearly seven days a week when the inquiry was still running, prompting Rimbunan Hijau (owners of the other daily, The National) to threaten to take the Post-Courier to court for defamation and for pre-empting the outcome of the inquiry whilst it was still going on.4 It was a real circus, and it could have affected us one way or the other, as those of us involved in the COI also read papers and access social media sites. That is why we were at pains to explain that, despite the writings and the newspaper articles, we were not influenced one way or the other, as we have restricted ourselves to making our findings based on the evidence before us, as adduced through the formal hearings of the inquiry. I am glad to say that the final reports reflected the kind of findings one would have expected, based on the evidence presented to the inquiry. Evidence given before the inquiry was on oath and was subjected to the usual examination in accordance with the rules of evidence.

			COLIN:

			Some people have argued that amendments recently made to the Land Groups Incorporation Act and the Land Registration Act, which make it possible for incorporated land groups to directly register titles to their customary land and then grant subleases to investors, make the whole of the ‘lease-leaseback scheme’ redundant, so all reference to special agricultural and business leases should simply be removed from the Land Act. What are your thoughts on this subject?

			JOHN:

			I disagree. The recent introduction of the Land Groups Incorporation Act and the Land Registration Act is a policy initiative of the government to give the landowners the option to voluntarily register titles to their customary land so that the issue of titles is clearly settled before the granting of a sublease, whether it be for an SABL or for other purposes. However, it is not clear if this will replace altogether the ‘lease-leaseback’ scheme and make it redundant. The option to voluntarily register the title must interface with the concept of the SABL regime so that the lease-leaseback scheme can continue for large-scale, high-impact, intensive land-based development, as I alluded to earlier. Voluntary land registration is best suited as a landowner empowerment option for more general land use (Numapo 2013: 262). Removing the SABL scheme from the Land Act, and replacing it entirely with a new scheme that is untested, is too risky. The SABL as a concept offers opportunities to customary landowners to participate in economic development through a lease-leaseback arrangement, which in itself already guarantees the return of the land after the term of the project has lapsed. The title reverts back to the customary landowners, and that in itself is a form of security. The area that needs to be looked at is the reduction of the lease period from 99 years to something like 50 years as the maximum period for the lease.

			COLIN:

			In a number of cases investigated by the Commission, it turned out that the landowners opposing the grant of leases to one particular landowner company and its preferred foreign investor were mainly interested in having the leases granted to a different landowner company and another foreign investor. In some cases, you suggested that the competing factions should just sit down, sort out their differences, and come up with a plan on which both sides could agree. As a former chief magistrate, what is your view of the local-level disputes that seem to make land issues so intractable in PNG?

			JOHN:

			Usually the village court magistrates would try to resolve such a dispute. It is not a land dispute per se, and therefore cannot come before the formal court system because the land is communally owned. It is only a difference of opinion between different members of the landowning clans with respect to which foreign investor they prefer. Unfortunately, it seems that even the village court magistrates are taking sides when dealing with such issues, as it really has got to do with the benefits that flow from the deal, which only adds to the problem. The land issue is always very sensitive and runs deep, with family ties and connections coming into play. We try to encourage the settlement of such disputes through the usual Melanesian ways, where everybody sits down together and talks through things. We believe that, if they resolve the dispute using their own traditional dispute resolution mechanisms, the result will stick. They will also honour it and will abide by it. If it is imposed on them, it might lead to further disputes.

			Another Cabinet Decision

			When Peter O’Neill presented the two final reports of the COI to the national parliament in September 2013, he declared that ‘[w]e will no longer watch on as foreign owned companies come in and con our landowners, chop down our forests and then take the proceeds offshore’ (Nicholas 2013a). But what was he going to do about it? He initially undertook to establish a ministerial committee that would recommend an appropriate course of action within a period of two months (Nicholas 2013b), but when he tabled the reports in Parliament, he said that the Minister for Lands and Physical Planning would appoint a taskforce to design a new legal framework for the conversion of customary land into leasehold land (Nicholas 2013a). It was not clear whether these were meant to be two distinct initiatives, nor was there any indication of how the new legal framework might relate to the one that had come into effect at the start of the previous year.

			Nothing more was heard of the committee or the taskforce until February 2014, when the Prime Minister told a radio audience that the committee would be chaired by the Forests Minister, Patrick Pruaitch, and the other members would be the Lands Minister, Benny Allan, and the Agriculture Minister, Tommy Tomscoll (Nicholas 2014). This news prompted the Eco-Forestry Forum to call for the removal of Pruaitch from the whole process on the grounds that putting him in charge of it would be like ‘giving the keys of the blood bank to Dracula’ (Act Now 2014b). It is not clear whether this observation was based on the belief that any forests minister would be reluctant to cancel forest clearing authorities or on the fact that two such permits had been allocated to agro-forestry projects in this minister’s own electorate. In any case, it does not seem to have been a factor in O’Neill’s subsequent decision to give Pruaitch the treasury portfolio and appoint Douglas Tomuriesa as the new Forests Minister. Tomuriesa convened a meeting of the Ministerial Committee in May 2014, and its recommendations formed the basis of a cabinet decision made in June (Act Now 2014c).

			On the question of how to rectify the previous abuse of the lease-leaseback scheme, there were three key elements to this decision:

			
					all SABLs that John Numapo and Nicholas Mirou had recommended for revocation were to be revoked;

					the Ministerial Committee was granted leave to make further recommendations on what should be done with SABLs on which Alois Jerewai had failed to report; and

					a Special SABL Taskforce was to be established under the Forests Ministry, reporting to the Ministerial Committee, with a remit to: (a) address matters raised by the findings of the COI; (b) implement recommendations of the COI; (c) investigate SABLs on which the COI made no recommendations; and (d) implement further decisions of the National Executive Council and the Ministerial Committee with regard to SABLs.

			

			In order to ensure that such abuse could not be repeated:

			
					the Lands Department was directed to keep following the previous instruction not to grant any more SABLs, and the NFB was directed to keep following the previous instruction not to grant any more forest clearing authorities over areas covered by SABLs;

					the Land Act was to be amended to remove the provisions allowing for the grant of SABLs; and

					administration of the land group incorporation process was to be transferred from the Lands Department to the Investment Promotion Authority.

			

			Despite the length of time that had elapsed since the Prime Minister promised to act on the COI’s findings, this decision seemed at first sight to satisfy most of the demands that had been made by various members of the land grab policy network, including members of the anti-dependency group.5 It may have fallen short of their demand for an immediate cancellation of all forest clearing authorities, but it still ignored an earlier ruling of the National Court that said the National Executive Council did not have the power to prevent the NFB from granting such permits in the first place.6 Tiffany Twivey (formerly Nonggor), who had been a member of the conservation policy community in her capacity as legal adviser to the Eco-Forestry Forum, but was now Peter O’Neill’s legal adviser, welcomed the cabinet decision as a great victory for the people of PNG and proof of the Prime Minister’s good faith (Act Now 2014d).

			But then something strange happened. In July 2014, the Office of the Registrar of Titles in the Lands Department published notices in the national newspapers that summoned the 22 corporate entities holding 29 SABLs to return the original copies of their leases in compliance with the cabinet decision. Fourteen agro-forestry projects were affected by this order, but only three of these had forest clearing authorities that were still valid.7 Needless to say, the notices made no mention of the 26 leases on which Alois Jerewai had failed to report, but they also left out another 20 leases on which the other two commissioners had provided recommendations. Some of these 20 leases had already been invalidated in one way or another, and some of the smaller ones did not exhibit the sort of abuse that would warrant their cancellation, but eight of them were associated with major agro-forestry projects, and these eight leases should have been revoked if the cabinet decision was going to be implemented (see Table 8.1).

			Table 8.1 Agro-forestry projects whose leases were recommended for revocation in June 2013 but were not listed for revocation in July 2014.
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							Abeda Integrated Agriculture
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							Musa-Pongani Integrated Agro-Forest

						
							
							320,060

						
					

					
							
							East Sepik

						
							
							Angoram (Marienberg) Integrated Agriculture
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							Aitape West Integrated Agriculture
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							West Sepik

						
							
							Bewani Oil Palm Development
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							Nuku Integrated Agroforestry

						
							
							239,810

						
					

					
							
							New Ireland

						
							
							Danfu Integrated Agriculture

						
							
							24,581

						
					

					
							
							New Ireland

						
							
							Central New Hanover Integrated Agroforestry

						
							
							56,592

						
					

				
			

			Source: The National, 18 July 2014.

			It was not immediately obvious what these eight projects had in common that might explain their omission from the list. Six of them had been granted forest clearing authorities that were still valid, five were exporting logs in 2012, four were doing so in 2013, and three were still doing so in 2014. One of the two projects that exported logs in all three of those years was the Bewani project in West Sepik Province, but this project was sponsored by Belden Namah, and he was now an enemy of the Prime Minister. The other project that exported logs in all three years was the Central New Hanover project in New Ireland Province, but this project, like the Danfu project in the same province, was sponsored by a former Provincial Premier, Pedi Anis, whose influence over the relevant government ministers was equally tenuous. Perhaps some clue may be found in a statement attributed to the Prime Minister a few days after the cabinet decision, in which he said that ‘those SABLs with genuine investors and genuine partnerships with the landowners should work through the Lands Department to acquire new leases to enable them to continue their projects’ (Miae 2014), but this does not reflect the decision that was actually made. One might also speculate about the capacity of the various project sponsors or developers to influence the officials in the Lands Department who were responsible for making up the public notices, but one might equally suppose that the latter were guilty of that same negligence for which they had been taken to task by the commissioners. The Forests Minister was later quoted as saying that some SABLs were not revoked because of the amount of money already invested in their development (Tlozek 2015), but this point would hardly seem to apply to the two leases from which no logs had yet been extracted.

			The Twists and Turns of Turubu

			Another clue to the mystery surrounding the implementation of the cabinet decision may be found in the political and legal history of one big operational agro-forestry project whose SABL was included in the public notice issued by the Lands Department. This was the Wewak Turubu Integrated Agriculture Project, generally known as the Turubu project, which operates on a lease of more than 100,000 hectares in the vicinity of Wewak, the capital of East Sepik Province. This is one of several agro-forestry projects, in various stages of development, that have generally been endorsed by local politicians, including the former Prime Minister, Michael Somare, as part of a grand plan to create what is sometimes called an ‘economic corridor’ running through the middle of the province.8

			The Turubu project has been established on an SABL that was granted to a company called Sepik Oil Palm Plantation Ltd in 2008. This is actually a joint venture between a local landowner company called Limawo Holdings Ltd and a foreign investor called Wewak Agriculture Development Ltd. The project secured a forest clearing authority in 2009, and more than 400,000 cubic metres of logs were exported from the area over the following five years. Like the Sigite-Mukus project in East New Britain, this project has attracted a good deal of attention from members of the conservation policy community, first because the area is home to an eco-forestry project that has served as a conduit for protests by dissident landowners, and second because it has been claimed that the foreign investor is one of PNG’s well-established logging companies.9 When Nicholas Mirou conducted his hearings in Wewak in February 2012, he was harassed and abused by supporters of the agro-forestry project because they thought he was secretly in league with the dissidents (Mirou 2013: 831–2).

			It seems that two different groups of dissident landowners took legal action to get the SABL revoked by the National Court, the first in 2011, the second in 2012 (Sheila Sukwianomb, personal communication, December 2014). The first group obtained a restraining order to halt the logging operation in May 2012 (Matthias 2012), but it does not seem to have had much effect. It was the second group that eventually won its case in July 2014, when Justice Gavara-Nanu nullified the SABL on the grounds that it breached the provisions of the Land Act and the National Constitution.10 This judgement was delivered during the interval between the cabinet decision and the publication of the notices demanding the surrender of 29 leases, so it might perhaps explain why the Turubu lease was one of them. However, the judgement attracted no publicity at the time, and there is another plausible explanation for its inclusion.

			One of the new entrants to the national parliament in 2012 was Richard Maru, who was elected to represent Yangoru-Saussia District in East Sepik Province. He had an interest in the Turubu project because the lease included part of his electorate, and he lost no time in voicing his suspicion that the developers were more interested in taking out the logs than putting in the oil palm (Anon. 2012). This initially led members of the anti-dependency group to hope that Richard Maru would be another champion of their cause, like Governor Gary Juffa, but they were soon disappointed, because it turned out that he was planning to develop another oil palm project in partnership with a different foreign investor. The focal point of this project, which is commonly known as the Sepik Plains project, would be a nucleus estate constructed on a fairly large portion of government land in his own electorate that should not have been included in the Turubu SABL because it had already been alienated by the Australian colonial administration (Anon. 2013).11 His own promise to cancel the SABL and give the rest of the land back to the customary landowners was thus connected with his plan for them to become smallholders producing raw material for the mill to be built by his own development partners. In his capacity as Minister for Trade and Industry, Maru was also able to secure a major grant from the Treasury to subsidise the development of his own scheme. So he could well have taken some pains to ensure that the Turubu lease would be cancelled by the Lands Department, regardless of what transpired in the National Court.

			From a strictly legal point of view, the matter now got quite confusing. Limawo Holdings and its own development partner, Wewak Agriculture Development Ltd, lodged separate appeals to the Supreme Court to overturn the ruling of the National Court, while the landowner company teamed up with the East Sepik Provincial Government to launch a new case in the National Court to overturn the cabinet decision, and the joint venture company, Sepik Oil Palm Plantation Ltd, did the same thing (Sheila Sukwianomb, personal communication, December 2014).

			To the best of my knowledge, only one of these cases had been resolved by the end of 2015, but this was hardly a resolution. In May 2015, Justice Geita began hearing the case brought by the landowner company and the provincial government. Three months later, he ruled that the recommendations of the COI should not have formed the basis for a cabinet decision because the national government had failed to gazette an instrument that would extend the lifetime of the COI beyond March 2012.12 He also ruled that it was unreasonable of the National Executive Council to include the Turubu lease in the list of 29 that were cancelled in June 2014 without considering the amount of capital already invested in the project. So he reinstated the lease. However, he was careful to say that his own ruling had nothing to do with any future rulings of the Supreme Court in respect of the appeals lodged against the previous ruling of the National Court that cancelled this lease on grounds that were unrelated to the recommendations of the COI. He was also careful to say that his ruling did not necessarily apply to the other 28 leases that the Lands Department had sought to cancel in the wake of the cabinet decision.

			Law, Politics and Ideology

			Two years after the COI’s reports were made available to the public in November 2013, it was still impossible to see an end to the policy process from which it had emerged. It was unclear whether the national government would appeal to the Supreme Court to overturn Justice Geita’s ruling, or simply wait to see what the Supreme Court did with the appeals that had already been lodged. The power of the National Executive Council to act on the findings of the COI was as uncertain as the real interest and intent of the ministers responsible for implementing its decisions. By the end of 2015, little more had been heard from the three members of the Ministerial Committee, except for an announcement by the Lands Minister, Benny Allan, that it would not be possible to cancel existing SABLs without enacting some new legislation that his departmental staff would draft ‘as soon as possible’ (Anon. 2015a). The ‘Special SABL Taskforce’ seems to have been established at the end of 2014, but then became an ‘SABL Implementation Taskforce’ reporting directly to the head of the Prime Minister’s Department (Anon. 2015b). The recommendations of this body were due to be submitted to the National Executive Council in October 2015, but they had not been made public by the end of that year. To judge by notices published in the National Gazette, officials in the Lands Department have not made any further attempt to grant additional SABLs under the current provisions of the Land Act, but there is no evidence that they have drafted amendments to the current legislation that would either get rid of those provisions or change the administration of the land group incorporation process.

			For some members of the land grab policy network, the government’s failure to take decisive action on this issue is not just a sign of legal complexity or bureaucratic incompetence but proof of systemic corruption at all levels of the political establishment. For members of the anti-dependency group, Gary Juffa, the Governor of Oro Province, is the only member of parliament who has shown that he really cares about the rights and interests of customary landowners, and the only public servants who have shown a comparable concern with the ‘rule of law’ are members of the judiciary, including John Numapo and Nicholas Mirou. If other politicians and public servants have been unable to avoid the pretence of sharing this concern, then that is only because a new popular front has been mobilised to remind them of their constitutional duties.

			Of course, politicians are never immune to public opinion, especially in a country like PNG, where roughly half of the members of parliament have lost their seats at each successive national election. And there is no doubt that members of the anti-dependency group have done a fine job of maintaining a semblance of public outrage through every available medium of communication. In this respect, special credit must go to Effrey Dademo, the founder of an NGO called Act Now (sometimes with an exclamation mark), and Rosa Koian, the campaign manager for another NGO, the Bismarck Ramu Group, which was born out of the ruins of a conservation program funded by the Global Environment Facility in the 1990s (van Helden 2009).13 Effrey, in particular, has performed a valuable service for all members of the land grab policy network by not only making regular posts to a dedicated section of the Act Now blog, but also harvesting and recycling information from every corner of the internet that serves to keep the scandal alive.

			Effrey and Rosa were the primary authors of an ‘open letter to the Prime Minister’ that was published as an advertorial in one of the national newspapers in December 2013, shortly after the public release of the COI’s final reports, but they wrote this on behalf of a group of 20 NGOs that formed the core of the anti-dependency group at that time (Act Now PNG and Bismarck Ramu Group 2013). The letter simply demanded that all the ‘unlawful’ leases must be revoked, the land covered by the leases must be returned to its customary owners, and all the ‘illegal’ forest clearing authorities must be cancelled. It also called for the COI’s reports to be referred to yet another taskforce known as Task Force Sweep, an agency based in the Justice Department that had been established around the same time that the COI started its hearings, and had a mandate to investigate and prosecute cases of corrupt behaviour on the part of politicians and public servants. By the end of 2014, this body had lost the support of the Prime Minister because it had started to investigate his own behaviour, and it never did get around to investigating the abuse of the lease-leaseback scheme, but the call made by the anti-dependency group still had the effect of aligning the campaign against the land grab with a broader campaign supported by people whose concern with political corruption was not simply a function of their opposition to all forms of large-scale resource development. That is how organisations like Transparency International and Global Witness became part of the reconstructed land grab policy network, almost as if they were occupants of the space vacated by the climate policy group (see Chapter 6, this volume).

			Some of the demands made by members of the network since the release of the COI’s findings have been somewhat misguided. For example, it is hard to justify the claim that there is anything technically ‘illegal’ about the grant of forest clearing authorities, and equally hard to see how these could simply be cancelled by the NFB without creating a legal liability to compensate the holders of such permits. As we have seen, the Board has sometimes suspended the permits of companies that failed to comply with their permit conditions, and it does not seem to have granted any new permits until the National Court ruled that the moratorium imposed by the National Executive Council was itself illegal.14 In October 2014, Act Now teamed up with Transparency International and another local NGO to complain about the Board’s decision to renew the forest clearing authority that had been granted to the Sigite-Mukus project four years previously, but were told by forestry officials that nothing could be done so long as the leasehold arrangements were still in effect and the permit-holder had complied with the conditions of its permit (Act Now 2014e). The forest clearing authority that had been granted to Albright Ltd in 2009 does seem to have lapsed when the National Court subsequently nullified the SABL that had been issued to the landowner company, Mekeo Hinterland Holdings Ltd. But if the government had been successful in its defence against Albright’s claim for damages as a result of this ruling, that does not mean that it could have defended the breach of a contract in which it did have an ‘actionable statutory duty’ towards the other party, so if the lease had not been nullified, and the sublease was therefore still valid, then cancellation of the clearance permit would have been a risky move.

			A second example of false hope is contained in the demand for Task Force Sweep or other organs of the state to prosecute those individuals whose corrupt and illegal behaviour was documented by the COI. The COI’s terms of reference did not really allow for an investigation of the chains of influence or command by which politicians got public servants to evade or ignore the procedures that should have established the consent of customary landowners to the alienation of their land. The commissioners found little evidence of bribery, and they made no specific recommendations for the prosecution of the various lands officers and other public servants whose negligence or incompetence was the focus of their investigation. Furthermore, as they often pointed out in the conduct of their hearings, evidence presented to a commission of inquiry cannot later be used as the basis for a criminal conviction, so prosecutions would have to be based on fresh detective work by the police. And finally, the sort of evidence that might be used to convict someone of ‘stealing customary land’ is actually much harder to assemble than the sort of evidence that Task Force Sweep or the Public Prosecutor has used to convict people of stealing public money.

			If it is also unreasonable to expect the government to rapidly concoct some new piece of legislation that would instantly nullify an entire collection of leases and licences without risking a new round of litigation on the part of their current owners, it is certainly not unreasonable to ask the question posed by Gary Juffa, which is why government ministers, provincial governors, or other members of parliament have not been helping specific groups of landowners to take legal action in defence of their own property rights. There are now several cases in which the National Court has nullified an SABL on the grounds that some landowners did not consent to it, and none of these judgements has so far been overruled on appeal to the Supreme Court. If the COI and the media campaign have served to enlarge the population of landowners who have just cause for complaint about the loss of their property, why would their elected political leaders not seek to enhance their chances of re-election by helping to retrieve it?

			Many members of the anti-dependency group, or the anti-corruption group, think the answer lies in the subordination of these political leaders to foreign business interests. From this assumption it follows that their complacency about the land grab is an affront to nationalist sentiment, as well as to the ‘ideology of landownership’ that counts every indigenous citizen as a customary landowner who should be rightly jealous of his or her property. But this argument barely makes sense of a political system in which most members of parliament represent electorates in which most of the voters are customary landowners living on their own land, unless it is also assumed that the foreign companies supply the money with which the politicians buy the votes of the people whose land they have conspired to steal.

			An alternative explanation can be found in the testimonies that the COI itself collected from the landowners who had an interest in each of the areas covered by its hearings. The majority of the witnesses who objected to the grant of an SABL said that they were not motivated by opposition to whatever form of large-scale resource development had supposedly justified the creation of this new property right, but rather by their exclusion from the decision-making process by which a landowner company had been formed or a foreign investor had been found. In many cases, different landowner companies, or different factions represented on the board of one landowner company, had formed partnerships with different investors, each one with a view to convincing their partners that they alone were the genuine representatives of all the customary owners of the land to be developed. Members of the anti-dependency group have construed this form competition as evidence that foreign investors ‘use local intermediaries who often mislead people and use payments in cash or presents to secure consent’, while some of these intermediaries ‘made deals with foreign companies on land that was not theirs and was actually used by other communities’ (Mousseau 2013: 25). However, those investors who appeared before the COI often appeared to be truly confused by the politics of landowner representation, and there is other evidence to indicate that many potential investors have given up and gone home when they could not see a way to manage this sort of political risk.15

			Regardless of the power dynamics of this form of partnership and competition, what matters here is that politicians who aspire to be elected or re-elected as members of the national parliament or as presidents of local-level governments may rationally calculate that there are more votes to be gained from promising some form of large-scale resource development than from opposing any form of large-scale resource development on the customary land of their constituents. This certainly seems to be the case in some of the provinces where large areas of customary land have been alienated through the lease-leaseback scheme. When the COI had just started to conduct its hearings, Leo Dion declared that there was no need for any inquiry to be conducted in East New Britain Province, of which he was then the Governor,16 because agro-forestry projects initiated under the lease-leaseback scheme had broad popular support and exemplified the ‘public-private partnerships’ that were an integral component of the provincial government’s development strategy (Anon. 2011). All of the elected political leaders of that province have consistently toed the same line, so it is not surprising that they have failed to back any legal action taken by groups of dissident landowners who want to get their land back. Indeed, the Prime Minister may have cause to be relieved that East New Britain was one of the three provinces covered in the hearings conducted by Alois Jerewai, so its agro-forestry projects have been saved from any immediate threat to the integrity of their land titles.

			Most members of PNG’s national parliament would claim to be customary owners of land in their own electorates. Most of the voters in most electorates reside on what they think is still their customary land, even if the law says that it has been alienated. Only a minority of these electorates contain large areas of customary land that have been legally alienated through the lease-leaseback scheme. But most of the members who represent these electorates believe that their own political fortunes are tied to the promise that these areas will be ‘developed’, and most of the members who represent other electorates, where this form of alienation has not taken place, appear to share the same belief. But all members would still profess to share Gary Juffa’s concern for the rights and interests of customary landowners, since these are the people who constitute the nation.

			A grand narrative of bribery and corruption does not really serve to explain this combination of phenomena. If it is unrealistic to portray the land grab policy network as a single community of interest with a common policy objective, it may also be unrealistic to portray the state as an overbearing, monolithic, corrupt and incompetent vehicle for the implementation of a neoliberal policy agenda (Lattas 2011). We need to bear in mind that national government ministers who previously pronounced their public support for the alienation of so many large areas of customary land commonly justified this process by reference to a ‘developmental’ agenda conceived as a nationalist alternative to the ‘neoliberal’ policy prescriptions of the World Bank. And in the aftermath of the COI, members of the anti-dependency group have quite correctly asked why a government that is still committed to the same agenda could possibly be expected to halt or reverse the process of expropriation by which it has been implemented. Politicians still talk up the prospects of ‘economic corridors’, ‘special economic zones’, ‘impact projects’ and ‘public-private partnerships’ in their electorates, but the neoliberal connotations of such terms are given another meaning in the networks of patronage through which they harvest the votes of customary landowners who expect their own leaders to deliver developers to their land. So what seems to be at work here is a contradiction between the ideology of landownership and an ideology of rural or national development that cannot be resolved at any level of political organisation, yet still constitutes a quite distinctive form of political behaviour.

			Conclusion

			As noted in Chapter 6, the original reason for allowing customary landowners to lease their land to the state and have it leased back to a corporate body of their own choice was the absence of a legal mechanism for the direct registration of customary land titles. That hole in the policy framework has since been plugged with amendments to the Land Registration Act and the Land Groups Incorporation Act. What seems to have bothered John Numapo (and a number of other people) is that these laws may prove to be unworkable, or may only serve to ‘mobilise’ relatively small areas of customary land. When John said that SABLs should still be the mechanism of choice for what he called ‘high-impact’ projects needing large amounts of rural land, he had not forgotten the ambitious land mobilisation targets set by the Somare government in a number of policy and planning documents between 2002 and 2011. Richard Maru’s solution to this problem, which is to use a large block of public land to form the core of a new rural development project, resembles the policy adopted by the Australian colonial administration when it established the first big oil palm scheme in the 1960s. However, this solution has only limited scope for replication today, not only because of the concentration of such blocks in a narrow coastal belt where they were previously alienated for the development of copra plantations during the colonial period, but also because these blocks are subject to multiple claims of customary ownership that have only grown stronger with the passage of time (Filer 2014).

			In the first two years after the new legislation was certified and gazetted, about 15,000 hectares of land had apparently been registered in the names of incorporated land groups, but one of the 11 titles whose registration was advertised in the National Gazette accounted for more than two thirds of this land area. More disturbing was a notice published in August 2014, which said that the Lands Department was intending to accept a land investigation report that would establish the ownership of the whole of one local-level government area (more than 470,000 hectares of land) by three incorporated land groups. This example suggests that the problem of consent is not simply solved by insisting that properly constituted land groups be the only legal entities allowed to sublease customary land to private investors, especially if the Lands Department is the arbiter of what constitutes a proper constitution. In this respect, it should be noted that 10 SABLs over areas larger than 10,000 hectares were granted to incorporated land groups before the Commission was established, none of these covered an area larger than 50,000 hectares, all of them look quite suspicious, but only two came to the attention of the Commission.

			The size of a block of land is not the only consideration here. One of the SABLs that was investigated by the Commission, and was included in the list of 29 leases that the Lands Department tried to recall in July 2014, covered an area of roughly 25 hectares in the national capital, Port Moresby. Within a month of the publication of the notice of revocation, representatives of one local clan were complaining that officers of the Lands Department had certified the reincorporation of the clan that was implicated in the SABL without providing the legally required opportunity for objections to be made to its original claim to customary ownership of the land in question (Anon. 2014).17 This is one of several cases in the national capital which suggest that the capacity of some people to appropriate customary land claimed by other people is not so much a function of the land area in question as of the value of the economic benefits to be obtained from its development.

			The recommendations of the Commission left open the possibility that land groups already involved in the grant of an SABL could reincorporate themselves under the terms of the amended legislation, register titles to their land, and then grant fresh subleases to investors of their choice. However, the operators of PNG’s existing oil palm schemes, who hold a number of subleases under SABLs previously granted to incorporated land groups, have already discovered that this is likely to be a painfully slow process unless the participants, including officers of the Lands Department, are willing and able to bend or break the law. That is why John Numapo, as a member of the land development group in the land grab policy network, doubts the capacity of the new legislation to solve the problem of development, and that is why members of the anti-dependency group consider the new legislation as a mask for the real problem of corruption (Act Now 2014f). The events that have followed the public release of the Commission’s findings suggest an additional conclusion: that appeals to the ‘rule of law’, whether in the form of legislation, litigation or adjudication, will not suffice to settle the contest between the ideologies of landownership and development that is still being played out at every level of political organisation, from the level of the nation-state to the level of the rural or urban council ward.
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					1	 Another interview with John had been conducted by ABC Radio journalist Jemima Garrett in February 2014 (Act Now 2014a).

				

				
					2	 John appears to be referring to the constitutional crisis that occurred in December 2011, when the Supreme Court ruled that the parliamentary vote by which Peter O’Neill had replaced Michael Somare as Prime Minister had been unconstitutional. This produced a standoff that lasted for several weeks as each man tried to assert his legal authority over the executive arm of the state. O’Neill won this battle because he retained his parliamentary majority, but the authority of the Supreme Court was seriously weakened.

				

				
					3	 This is a reference to the Land (Tenure Conversion) Act that dates from the period of Australian colonial administration and allows for the conversion of customary land to individual freehold titles. Very little use has been made of this legislation, and the National Land Development Taskforce recommended that it be repealed (GoPNG 2007: 96).

				

				
					4	 This is a reference to the Greenpeace campaign against the Sigite-Mukus project in East New Britain Province (see Chapters 6 and 7, this volume).

				

				
					5	 The decision to remove Sections 11 and 102 from the Land Act actually went beyond the recommendations contained in John Numapo’s final report.

				

				
					6	 Musa Century Ltd v O’Neill [2013] PGNC 152. The case against the state had been mounted by the developers of the largest agro-forestry project in Oro Province. It is not clear whether this project has ever been granted a forest clearing authority.

				

				
					7	 Oddly enough, the list of leases to be surrendered included the one granted to Mekeo Hinterland Holdings Ltd, which had already been revoked by the National Court in 2010.

				

				
					8	 Much of the inspiration for this plan came from Sepik migrants who were involved in the development of the existing oil palm schemes in West New Britain.

				

				
					9	 The logging company in question is WTK Realty Ltd, which has held concessions in West Sepik Province for many years. Its purported link to Wewak Agriculture Development Corporation Ltd was first aired in the Greenpeace report, where the two companies were said to share a common address in Port Moresby (Winn 2012: 33). A more complex set of corporate connections was described in a subsequent report by Oxfam Australia, which aimed to hold Westpac Bank accountable for the Turubu project because of its financial relationship with WTK Realty Ltd (Oxfam 2014: 16). There is no firm evidence to substantiate these claims. The two companies have offices in Port Moresby that are close to each other but are not identical. The connections described in the Oxfam report are supposedly based on evidence provided to the COI, but the transcripts of the relevant hearings show that this evidence has been misinterpreted.

				

				
					10	 Maniwa v Malijiwi [2014] PGNC 25.

				

				
					11	 The greater part of the SABL area is located in the neighbouring electorate of Wewak. Jim Simatab, the member of parliament who has represented this electorate in most years since 2007, has been an enthusiastic supporter of the Turubu project. Simatab was the Parliamentary Secretary for Agriculture between 2007 and 2010, and was appointed as Minister for Correctional Services after the national elections of 2012.

				

				
					12	 Limawo Holdings Ltd v Numapo [2015] PGNC 155.

				

				
					13	 Effrey and Rosa were two of the 18 members of the conservation policy community who received the email message in which Paul Barker called for a strategy to make landowners aware of the land grab issue back in January 2010 (see Chapter 6, this volume).

				

				
					14	 Musa Century Ltd v Peter O’Neill and Others [2013]. PNG National Court judgement N5334, 23 August. An ‘unidentified source’ has been cited as the basis for a claim that the Board granted a new forest clearing authority over 105,000 hectares of land held under an SABL in West Sepik Province in April 2014 (Global Witness 2014: 3). This would appear to be the Wammy project, from which a substantial quantity of logs was exported in 2015 (see Table 7.2, Chapter 7, this volume).

				

				
					15	 This is a classic example of what economists call the principal-agent problem. The landowners end up with developers who cannot be trusted to produce ‘real development’ because the landowner representatives cannot be trusted to represent the ‘true landowners’.

				

				
					16	 He was appointed Deputy Prime Minister and Minister for Inter-Governmental Relations after the national elections of 2012.

				

				
					17	 This is one of the SABLs in which Rimbunan Hijau has an economic interest, but it has nothing to do with the practice of agro-forestry.
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			Making the Invisible Seen: Putting Women’s Rights on Vanuatu’s Land Reform Agenda

			Anna Naupa

			Women in Vanuatu are at a cross road: they live in a society that is both traditional and modern … The gendered roles imposed by society on women has [sic] seen them keep the traditions necessary for the continuation of the culture of their society (Piau-Lynch 2007: 4).

			Kastom has dictated that men are the decision makers and women play a supportive or submissive role. This is often cited as the reason why women are not only involved in decision-making but also do not have a significant voice in the governance of their society. (Tor and Toka 2004: 9).

			Introduction

			Advocates of Melanesian women’s rights have often struggled to find sympathetic audiences among the region’s male-dominated societies. Resistance has been rationalised as preservation of cultural values and traditional notions of gendered behaviour, where gender equality advocates have been accused of undermining social cohesion and upsetting the delicate cultural ecosystem (Tor and Toka 2004). Women’s traditional gendered roles as mothers and housewives has meant that few women enter positions of seniority in both public and private sectors, resulting in only a handful of champions for women’s rights at the national level (Piau-Lynch 2007: 4). While Vanuatu can claim gender equality successes in areas most relevant to women’s childcare roles (for example, health and education), there is still a long way to go in other areas (VNGOC 2007).

			While land reform was a key political driver of Vanuatu’s Independence in 1980, land policy reform only recently returned to the political arena in the mid-2000s. Finding the space to raise awareness about women’s land rights in a Vanuatu land reform context is challenged by competing reform priorities, such as redress mechanisms for unscrupulous deals, customary conflict resolution, and anti-corruption measures that had been overlooked for a couple of decades. Predominantly viewed as a male domain, the absence of women is notable in land discussions. Women have been largely invisible in state-managed land decisions, not least due to exclusionary practices by the males who control access to land in the traditional arena. Compounded by the primacy of customary land practice enshrined by Vanuatu’s Constitution and state reinforcement of such gender bias, advocating for women’s land rights—and women’s rights in general—has required culturally and politically strategic approaches to finding a place in the land reform agenda.

			This paper analyses the different strategies used to raise awareness and advocate for the recognition of women’s rights to land in Vanuatu’s policy reform context. Given the cultural context in Vanuatu, it has been necessary to adopt an advocacy model that goes beyond framing the language of rights within accepted socio-cultural constructs, to also address the political-economic dimensions of gendered access to land through identifying male champions, and to combine both upstream (awareness-raising) and downstream (coalition-building) advocacy paths. Future advocacy efforts must include greater engagement by women themselves, not just their advocates, for reform efforts to be sustainable.

			Country Context

			The Republic of Vanuatu comprises 83 islands in a Y-shaped archipelago, lying south of Solomon Islands and west of Fiji, with a population currently estimated to be about 290,000, of which 48 per cent are women. It is considered to be a lower middle-income country, where the gross national income per capita was US$3,000 in 2012. According to the World Bank’s ‘country policy and institutional assessment’ ranking, Vanuatu scored 3.1 out of 6 for ‘social inclusion/equity’ in 2012.1

			The majority of Ni-Vanuatu depend on what are described in Chapter 1 as ‘land-based livelihoods’, given that roughly three quarters of the population lives in rural areas, and 71 per cent of rural household incomes in 2010 were derived from subsistence production (39 per cent) or the sale of agricultural and other ‘home made products’ (GoV 2012a: 113–4). For countless generations, the land provided for all members of society, regardless of gender, sustained relationships between groups, and still underpins the identity and self-worth of most Ni-Vanuatu. Most Ni-Vanuatu have access to land through customary systems, and this, combined with the richness of natural resources and social capital, has tended to buffer rural communities from some of the more extreme effects of poverty (AusAID 2009: 5).

			The sacred value Ni-Vanuatu place on land, and the central role land plays in cultural identity, are enshrined in Chapter 12 of the Constitution, which articulates the underlying cultural principle of the inalienability of land and universal indigenous access to land for basic livelihoods.2 Consequently, all of Vanuatu’s land legislation recognises the limitations of state governance of customary land. Formalised state protection of traditional land rights, until recently, was only possible in the case of land that was legally titled. Customary landholders governed non-titled land according to the rules of their kastom.

			A number of development indicators illustrate that women in Vanuatu are disproportionately disadvantaged in society. There is limited access to education, with only 49 per cent of girls completing primary school and just 24 per cent commencing secondary school. In over 30 years of independence, Vanuatu has never had more than one or two female representatives, and currently has none at all, in a national parliament with 52 members. Vanuatu has one of the highest rates of gender-based violence in the world, with over 60 per cent of women experiencing violence (VWC 2011). Women’s fertility remains high, with an average of 4.8 children per mother. While 61 per cent of working-age women participate in the workforce, a significant proportion work in the undocumented informal sector. Women typically access land and property through inheritance and marriage, but very few have recorded a formal claim to land.3 Nationally, only one in five households is headed by a woman (GoV 2009). The limited cash economy and poor access to credit in rural Vanuatu mean that there are few opportunities for women to earn cash or improve the standards of living of their families. The absence of women from representation in government and in the formal sector, and their limited access to services, point to women being particularly vulnerable in Vanuatu.

			As a signatory to the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) since 1995, the Vanuatu government has been committed to advancing gender equality across several sectors, including that of land governance. However, gender equality has been largely viewed as a foreign import by the representatives of traditional societal structures. Existing land legislation is, at best, gender-neutral, with administrators typically adopting a (cultural) male bias in formal land titling and leasing (Scott et al. 2012). Women face several cultural barriers in exercising their rights to land, as exemplified by Merilyn Tahi’s testimony to a Pacific regional meeting on women’s access to adequate housing and land:

			I was forced to marry a boy. I had one son and forced to care for three children adopted by my husband, and one son from another woman. I was married to him for 26 years … he died in 1997 … all my things were thrown out of my matrimonial house … I have since found another partner … [but] according to custom, because of the bride price, I should have remarried my husband’s brother, uncle or nephews. So the uncle has vowed revenge if I re-marry someone else … I still go to the island regularly with my son, but I do not go to my matrimonial home or my husband’s family. My husband’s sisters no longer speak to me. I have lost everything there (Tahi 2004: 137).

			Women’s rights to land are not independent of male relatives, and are an extension of their socially constructed gendered roles as daughters, sisters, wives or mothers (AusAID 2008: 82).

			This increases women’s economic dependence on men, discouraging them from investing in land as a productive resource beyond subsistence farming, and denies women decision-making rights based on informed consent over land usage, investments and formal agreements on land rights (UNESCAP 2013: 149).

			Advocates for women’s rights in a male-dominated communitarian context must seek out an accepted cultural space to introduce women’s matters into land discourse, overcoming exclusionary practices.

			Central to this advocacy is a deep understanding of the nuances between access to land, in terms of rights-based advocacy, and the authority to decide on access to land, which focuses on the political dimensions of exclusion. Various studies have shown that most of Vanuatu’s women have access to land in some form (Naupa and Simo 2008; GoV 2012b), but the ability to exert authority over this access is influenced by cultural norms and practice, both in the customary and formal domains. Hall, Hirsch and Li’s (2011) framing of exclusion as a political process for determining access—including access to benefits—provides an appropriate lens for unpacking the advocacy approach taken in Vanuatu to elevate women’s rights in the land reform agenda.

			Land Dualism

			As noted earlier, the Constitution of Vanuatu formally recognises the dual system of state and customary governance, particularly in relation to land matters. This dualism has led some (AusAID 2008; Naupa and Simo 2008; Naupa 2009; Stefanova et al. 2012; McDonnell 2013) to question which norms and practices take precedence, particularly where customary practices may conflict with state-condoned international best practice in matters such as women’s rights.

			Administratively, both the overlaps and differences between the two land governance systems often lead to conflict and confusion. As Rodman (1995) notes, uncertainty about who defines ‘custom’ lends itself to the emergence of ‘masters of tradition’ or political elites who direct or manipulate the modern interpretation of custom, and in so doing control it. In such a situation, the foundation of customary land tenure systems becomes challenged and further complicated by the overarching state land administration system that is limited in its ability to verify customary land claims. Siobhan McDonnell introduces the concept of ‘masters of modernity’—men who are adept at negotiating the financial, cultural and, to a more limited degree, legal arrangements relating to land matters (see Chapter 9, this volume). This ‘mastery’ of the processes of the two systems affords certain men additional authority and privileges them as knowledge brokers or gatekeepers.

			Where the two systems interact, such as when customary land parcels are formalised through the creation of a land title, a ‘hybrid system’ emerges that can embed the marginalisation of women in land matters, if rights are defined by the ‘masters of modernity’. On many islands in Vanuatu, women do not have a formal role in traditional (or state) land matters, and where they do, this is becoming increasingly marginal (Naupa and Simo 2008). Competing interests in land further compound the ambiguous definition of kastom practice in a hybrid system. Whatever minimal protections for women’s access to land may exist in traditional customs, which the state has lacked the capacity and the mechanism to enforce, become more threatened in the context of a land grab.

			The Global Land Grab Context

			Globally, land grabs have accounted for mass marginalisation of local populations, disenfranchised them of their land rights, and have occurred in contexts where the state imposes strict regulations over indigenous or customary land and retains the right to override the social institutions associated with it (Cotula et al. 2009). The displacement of settlements in the name of commerce, whether for large-scale agribusiness or extractive industries such as mining, has been viewed as a necessary price to pay for the greater economic benefit of states and multinational companies, but has also led to greater poverty in many cases, threatening the food security of the poor in particular (Daniel and Mittal 2009).

			The global land grab literature and global campaigns to date have primarily addressed the ethics of land grabs or large-scale land investments, with some observers proposing a ‘code of conduct’ to regulate such land dealings (FAO et al. 2010). For example, Oxfam International’s (2012) ‘Behind the Brands’ campaign has succeeded in getting major multinational brands (such as Coca-Cola) to commit to zero tolerance for land grabs by appealing to their corporate social responsibility.4 The focus on transnational commercial land transactions is centred on the production and export of food, biofuel, timber and minerals, where there is a perception of foreign-induced land grabbing (Borras and Franco 2012). The emphasis on the role of external actors in the process has limited the attention paid to the role of domestic facilitators, national elites, and state institutions that enable large-scale access to land, both at a commercial and individual scale (Cotula et al. 2009; Borras and Franco 2010). In Vanuatu, the framing of land issues in terms of foreign-driven investments and deals, enabled by a weak government administration, has tended to overlook the role that traditional institutions and the ‘masters of modernity’ have played in facilitating these deals.

			Verma (2014: 55) has observed that most of the land grab literature has been gender blind (but see Mackenzie 2010). Verma encourages closer scrutiny of the framing of land grab debates, which have tended to

			focus on technocratic and productive values of land, stripping it of the multiple sociocultural, political, historical, and gendered meanings. This affects the processes by which women’s and men’s differential relationship, access, control, ownership, and security over land are negotiated (Verma 2014: 54).

			This chapter explores the role of socially dominant groups and state bureaucrats in consolidating and expanding landholdings and selling or leasing them out to new investors, building on Borras and Franco’s (2012) distinction between the de jure and de facto management of private property in land. It specifically looks at how this experience shaped particular gender advocacy strategies during Vanuatu’s land reform process of the mid to late 2000s.

			Land Grabs and Vanuatu

			Vanuatu’s ‘land grab’ experience is one of weakly enforced land legislation, unlike cases in the African region, and more recently in Papua New Guinea, where the government has strongly exerted its authority in facilitating large-scale land transactions for extractive industries. Vanuatu’s ‘zone of abandonment’ in land governance, exemplified by the limited state oversight of land lease transactions negotiated between customary landowners and interested lessees—both foreign and domestic—is a direct product of Vanuatu’s dual land governance system. The enshrining of customary land governance in the Constitution, combined with weak state legislation and regulation, has done little to protect traditional groups from the removal of their access to large tracts of land.

			During the late 1990s through to the early 2000s, limited state monitoring enabled exponential growth in land transactions, mostly for speculative purposes. While almost 10 per cent of Vanuatu’s land is under leasehold, this is primarily for residential purposes, reflective of the unique real estate emphasis of the ‘land rush’ during the early 2000s (Scott et al. 2012). The rising tensions between customary land groups and within families, as people—most often women—found themselves suddenly prevented from accessing garden lands, were the subject of much media coverage throughout the 2000s (see Kaloris 2009). Recognising the escalation of land conflict, the Vanuatu Cultural Centre convened a National Self-Reliance Summit in 2005, which led to a National Land Summit in 2006, hosted jointly with the Vanuatu government and the Malvatumauri (National Council of Chiefs). The National Land Summit passed 20 resolutions, committing the country to a long-term land reform process (Regenvanu 2008).

			I was drawn into the land reform policy dialogue for both personal and intellectual reasons. As a mixed-race Ni-Vanuatu woman, I was aware that land had always been something that my male relatives talked about, not me. But in 2001, I became involved in researching traditional resource management for the Vanuatu Cultural Centre, which sparked an interest in researching the practical adaptations that occur when various pressures on community land management are prevalent. In the course of conducting research in the peri-urban village of Mele (for a Masters in Geography), it became apparent that I could not ignore the nexus between traditional and state land governance systems. By the time of the 2006 National Land Summit, I was one of only a small handful of women engaged in high-level discourse on this subject. This privilege was in part due to my previous employment at the Vanuatu Cultural Centre, my personal contacts within the Ministry of Lands from conducting my research, and my new job in the Australian government’s Pacific Land Initiative.5

			While the ‘land grab’ in Vanuatu has largely been facilitated by internal—primarily indigenous—actors (the ‘masters of modernity’), certain stakeholders were still focused on the popular framing of land reform to address the threat of foreign-induced land grabs. Framing the land reform process as a battle of ‘us versus them’, or ‘Ni-Vanuatu versus foreigners’, failed to recognise the role of indigenous middlemen, and did not allow for the heterogeneity of customary groups, nor the local political dynamics that shape land governance. This demarcation conceals women’s rights behind a wholesale image of customary land tenure, and diverts public attention from the more pervasive challenge of local elite capture of custom and formal land governance processes. As a Ni-Vanuatu woman familiar with what Hall, Hirsch and Li (2011) call the ‘intimate exclusions’ that occur within customary land practice, I regularly advocated for a focus on indigenous facilitation of land grabs, but popular media rhetoric continually presented Ni-Vanuatu as victims of land decisions, belying the active role that Ni-Vanuatu men played in creating situations of land alienation. This framing challenge continues to the present day (Simo 2013).

			Gender and Land Context

			Eight years ago, my colleague Ketty Napwatt and I stood before an audience of 3,000 men in the national meeting hall of the traditional leaders who had gathered for the 2006 National Land Summit. This was my first public moment advocating for the protection of women’s land rights—to speak about the unspoken. Until then, I had been working as a ‘behind-the-scenes’ policy maker, gathering evidence and applying it to Vanuatu’s long-term land reform process. In Vanuatu culture, women do not speak before traditional chiefs; we certainly do not speak publicly in traditional meeting spaces, and we are invisible in land decisions. How then can we get women’s perspectives included in the national land reform agenda when the space is typically male-dominated?

			Introducing gender rights into the public discourse around land was not only made difficult by cultural attitudes and gendered roles, but also by the modalities of communication. A 2012 survey of citizens’ information needs (InterMedia 2013) highlighted that the most preferred method of sharing information about land issues was in person (81 per cent), while radio was the second preferred method (68 per cent). If a trusted source is someone you know, the potential for distortion or influence in information flows is large. Any attempt to help increase women’s awareness of their rights to land has to consider how to utilise these communication preferences. Addressing men, as the gatekeepers of knowledge and land decisions, is a prudent way to start to tackle the complex issue of land rights protection for Vanuatu’s women.

			A Boost for Women’s Land Rights: Passage of the Land Reform Act Amendments

			The recent amendments to the Land Reform Act signal an important step towards enhanced gender inclusion in the state and customary administration of land. The legislation6OEBPS/image/fig0703.jpg
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NOTICE OF DIRECT GRANT UNDER SECTION 102

L, Pepi $. Kimas, OL., Delegate of the Minister for Lands and Physical Planning, by virtue
of the powers conferred by Section 102 of the Land Act No. 45 of 1996 and all other
powers enabling me hereby directly grant a Special Agriculture and Business Lease to [A]
over the land described in the Schedule hereunder.

1 The lease shall be used bona fide for the purpose specified in the Schedule.

2 The lease shall be for a term specified in the Schedule commencing from the date
when the land was leased from the customary landowners to the State under
Section 11 of the Land Act 1996.

3 The lease shall be rent-free for the duration of the lease.

4. Provision of any necessary casements for electricity, water, power, drainage and

sewerage reticulations.

SCHEDULE

A Special Agriculture and Business Lease for a period of [number] years over all
that piece of land known as “[B]" surveyed and legally described as Portion [number],
Milinch of [C], Fourmil of [D] in [E] Province with an area of [number] hectares as
registered on Survey Plan Catalogue