CONTROL BY LAW
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the Chinese Communist Party (CCP) in late 2012, he
began to develop a political platform called ‘gov-
erning the nation in accord with the Law’ — yifa
zhiguo 1% %7 H. The term yifa zhiguo had already
entered public discourse under President Jiang
Zemin in 1996 and was enshrined into the Con-

stitution in 1999. The Xi leadership has infused it
with fresh ideological qualities, creating a more in-
timate relationship between law and politics than
was the case when the phrase first came into use
twenty years ago.

WHEN XI JINPING WAS INSTALLED as leader of
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Chairman of Everything, Xi Jinping
Photo: Foreign and Commonwealth Office, Flickr

In Xi’s yifa zhiguo platform, ‘reform’ and ‘party leadership’ are pro-
moted and sold as inseparable. In a speech marking the ninety-fifth anni-
versary of the founding of the CCP, on 1 July 2016, Xi Jinping declared that
‘“reform” and “rule of law” are like the two wings of a bird or two wheels
of a vehicle ... The core meaning of governing the nation in accord with
the law is that it organically unifies the idea of “upholding the primacy
of party leadership” with “making the people the master of the nation”.”

Yifa zhiguo is being advanced through various judicial reforms that
encourage transparency and help to give judges greater credibility in the
eyes of the public. But it is also playing out through a renewed war on
human rights lawyers, dissenters and NGOs as well as corrupt officials.
Xi’s version of yifa zhiguo unfolded in the justice realm in both these areas
in 2016: reform through ‘quality control’ and repression through social

control.



Holding High the Yifa Zhiguo Banner

Xi Jinping’s vision for yifa zhi-
guo encourages Chinese citizens
not just to respect the law but
to actually ‘worship the Con-
stitution’ Z# &2 This is dif-
ferent from previous calls by
some independent thinkers in
China to respect the Constitu-
tion, which they take to stand
for the rights of the citizen. (See
the China Story Yearbook 2015:
Pollution, Chapter 2 ‘The Fog of
Law’, pp.64-85.) The Constitution
here stands for the supremacy and centrality of the Party, as its pream-
ble gives the Party authority to lead the nation. Xi wants to place lead-
ership by the Party at the centre of governance in China and he is doing
this by promoting ‘party rule in accordance with the law’ yifa zhizheng
R % B and yifa zhiguo as one and the same thing.

In late 2015, the Party’s Propaganda Department ¥ =4
2k sought to cement the association between the Constitution and

4 December 2015: Zhengzhou ates China’s
second Constitution Day
Photo: Xinhua

yifa zhiguo by declaring 4 December to be both ‘Constitution Day’ % &

B and ‘Rule of Law Propaganda Day’ %74 E4% B. This followed a de-
cision that month by the Ministry of Justice &) %3¢ to make ‘the lead-
ership of the Party over the legal system’ the centerpiece of its prop-
aganda work over the following five years. Wu Aiying %% 3%, the
Minister of Justice, announced at the time that the promotion of yifa zhi-
guo through the justice system aimed ‘to integrate legal dissemination and
rule of law propaganda work into the Party’s overall governance plans’,
with the central message being that ‘the Party leads, the National People’s
Congress supervises, and the government implements policies’.®
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‘Rule of law propaganda
work’ %74 E4 T4E is a respon-
sibility shared by courts, pros-
ecution agencies, and police. It
operates in unison with ‘law dis-
semination and education activi-
ties’ & 7%# % &30, which are the
remit of the Ministry of Justice
and the Party’s Propaganda De-
partment. On 28 April 2016, the
National People’s Congress (NPC)
endorsed the Seventh Five-Year

g:éfglgstv'vf;;eh;: ;Irigﬂng Legal Law Awareness and Dissem-

ination Campaign £33 F %3

(2016-2021), confirming that yifa zhiguo and the Constitution would be at

the centre of the Party’s propaganda work on legal issues for the next five
years.

Aiming for ‘Fairness’ and ‘Efficiency’ in Sen-
tencing

Xi’s yifa zhiguo agenda signals a change in how crimes are punished with-
in China’s legal system. Since October 2014, judicial authorities have been
trialling various ways to optimise the allocation of resources to improve ef-
ficiency in the way they handle cases of minor crimes. In September 2016,
Supreme People’s Court & & A K 2 % (SPC) Chief Justice Zhou Qiang J] 5%
announced new pilot programs aimed at dealing with minor crimes with
‘fairness’ - iE and ‘efficiency’ # % .4

Also in September this year, the NPC formally approved the intro-
duction of plea-bargaining pilot programs in eighteen cities across China.



When the Party abolished the notorious and much-maligned, police-run
‘Re-education Through Labour’ (RETL) % #% system in December 2013 (See
the China Story Yearbook 2014: Shared Destiny for details), it risked lum-
bering an already overburdened court system with even more cases, most
of them relatively minor in nature (for example, petty theft, prostitution,
and possession of a small amount of illegal drugs). Plea bargaining is a
sensible solution. Just as in countries with common law — for example,
the US, England, Wales, and Canada — if a suspect voluntarily confesses to
a crime, the prosecutor can recommend a more lenient punishment than
would be the case if the suspect pleaded not guilty and the case had gone
to trial.

As for more serious crimes, legal experts note an emerging trend of
tougher punishments for major drug crimes, including execution, and
continued use of the death penalty for homicide cases that are deemed to
have had a significant impact on social order. It seems that the regime is
beginning to pull back slightly on the more lenient ‘harmonious justice’
agenda of the Hu Jintao #4% /% era (2002-2012) that recognised a greater
variety of mitigating circumstances to consider in sentencing.

For instance, in November 2016,
the SPC approved the death sentence
for the rural worker Jia Jinglong 3 #X
%, found guilty of murdering a local
official who had ordered the forced
demolition of his family’s home. Jia
had been the victim of unlawful in-
timidation and beatings when a team
of unidentified people demolished the
house. Local police observed the beat-
ings and filmed the incident but did

. . Jia Jinglong: sentenced to death
not step in. In the months following | hoto: hkot.com
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the incident, Jia’s petitions for adequate compensation were repeatedly
ignored. An online uproar followed the SPC decision, with people arguing
that the failures of the system to acknowledge Jia’s rights or even give him
a hearing had driven him to desperation.

This is a subject that resonates with people in cities and the country-
side alike, as forced demolitions have for decades led to frequent conflict
and abuse. High-profile Chinese legal experts waded into the debate, ar-
guing that nowadays courts routinely accept a range of mitigating circum-
stances in deciding the fate of convicted murderers. His case was an obvi-
ous example of provocation that not so long ago would have resulted in a
‘suspended’ death sentence, which would have been converted into a life
sentence after two years. Even the conservative Global Times argued that
Jia should not be executed.> As arguments against the death penalty for Jia
reached fever pitch in the days leading up to his execution, the Party shut
down the debate. A People’s Daily editorial warned against online public
opinion hijacking the debate, said that citizens should trust the law and
their opinions should not contradict those of the authorities.®

It did not escape people’s notice that Jia Jinglong and other ordinary
citizens are rarely afforded the same opportunity for fairness or leniency
in sentencing enjoyed by many corrupt officials. Since the anti-corruption
campaign began three years ago, over eighty senior officials have been
prosecuted but none have received the death penalty for corruption-
related crimes, no matter how egregious. For instance, on 17 October, Wei
Pengyuan #iM5iZ, the former deputy director of the National Energy Ad-
ministration, who had embezzled over 200 million yuan from the public
purse (they found the amount in cash at his house), was given a suspended
death sentence.” Many officials have blown the whistle on colleagues and
confessed their own crimes on state television in exchange for a degree of

‘fairness’ that was out of reach to Jia.



Wei Pengyuan: embezzled more than 200 million yuan
Source: YouTube

Reforming for Quality Control

When Xi Jinping declared in July 2016 that ‘reform’ and ‘rule of law’ are
like ‘the two wings of a bird’, he also stressed: ‘It is the Party that must lead
all rule of law activities including legislation, law enforcement, adminis-
tration of justice and law observance’.® By ‘Party’, he was referring to the
central leadership with himself at the helm. Judicial power is thus shifting
away from local courts and back into the hands of top judicial authorities
in Beijing (see the China Story Yearbook 2015: Pollution, Chapter 2 ‘The Fog
of Law’, pp.64-85). The centre can control the reform agenda more effec-
tively if it limits the power of local political and judicial authorities to act
independently. This is part of an effort at ‘quality control’ of lower level
political and legal authorities to prevent further erosion of faith in the
Party due to corruption and other failures of the system at the local level.
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Since 2015, a new po-
litico-legal catchphrase has
emerged: ‘placing the trial at
the centre’ —F #| A F 4. Ac-
cording to SPC Deputy Presi-
dent Shen Deyong #L7%%K, this
is intended to break the long-
standing custom of ‘investiga-
tion-centered-thinking’ YA &
A %3 in favour of the rigor-
'S:::;:Dcehyi:;fr‘;::cing the trial at the centre’ ous testing of evidence through
the trial process.’® On 10 Octo-
ber 2016, the SPC, the Supreme People’s Procuratorate & & A K& 5 1%,
the Ministry of Public Security /~43F, the Ministry of State Security
%43, and the Ministry of Justice issued a Joint Opinion summarising
the importance of developing a trial-centred litigation system.!* This aims
to shift local functionaries’ mindsets about the value of a court trial, and
stresses the importance of collecting a greater variety of evidence that can
be tested through cross-examination in the courtroom. These reforms are
intended to ‘standardise’ #.7&4t judicial practice across China and to pre-
vent the kind of miscarriages of justice that were common when the focus
was on the investigation itself. The goals of the reforms include:
+ ensuring that evidence is untainted
+ encouraging witnesses to testify in court, thus testing their evidence
through cross-examination
« emphasising that the burden of proof lies with the prosecution
- giving defendants access to a lawyer and giving lawyers access to de-
fendants’ case files
» understanding that the standard of proof requires excluding reasona-
ble doubt
« ensuring that only lawfully obtained evidence can be presented at trial
« improving the legal aid system.



The standardisation of judicial decision-making aims to bring a more
unified approach to justice in China, so that ‘similar judgments are made
for similar cases’ F] % FF] #] across the nation. One of the most successful
attempts in 2016 to improve oversight mechanisms and transparency and
to standardise judicial practice has been to develop online access to trials
and live coverage of selected trials. The SPC is now promoting the discrim-
inate use of cameras in Chinese courts, including in its own courtrooms in
Beijing.!? As Susan Finder reported on her influential blog Supreme Peo-
ple’s Court Monitor in July, provincial courts across the country are now
uploading many of their cases to the Internet. Cameras and live streaming
are a key component of the SPC’s ‘smart courts’ program, which itself is
part of a larger e-services initiative that includes online case registration
and online petitions.'® The latter refers to official complaints that citizens
lodge against local government or court rulings.

Live streaming of (hand-picked) court cases has the additional ad-
vantage of helping lawyers, prosecutors, and judges in less-developed

EEE

Live streaming of a Chinese court hearing
Source: supremepeoplescourtmonitor.com
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THE STATE COUNCIL INFORMATION OFFICE,RR.C.

The State Council Information Office issued its first White Paper on human rights
Photo: Liu Jian

areas understand how to cross-examine witnesses in court and to learn
about other ‘trial-centred’ processes. The SPC estimates that by 2018,
around 3,500 courts will participate in the live streaming of over one mil-
lion cases.

China has approximately 200,000 judges. In 2016, they heard over
seventeen million cases and their workload has been increasing.® As
part of the overall yifa zhiguo reform package, SPC authorities in Beijing
are also removing many legal staff in local courts who hold the title of
‘judge’ but in reality only perform bureaucratic tasks, thus further over-
burdening remaining staff. Beijing authorities’ repeated promises to im-
prove work conditions for the judiciary have not been enough to stop the
haemorrhaging of judges from the system in recent years. According to
one report, over one thousand judges have recently resigned, citing the
burden of their caseloads, insufficient remuneration, lack of community
respect for the profession, and lack of promotion opportunities as their
main reasons.'¢

Notwithstanding the problem of a decreasing number of judges, this
suite of reforms is part of a larger parcel of initiatives aimed at bolster-
ing the credibility of the judicial system in the eyes of the public through
increasing the perception that it is fair and efficient. This would have the
additional but not incidental benefit of encouraging those with civil and
economic complaints to make the courtroom, not the streets, the site of
dispute resolution, thereby allowing the state to better control petitioning,
dissent, and discord.



On 12 September 2016, the State Council Information Office & %
e #7 | 7~ % issued its first-ever White Paper on the subject of the ju-
dicial protection of human rights. Since they were first issued in 1991,
China’s yearly White Papers, which are primarily aimed at a foreign
audience, have consisted of general descriptions of China’s progress in
economic, social, and cultural rights. For the first time, the 2016 White
Paper created a direct and explicit link between human rights achieve-
ments and judicial guarantees, implicitly linking judicial reform with
state legitimacy. It emphasises how the judiciary is being strengthened
to provide human rights protections: ‘the judiciary is the last line of
defence to safeguard social fairness and justice, and judicial protec-
tion of human rights is an important part of human rights progress in a
country ... Strengthening judicial protection of human rights will continue
to be a major task in implementing the rule of law.” It is also remarkable
that the White Paper devotes an entire section to the ‘Legitimate Rights
and Interests of Detainees’, a sensitive topic not central to political prior-
ities.'” Specifically, it urges more effective supervision over prisons and
detention centres to increase the transparency of law enforcement in this
area and prevent illegal interrogation and forced confessions. The White
Paper also promotes the standardisation of practices regarding sentenc-
ing, commuting, parole, and the establishment of an open national free-
dom of information network.

Controlling Dissent Through Law

As constructive as these new developments may be, they do not signal a
tectonic shift in the culture of China’s justice system, given the stress put
on the Party’s role. Improvements and reforms sit alongside a set-in-stone
politico-legal culture that relies on the supremacy of the Party and the
maintenance of social and political stability. As in the past, the Party-state
is using its politico-legal organs to fight against what the Party identifies
as major threats to the nation, including corruption, crime, and dissent.
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In 2015, (see the China
Story Yearbook 2015: Pollution,

03 '@;E@?ﬁﬂﬁuﬁﬂfﬂiﬁjﬁ Chapter 2 ‘The Fog of Law’,

g:;:ﬁ]iu:rgt?: crackdown continues pp.64-85) we reported on the

plight of Chinese human rights
lawyers who were taken into custody or ‘disappeared’ at the hands of the
authorities in July and August that year. This large-scale action against
lawyers, legal staff, and rights advocates seeing some arrested on charg-
es of ‘picking quarrels and provoking troubles’ and ‘inciting subversion
of state power’ is now known among international observers as the ‘709
Incident’, 709 referring to 9 July 2015, when the Party first launched the
repressive crackdown. One year later, eight of the lawyers, their assis-
tants and other activists associated with them were still detained pending
trial. Six were sentenced at first trial and twenty-six have been released
on bail.®* Within one week in August 2016, four of the detained lawyers
and human rights activists appeared in televised trials confessing to their
crimes and denouncing themselves as instruments of anti-Communist
Western forces.!* A municipal court in Tianjin Second People’s Interme-
diate Court sentenced lawyer Zhou Shifeng /2 #4% to seven years’ impris-
onment for subversion of state power, activist Hu Shigen #f.% #& to seven
and a half years, activist Zhai Yanmin # % K. to a suspended three-year
prison term, and activist Gou Hongguo # # E to a three-year suspend-
ed sentence. Chinese domestic media gave their trials an unprecedented
amount of publicity.?’ Convicting lawyers and activists for subversion and
giving their trials such wide publicity is unprecedented. It may indicate
the desire of the government to delegitimise the lawyers’ defence of their
clients’ rights, in some cases, by smearing them with the charge of being
under foreign influence. Presumably, this is to warn those who would use
the courts to fight for their rights or those of their clients against the inter-
ests of the state that they will be considered to have done so for political
purposes — and that there are grave risks to such actions.?



Foreign Influence on Trial

t Ft .'II
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Still from five-minute video: ‘If you want to change China, you need
to step over our dead bodies first’
Source: YouTube

The subject of foreign influence is a very sensitive one. Over a few days at
the end of July and the beginning of August, more than ten state-owned
media outlets within China, including the micro-blogging networks of the
Supreme People’s Procuratorate and the Communist Youth League, ran
a video accusing the US of providing support to human rights lawyers as
well as separatist movements in Tibet, Xinjiang, Taiwan, and Hong Kong.
The five-minute video, titled ‘If you want to change China, you need to
step over our dead bodies first’,?? depicted the US sowing dissension and
internal unrest in Iraq, Libya, Egypt, and the like, promoting the theory
that it has similar intentions in China. While Chinese media has previ-
ously accused the US and other Western powers of providing aid to Chi-
na’s NGOs and civil society groups, this was the first time that a direct
line had been drawn between China’s human rights lawyers and the US
government. Praising the verdicts against the four legal rights advocates,
a 6 August commentary in the People’s Daily referred to the Chinese Con-
stitution: ‘Our nation’s Constitution points out in a clear-cut manner, that,
“The Chinese people must carry out the struggle against domestic and for-
eign hostile forces and hostile elements that antagonise and damage our
country’s socialist system”.” This ‘aggressive discourse’ — as China Media
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Project director Qian Gang #.4% defines it — is a strong reminder of the
way that language was used in the Maoist era at times of real or perceived
vulnerability for the CCP.2

Opposition toward perceived Western interference in Chinese affairs
is also manifest in the Law on the Management of Foreign NGOs’ Activ-
ities 3F9ME BURF 2R 835 R /&30 % 3 7% within mainland China, which the
Chinese legislature passed on 28 April 2016 (and which came in force on
1 January 2017). Two previous drafts of the law had been introduced in
December 2014 and in May 2015 (see the China Story Yearbook 2015: Pol-
lution, Chapter 2 ‘The Fog of Law’, pp.64-85). The law includes a number
of provisions that are extremely vague and is thus — from the perspective
of foreign scholars, NGOs, and civil society advocates — dangerously open
to interpretation by the Chinese authorities, which may use them to crim-
inalise a wide range of activities that they may deem politically sensitive.
A particularly problematic aspect of the law is that it places foreign NGOs
under the control of public security organs rather than the Ministry of
Civil Affairs, which had previously been responsible for all Chinese NGOs.
(See Forum ‘Meet the State Security: Labour Activists and their Control-
lers’, pp.65-72.) The law, which emphasises national security, assumes
that foreign NGOs potentially threaten both security and social stability.

Control over civil society is of paramount importance to the Party
under Xi. On 21 August, the Party Central and the State Council issued
an ‘Opinion on Domestic Civil Society Organisations’ to accompany the
Charity Law issued on 31 August, which allows for direct registration of
certain types of civil society organisations without the need for an official
sponsoring organisation as required in the past. The Opinion also stresses
the importance of the Party’s control over civil society organisations and
their founders, who will be requested to undergo ‘political education’. It
also emphasises the need to ‘strengthen and standardise’ the international

contacts of domestic civil society groups.



Conclusion

Xi Jinping’s yifa zhiguo platform reframes reforms of the justice system to
correspond with the Party’s broader goals to: strengthen political control
over legal matters, re-centralise power, standardise decision-making, and
bolster credibility. The Party’s interpretation of ‘rule of law’ is highly le-
galist. It works against those individuals in society who interpret values
such as fairness and justice differently from the Party. We see a repressive
legalism on display in the way that the Xi leadership is crushing rights
lawyers and interpreting their pleas for justice as political subversion. At
the same time, we are also witnessing impressive attempts to reform the
justice system and make it both fairer and more efficient.

This reform-repression dualism as expressed by yifa zhiguo presents
itself as an alternative to the dominant international understanding of the
rule of law. Through yifa zhiguo, the Party is doing nothing less than cre-
ating its own distinct interpretation of ‘justice’ and ‘rule of law’ as ‘core
socialist values’.

The Law on the Management of Foreign NGOs’ Activities came into force on 1 January 2016
Source: uscnpm.org
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‘BANNED’ IN 2015 AND 2016: FROM BON JOVI TO LIGHTBULBS, by Nick Stember

KEY

Obscenity é

Violence

Corruption

Public Safety

Superstition & .'
|
Religion

Politics

Science & Technology

Tibet

Environment &
Health

O+ © H

Other

2015

September
Two concerts: Bon Jovi in Shanghai and
Beijing 30

Twenty-two Muslim names in Xinjiang J.Q

October

Cars in Beijing for one day . +
Hiring third parties to author scientific
articles

2016

Ivory imports from trophy hunting . ¥ + January

Golf club memberships for Communist
Party Members

The American gothic horror film Crimson
Peak '@

November

Twelve-thousand ‘sensitive words’ from
the domain name registry .xyz #Q
Hundreds of third-party apps on TV
streaming boxes # @, a

Dozens of synthetic recreational drugs
®4 4

One beauty pageant contestant:
Canada'’s Miss World & 0

December

One academic monograph: Qin Hui's
& Moving Away from the Imperial
Regime & i 41 A

One-ride hailing service (Uber) on
WecChat ¥

Six online TV shows: Go Princess Go X
F4estirie B, The Lost Tomb % £ %7

Evil Minds <325 @ Wu Xin the
Monster Killer . %)% J Death Notify
W24 W Blind Spot KA AE T
One movie: Deadpool &,

February

‘Bizarre architecture’, forbidden by
new State Council urban planning
guidelines that follow up on Xi Jinping's
2014 remarks: ‘No more making bizarre
buildings' R& 44 Fixizas @
Foreign-owned media publishing online
from within China .¥,’Q

March

One online TV show: Addicted Lj&
for its depictions of homosexuality,
extramarital affairs, one night stands,
underage relationships, smoking,



drinking, adultery, sexually suggestive
ing, adultery, sexcally suggeet
clothing, and reincarnation &, .

April

All iTunes Movies and iBooks é; ﬂ
Discussion of the Panama Papers on the
Internetand TV

Children on reality TV .

One holiday: April Fools Day ®

May

Live streams of women eating bananas,
or wearing stockings and suspenders é,.
One Xinhua Op-Ed, for sexism: ‘Tsai Ing-
wen’'s Extremist Political Style May Be
Due to Singlehood’

June )

One popstar: Lady Gaga 35

One topic on the Internet and TV: the
probity of relatives of former Politburo
member and security chief Zhou
Yongkang, who was convicted for bribery,
abuse of power, and the intentional
disclosure of state secrets in 2015 ¥.Q

July
Production and sale of food made from
state-protected wild animals . ¥ +

One American pop rock band: Maroon 5 3%

One American movie: Ghostbusters
(though some reports suggest it wasn't
banned — the distributors didn’t think it
would do that well as Chinese audiences
hadn’t seen the earlier versions)

One British singer and actor, presumably
for her human rights activism: Jane Birkin
Betting on celebrity breakups and US
elections on Taobao

Pokémon GO #

Self-driving cars

August

Two concerts: Selena Gomez in Shanghai
and Guangzhou 3

Partial ban on K-pop idol concerts in
response to the deployment of the US-
developed THAAD ;missile system in
South Korea

Hoverboards and Segways on public
roads in Beijing and Shanghai

September

The Galaxy 7 phone on flights including
in check-in baggage

Incandescent bulbs

Two topics online: Xi Jinping G20 speech
gaffe (see Chapter 4 ‘The Language of
Discipline’, pp.123-127) and live streams
of the US presidential debate A
Surfing in Shenzhen ™

Religious profiteering J ¥

October

Reposting of Caixin’s online support for

lawyers

gal ban on K-pop idols (see August) .'Q
&,

Online gaming after midnight (proposed)

November

Forcing minors to participate in religious
(Islamic) activities in Xinjiang 0

Hong Kong pop star Denise Ho from
online music sites for pro-independence
views

Proposed extension of the smoking ban
to public spaces

December

Growing, processing, and selling GMO
crops for the next five years 'gl' p
Live streaming of unapproved games &,
.--*"-#

Sick chicks (poultry from additional bird
flu-affected countries)

Ivory trade and processing (by the end of
2017) wju

Christmas (celebrations by protestant
house churches in Zhejiang)

K-drama Hwarang (part of the ongoing
ban on South Korean popular culture)
Taiwanese filmmaker Wu Nien-jen, pop
musicians Bobby Chen, Dwagie, and
Vivian Hsu, and hardcore bands Chthonic
and King Lychee (ban likely to have been
putin place for some time) é; .Q



This text is taken from China Story Yearbook 2016: Control,
edited by Jane Golley, Linda Jaivin and Luigi Tomba, published 2017 by
ANU Press, The Australian National University, Canberra, Australia.





