2016%1R

STRATEGIC CONTROL R
Rebecca Fabrizi :

p

Chinese honour guards
Source: Wikimedia Commons




&
A CENTRAL TENET OF CHINA’S foreign policy
under Xi Jinping, according to his speeches, is

improving relations with its neighbours. China
has fourteen land neighbours: more than any other
country, and with some — India, Vietnam, and
Russia for example — their history is complicated.
Others, particularly North Korea, pose direct and
complex challenges. Its maritime neighbours,
meanwhile, include Japan, the Republic of Korea,
and the Philippines — US allies with which China
has tricky relationships. If Xi Jinping is to achieve
his stated goal of turning China into a ‘moderately
prosperous society’, and maintaining Communist
Party rule, a benign external environment will
supportdomestic progress. But claims of a ‘peaceful
foreign policy’ and pursuing better relations with
its neighbours sit awkwardly with some of China’s
other policies, such as that of building islands on
land features claimed by other countries, and even
on their continental shelves.
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Who Rules the Waves?

On 12 July, a tribunal convened under article VII of the United Nations Con-
vention on the Law of the Sea (UNCLOS) ruled against China in its dispute
with the Philippines over some land features in the South China Sea. This
coincided with Rodrigo Duterte — the ‘Filipino Trump’ — taking power in
Manila. The ruling looked like a momentous development in this seeming-
ly intractable matter, but also led a strategic pause in Asian diplomacy, as
China proved its skill at damage control through very proactive diploma-
cy, and claimant countries waited to see what US action might ensue.

As with other territorial disputes in Asia, the South China Sea dispute
has a very long history. The current uncertainty about ownership stems
partly from the 1951 San Francisco accords, which obliged Japan to re-
nounce its claims to the Spratly Islands # % ¥ and other conquered
islands and territories — but didn’t spell out who would then have sover-
eignty over them. China asserts sovereignty over every land feature within
its ‘Nine-Dash Line’, which is ambiguous but essentially covers all the land
features in the South China Sea. There are five other claimant countries.

In an attempt to clarify matters in its own favour, the Philippines had
filed fifteen submissions to the arbitral tribunal in January 2013. In July
2016, the court declined to rule on seven of these, and asked for clarifica-
tion on one. It ruled in favour of the Philippines on the remaining seven.!
The ruling was damning for China on all counts, even if the result has
made no difference to the situation on the water: China did not retreat
from its claims, either rhetorically or physically.

Beijing insists that the dispute
in the South China Sea is about
sovereignty, and as such should
be resolved through bilateral ne-
gotiations between the countries
concerned. Since China has also
said it can never compromise on
sovereignty, it is not clear what it
hopes to achieve. Despite Chinese
accusations to the contrary, the

Rodrigo Duterte . .
Image: Wikimedia Commons tribunal did not rule on matters of
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sovereignty, which are outside the remit of the UNCLOS. In fact, it explic-
itly declared that it would not ‘rule on any question of sovereignty over
land territory and would not delimit any maritime boundary between the
Parties’. Rather, it had looked at the issues over which it formally had ju-
risdiction, including the legal basis for the Nine-Dash Line (see the China
Story Yearbook 2015: Pollution, Chapter 6 ‘Belt Tightening’, pp.234-237). It
considered the status of the various land features of the Spratlys to resolve
the crucial question of whether any of these features could be considered
an island (capable of sustaining habitation in its natural state), and there-
fore entitled not only to twelve nautical miles of territorial waters, but also
to a two-hundred-nautical-mile Exclusive Economic Zone (EEZ).

The five judges argued that there was no basis in law for the Nine-Dash
Line. They concluded that the largest feature of the Spratly islands — ‘Itu
Aba’ or ‘Taiping Island’, which is currently controlled by Taiwan — was
not actually an island. (See Information Window, ‘Taiwan and the South
China Sea’, p.332-333.) This implied that none of the other features of the
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archipelago were islands either. The
judges ruled that any valid ‘histori-
cal rights’ — China’s key argument
for sovereignty — had been taken
into consideration by UNCLOS at
the time of drafting, leaving no pos-
sibility for a legal argument based
on abstract ‘historical rights’. The
tribunal also found that China had
L s infringed upon the rights of Filipino
Source:permanent Courtof Aritraton fishermen to fish around the Scar-

borough Shoal, and had caused mas-
sive environmental damage to the Philippines’ continental shelf through
overfishing of certain species.

China had consistently refused to accept that the tribunal had any au-
thority to adjudicate the matter. It argued, without evidence, that the tri-
bunal was covertly ruling on sovereignty, an issue the parties had agreed
to resolve through friendly negotiation. The Chinese government referred
to the tribunal as ‘political provocation under a cloak of law’, though it did
offer some national positions in the form of diplomatic notes.?

Throughout the proceedings, China called the credentials of the ar-
bitral judges into question in commentary across state media and official
statements. China had refused to appoint its own judge even though it had
the right to do so. The Philippines, therefore, requested the President of
the International Tribunal on the Law of the Sea (ITLOS), Shunji Yanai, to
appoint one on their behalf. Xinhua, in a news analysis titled ‘Shunji Yanai,
manipulator behind illegal South China Sea arbitration’, calls the ITLOS
President ‘rightist, hawkish, close to Japanese Prime Minister Shinzo Abe,
pro-American, unfriendly to China’.? Vice Foreign Minister Liu Zhenmin
%] ¥ X, also complained that none of the judges were Asian, and, therefore,
could not possibly understand the situation, speculating that they were
probably only motivated by Filipino money.* Diplomats and scholars from
the People’s Republic also claimed, without basis, that the tribunal exag-



NO ROCKIS AN ISLAND,
by Rebecca Fabrizi

The ‘island’ designation is valu-
able. Taiwan insists that Itu Aba
or Taiping Island (Taipingdao X-F
%) is anisland (dao # means ‘is-
land’) because it wants the rights
to fish, oil, gas, and any other
resources in a 200-nautical-mile
Exclusive Economic Zone (EEZ)
around the rock. China makes the same claim for Taiping Island. And with the prospect of
reunification with Taiwan in China’s vision of its future, Beijing has not objected to Taiwan
building infrastructure on the rock, including an airstrip, hospital, post office, and services
for the 200 people who reside there on a temporary rotating basis. (For the Taiwan perspec-
tive, see Information Window ‘Taiwan and the South China Sea’, p.323-333.) The tribunal
ruling gives the Philippines exclusive legal rights to, for example, extraction of hydrocar-
bons on the Reed Bank, which falls within the Nine-Dash Line, and partly within 200 nautical
miles of Taiping Island.

The precedent-setting designation of Taiping Island as a ‘rock” has implications for mar-
itime law all around the world. It may affect claims including Japan’s over the uninhabited
atoll Okinotiorishima in the Philippine Sea and US and French claims in the Pacific.

China cites the tribunal’s decision that Taiping Island is a rock as evidence of the flawed
nature of the entire decision. The judges relied on historical evidence and did not visit Taip-
ing Island themselves, believing that the current state of the island was unlikely to reflect
its natural capacity for sustaining human habitation. They noted also that the People’s Re-
public had strongly objected to such a visit through a letter from the Chinese Ambassador
to the Netherlands, addressed to the judges, on 6 February 2015.5

Taiping Island
Source: ocean,skywalker, Flickr

gerated its association with the Permanent Court of Arbitration (PCA) and
ITLOS. In reality, it was convened under article VII of UNCLOS using the
administrative services of The Hague PCA, in the same format used for
most maritime dispute resolutions, and was the only legal option available
to the Philippines in this case. That various media used the shorthand ‘PCA
tribunal’ was not the fault of the judges.

China had strongly pursued its claim to the South China Sea islands
through the year, leading critics to accuse Beijing of wanting to create a
‘Chinese Lake’,f controlling all the waters within their Nine-Dash Line,
and, thereby, all navigation through the area. This would constitute a
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clear challenge to the US and oth-
er countries’ concepts of their own
navigational rights in the area and,
by extension, national interest.
And yet, China’s approach has
seemingly proved effective. It has
successfully constructed over thir-
teen square kilometres of land on
the seven features it controls in the
Spratly Islands, according to the
Pentagon’s 2016 report on China’s

An airstrip and aircraft hangar on Mischief Reef,

from the CSIS Asia Maritime Transparency Initia- mﬂitary_ This is around ninety-ﬁve
tive, captured on 21 July 2016

Source: amti.csis.org percent of the total land reclama-

tion in the area. China had an-
nounced in June 2015 that the construction phase was over. This appears
tobe the case. Instead, 2016 saw installation of facilities including airstrips,
aircraft hangars, radar and missile systems, and lighthouses. The longest
airstrip, on Subi Reef (# Z &) is 3,250m long, much more substantial than
the airstrips operated by the other claimant countries, and theoretically
capable of landing a Boeing 747. It can handle any plane of the People’s
Liberation Army Air Force fleet. Hainan Airlines conducted a civilian test
flight landing on Subi Reef on 13 July, the day after the tribunal ruling.

In January, Vietnamese Foreign Ministry Spokesman Le Hai Binh ac-
cused China of violating Vietnamese sovereignty by landing a plane on
Fiery Cross Reef, a land feature of the Spratlys that is also claimed by Tai-
wan and the Philippines. China asserted its sovereign right to make the
test flight on the new airstrip, and followed up with further test flights.

Sporadic ‘freedom of navigation operations’ during the year by the
US, supporting former President Obama’s assertion at the US-ASEAN Sum-
mit in February that ‘the United States will continue to fly, sail and op-
erate wherever international law allows’, did not seem to affect China’s
behaviour.” Press reports in July indicated that, when he met Xi Jinping



in Washington in March, Obama had put further pressure on the Chinese
president to rein in China’s construction activities in the South China Sea.?
This followed US intelligence reports that suggested China was preparing
to reclaim land on Scarborough Shoal (claimed by China, Taiwan, and the
Philippines). Some US commentators claimed that the conversation be-
tween Obama and Xi led to China’s decision to avoid further, overt prov-
ocation in a year when a high priority was the successful hosting of the
G20 Summit in Hangzhou. The decision-making process in Beijing is too
opaque to know whether the conversation with Obama did, in fact, lead to
a change in plans. Certainly, Chinese leaders would never publicly admit
conceding to pressure from a US president. Nonetheless, although the Phil-
ippines reported the presence of dredging ships around the Scarborough
Shoal in September 2016, no building seems to have taken place there.

ASEAN continued to demonstrate its powerlessness following the
ruling. At the ASEAN Foreign Ministers’ meeting in late July in Vientiane,
Cambodia successfully prevented the group from making a strong state-
ment on the tribunal outcome. Cambodia — not a claimant, but a bene-
ficiary of Chinese largesse — had previously orchestrated ASEAN’s first
ever failure to issue a summit statement in 2012, also over language on the
South China Sea.

Obama and Xi greet each

(-J,)/\FJ o other at the G20 Summit in

it g Hangzhou
___ + % E] sﬁ "E':r A *E' ﬂ._l Lh% % Source: Official White House,
G20 HANGZHOU SUMMIT

photo by Pete Souza
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Codes of Conduct

In 2002, China was a signatory, along with the member states of ASEAN,
to a ‘Declaration on the Conduct of Parties in the South China Sea’, which
aimed to create the conditions for ‘a peaceful and durable solution of dif-
ferences and disputes’ between them, but which China and other claim-
ants have since seriously violated.® Following the tribunal ruling in July,
China announced a diplomatic push to achieve progress on the 2002 pro-
posal for a binding code of conduct in the South China Sea. Beijing called
a senior officials’ meeting for August 2016 in Inner Mongolia. The meeting
boasted of ‘several breakthroughs’ including an agreement to establish an
ASEAN-China ‘hotline’ for maritime emergencies, adoption of the Code for
Unplanned Encounters at Sea for the South China Sea, and a new deadline
for drafting the official code of conduct by July 2017.

The new Filipino President Rodrigo Duterte, meanwhile, came into
office keen to reset his country’s fraught political relationship with China.
He was at first reluctant to press the matter of the tribunal, and later court-
ed Beijing in a surprisingly enthusiastic fashion. During his October visit to
Beijing, he announced his ‘separation’ from the US, and his idea for a new
trilateral security relationship between Manila, Beijing, and Moscow. This
represented a new opportunity for China to negotiate with the Philippines
without US interference, despite misgivings among Chinese commentators
regarding Duterte’s likely consistency and even longevity in office, given
his controversial style. But above all, it meant that the Philippines did not
run a campaign for international support for enforcement of the arbitral
tribunal’s ruling, despite its resounding victory. China, for its part, claimed
that eighty-seven countries supported its stance that the situation should
be resolved through negotiation. Although this was an overstatement, it is
true that only the governments of the US, Japan, Australia, New Zealand,
Canada, Philippines, and Vietnam publicly stated that the tribunal’s rul-
ing should be enforced. Russia supported China’s position that the matter
should be resolved without interference from third countries (presumably
implying the US). China and Russia then conducted their first South China
Sea-based joint naval exercise. This took place off the coast of Guangdong



and far from any disputed
areas, but it carried sym-
bolic weight.

While international
attention was focused on
the South China Sea in
2016, China did not neglect
its claims on the Diaoyu
(or Senkaku) islands 47 &

Xi and Abe at the G20 Summit in Hangzhou % in the East China Sea,
Source: Xinhua

currently  administered
by Japan, and also claimed by Taiwan. (See China Story Yearbook 2015:
Pollution, Chapter 6 ‘Belt Tightening’, pp.214-239.) Chinese patrols by sea
and air continued through the year, reaching a peak in September with
the reported incursion of up to 230 Chinese fishing boats. Japan also com-
plained through diplomatic channels in November about the operation of
a Chinese drilling ship in disputed waters. Significant Chinese hydrocar-
bon exploration activity appears to be concentrated close to the median
line. Prime Minister Abe and President Xi held a thirty-minute bilateral
meeting in the margins of the G20 Summit in Hangzhou on 4 September.
Xi reiterated his position that the East China Sea dispute must be resolved
through negotiation, and Abe his view that a legal resolution was appro-
priate. It was their first meeting in over a year, and the atmosphere was,
perhaps, a little improved. Both leaders cracked a smile for the camera.

Trumping the United States

If China had had to choose between the US presidential candidates it would
have found it a challenge. Beijing has viewed Hillary Clinton as unfriendly
since her speech on human rights at the UN Women’s Conference in Huair-
ouin 1995, when she was First Lady.'° They also consider her as the architect
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of Obama’s Pivot to Asia policy, which they see asa
China-containment strategy. As secretary of state,
she consistently promoted democracy and hu-
man rights — profoundly irritating the Chinese
leadership.!* She also personally assisted the
blind ‘barefoot lawyer’ Chen Guangcheng % %
7% who escaped illegal house arrest in Shandong,

H ARD CHOIGES
i

fleeing to the US Embassy in Beijing and then on

o to New York while Clinton was in China for the

April 2012 Economic and Strategic Dialogue. In
her book Hard Choices, Clinton recounted her ne-
ard Choices gotiation of this tricky situation as an example of
Photo: torbakhopper, Flickr successful diplomacy that reflected the relative
stability of the US-China relationship. But Chinese analysts have privately
described it as a turning point: the public perception in China that the US
could control the outcome of a domestic political issue compelled the lead-
ership to adopt a more hard-line approach on national sovereignty and
relations with the US. So Clinton might not have been Beijing’s first choice.
On the other hand, Beijing also fears unpredictability. Interestingly,
there was some evidence in the run up to the election that Trump was a
more popular candidate in China than elsewhere in Asia — certainly, some
of the fake news circulating on American social media gained traction on
Chinese social media as well, as did the notion that Clinton was ‘crooked’.?
Trump’s campaign statements heralding the possibility of a new Ameri-
can isolationism, meanwhile, seemed to favour Chinese domination of the
western Pacific Ocean, and give it space to pursue a policy of gaining stra-
tegic centrality in Eurasia.’* What’s more, Trump’s populist but authori-
tarian style has shades of Xi Jinping and other leaders admired in China,
such as Vladimir Putin. (See Forum ‘Chinese Americans for Trump, the
“Genuine Petty Man™’, pp.313-315.) On the other hand, he attacked China
nearly as much as he did Mexico during the campaign — threatening a
trade war, and accusing China of currency manipulation.



Any illusion that this might have been pre-election bluster was quick-
ly dispelled. On 3 December, Trump took a call from Tsai Ing-wen, whom
he called ‘President of Taiwan’, breaking with nearly four decades of dip-
lomatic tradition on both counts (the direct contact, and the use of the
phrase ‘President of Taiwan’ rather than an appellation such as ‘Taiwan-
ese leader’). The President-elect’s ensuing series of tweets and then an in-
terview with Fox News on 11 December made it clear that he was deter-
mined to stay on the offensive with China — and that he was making it up
as he went along. He said that the US should make its ‘One-China Policy’
conditional on a larger deal including trade, apparently oblivious to this
most important red line for China. The Taiwan issue, if badly played, is
more likely to precipitate conflict in East Asia than any of the other many
flashpoints.™ But Trump (and his advisors) apparently had no understand-
ing of — or interest in — the fact that a resolution of Taiwan’s status would
always be much more important to Beijing than good relations with the
US. On 5 December, China, with Russia, vetoed a United Nations Securi-
ty Council motion requesting a seven-day ceasefire to allow civilians to
flee the Syrian city of Aleppo — essentially condemning many of them to
death. This reversed an apparent trend of putting some distance between
themselves and Putin’s support for Assad’s brutality, and may have been
designed to show Trump that China can also play hardball.

And yet, Trump has also dismantled the Trans-Pacific Partnership on
trade. This is good news for China, as it pushes its rival plan for a Regional
Comprehensive Economic

“'I: Donald J. Trump

The President of Taiwan CALLED ME today to
wish me congratulations on winning the the end of the Asia pivot,

Presidency. Thank you! . . .

o g which China finds direct-
= B vl 3 F . .

st 105 MPMEDRNS LB ly threatening to its own

Partnership. It could even
mean the beginning of

security and ability to

pursue direct diplomacy
Trump's tweet about his phone call from Tsai Ing-wen . . .
Source: Twitter with its neighbours. Any
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Chinese military on parade
Source: Wikimedia Commons

weakening of American security guarantees to regional partners such as
South Korea and Japan also creates opportunities for China to advance its
interests in territorial disputes. China will be able to secure its dominant
place in the region, not least through its massive program of economic
diplomacy, the ‘One Belt One Road Initiative’.

Chinese commentators have publicly expressed reservations about
whether China, now looking surprisingly like it may become the world’s
most vocal proponent of free trade and climate security, is fully ready and
willing to take on a leadership role in global governance.?® China’s GDP per
capita, at around US$8,000, is still four times less than that of the Europe-
an Union and around seven times less than that of Canada and the US. It
still faces substantial challenges related to low economic development and
high levels of inequality.

As for China’s military, as economic growth slows, so must the growth
of the defence budget. It only increased by 7.5 percent in 2016, leaving it
at 1.9 percent of GDP, which is below the NATO two percent target, and
well below the US level of around 3.5 percent (or forty percent of total mil-
itary spending worldwide). China’s per capita military spending is around
twelve times lower than that of the US. China now has the ability to pro-
tect its interests in the region by imposing unacceptable costs on those
who threaten them, but this is a far cry from being able to project power
globally.



Still, it was only in 2014 that former President Obama accused China
of being a free-rider on the international system. China has since then es-
tablished its own international financing body — the Asian Infrastructure
Investment Bank. It is the third biggest lender to the World Bank, and has
made significant pledges to the United Nations, albeit limited to areas of
specific Chinese interest.® China even succeeded in persuading the Inter-
national Monetary Fund to include the renminbi as a reserve currency in
2016, despite it not meeting the criteria of being freely tradeable and with-
out capital controls —a significant change to the rules of the global econom-
icorder. Under Trump, the US may well remove further obstacles to China’s
steady pursuit ofincremental policies that will reshape and even control the
global order.
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TAIWAN AND THE SOUTH CHINA SEA, by Richard Rigby

The People’s Republic of China’s (PRC) South China Sea (SCS) claims, including the Nine-
Dash Line, derive entirely from those of its predecessor regime, the Republic of China. To
this day, the Republic of China (Taiwan) has not resiled from any of these claims. Indeed, the
Taiwanese claims are slightly larger, as they include the original Eleven-Dash Line, as drawn
in 1947. The PRC subsequently reduced this by ceding a part of Taiwan's original claim to
its fellow communists in Vietnam. Taiwan, both before and after 1949, has remained in
effective control, including a military garrison, of the Dongsha/Pratas archipelago, to which
there are no ‘non-Chinese’ claimants. It also occupies and garrisons the single largest fea-
ture of the contested Spratlys — Taiping Island (Itu Aba).

Former president Ma Ying-jeou %37t and his Kuomingtang (KMT) administration
pursued these claims (and similarly Taiwan's claims in the East China Sea, particularly the
Diaoyutai [Diaoyu in PRC parlance]/Senkaku islands), with considerable vigour. A major and
long-running exhibition devoted to the Taiwan’s SCS claims was mounted in Taipei in 2015,
accompanied by a very substantial publication issued by the Ministry of the Interior, titled
Compilation of Historical Archives of the Southern Territories of the Republic of China ¥ #
KB %22 A EE.

At the same time, Ma sought to promote his own plan for the peaceful resolution of the
various SCS territorial disputes, and despite the virtual identity of Taiwan's and the PRC's
claims, refused to join any form of united front with the PRC against other claimants. In the
closing months of his presidency, Ma was also very active in seeking to establish the identity
of Taiping Island as an island in fact and not just name (with consequent implications under
the UN Convention on the Law of the Sea for its own 200-nautical-mile Exclusive Economic
Zone). He himself visited Taiping Island, with a large contingent of journalists, attracting
criticism from the US, which saw his actions as ‘extremely unhelpful’.

Due to Taiwan’s lack of international recognition as a sovereign state, it was not able to
participate in the arbitration proceedings of the UNCLOS tribunal launched by the Philip-
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pines against the PRC, although
a submission was made to the
tribunal by a non-governmen-
tal group of lawyers arguing
the case for Taiping Island. The
tribunal rejected virtually all of
the PRC's, and hence Taiwan's,
historic claims regarding the
SCS (but did not rule on the sov-
ereignty of the various features
within the SCS). It also found
that Taiping Island was not, in
fact, an island, but only a ‘rock’,
therefore excluding claims to the
exclusive use of its territorial sea and fishing waters. The tribunal’s findings attracted fury
from both ‘blue’ and ‘green’ camps in Taiwan, specifically over the nature of Taiping Island,
and more generally for the perceived lack of respect shown to Taiwan by the tribunal, in
particular its reference to the ‘Taiwan authority of China".

Despite this reaction, many expected that the newly elected Democratic Progressive
Party (DPP) administration of President Tsai Ing-wen would take a much softer line regard-
ing the SCS, given its greater stress on Taiwan per se rather than issues tied up with the
historic attributes of the Republic of China. However, this has not been the case. Tsai reject-
ed the tribunal’s ruling, saying it ‘severely infringed’ Taiwan’s SCS rights, and despatched a
frigate (which she briefly boarded) to patrol the SCS as a reaffirmation of Taiwan’s determi-
nation to defend its national interests. Subsequent activities have included a visit to Taiping
Island by a flotilla of fishing boats in late July, and by the Interior Minister in mid-August.

On 29 November, the Taiwanese Coast Guard Administration conducted a humanitari-
an assistance and disaster relief operation on Taiping Island and surrounding waters. The
exercise involved three aircraft, eight vessels, and 336 personnel. Apart from the Coast
Guard, participants included contingents from the Ministries of Transportation and Com-
munications, National Defence, Health and Welfare, and the National Rescue Command
Centre. The official press release from the Ministry of Foreign Affairs said this took place
in accordance with President Tsai's SCS policy, which consists of the following four points:

Taiwanese fishermen protest to protect Taiping Island
Source: Wikimedia Commons

* Disputes in the SCS should be peacefully resolved in accordance with international law
and the law of the sea, including UNCLOS.

* Taiwan should be included in multilateral mechanisms aimed at settling disputes.

+ Countries concerned should have an obligation to ensure the freedom of navigation and
overflight in the SCS.

* Disputes in the SCS should be resolved by shelving disputes and promoting joint de-
velopment.

Vietnam protested against the exercise, saying it was illegal, leading to a reaffirmation
of Taiwan’s sovereignty over Taiping Island by a Taiwanese spokesman, while the Direc-
tor-General of the Coast Guard Administration has not ruled out a visit by President Tsai in
the future, ‘if it becomes necessary’.

It remains to be seen with what vigour Tsai and her administration will continue to pros-
ecute Taiwan’s SCS claims, but, for the time being, she has avoided being outflanked by the
KMT opposition on the issue, and similarly avoided further aggravating cross-Strait rela-
tions. In the eyes of the PRC, any weakening of support for ‘China’s’ — however interpreted
— sovereignty would be seen as a move towards Taiwan independence.
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