Chapter 2. Administrative Decision-
Making Under the Migration Act 1958

Structure of the Migration Act 1958

Prior to 1989

The Migration Act originally provided a very broad discretion for the Minister
(through his or her delegates) to grant a visa or entry permit,' and the grounds
on which visas and entry permits were granted were set out in policy. For
example, in 1973 (a version of the Act that was considered by two High Court
cases) ss 6(1)—(3) provided as follows:

1. An immigrant who, not being the holder of an entry permit that is
in force, enters Australia thereupon becomes a prohibited immigrant.

2. An officer may, in accordance with this section and at the request
or with the consent of an immigrant, grant to the immigrant an
entry permit.

3. An entry permit shall be in a form approved by the Minister and
shall be expressed to permit the person to whom it is granted to
enter Australia or to remain in Australia or both.

It is interesting to note how little instruction or guidance was given to officials in
the legislation itself. These provisions would make very little sense to decision
makers without detailed policy manuals to guide the exercise of these wide
discretionary powers.

The workings of the Migration Act and the decision-making processes of the
Department were quite opaque until 1989. It is also notable that, prior to 1985,
even the High Court had taken the view that immigrants and aliens, or at least
some immigrants and aliens, had no right to be in Australia, and therefore had
no expectation of procedural fairness in determining their status. Gibbs J (as he

1 Prior to 1 September 1994, a visa permitted travel to Australia, while an entry permit did what its
name suggests, i.e. permit entry to Australia. Entry permits were abolished with the coming into effect of the
Migration Reform Act 1992 on 1 September 1994, and the visa became the sole authority for travel and entry
to Australia.
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then was) in Salemi v Mackellar (No. 2) made it clear that, in his view, ‘prohibited
immigrants’ (the equivalent of an unlawful non-citizen) had no expectation of
natural justice in their dealings with the department, stating as follows:?

[27] The relevant status of the plaintiff is that of a prohibited immigrant.
Aliens, including aliens who are immigrants, are, whilst in Australia,
entitled to the protection of our laws, and the common law would not
deny to them, in appropriate cases, the application of the principles of
natural justice. However the plaintiff is a prohibited immigrant, and as
Barwick CJ said in R v Forbes; Ex parte Kwok Kwan Lee (1971) 124 CLR
168, at p 173: ‘By the very description he is not a person having any title
to remain in the country’ ... s 18 gives the Minister an unconditional
right to order the deportation of a prohibited immigrant. The section
does not limit the circumstances or occasions on which the Minister may
exercise the power; he is not required to determine any question, or to
form any satisfaction or opinion, before making the order — the matter
is left entirely to his discretion ... This is a field in which it is unwise to
generalise, but the fact that the power is conferred quite unconditionally
is a circumstance that suggests — not necessarily conclusively — that the
principles of natural justice are not intended to apply. These two matters
together quite strongly support the view that the power of the Minister
under s 18 is one which he may exercise free from any duty to observe
the principles of natural justice ...

[28] In my opinion the circumstances as a whole lead to the conclusion
that the Minister is not bound to afford a hearing to a prohibited
immigrant before ordering his deportation under s 18. The very security
of the nation may require that the executive should have the power to
decide what aliens shall be permitted to enter and remain in Australia,
and to expel those who have no right to be in the country. Reasons of
security may make it impossible to disclose the grounds on which the
executive proposes to act ... At the least, however, it may be said that
the earlier authorities warranted the belief, when s 18 was enacted, that
a prohibited immigrant would have no right to be heard before an order
was made under that section.

A similar conclusion was reached in another 1977 case, R v Mackellar; Ex parte
Ratu.> Again, Gibbs J took a very strict line, noting in particular at paragraph
7 of his judgment that the applicants had clearly been granted only temporary
entry permits, and they therefore had no expectation of procedural fairness
when they were ordered to be deported after overstaying.

2 (1977) 137 CLR 396 at paragraphs 27 and 28 of the judgment of Gibbs J.
3 (1977) 137 CLR 461.
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Effect of the Administrative Decisions (Judicial
Review) Act 1977

A very significant piece of legislation in the history of Australian administrative
law, the Administrative Decisions (Judicial Review) Act 1977 (‘the ADJR Act’),
came into effect on 1 October 1980. Until 1980, applications for judicial review
were made to the High Court in its original jurisdiction under s 75 of the
Constitution, but only a handful of immigration cases were decided by the High
Court prior to 1985. The ADJR Act did not (and could not) prevent an applicant
from making use of s 75 of the Constitution, but there was little incentive to
do so, as the Federal Court was less expensive and had the same jurisdiction in
relation to judicial review of administrative decisions under the ADJR Act as
the High Court. Between 1980 and 1994, judicial review of migration decisions
was generally undertaken under the ADJR Act.

The ADJR Act has been amended a number of times in its history, but there
have been no significant amendments made to ss 3 or 5 of the ADJR Act since
1977 (except to make reference to the Federal Magistrates Court or the Federal
Circuit Court). Section 3 is the definitions section, and defines the term ‘decision
to which this Act applies” as follows:

‘decision to which this Act applies’ means a decision of an
administrative character made, proposed to be made, or required to be
made (whether in the exercise of a discretion or not and whether before
or after the commencement of this definition):

(@) under an enactment referred to in paragraph (a), (b), (c) or (d) of the
definition of enactment; or

(b) by a Commonwealth authority or an officer of the Commonwealth
under an enactment referred to in paragraph (ca) or (cb) of the
definition of enactment;

(c) other than:
(i) a decision by the Governor-General; or

(ii) a decision included in any of the classes of decisions set out
in Schedule 1.

‘Enactment’ is defined by s 3 as follows:
‘enactment’ means:

(@) an Act, other than:
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(i) the Commonwealth Places (Application of Laws) Act 1970; or
(ii) the Northern Territory (Self-Government) Act 1978; or

(iii) an Act or part of an Act that is not an enactment because of
section 3A (certain legislation relating to the ACT); or

(b) an Ordinance of a Territory other than the Australian Capital
Territory or the Northern Territory; or

(c) an instrument (including rules, regulations or by-laws) made under
such an Act or under such an Ordinance, other than any such
instrument that is not an enactment because of section 3A; or

(ca) an Act of a State, the Australian Capital Territory or the Northern
Territory, or a part of such an Act, described in Schedule 3; or

(cb) an instrument (including rules, regulations or by-laws) made under
an Act or part of an Act covered by paragraph (ca); or

(d) any other law, or a part of a law, of the Northern Territory declared
by the regulations, in accordance with section 19A, to be an
enactment for the purposes of this Act;

and, for the purposes of paragraph (a), (b), (c), (ca) or (cb), includes a
part of an enactment.

This is a complex definition, but for our purposes it is sufficient to note that
nothing in the ADJR Act, in its original form, could be taken to have excluded
the Migration Act from its operation. A decision made under the Migration
Act (or Regulations) is certainly a decision under an enactment, and the term
‘decision of an administrative character’ has generally been given a wide
meaning. As early as 1985, counsel for the Minister in Minister for Immigration
and Ethnic Affairs v Mayer® conceded that a decision under the Act was a
‘decision of an administrative character’, and no one ever tried to argue the
contrary afterwards.

The grounds of judicial review under the ADJR Act are set out in s 5. Subsection
5(1) currently provides as follows:

(@) that a breach of the rules of natural justice occurred in connection
with the making of the decision;

(b) that procedures that were required by law to be observed in
connection with the making of the decision were not observed;

4 (1985) 157 CLR 290.
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that the person who purported to make the decision did not have
jurisdiction to make the decision;

that the decision was not authorised by the enactment in pursuance
of which it was purported to be made;

that the making of the decision was an improper exercise of the
power conferred by the enactment in pursuance of which it was
purported to be made;

that the decision involved an error of law, whether or not the error
appears on the record of the decision;

that the decision was induced or affected by fraud;

that there was no evidence or other material to justify the making
of the decision;

that the decision was otherwise contrary to law.

The meaning of s 5(1)(e) is elaborated on by s 5(2) as follows:

(a)

The reference in paragraph (1)(e) to an improper exercise of a power
shall be construed as including a reference to:

taking an irrelevant consideration into account in the exercise of a
power;

failing to take a relevant consideration into account in the exercise
of a power;

an exercise of a power for a purpose other than a purpose for which
the power is conferred;

an exercise of a discretionary power in bad faith;

an exercise of a personal discretionary power at the direction or
behest of another person;

an exercise of a discretionary power in accordance with a rule or
policy without regard to the merits of the particular case;

an exercise of a power that is so unreasonable that no reasonable
person could have so exercised the power;

an exercise of a power in such a way that the result of the exercise
of the power is uncertain; and
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(j) any other exercise of a power in a way that constitutes abuse of the
power.

Most of the particularly significant migration cases that came to the High Court
in the 1980s came by way of appeal from the Full Federal Court under the ADJR
Act. These included the crucial decisions of Kioa v West,” which applied the
principles of natural justice to immigration decisions for the first time; Chan v
Minister for Immigration and Ethnic Affairs,® which was the first case to apply
ADJR principles to the refugee decision-making process (and found that a
decision to refuse refugee status was Wednesbury unreasonable); and Haoucher
v Minister for Immigration and Ethnic Affairs,” which applied the principles
of procedural legitimate expectations to a deportation case. Most significantly,
these cases did not treat immigration as a privilege that could be conferred at
the whim of the Minister, but as an administrative decision capable of judicial
review in the same way as any other.

Kioa v West

The key High Court decision of the 1980s concerning the applicability of the
ADJR Act to immigration decisions was Kioa v West.® Mr Kioa was a Tongan
national who arrived in Australia in September 1981 as the holder of a visitor’s
entry permit, granted prior to arriving in Australia. He lodged an application to
extend this permit in December 1981, but then left the address he had provided
to the Department without informing it and began to work illegally, thus
becoming a prohibited non-citizen. His wife, who was also in Australia, also
became a prohibited non-citizen, but their daughter, who was born in Australia
in 1982, was, under the law at that time, an Australian citizen.

Mr Kioa was detected by compliance officers in July 1983 and detained.
He claimed that he had remained in Australia after the expiry of his permit
because Cyclone Isaac had devastated parts of Tonga in March 1982 and, as a
consequence, his extended family had advised him to remain in Australia so
that he might earn money and send it home for their support.

Mr Kioa’s extension application, which had been dormant since 1981 because
the Department could not contact him, was now reactivated. Mr Kioa argued
that he should be permitted to remain in Australia, basically on the basis of a
reference from the pastor of a local church in which Mr Kioa had been active.
This application was refused on 12 September 1983, but Mr Kioa still made no
attempt to depart Australia. In October 1983, a departmental officer drafted a

(1985) 159 CLR 550.
(1989) 169 CLR 379.
(1990) 169 CLR 648.
Supra n5.
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submission to a delegate recommending that a deportation order under s 18
of the Act be issued against Mr and Mrs Kioa, crucially stating that “Mr Kioa’s
alleged concern for other Tongan illegal immigrants in Australia and his active
involvement with other persons who are seeking to circumvent Australia’s
immigration laws must be a source of concern’.” This allegation had never
been put to Mr Kioa. The deportation order was duly issued by the delegate in
October 1983.

Mr Kioa’s next move was to apply for a written statement of reasons for the
deportation order, as permitted by s 13 of the ADJR Act. This was supplied on
11 November 1983. The reasons, prepared by the delegate and not the junior
officer who drafted the submission, made no mention of the allegation that
Mr Kioa had been ‘involved’ with other people ‘seeking to circumvent Australia’s
immigration laws’, and instead relied on his lengthy history as a prohibited
non-citizen and his illegal work.

Mr Kioa sought judicial review of the deportation decision under the ADJR
Act, and the junior officer’s recommendation was provided to him before the
hearing. His arguments were summed up by Gibbs CJ at paragraph 6 of his
judgment as follows:

First, it was submitted that the delegate was required to observe the
rules of natural justice and that he failed to do so, in that he did not
give the appellants a fair opportunity to answer prejudicial statements
affecting them. Secondly, it was submitted that the delegate wrongly
failed to take into account the detrimental effect which the order would
have on the privileges and benefits which Elvina, as an Australian
citizen, was entitled to enjoy, and the provisions of arts 23 and 24 of the
International Convenant on Civil and Political Rights and Principles 1-7
of the Declaration of the Rights of the Child, which appear in schs 1 and 2
respectively to the Human Rights Commission Act 1981 (Cth), and which
it was said required the delegate to take into account the possibility that
the family of which Elvina was a member would be broken up by the
deportation order.

By majority, the High Court rejected Mr Kioa’s second argument'® but upheld
the first. The Court in particular noted that, since the decisions in Salemi (No. 2)
and Ratu, the Act had been amended, but more importantly, the ADJR Act had
come into effect. Mason J, as he then was, stated as follows at paragraph 19 of
his judgment:

9  Ibid at paragraph 4 of the judgment of Gibbs CJ.
10  Anargument that was accepted 10 years later in Minister for Immigration and Ethnic Affairs v Teoh (1995)
183 CLR 273.
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The legislative amendments which have been made since Salemi (No. 2)
and Ratu were decided in 1977 are of such significance that we should
not regard those decisions as foreclosing the answers to the questions
that the appellant’s argument now raises. The most important change is
that brought about by s 13 of the ADJR Act. The making of a deportation
order and the other decisions now complained of are decisions to which
the section applies with the consequence that there is an obligation
under s 13(2) upon the person making a decision, following receipt of a
notice under sub-s (1), to furnish a statement in writing setting out the
findings on material questions of fact, referring to the evidence or other
material on which those findings were based and giving the reasons for
the decision. The existence of this obligation is to be seen in association
with the right conferred by s 5(1) of the ADJR Act on a person affected
by a decision to apply to the Federal Court for an order of review. The
absence of any obligation to give reasons was a factor relevant to the
conclusion which I reached in Ratu ...

Wilson J agreed with Mason J about the impact of the ADJR Act, and also noted
as follows at paragraphs 16 and 17 of his judgment:

[16] Mr Merkel [for the Kioas| draws attention also to the insertion of
ss 6A and 66E in the Act. The first of these sections was inserted by
amending Act No.175 of 1980 with the object of restricting by law the
categories of immigrants eligible to be granted permanent residence
subsequent to their arrival in Australia ... The second was inserted
by amending Act No.61 of 1981. It enables decisions of the Minister
to order the deportation of a person under s 12 or s 13 of the Act to
be reviewed on their merits by the Administrative Appeals Tribunal
constituted under the Administrative Appeals Tribunal Act 1975 (Cth)
provided that the applicant is either an Australian citizen or a person
whose continued presence in Australia is not subject to any limitation
as to time imposed by law (s 66E(2)). Section 12 empowers the Minister
to order the deportation of any alien convicted in Australia of certain
crimes, while s 13 applies to the deportation of immigrants in respect of
matters occurring within five years of entry. In each case, after reviewing
the decision, the Tribunal shall either affirm the decision or remit the
matter for reconsideration in accordance with any recommendations of
the Tribunal (s 66E(3)).

[17] T have reviewed in detail the legislative changes to the Migration
Act since the decisions in Salemi and Ratu upon which the appellants
rely to establish a statutory framework so significantly different as to
render those decisions no longer applicable.
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That is, the existence of a right of merits review provided by the Act itself was
an important factor in deciding that principles of procedural fairness should
apply to migration decisions.

Brennan J, as then was, took a slightly different approach. His Honour found
that, absent any clear statutory indication to the contrary, ‘[i]f a power is apt
to affect the interests of an individual in a way that is substantially different
from the way in which it is apt to affect the interests of the public at large, the
repository of the power will ordinarily be bound or entitled to have regard
to the interests of the individual before he exercises the power’."" That is, the
requirement to afford natural justice is the rule, not the exception.

Brennan J then moved on to examine the relevant legislation. His Honour
discounted the impact of the ADJR Act and instead focused on amendments to
the Act itself since 1977. Brennan J stated as follows at paragraphs 30 and 31 of
his judgment:

[30] The insertion of ss 6A and 27(2A), however, makes it manifest
that the question to be decided under s 18 is not simply whether the
prohibited immigrant should be deported but whether he should be
granted an entry permit and perhaps a permanent entry permit so that
he ceases to be a prohibited immigrant with all the disabilities which
that status entails. The complex of powers contained in ss 6, 6A, 7 and 18
are directed to the status and disposition of the immigrant. The affection
of the immigrant’s interests is of the very nature of those powers and the
repository must have regard to those interests in exercising them. And if
the legislature intended the Minister or his delegate to have regard to the
interests of the prohibited immigrant, the legislature may be presumed
to intend that the prohibited immigrant should be heard before those
powers are exercised.

[31] ... It follows that the nature of the power to be exercised is now
somewhat different from what it was in 1977. As the complex of powers
conferred by ss 6, 6A, 7 and 18 taken in conjunction with s 27(2A),
now require the interests of the prohibited immigrant and his family
to be taken into account, there is a substantial ground of distinction
between the Act as it stood when it was construed in Salemi (No. 2) and
Ex parte Ratu and the Act as it stood when the deportation orders in
this case were made. The significance of the Minister’s power to cancel a
temporary entry permit is less in the 1983 context than it was in the Act
as it stood in 1977. In my opinion, the Act as it stood at the time when
the deportation orders were made did not displace the presumption

11 Supra n5 at paragraph 24 of the judgment of Brennan J.
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that Parliament intended that an exercise of the complex of powers
conferred by ss 6, 6A, 7 and 18 should be conditioned on observance of
the principles of natural justice.

That is, Brennan J found that the Act itself required that the interests of a
prohibited non-citizen must be taken into account before a deportation order
was made. The presumption in favour of natural justice was not displaced, and
it followed inevitably that a duty of procedural fairness was therefore imposed
on the decision maker.

Codification of procedures in the Migration Act

Two significant amendments were made to the Act in the face of Kioa and similar
decisions. The first was the Migration Amendment Act 1989 (‘the MAA 1989"),
which came into effect on 19 December 1989, and the second was the Migration
Reform Act 1992 (‘the MRA), which came into effect on 1 September 1994. An
entirely new set of regulations came into effect at the same time in each case.
An important stated objective of both Acts was to reduce the scope for judicial
review of migration decisions, by reducing the exercise of discretionary power
by decision makers.

The Migration Amendment Act 1989 and the
Migration (1989) Regulations

The MAA 1989 was the first amendment to the Migration Act 1958 that clearly
set out, in legislation, the criteria for grant for visas and entry permits. The
reforms were influenced in part by recommendations made by the Committee
to Advise on Australia’s Immigration Policies (CAAIP), chaired by Stephen
Fitzgerald. CAAIP published its report (the ‘Fitzgerald Report’) in 1988."* The
Fitzgerald Report formulated a draft model bill to take into account changing
attitudes and practices, and to reflect a ‘positive and forward-looking approach
to immigration policy and administration”."

The Fitzgerald Report noted that the previous migration legislation had
been criticised for ‘its indiscriminate conferral of uncontrolled discretionary
decision-making powers’.'* The report reinforced this criticism by stating
that a major deficiency of the Migration Act was ‘the broad and unstructured

12 Immigration: A Commitment to Australia, Report of the Committee to Advise on Australia’s Immigration
Policies, Australian Government Publishing Service, Canberra, 1988.

13 Immigration: A Commitment to Australia — Legislation, the Committee to Advise on Australia’s
Immigration Policies, Australian Government Publishing Service, Canberra, 1988.

14 Supranl2at 112.
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nature of discretionary powers’, which ‘created a great deal of uncertainty’."

To overcome this deficiency, the draft model bill formulated by CAAIP included
a system where ‘identifiable policies and criteria for decision-making will be
clearly set out in statutory rules’."®

The codification of the visa and entry permit decision-making structure was
discussed in paragraph 3 of the Explanatory Memorandum (EM) to the MAA
1989 as follows:

[3] The Act also puts in place the means by which the broad discretions
currently found in the Act will be exercised by reference to decision
criteria to be prescribed in the Migration Regulations (the Regulations).
Once criteria for a class of application have been prescribed a decision
maker will be bound by them, as will both tiers of review (where the
decision is one which is prescribed as reviewable). A decision will not
be reviewable under the new two tier system unless decision criteria
have been prescribed in the Regulations and the decision was made on
the basis of those criteria.

The Minister for Immigration and Ethnic Affairs, Robert Ray, described the
purpose of these amendments in his second reading speech as follows:"

Currently the Minister for this portfolio has decision-making discretions
which are totally unfettered. That is, the migration legislative scheme is
essentially machinery legislation. It gives the Minister in this portfolio
power to determine who can enter Australia and who must leave.
There is no provision in this scheme for Parliamentary guidance of the
exercise of the power. A Minister can make decisions on these matters
virtually at his or her discretion. Thus, legally, a Minister has the power
to determine and change policy in the immigration field as he or she
wishes independent of the Parliament.

Further, unlike any comparable area of administration, the decision-
making powers conferred by the Act are vested in the Minister. The
Minister thus has the power to reverse any decision made by an officer of
the Department. This in turn can result in a Minister becoming involved
in the minutiae of the portfolio, at the cost of developing overall policy
in the depth which, in my view, is essential.

15 Ibid at 113.
16  Ibid at 112.
17 Senate Hansard, 5 April 1989 at 922-27.
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The wide discretionary powers conferred by the Migration Act have
long been a source of public criticism. Decision-making guidelines are
perceived to be obscure, arbitrarily changed and applied, and subject to
day-to-day political intervention in individual cases.

Accordingly I am proposing in this Bill a decision-making system in
which policies governing entry to and stay in Australia will, for the
first time, be spelt out in the migration legislative scheme. Parliament,
then, through its powers of disallowance will be able to monitor those
policies. I am also vesting most of the decision-making powers currently
conferred on me in the Secretary of the Department ...

It is clear that the approach to the determination and expression of
policy, to the reviewing of decisions, and to the overall determination
and control of the size and composition of the entry of people into
Australia, particularly the migrant intake, which flows from the present
migration legislative scheme is no longer appropriate. The current
legislative scheme reflects an era when the overall numbers of people
entering Australia were far smaller than they are today, when the rights
of individuals were not protected by administrative law, and the general
administration of the Migration Act and the formulation of policy
reflected the unfettered nature of the decision-making powers conferred
by the Act.

Developments in administrative law and the need to control the flow
of people into Australia in accordance with overall economic and
social policies, have led to costly tensions between these objectives
and the current legislative scheme ... This Bill resolves these tensions,
and, further, gives Parliament power to monitor the changes in policy
direction which inevitably emerge from day-to-day administration of
the Migration Act.

The MAA 1989 was also noteworthy for introducing statutory merits review
by an independent tribunal, created by the Act. Previously, decisions such as
deportation orders could be reviewed by the AAT, but the MAA 1989 elected
not to give the full immigration jurisdiction to the AAT, and instead created the
Immigration Review Tribunal (IRT). Paragraph 2 of the EM to the MAA 1989
provided as follows:

[2] The Act is to be amended to provide for a statutory two-tier system
of review of prescribed immigration decisions. The first tier of review
will be conducted by specially authorised review officers within a unit
in the Department of Immigration, Local Government and Ethnic Affairs
(the Department) followed by appeals to an external review body called
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the Immigration Review Tribunal (IRT). The present jurisdiction of the
Administrative Appeals Tribunal in criminal deportation matters will
not be affected. The IRT will operate independently of the Department
and will have as its objective providing a mechanism of review that is
fair, just, economical and quick.

The review unit within the Department was called the Migration Internal Review
Office (MIRO), which existed until 1997. MIRO provided an informal review
of an adverse decision, but was not an independent tribunal. Michael Chaaya,
citing the Committee for the Review of the System for Review of Migration
Decisions,'® summed up some of the criticisms of MIRO in 1997 as follows:"

MIRO itself has been criticised for its lack of independence from the
Department of Immigration and Multicultural Affairs (DIMA). On the
one hand, the MIRO staff are independent of the Departments primary
decision makers and not subject to their control in the reassessment
of individual cases. On the other hand, making this independence a
functional reality is made difficult by the fact that it currently exists as
an organisational unit of the Department. Other issues which have been
identified as deficiencies in the internal merits review process include:
the lack of a fresh look by MIRO; the delays in finalising applications;
the absence of any oral hearing or direct communication between the
review officer and the applicant; and the production of reasons which
fail to adequately explain to the applicant the rationale for the decision.

MIRO was effectively abolished in 1999, when the IRT and MIRO were merged
to form the Migration Review Tribunal (MRT). This was done by means of the
Migration Legislation Amendment Act (No. 1) 1998, which came into effect on
1 June 1999.

The Migration (1989) Regulations, which also came into effect on 19 December
1989, were the first regulations to set out the criteria for grant of visas. To give
an example of how the criteria were set out, Regulation 126 provided the criteria
for grant of an Extended Eligibility (Spouse) Entry Permit:

The following criteria are prescribed in relation to an extended eligibility
(special circumstances) entry permit:

(a) theapplicant is not the holder of a visitor visa or entry permit, or an
illegal entrant (other than an illegal entrant referred to in
subparagraph 25(1)(b)(i));

18  Non-Adversarial Review of Migration Decisions: The Way Forward, (1992) Australian Government
Publishing Service, Canberra at 47-52.

19 Michael Chaaya, ‘Proposed Changes to the Review of Migration Decisions: Sensible Reform Agenda or
Political Expediency?’ (1997) 19(4) Sydney Law Review 547.
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(b) the applicant:

(i) sincearrivalin Australia, has become the spouse of an Australian
citizen or an Australian permanent resident and the relationship
with his or her spouse is a genuine and continuing relationship;
and

(ii) satisfies public interest criteria and the prescribed health
criteria specified in item 9 in Schedule 1.

The term ‘extended eligibility (special circumstances) entry permit” was defined
in Regulation 2 as including a number of entry permits, including an Extended
Eligibility (Spouse) Entry Permit. The terms ‘spouse’ and ‘de facto spouse” were
also defined in Regulation 2. Although the terms ‘class” and ‘subclass” were not
used in the 1989 Regulations in the same way they are today, Regulation 2 can
be seen as providing for a ‘class’ of entry permits known as ‘extended eligibility
(special circumstances) entry permits’, and the Extended Eligibility (Spouse)
Entry Permit can be regarded as a subclass in that class.

The Migration Reform Act 71992 and the
Migration Regulations 71994

The Act and Regulations were put approximately into the form that we know
them today by the Migration Reform Act 1992 and the Migration Regulations
1994. By 1992, the government’s objectives in codifying criteria for visas and
entry permits and providing for independent merits review, namely a reduction
in the number of cases proceeding to judicial review, were clearly not being
realised, and a major rewriting of the Act was deemed to be required.

The Refugee Review Tribunal

One important legislative change that came about prior to the coming into
effect of the MRA was the creation of the Refugee Review Tribunal (RRT) as an
independent body to review all decisions relating to applications for refugee
status. The RRT commenced operations on 1 July 1993, and when a decision
was made to defer the commencement of the MRA until 1 September 1994, the

provisions relating to the RRT were exempt from the deferral.*

20  See the Migration Laws Amendment Act 1993.
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Universal visa requirement

Section 29 of the Act has the effect that all non-citizens in Australia must hold
a visa that is in effect. Prior to 1 September 1994, some entrants to Australia
(most importantly New Zealanders) were exempt from the requirement to hold
a visa or entry permit, but this is no longer the case. New Zealanders can now
apply for a Special Category Visa (SCV) in immigration clearance simply by
presenting a valid New Zealand passport, and unless their behaviour or health
is of concern, they will be granted a visa on the spot.

Prior the passage of the MRA, terms such as ‘prohibited non-citizen” and ‘illegal
entrant” were used to describe persons who do not have a legal right to enter or
remain in Australia. The newly inserted s 14(1) provided that a non-citizen in
the migration zone who is not a lawful non-citizen is an unlawful non-citizen.
This definition requires understanding of the term ‘lawful non-citizen’. Section
13(1) of the Act precisely defines a ‘lawful non-citizen’ as a non-citizen in the
migration zone who holds a visa that is in effect. A combined reading of these
two provisions makes it clear that ‘an unlawful non-citizen’ is a person who is
not a citizen of Australia and is in the Australian migration zone® without a
valid visa.*

A person may become an ‘unlawful non-citizen’ in three different ways:

1. Entering Australia without a visa (such as ‘unauthorised maritime
arrivals’).

2. Entering Australia with a valid visa which ceases by passage of time
or because a specific event happens.

3. Entering Australia with a valid visa which is cancelled onshore.

Classes and subclasses

The Act and Regulations distinguish between a class and a subclass of visa.
Subsection 31(1) of the Act provides that ‘there are to be prescribed classes of
visas’, and s 45 of the Act makes it clear that a visa applicant must apply for a
visa of a specified class. The prescribed classes of visas, along with the criteria
for making a valid application for each class, are set out in Schedule 1 of the
Regulations. Each Item of Schedule 1 also specifies one or more subclass in each
class.

21  The ‘migration zone’ broadly consists of the area consisting of the States, the Territories, Australian
resource installations and Australian sea installations. See s 5(1) of the Migration Act 1958 for a detailed
definition.

22 There are some exceptions for inhabitants of the Protected Zone, another term defined in s 5(1) of the
Act, and which broadly covers the Torres Strait Islands.
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While an applicant applies for a visa of a particular class, they are granted a visa
of a particular subclass specified in that class. The criteria for the grant of each
subclass are set out in Schedule 2 of the Regulations.

The Act itself also provides for a number of classes of visa, as specified by
s 31(2) of the Act. Some visas created directly by the Act also have Schedule 1
and 2 criteria — for example, SCVs are created by s 32 of the Act, but are given
the class designation TY by Item 1219 of Schedule 1, and constitute Part 444 of
Schedule 2 (subclass 444 is the only subclass in class TY). On the other hand,
the criteria for the grant of an Absorbed Person Visa (APV) are set out solely in
s 34 of the Act.

Visas can be ‘substantive’ or otherwise. A substantive visa, as set out in s 5(1)
of the Act, is a visa that is not a Bridging Visa (primarily granted to permit
an applicant to remain lawfully in Australia while an onshore application is
processed), a Criminal Justice Visa or an Enforcement Visa.

Validity and grant criteria

The Act also introduced the concept of validity of visa applications. Section 45
of the Act specifies criteria (many of which are expanded on in the Regulations)
for making a valid visa application. The criteria for validity vary from class
to class, but applications must use the specified form, pay the specified Visa
Application Charge (VAC), and specify a class of visa in the application in order
to be valid. The visa applicant must also usually, but not always, be in a specified
location (that is, inside or outside Australia). If an application is invalid it is a
legal nullity, and cannot even be considered by the Minister (s 47 of the Act). A
finding that an application is invalid can be the subject ofjudicial review, but as
it is not a decision on the application, it cannot be the subject of merits review.

Another ground on which an application is frequently found to be invalid is
under ss 48 or 48A of the Act. Section 48 provides that a non-citizen who has
had a visa refused in Australia, or a visa cancelled in Australia, and does not
hold a substantive visa, cannot make a valid application for a visa, other than
a protection visa or a class of visa prescribed by the Regulations (Regulation
2.12). Section 48A applies a similar principle to protection visa applications,
although the Minister has the power under s 48B to permit a non-citizen to
make a second application without leaving Australia.

As an aside, a number of court cases in the late 1990s and early 2000s involved
visa applicants seeking to have their own visa applications declared invalid,
often on the ground that their form had not been completed. For example,
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Minister for Immigration and Multicultural Affairs v A* concerned an applicant
for a protection visa who submitted a Form 866 in which the ‘claims” section
stated simply ‘statutory declaration to follow’. The statutory declaration was
never provided, and the Department refused the application. The applicant’s
solicitor then failed to apply for RRT review within time, leaving judicial review
as the only available option. The Federal Court found that a substantial part
of Form 866, in which the applicant was required to detail his or her claims
for refugee status, was not completed, which meant that the form was not
completed and the application was invalid. This meant that the Minister had no
power to consider the application (see s 47 of the Act) and the refusal decision
was also a legal nullity. This had the further result that the applicant had not
had a visa refused in Australia, and was therefore not subject to either ss 48 or
48A of the Act.

Section 40 of the Act provides that the Regulations may prescribe criteria for
the grant of a visa, including but not limited to whether the applicant is in
Australia, outside Australia or in immigration clearance. A key provision of the
Act is s 65(1), which provides as follows:

After considering a valid application for a visa, the Minister:
(a) if satisfied that:
(i)  the health criteria for it (if any) have been satisfied; and

(ii) the other criteria for it prescribed by this Act or the regulations
have been satisfied; and

(iii) the grant of the visa is not prevented by section 40
(circumstances when granted), 500A (refusal or cancellation of
temporary safe haven visas), 501 (special power to refuse or
cancel) or any other provision of this Act or of any other law
of the Commonwealth; and

(iv) any amount of visa application charge payable in relation to
the application has been paid;

is to grant the visa; or
(b) if not so satisfied, is to refuse to grant the visa.

It is to be noted again that the Minister must consider all valid visa applications,
must not consider invalid ones, and there is no discretion as to whether to grant
the visa. The visa must be granted if all legislative criteria are met, and must

23 (1999) FCA 1679.

45



46

Administrative Decision-Making in Australian Migration Law

be refused otherwise. This does not necessarily mean that the visa will be
granted immediately — for example, some visa classes are subject to ‘caps’ on the
numbers that can be granted in any one program year (1 July — 30 June). As an
example, assume that a person meets the criteria for grant of a subclass of visa
that is included in a class subject to the ‘cap and queue’ provision in s 85 of the
Act. If the cap has not yet been reached for the program year, the visa will be
granted immediately. If the cap has been reached, the application will be set
aside (‘queued’) and granted at the start of the next program year.

Finally on this point, the criteria for validity and grant are set out in Schedules
1 and 2 in the form of ‘recipe cards’. That is, most Items of Schedule 1 and Parts
of Schedule 2 follow the same format.

The normal format for an Item of Schedule 1 is as follows:
Heading — Item number XXXX, Class Description and Designation
Sub-item XXXX(1) — Specifies the form to be used

Sub-item XXXX(2) — Specifies the VAC (there may be more than one,
depending on the nature of the application)

Sub-item XXXX(3) — Various matters, almost always including whether
the application must be made inside or outside Australia, and whether
the applicant must be inside or outside Australia.

The Schedule 2 recipe card looks like this:
Part Number (same as subclass number) XXX and Description
Sub-part XXX.1 — Any definitions specific to the Part

Division XXX.21 — Criteria to be met at the time of application by the
primary applicant

Division XXX.22 — Criteria to be met at the time of decision by the
primary applicant

Division XXX.31 — Criteria to be met at the time of application by any
secondary applicants (family members)

Division XXX.32 — Criteria to be met at the time of decision by any
secondary applicants (family members)

Part XXX.4 — Circumstances applicable to grant (usually the physical
location of the applicant at the time of decision)

Part XXX.5 — Duration of the visa
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Part XXX.6 — Conditions (if any). The conditions are specified by
reference to an item of Schedule 8, which lists all conditions that can be
imposed on visas.

Note that some newer subclasses (for example 186 and 187) have no specific
‘time of application” and ‘time of decision’ criteria. It is yet to be seen whether
new subclasses will continue to follow this drafting template or not.

Code of procedure for deciding visa applications

The MRA, when it fully came into effect, substantially renumbered and reordered
the Act. One important provision of the MRA was the new Subdivision AB,
which created a ‘Code of Procedure’ for Departmental processing of applications
for visas (entry permits having been abolished by the MRA). Subdivision AB
was intended to provide a clear procedure for dealing with applications, and
that as long as this procedure was followed, primary decisions?** could not be set
aside on the basis of a failure to provide procedural fairness.

Judicial review

Applications for judicial review of Departmental decisions were dealt with by
a new Part 8 of the Act. The key provision of the new Part 8 was s 476, which
provided in part as follows:

(1) tosubsection (2), application may be made for review by the Federal
Court of a judicially reviewable decision on any one or more of the
following grounds:

(@) that procedures that were required by this Act or the
regulations to be observed in connection with the making of the
decision were not observed;

(b) that the person who purported to make the decision did not
have jurisdiction to make the decision;

(c) that the decision was not authorised by this Act or the
regulations;

(d) that the decision was an improper exercise of the power
conferred by this Act or the regulations;

24 A ‘primary decision’ is defined in s 476 of the Act as one that could be reviewed by one of the Tribunals,
and excludes such decisions from the jurisdiction of the Federal Circuit Court. It should also be noted that
primary decision can be subject to judicial review in the High Court, but this will rarely be an option worth
pursuing because of the cost, unless the decision is otherwise unreviewable (for example, an offshore refusal
decision without an Australian sponsor or nominator).
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() that the decision involved an error of law, being an error
involving an incorrect interpretation of the applicable law or
an incorrect application of the law to the facts as found by the
person who made the decision, whether or not the error
appears on the record of the decision;

(f)  that the decision was induced or affected by fraud or by actual
bias;

(g) that there was no evidence or other material to justify the
making of the decision.

(2) The following are not grounds upon which an application may be
made under subsection (1):

(@) that a breach of the rules of natural justice occurred in
connection with the making of the decision;

(b) that the decision involved an exercise of a power that is so
unreasonable that no reasonable person could have so exercised
the power.

The term ‘judicially reviewable decision’ was defined in s 475 of the Act, and
included decisions made by the IRT, RRT or the AAT relating to visas. Primary
decisions made by the Department were expressly excluded from that definition
under s 475(2). At the same time, new Parts 5 and 7 of the Act essentially
provided for independent merits review of all onshore decisions relating to
visas. The clear intention was that applicants would pursue merits review rather
than judicial review, but the end result was that many applicants pursued both.

The Explanatory Memorandum (EM) to the MRA elucidated on Part 8 as follows:

[44] In acknowledgement of the special nature of immigration decisions
and as a result of the widened availability of merits review, the Reform
Bill amends the Act to set down reformulated grounds of judicial
review. To ensure procedural fairness, procedures for decision-making
which embody the principles of natural justice have been set out in the
Reform Bill.

[45] The specific codified procedures in the Reform Bill, and those to be
set out in the Migration Regulations, replace the current uncertain rules
with regard to natural justice and statutory criteria for decision-making
will clarify the matters that must be considered in making a decision.
An applicant will be able to appeal to the Federal Court if the codified
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procedures and criteria have not been followed by decision makers,
but a court appeal will only be permitted where the applicant has first
pursued all merits review rights.

The then Minister for Immigration and Ethnic Affairs, Mr Hand, stated as
follows in his second reading speech:*

The measures I have announced so far will lead to greater precision in
our efforts to control the border. Under the reforms, decision-making
procedures will be codified. This will provide a fair and certain process
with which both applicant and decision maker can be confident.
Decision makers will be able to focus on the merits of each case knowing
precisely what procedural requirements are to be followed. These
procedures will replace the somewhat open-ended doctrines of natural
justice and unreasonableness.

The Reform Bill proposes significant extensions to the current system
for review of migration decisions. Credible independent merits
review will ensure that the Government’s clear intentions in relation
to controlling entry to Australia, as set out in the Migration Act, are
not eroded by narrow judicial interpretations. Under the Reform Bill,
the following people who are adversely affected by a decision will be
entitled to independent merits review: onshore refugee claimants;
onshore cancelled visa holders, except those cancelled at the border;
onshore applicants for a visa, except those detected at the border; and
an Australian sponsor of an offshore applicant for a visa.

Again, there was a clear assumption that the provision of independent merits
review would have the effect that refused visa applicants would not go a step
further and take their case to judicial review if not satisfied with the merits
review.

There have been many changes made to the Act and Regulations since
1 September 1994, most notably the introduction of the concept of ‘excised
offshore places” and the privative clause in September 2001, and the imposition
of sanctions on employers who hire non-citizens who are not legally entitled
to work in Australia, along with a number of amendments to judicial review
processes. However, the basic structure of the Act and Regulations has not
changed since the MRA came into effect on 1 September 1994.

25 House of Representatives Hansard, Wednesday, 4 November 1992 at 2620.
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The effect of ‘outsourcing’

An issue that has attracted some attention since the mid-1990s is that of
‘outsourcing’ of the Department of Immigration’s functions. Outsourcing is
not always an easy concept to define. It is rare that a business enterprise or a
government department will be an entirely self-contained unit — a migration
agent, for example, will not attempt to set up their own ICT organisation, and
will instead deal with existing mobile phone and internet providers for the ICT
components of their business. However, when government departments start
outsourcing the management or decision-making aspects of their ‘business’ to
external bodies, there arises a different situation altogether.

One definition of outsourcing is ‘an agreement in which one company contracts
out a part of their existing internal activity to another company’.”® This
definition may raise more questions than answers — what exactly is ‘internal
activity’, for example? One way of looking at the issue might be to regard a
function as having been ‘outsourced” when control of and responsibility for a
particular function is shifted from one business to another, the latter typically
having particular expertise in the outsourced function. This kind of thinking
can be seen in another academic description of outsourcing:*’

In the early 1980s, ‘outsourcing’ typically referred to the situation where
firms expanded their purchase of manufactured physical inputs, like car
companies that purchased window cranks and seat fabrics from outside
the firm rather than making them inside. But in 2004, outsourcing took
on a different meaning. It now referred to a specific segment in the
growing international trade in services. This segment consists of arm’s-
length, or ... ‘long-distance’ purchase of services abroad, principally,
but not necessarily, via electronic mediums such as the telephone, fax
and the Internet.

The situation becomes more legally complex when a government entity starts
to outsource its functions. Section 65 refers to the ‘Minister’ as the person
responsible for making a decision, although s 496 makes it clear that the Minister
can delegate his or her responsibilities to Departmental officers (and indeed, as
Carltona Ltd v Commissioner of Works® points out, government departments
simply could not function otherwise). However, the question remains as to
whether the Minister can delegate his or her decision-making powers under the
Act to a private individual or organisation?

26 Ian McCarthy and Angela Anagnostou, ‘The Impact of Outsourcing on the Transaction Costs and
Boundaries of Manufacturing’, (2004) 88 International Journal of Production Economics 61 at 68.

27  Jagdish Bhagwati, Arvind Panagariya and TN Srinivasan, ‘The Muddle over Outsourcing’, (2004) 18
Journal of Economic Perspectives 93 at 93.

28  (1943) 2 All ER 560.
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Complications can also ensue when only purely ‘corporate’ functions, and
not decision-making functions, are outsourced. For example, assume that the
personnel functions of the Department are outsourced to a specialist human
resources firm. How does that impact on the Department’s obligations to its
employees under the Public Service Act 1999, or under occupational health and
safety legislation?

Outsourcing of functions within the immigration portfolio have been and are an
increasing feature of departmental processes.

Outsourcing of the Department’s information
technology and communication functions

Outsourcing of the Department’s ICT functions seems to date back at least as
far as 1997 — within a year of the election of the Howard government. The
Department’s 199697 Annual Report stated as follows under ‘Sub-Program 6.3:
Information Technology’:*

In August 1997, a long-term strategic alliance was reached with the
Computer Science Corporation (Australia) (CSC) to provide more
effective application development to support cost-effective delivery of
departmental programs. The Alliance is an innovative approach aimed
at achieving value for the Commonwealth, providing access to a larger
pool of skills and facilitating skills transfers.

Senior management in the Department and the CSC worked to refine
management arrangements and align teams and cultures. Working
groups, chaired by departmental and CSC staff, were established to
develop management guidelines and procedures for the Alliance, taking
into account policies and practices of both organisations.

The Alliance was critical to accelerating solutions to IT and associated
business problems. Under the auspices of the Alliance, processes have
been developed to align IT services more closely to corporate business
priorities.

It appears from the Annual Report that the 1997 ‘alliance’ was not a full
outsourcing agreement, but rather a contract by which CSC provided assistance
with the Department’s existing ICT infrastructure.

29  http://www.immi.gov.au/about/reports/annual/1997-98 /html/sub6_3.htm, extracted 8 September 1994.
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However, a full outsourcing agreement was not long in coming. The
Department’s submission to the Senate Standing Committee on Finance and
Public Administration, made on 21 February 2001, gave this history of the
outsourcing arrangements:

1. BACKGROUND
1.1 Formation

The Cluster 3 Agreement commenced on 1 July 1998 for a five-
year term with options for two further two-year extensions. The
telecommunications component of the Cluster 3 Agreement was for
a three-year term ... The overall value of the contract over 5 years is
$160m.

1.2 Composition

®  The Cluster 3 group of Commonwealth agencies comprises:

® Department of Immigration and Multicultural Affairs (DIMA),
* Australian Electoral Commission (AEC),

*  Department of Finance and Administration (for services to Electorate
Offices) (DOFA-EOS),

* Australian Government Analytical Laboratories (AGAL),

® Australian Surveying and Land Information Group (AUSLIG),
® Tonospheric Prediction Service (IPS),

* IP Australia (IPAus).

1.3 Services covered

CSC is the outsourced IT services provider to the Cluster. These services
comprise a number of ‘lines of service’ including:

®*  Mainframe services,

* Midrange services,

* Desktop, local area network and Helpdesk services,
®  Voice and Data network services, and

®  Other IT Infrastructure services as required.
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The outsourcing arrangement does not include Applications
Development.*

The submission went on to state that a Contract Management Office had been
established, with a staff of six, and explained that the Department would attempt
to bind CSC by contract to a set of performance standards, and could penalise
CSC under the contract for failing to meet those standards.’ In theory, like any
contract, the agreement could be terminated if CSC failed to meet its obligations.

Most of the submissions received by the Committee were broadly supportive of
outsourcing of IT functions, although there were some arguments against it. Dr
Leslie Willcocks of the University of Warwick in the UK provided a submission
claiming that projected cost savings from outsourcing were rarely, if ever,
realised.” Dr Mohammed Shamsul Haque of the University of Singapore pointed
to a more fundamental objection, namely that ‘[p]olitical representatives can
exercise some direct supervision over public agencies’, but ‘they do not have
effective control over private sector vendors or contractors’, regardless of the
terms of the contract.”

The new arrangements were not without problems. There were major IT
shutdowns in the first 12 months of the CSC contract, including a three-day
shutdown of all computer functions in February 1999.

The Australian National Audit Office (ANAO), at least initially, also seemed to
take a dim view of the success of IT outsourcing. On 6 September 2000, the
ANAO handed down areport entitled ‘Tmplementation of Whole-of-Government
Information Technology Infrastructure Consolidation and Outsourcing
Initiative’.”* The ANAO noted that they had only two years” worth of data to
examine, but stated nevertheless as follows:

Implementation of the IT Initiative has involved significant effort on the
part of OASITO® and participating agencies. It involves the tendering
of an unprecedented volume of business to industry in a limited period
of time. Shortfalls in expected industry capacity and participation
have been a significant factor in the need to revise and extend the

30 http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Finance_and_Public_Administration/
Completed %20inquiries/1999-02/it_outsourcing/~/link.aspx?id=44A7067B7C974BF4AC884E86 AE360CDC&_
z=z, extracted 8 September 2014.

31 Ibid.
32 Ibid.
33 Ibid.

34  http://www.anao.gov.au/~/media/Uploads/Documents/2000%2001_audit_report_9.pdf, extracted 8 September
2014.
35 Office of Asset Sales and IT Outsourcing.
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implementation schedule. Implementation of the Initiative by OASITO
is now expected to be completed in 2001, some two years after the initial
date; and to cost nearly three times as much as was originally budgeted.’

Despite the perceived problems, CSC’s contract was renewed in 2006”” and they
are still the Department’s ICT provider.

The Electronic Travel Authority

The Electronic Travel Authority (ETA), established in 1999 could be thought of as
a semi-outsourced visa application system. In short, the ETA was the forerunner
of today’s electronic visitor visas. In a report entitled “The Electronic Travel
Authority” and released on 22 July 1999, the ANAO described the purpose of
the ETA as follows:*®

The growth in international travel in recent years and the projected
number of visitors expected for the Olympics in Sydney in 2000
presented DIMA with the challenge of handling large numbers of bona
fide travellers while preventing entry of undesirable persons. The
internationalisation of the economy and the consequent need of business
to move readily in and out of Australia reinforced the need to facilitate
entry for short-term visitors whilst maintaining border security needs.

In other words, the ETA was intended to provide for streamlined visitor and
short-term business visa processing for nationals of certain declared countries
and territories (such as Taiwan). The ANAO described the ETA process, in
summary, as follows. A person holding a passport of one of the declared countries
could go to an authorised travel agent, who would input their passport details
to a Departmental system, known as the Movement Alert List (MAL),” to which
they had access. The system would either grant an ETA, or refer the applicant
to the Department — the agent had no authority to refuse an application. An ETA
did not need to be evidenced, although a successful applicant could obtain a
printout of the grant record if they wished.*

Much of the ANAO report was technical in nature, and need not be repeated
here. However, the ANAO’s main concerns involved the IT security of the ETA
system, and the reliability of MAL, and in particular who had the authority

36 Ibid at p 14.

37  http://www.csc.com/au/ds/51298/51386-csc_australia_highlights, extracted 8 September 2014.

38  http://www.anao.gov.au/uploads/documents/1999-00_Audit_Report_3.pdf at paragraph 1.3 (p 29), extracted
8 September 2014.

39 MAL lists individuals with known criminal records, or other people whose presence in Australia could
be a security concern.

40  Supran38at p 31.
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to make entries on that database. A follow-up audit was released in 2007,*
which was generally supportive of continued electronic visa applications and
processing, although there were still some concerns about the reliability of MAL.

The ETA is an interesting example of a partially outsourced system that has
been brought back within the Department. Electronic visas are now no longer
applied for through travel agents or airlines, but through the Department’s
website itself. This is not because of any ideological shift on the part of
successive governments, but because home internet connections are now much
more readily accessible than in 1999. It is also now possible to apply not only for
visitor and short-term business visas online, but also for a range of employer-
sponsored visas and, since February 2014, partner visas.

Medical information processing

Medical examination for visa applicants is a function that has always been at
least partly outsourced. Applicants who undertook medicals overseas have, for
many years, been required to attend an examination with a local accredited
medical practitioner known as a ‘panel doctor’, as it is simply impossible for
the Department to employ a doctor in every country in which an immigration
medical might be required. The background to the panel doctor system was
explained to some extent by the Department in its submission to the Joint
Standing Committee on Migration’s Inquiry into Immigration Treatment of
Disability in November 2009. The Department stated as follows:*

Until the mid-1990s the then Department of Health, Housing and
Community Services (DHHCS) played a more active role in terms of
immigration assessments, as well as providing advice in terms of
the health requirement. For example, ‘designated examiners’, the
predecessors to panel doctors, were selected with the help of a Regional
Medical Director (RMD) from DHHCS or upon the advice of the National
Office of DHHCS. In 1992, there were, for example, two RMDs (one
in Paris and one in Bangkok) who provided advice to DHHSC and
the Department of Immigration, Local Government and Ethnic Affairs
(DILGEA) on policy and procedural issues. The main focus of RMDs was
the selection and supervision of ‘designated examiners’.

The panel doctor system is still in place. It should be noted that panel doctors
may not reject an applicant based on health criteria — if the panel doctor cannot
‘clear’ the applicant for migration, a decision must be made by a Commonwealth

41  http://www.anao.gov.au/uploads/documents/2007-08_Audit_Report_2.pdf, extracted 8 September 2014.
42 http://www.aph.gov.au/Senate/committee/legcon_ctte/migration_2009/submissions.htm at p 7, extracted
9 September 2014.
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Medical Officer (CMO). See Regulation 2.25A of the Regulations. It might also
be noted that the Health Assessment Service (HAS), which employed CMOs
engaged in providing immigration health opinions, was transferred from the
Department of Health and Family Services to the Department of Immigration in
July 1997.%

What has been outsourced in more recent times is the function of conducting
immigration medical examinationsin Australia. Atonetime, medical examinations
were undertaken by CMOs, and then by the Australian Government Health
Service (AGHS). Health Services Australia (HSA) is the successor organisation
to the AGHS, and was incorporated on 17 June 1997 under the Corporations
Act 2001. HSA is also subject to the Commonwealth Authorities and Companies
Act 1997. Functions, assets and liabilities of the Australian Government Health
Service were transferred to HSA on 1 July 1997 under the Hearing Services and
AGHS Reform Act 1997.* Therefore the switch from AGHS to HSA was really
an example of corporatisation rather than true outsourcing — HSA was made up
of the same people as AGHS, but were now employed by a government-owned
business rather than an autonomous government department.

HSA was successful in retaining its contracted role in 2006, when it was awarded
another contract that would run from May 2007 until May 2012.*> However,
from 28 June 2014 the role has been truly outsourced, with Bupa Medical Visa
Services Ltd taking over the role as the onshore medical assessment provider.*

The detention services contract

By far the most controversial aspect of outsourcing by the Department is the
outsourcing of management of Immigration Detention Centres (IDCs). This
chapter will focus on the management of IDCs in Australia, and not those in Nauru
and Papua New Guinea (PNG), which are the subject of separate arrangements,
and in theory at least are under the jurisdiction of those respective national
governments.

43 Department of Immigration and Multicultural Affairs Annual Report 1997-98. http://www.immi.gov.au/
about/reports/annual/1997-98 /html/subl_3.htm, extracted 9 September 2014.

44  See Health Services Australia Annual Report 2000-01 at p 45. https://www.medibankhealth.com.au/
files/editor_upload/File/annual/ HSA_AR_2000-01.pdf, extracted 9 September 2014. See also Australian
National Audit Office, ‘Administration of the Health Requirement of the Migration Act 1958, Audit Report
no 37 200607 at p 44. http://www.anao.gov.au/uploads/documents/2006-07_Audit_report_37.pdf, extracted
9 September 2014.

45  Department of Immigration and Citizenship Annual Report 2006-07 at p 59. http://www.immi.gov.au/
about/reports/annual/2006-07/_pdf/annual-report-2006-07-complete.pdf.

46  http://www.immi.gov.au/News/Pages/new-services-provider.aspx and http://immi.gov.au/allforms/health-
requirements/medical-serice-provider-changes.htm, both extracted 9 September 2014.
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History

Prior to 1997, the day-to-day operations of IDCs were managed by Australian
Protective Services (APS), a government body that had the task of providing
security on Commonwealth premises. Work on a competitive tender for
management of IDCs started almost as soon as the Howard government was
elected in March 1996. The initial contract for IDC management was awarded
to Australian Correctional Services Pty Ltd (ACS) with effect from November
1997, and the services ‘on the ground” were performed by ACS’s wholly owned
subsidiary Australian Correctional Management Pty Ltd (ACM).*” The contract
was for an initial period of three years but was extended as aresult of negotiations
with ACM, a tender process, negotiations with the preferred tenderer and the
formal contract transition period. The Detention Services Contract with ACM
ran for six years.*

When the contract was re-tendered in 2003, Group 4 Falck Global Solutions Pty
Ltd (G4S) emerged as the successful tenderer. The new contract was signed on
27 August 2003 and came into effect on 1 September 2003. G4S subsequently
changed its name to Global Solutions Limited (Australia) Pty Ltd (GSL).* The
Department claimed that the contract required GSL to ‘provide a custodial
service for people held in immigration detention and take responsibility for the
security, custody, health and welfare of detainees delivered into its cus‘cody'50
by the Department.

Prior to 2006, Specialist services such as health care and psychological treatment
to detainees were provided under subcontractual arrangements through GSL.
These services were removed from the GSL contract in October 2006. At that
time, International Health and Medical Services (IHMS) and Professional
Support Services (PSS) were engaged directly by the Commonwealth to deliver
health care and psychological services respectively at IDCs.”!

Finally, in 2009, the contract was re-tendered again, and this time more than
one contractor was appointed. Serco Australia Pty Ltd was chosen as the
detention services provider for IDCs and transport and escort services, while

47  Senate Standing Committee on Legal and Constitutional Affairs, ‘Administration and operation of
the Migration Act 1958, 2 March 1996, paragraph 7.4. http://www.aph.gov.au/Parliamentary_Business/
Committees/Senate/Legal_and_Constitutional _Affairs/Completed % 20inquiries/2004-07/migration/report/
c07, extracted 10 September 2014.

48  Joint Standing Committee on Migration, ‘Immigration detention in Australia: Facilities, Services and
Transparency’, 18 August 2009, paragraphs 3.7 and 3.8. http://www.aph.gov.au/parliamentary_business/
committees/house_of_representatives_committees?url=mig/detention/report3/chapter3.htm, extracted 10
September 2014.

49  Ibid at paragraph 3.22.

50 Senate Legal and Constitutional References Committee, Administration and operation of the Migration Act
1958 (March 2006), Parliament of the Commonwealth of Australia at 214.

51  Supra n48 at paragraph 3.24.
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GSL was retained as the service provider in immigration residential housing
and transit centres.”? ITHMS was contracted for the provision of a range of onsite
primary health care services, including registered nurses, general practitioners
and mental health professionals, as well as referrals to external services. This
was despite the fact that the Labor government had gone to the 2007 election
promising to end the outsourcing of IDC management.” These contracts expire
in December 2014, and the Commonwealth issued a request for tender for
these functions on 3 April 2014.>* Tendering closed on 28 May 2014, and the
successful tenderer or tenderers have yet to be announced.

Structure

The Detention Services Contract (DSC) is a complex document. There is no
public version of the contract available online. However, while the details of
the DSC have been amended in each request for tender, the basic structure has
remained the same. In short, the Department specifies a significant number of
performance indicators, known as Immigration Detention Standards (IDSs),
that the contractor must meet, and failure to meet those standards permits the
Commonwealth to penalise the contractor by withholding a proportion of the
payments due under the contract. A feel for the kind of obligations imposed
by the DSC can be obtained from the Federal Court decision in S v Secretary,
Department of Immigration and Multicultural and Indigenous Affairs,”® which set
out certain parts of the Commonwealth—GSL contract (as it stood prior to 2006)
as follows:

52 ‘Residential housing’ refers to a system of immigration detention whereby non-citizens (usually in family
groups) are detained in houses, where they can cook their own meals and so on, although still supervised
by Detention Services Officers. Immigration Transit Centres (ITCs) are similarly low-security environments
designed for persons who are not expected to remain in detention for long periods of time. A description of
residential housing and ITCs can be found in the Full Federal Court decision of SBEG v Secretary, Department
of Immigration and Citizenship (No. 2) (2012) FCA 569 at paragraphs 39-54.

53 Ibid at paragraph 3.45; The Age, ‘Labor breaks detention promise’, 4 June 1999, http://www.theage.com.
au/national/labor-breaks-detention-promise-20090119-7ku5.html, extracted 10 September 2014.

54 https://www.tenders.gov.au/?event=public.atm.showClosed&ATMUUID=793E960D-97FC-7C08-
3316F483460D6262, extracted 10 September 2014.

55  Ibid.

56  (2005) FCA 549 at paragraph 35.
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2.2.1.1 General

2.2.1.1.1

Detainees are able to access timely
and effective primary health care,
including psychological/psychiatric
services (including counselling):

¢ in a culturally responsive
framework; and

* where a condition cannot be
managed within the facility, by
referral to external advice and/or
treatment.

(a) No substantiated instance of a
detainee not having access to health
care of this nature.

2.2.1.1.2
In establishing the health care
service, the Services Provider:

* ensures services are delivered
by qualified, registered and
appropriately trained health care
professionals;

* develops and implements a health
care plan for each facility; and

* draws on the advice, knowledge
and experience of a health advisory
panel.

(a) The Department is provided with
evidence on a monthly basis that the
health care service is available and
accessible.

(b) No substantiated instance of
health care staff not being qualified,
registered and appropriately trained.

(c) No substantiated instance of
the centre health plans not being
implemented, effective or reviewed
periodically.

(d) No substantiated instance of
advice of the health advisory panel
not being drawn on.

2.2.3.4 Self-harm

2.2.3.4.1

The potential for detainees to self-
harm is minimised, to the fullest
extent possible.

(a) Evidence is provided to the
Department that strategies are in
place and implemented to minimise
the potential for detainees to self-
harm.
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2.2.3.4.2

Detainees who self-harm or attempt
self-harm are provided with medical
assistance as soon as possible

and, post-incident, with ongoing
appropriate treatment including

but not limited to psychological/
psychiatric assessment and
counselling.

(a) No substantiated instance of any
such detainee not being provided
with appropriate and timely
treatment.

2.2.3.5 Hunger strikes

2.2.35.1

Hunger-striking detainees are
provided with health care consistent
with the law and standard medical
and psychiatric practices, and
commensurate with their needs,
including, where required, medical
treatment.

(a) The Department is provided with
evidence that a strategy is in place
and implemented for identifying
whether detainees are taking
adequate sustenance.

(b) No substantiated instance of a
hunger-striking detainee not being
provided with health care in an
appropriate, lawful, and timely way.

2.2.3.5.2

Post-incident and as required,
detainees who have been on a
hunger-strike have access to ongoing

(a) No substantiated instance of a
detainee who has been on a hunger
strike not having access to ongoing
medical treatment.

medical treatment, including but not
limited to psychological/psychiatric
assessment and counselling.

The fact that the Department felt it necessary to specifically provide for
performance indicators relating to ‘self-harm’ and ‘hunger strikes’ in
immigration detention speaks volumes by itself. Other performance indicators
relate to matters ranging from provision of education to children to dealing with
large-scale disturbances.

Criticism from government bodies

There has been significant and sustained criticism of the outsourcing of IDC
management in the Parliament, media and academia. The Palmer Report™ into

57  https://www.immi.gov.au/media/publications/pdf/palmer-report.pdf, extracted 11 September 2014.
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the unlawful detention of Cornelia Rau made some significant adverse comments
on the DSC. Cornelia Rau was an Australian permanent resident of German
nationality who suffered from schizophrenia. She disappeared from a Sydney
treatment centre and was ultimately detected months later in immigration
detention at the Baxter IDC, having first been detained in Brisbane women’s
prison (as an immigration detainee). She had claimed to be a German tourist who
had overstayed her visa, and was detained for that reason. As she gave a variety
of names to corrections, Departmental and GSL staff, German authorities were
unable to identify her. Ms Rau spent a significant amount of time in detention
in isolation and ‘management’ facilities, because of repeated ‘inappropriate’
behavior, such as flirting with male guards, no doubt brought on by her
psychiatric condition.

A summary of the Palmer Report’s findings on the DSC was included in the Senate
Standing Committee on Legal and Constitutional Affairs report, ‘Administration
and Operation of the Migration Act 1958, dated 2 March 1996 as follows:

[7.19] One of the main findings in the Palmer Report was that the
current detention services contract with GSL is ‘fundamentally flawed
and does not permit delivery of the immigration detention policy
outcomes expected by the Government, detainees and the Australian
people’. Indeed, the ‘unduly rigid, contract-driven approach has placed
impediments in the way of achieving many of the required outcomes’
Since the performance management regime between DIMIA and
GSL ‘does not manage performance or service quality or risks in any
meaningful way’, the entire system is ‘ill-conceived” and could ‘never
deliver to the Commonwealth the information on performance, service
quality and risk management’ that DIMIA had hoped it would.

[7.20] Despite acknowledging that ‘(m)any of the ingredients seem to be
there’, the Palmer Report found that: ... the arrangements fall short in
delivering an immigration detention environment that is required by
the policy and described in the contract. It is too simple to just blame
GSL or DIMIA: the situation is both complex and demanding.

[7.21] Moreover: DIMIA does not seem to recognise that the nature of
the contract determines behaviour. It is not enough to demand in the
contract that the service provider act in partnership: there must be a
basis for a real partnership that respects the rights and responsibilities
of both parties.

58  Supra n47 at paragraphs 7.19-7.21.
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The ANAO has made similar adverse findings against outsourcing arrangements
for detention. The Joint Standing Committee summed up the ANAO’s
investigations as follows:

[7.25] In 2003-04, the ANAO undertook the first stage (Part A) of a
performance audit on the management of detention centre contracts. The
report of the Part A audit, Audit Report No. 54, 2003-04, Management of
the Detention Centre Contracts — Part A (the Part A Report), was released
on 18 June 2004. It focused on DIMIAs management of the detention
centre contracts with GEO.

[7.26] In 2005-06, the second part of the performance audit (Part B)
was conducted. The Part B audit report, Audit Report No. 1, 2005-06,
Management of the Detention Centre Contracts — Part B (the Part B
Report), was released on 7 July 2005. The objective of this second audit
was ‘to assess DIMIAs management of detention services through the
contract, including the transition period and the implementation of
lessons learned from the previous contract’.

[7.27] The Part B audit conducted by ANAO did not separately examine
the outcomes of the detention program itself, nor the inherent quality
of the services provided. This audit examined DIMIAs management of
the contractual arrangements for the delivery of detention services and
related performance measures.”

The ANAO’s findings were summed up as follows:*

[7.29] The ANAO concluded in both the Part A Report and the Part
B Report that DIMIA had been unable to articulate its requirements
clearly for the provision of detention services under the contracts
with its service providers. While acknowledging that a crucial issue in
contractual arrangements is striking an appropriate balance between the
degree of purchaser oversight of service delivery and the operational
flexibility afforded to contracted parties, both reports highlighted
serious deficiencies with this approach and emphasised that it is
contingent upon the purchaser being able to clearly specify outputs,
including appropriate service quality measures.

[7.30] For example, the ANAO found serious flaws with the IDS, the
related performance measures and contract monitoring conducted
by DIMIA. The ANAO also found that DIMIA had not sufficiently
articulated the roles and responsibilities of third parties in the delivery

59 Ibid at paragraphs 7.25-7.27.
60 Ibid at paragraphs 7.29-7.33.
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of detention services; nor had it clearly specified mechanisms for the
ongoing monitoring of third party arrangements for compliance with
intended outcomes.

[7.31] In the Part A Report, the ANAO found that DIMIAs management
of the detention arrangements ‘suffered from a lack of clearly identified
and articulated requirements’. The ANAO also found that DIMIAS
management of the program, together with the delivery of services
under the contract and the prioritisation of tasks, ‘focused on risks that
materialised, rather than systematic risk analysis, evaluation, treatment
and monitoring’.

[7.32] ... [T]he Part B Report found that the detention services contract
does not adequately specify key responsibilities and expectations for
the level and quality of services, either by DIMIA or GSL. In particular,
‘clear and consistent definitions are not provided for health standards
that are central to detainee welfare’ ...

[7.33] Rather than DIMIA actively enforcing the performance of GSL,
the monitoring of GSL's compliance with its contractual obligations
is carried out by an ‘exceptions-based’ approach. The focus of this
approach is the reporting of ‘incidents’; DIMIA assumes that detention
services are being delivered satisfactorily at each immigration detention
centre unless the reporting of an ‘incident’ (or repeated ‘incidents’)
reveals a problem.®

Criticism from academics

The outsourcing of IDC management has also attracted withering criticism
in the academic sphere. Much of the criticism has focused on the allegation
that officers who provide physical security at IDCs, along with the corporate
entities themselves, see themselves as managing prisoners and not immigration
detainees. Michael Welch has written as follows:*

The persistence of criminal subjectivity is deeply embedded in Serco’s
institutional operations. In 2012, investigative journalists posted on-line
a copy of Serco’s training manual. The 400 page illustrated induction
manual appears to be geared toward a maximum-security prison
population rather than a detention center for asylum seekers. Detailed
instructions demonstrate to staff members how to ‘hit’, ‘strike’, ‘kick’,

61 A system that obviously gives the Detention Services Provider an incentive to downplay the seriousness
of ‘incidents’, or not report them at all.

62 Michael Welch, ‘Economic Man and Diffused Sovereignty: A Critique of Australia’s Asylum Regime’,
(2014) 61 Crime, Law and Social Change 81 at 90.
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‘punch’ and ‘jab’ their fingers into detainee limbs and “pressure points’
to render them motionless. The ‘control and restraint’ techniques
suggest a commitment to skill and expertise. The manual recommends
the use of ‘pain’ to defend, subdue and control asylum seekers through
straight punches, palm heel strikes, side angle kicks, front thrust kicks
and knee strikes. Guards are told to target specific ‘pressure points’ in
the manner of riot squad police to squeeze nerves as ‘a valuable subject
control option.’

Others have been more critical of the government, questioning its motives in
outsourcing detention management in the first place. Michael Grewcock has
claimed that the entire purpose of outsourcing IDC management was to allow
the government to blame someone else when things went wrong in IDCs:*

Australia had turned to private enterprise to run its detention centres in
part to insulate the government from criticism when things went wrong.
The removal of direct ministerial control over the daily operation of
detention centres not only allows governments to distance themselves
from practices that might be condemned as abusive but also has a
deadening effect on public discussion.

A number of other authors have pointed out the same problem. For example,
Lynda Crowley-Cyr, points out that by setting out the IDSs in a contract rather
than legislation, the Commonwealth hopes to shift liability on to the services
provider. A detainee cannot sue on the contract between the Commonwealth
and a private entity, and the Commonwealth appears to have hoped that any
liability in tort would fall on the ‘on the ground’ services provider rather than
itself.*

S v Secretary, Department of Immigration and Multicultural and
Indigenous Affairs

S¥ was the first case to make it clear that the Commonwealth is unable to completely
contract out its duty of care to immigration detainees. S and M were detainees
who had spent around five years in detention, culminating in being detained
at the Baxter IDC at Port Augusta. Each sued the Secretary of the Department
and the Commonwealth on the basis that ‘the Commonwealth has breached its
duty to ensure that reasonable care is taken of S and M in detention in relation
to the treatment of their respective psychiatric conditions’.*® Importantly, S and

63 Michael Grewcock, ‘Border Crimes: Australia’s War on Illicit Migrants’, Sydney: Institute of Criminology

at 6.

64  Lynda Crowley-Cyr, ‘Contractualism, Exclusion and “Madness” in Australia’s Outsourced Wastelands’,
(2005) 5 Macquarie Law Journal 81.

65  Supra n56.

66  Ibid at paragraph 5.
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M did not seek to argue that individual medical practitioners were negligent,
but instead argued that their psychiatric damage could be ‘ascribed to systemic
defects in the manner in which mental health services are provided in Baxter,
which defects are responsible for the deterioration in the medical conditions of
S and M with resultant increase in risk of self-harm or suicide’.*’

Finn J in the Federal Court made his views clear right from the first paragraph
of the judgment, when he stated that ‘[t|hese two applications are a predictable
consequence of the decisions of the High Court in Al Kateb v Godwin (2004) 208
ALR 124 and Behrooz v Secretary, Department of Immigration and Multicultural
and Indigenous Affairs (2004) 208 ALR 271’.°* The central feature of the decision,
however, was that the Commonwealth was unable to shift responsibility for
the welfare of detainees, and liability in tort if that responsibility is breached,
from itself to a private contractor. Finn J summed up at paragraphs 257-259 as
follows:

[257] In each of these matters the facts speak for themselves. It was the
Commonwealth’s duty to ensure that reasonable care was taken of S and
M who, by reason of their detention, could not care for themselves.
That duty required the Commonwealth to ensure that a level of medical
care was made available to them which was reasonably designed to meet
their health care needs including psychiatric care. They did not have to
settle for a lesser standard of mental health care because they were in
immigration detention.

[258] Given the known prevalence of mental illness amongst the over
100 long-term detainees at Baxter, and the likely needs of S and M in
particular at least since their participation in December 2004 roof top
protest and hunger strike, the level of psychiatric service made available
to S and M was, and remained, clearly inadequate. Where there was
an obvious need to take steps to provide timely psychiatric service
after the protest, none were taken. The Commonwealth ought to have
appreciated that to rely upon the two monthly visits of [psychiatrist]
Dr Frukaczresulted in inadequate service provision in the circumstances.
This was no fault of Dr Frukacz. The Commonwealth neglected to take
steps to inform itself of this inadequacy. Its conduct contributed to the
progressive deterioration of the applicants over several months.

[259] The Commonwealth entered into a complex outsourcing
arrangement for the provision of mental health services which left it
to contractors and subcontractors to determine the level of services
to be supplied. The hallmarks of these arrangements were devolution

67 Ibid.
68 Supra n56.
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and fragmentation of actual service provision. The service provision
was so structured that there was a clear and obvious needs for regular
and systematic auditing of the psychological and psychiatric services
provided if the Commonwealth was to inform itself appropriately as
to the adequacy and effectiveness of these services for which it bore
responsibility. There has to date been no such audit. The Commonwealth
has put into place monitoring and working procedures to deal essentially
with the immediate and the ad hoc, though these did not avail S and M
up to these hearings. The Commonwealth now foreshadows more by
way of auditing and monitoring. Nonetheless, it is difficult to avoid the
conclusion that the Commonwealth’s own arrangement for outsourcing
health care services itself requires review. Its aptness is open to real
question.

It might also be noted that, armed with this decision, the parents of Shayan
Badriae, a then 11-year-old boy who had suffered serious psychiatric injury in
immigration detention, sued the Commonwealth for negligence in 2005. After
around 40 days of a trial, during which the Commonwealth attempted to set up
a ‘wicked stepmother” defence (i.e. arguing that Shayan'’s injuries were the fault
of his stepmother, based mainly on the fact that Shayan’s younger half-sister,
the natural child of Shayan’s stepmother, presented no psychiatric injuries), the
Commonwealth suddenly settled the matter for an undisclosed sum.*

It appears that the outsourcing of detention services fragments the responsibility
for services to detainees, places them in the care of people who believe they are
dealing with maximum security prisoners, encourages the provider to cover up
its mistakes, and is not even effective in shifting liability in tort to the service
provider. Its continuing existence can only be explained in terms of the blame-
shifting motivation suggested by Grewcock and others.

69  For an account of the Badriae case, see Jacquie Everett, The Bitter Shore, Pan MacMillan Australia, 2008.



