





XI JINPING AND THE PARTY leadership have
been reshaping China’s justice and security agendas
to strengthen both the authoritarian rule of the Party
and the authoritarian rule of law. They advocate
what they call ‘rule of law thinking' 75 %4 to
rebuild public trust in the country’s politico-legal
institutions, which include courts, procuratorates
(the institutions encompassing public investigators
and prosecutors), police, national security and para-
policing agencies. This is a strategic shift, following
a decade of weiwen 444, or ‘Stability Maintenance’,
a political program closely associated with the Hu
Jintao-Wen Jiabao era that covers a range of politico-
legal activities aimed at preventing and/or breaking
up collective protests and dealing with court cases
raised by individual complainants.
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At the height of its use in the mid- to late 2000s, and as discussed in previ-
ous China Story Yearbooks, the weiwen program gave local courts consid-
erable flexibility in resolving civil and administrative disputes, encour-
aging judicial mediation over litigation. Mediation arguably favours the
interests of local government and local developers more than it does those
of the complainants. This trend, often referred to as the ‘localisation of
justice’, fostered judicial corruption and errors of justice, further fuelling
the very discontent and instability that weiwen was meant to quell (see
the China Story Yearbook 2013: Civilising China, Chapter 4 ‘Under Rule of
Law’, p.202).

Xi Jinping’s idea of Shared Destiny within China is based on the re-
quirement of ‘unity of thought’ 4%— %44, especially in relation to social
and political problems that may threaten stability. In promoting the rule
of law, he seeks to create a strong underlying judicial and legal framework
that will encourage public trust in the legal system and enhance the effi-
cacy of the current political structure. Rebuilding the credibility of polit-
ico-legal institutions is a declared objective of reforms across the justice
spectrum. The party leadership has demanded that all of China’s courts,
prosecution, police, national security and para-policing agencies work
together towards this goal, which aims not just to ensure public security
(and the security of the Party) but also to create a stable environment in
which the Party can carry out its ambitious economic reform agenda.

Party-inspired ‘unity of thought’ is by definition largely intolerant of
pluralism and dissent. This can make for a seemingly uneasy relationship
with rule of law thinking: at the same time that Chinese leaders are seek-
ing to strengthen judicial institutions to inspire popular trust in the pro-
cess of law, they are cracking down on public expressions of dissent, in-
cluding those that some would argue fall within the legal or constitutional
rights of Chinese citizens. In late 2013, for example, the government crim-
inalised the online spreading of rumours by including such behaviour
within the definition of the crime of defamation. Arresting independent-
ly-minded public intellectuals and pro-human rights lawyers such as



Pu Zhigiang # &% in the lead-up to the twenty-fifth anniversary of the
1989 Protest Movement was also, presumably, a pre-emptive strike to dis-
courage disunity in thought and practice over this sensitive period.

The Handle of the Dagger

Xi Jinping requires unity in practice as well as thought within the nation’s
justice and security agencies. As noted above, from late 2012, Xi’s leader-
ship has downplayed the ‘Stability Maintenance’ strategy of Hu Jintao. In
late 2013 and in 2014, the Party moved to strengthen its central oversight
of the administration of law and justice.

The party leadership was aware that it had to win back the hearts
and minds of people whose trust in the law had been seriously eroded
by political and judicial corruption, and who had become more inclined
to seek justice through collective protests and petitions than through the
legal system. ‘Unity of thinking’ on law and justice thus seeks to shift pub-
lic understanding of the locale of justice from
the streets back to officially regulated spaces
within the legal system.

In his keynote address at the National
Conference on Politico-legal Work on 8 Jan-
uary 2014, Xi Jinping who, as noted earlier,
heads the new National Security Commis-
sion and Central Leading Group for Internet
Security among other posts, declared that
China’s politico-legal organs need more than

ever before to play a pivotal role in bring-
. . . The term ‘the handle of the dagger’
ing about sustainable economic growth and became popular after Xi Jinping
. . . used it in his keynote address at the

social stability. Over the coming years, he 2014 National Conference on Polit-

. . . . ico-legal Work. The term implies a
said, introducing a key new metaphor, polit- battle: a fight against corruption,
. . . dissent and terrorism
ico-legal organs will be required to act as the Photo: Weibo/chinadigitaltimes.net
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BIG GAME: FIVE ‘TIGERS', by Jeremy Goldkorn

Liu Tienan x4k %

In December 2012, just one month after Xi Jinping took over the
reins of the Communist Party, Liu Tienan, former vice-chairman
of the National Energy Administration, was the first big tiger to
fall. Luo Changping ¥ &-F, the deputy editor of the financial
magazine Caijing M#, used his Sina Weibo account to accuse
Liu of faking his academic credentials, taking kickbacks, having

In September 2014, former a mistress — and threatening to kill her.

ice-chai f the National . . ) ) .
:::r;yﬂzﬁ?:i:trat;n:irna Liu denied the allegations. But it seemed the authorities had
Tienan was dismissed from already placed him under investigation. The following month
the Party for alledgedly i . . . 5
accepting 35.6 million yuan they detained his son for corrupt business dealings, sacked Liu
in bribes from his official position in March 2013 and then arrested him in

Photo: news.163.com . . . o
May along with his wife who was also allegedly part of his illicit

schemes. At his trial in September 2014 in Langfang, Hebei, the
prosecution accused Liu of taking 35.6 million yuan in bribes.
He was dismissed from the Party but no sentence has been an-
nounced.

Gu Junshan 512,54

In March 2014, General Gu Junshan, the former deputy head of
the PLA Logistics Department, faced charges of bribery, embez-
zlement and abuse of power. No further details were provided,
but General Gu, a farmer’s son from Henan province, had report-
edly been at the heart of PLA corruption for many years, collect-
ing kickbacks from military contracts and presiding over a land
development racket.

General Liu Yuan %|/&, the Political Commissar of the Logis-
tics Department and the man in charge of cleaning up corruption

In March 2014, General Gu
Junshan faced charges of

in the department, first tried to bring General Gu down in late | bribery, embezzlement and
. e . abuse of power
2011. At the time, he encountered significant resistance, accord- | Pphoto: wenweipo.com

ing to The New York Times.

Xu Caihou %+ /%

The fall of Gu Junshan exposed an even bigger tiger: General Xu Caihou, the Vice-Chair-
man of the Central Military Commission (CMC), and son of factory workers from Liaoning
province. It is alleged that the practice of buying and selling promotions was rife during
General Xu's term on the CMC (which ended in 2013). Expelled from the Communist Party in
June 2014, the onetime Politburo member would face trial for taking bribes and abusing the
powers of his office, although it was not certain he will face the courts as he is reportedly
critically ill with bladder cancer.



Jiang Jiemin 3% &4

InJune 2014, the Party expelled Jiang Jiemin, who until re-
cently had been the chairman of China's largest state oil
company, China National Petroleum Corporation, from its
ranks. From March 2013, Jiang had also been the director
of the state-owned Assets Supervision and Administra-
tion Commission, the body that supervises China’s largest
government-run businesses. He was abruptly removed
from both posts six months later and disappeared into the
hands of investigators. Four other senior oil executives
vanished along with him at the time of writing. No charges
had been laid. But it appeared that the investigations were
part of the preparation for the case that would be made
against the former Politburo Standing Committee mem-
ber Zhou Yongkang, for Jiang was one of Zhou's prominent
associates.

Zhou Yongkang & &

Xi Jinping and the anti-corruption investigators have ap-
proached the biggest tiger of them all, the first Politburo
Standing Committee member to face investigation in dec-
ades, with extreme caution. The son of an eel fisherman
from Jiangsu province, Zhou rose through the oil industry
to eventually take charge of China’s security apparatus,
including its law courts. Anti-corruption investigators first
detained several of his key allies, including not only Jiang
Jiemin, but also Li Chuncheng Z#43%, the former deputy
party secretary of Sichuan, and Li Dongsheng &4 4, a
former deputy public security minister.

They then began detaining members of his family,
including his son Zhou Bin A3 and his daughter-in-law
Huang Wan #%t. Finally, in July 2014, state media formally
announced that Zhou himself was being investigated for
corruption. Several state media editorials promised that
Zhou was far from the last tiger in the campaign’s sights.

In June 2014, the Party expelled
Jiang Jiemin, who was the chair-
man of China’s largest state oil
company

Photo: finance.sina.com.cn

In July 2014, former Politburo
Standing Committee member Zhou
Yongkang was investigated for
corruption

Photo: polymerhk.com
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‘dagger-handle’ of the Party % 497742 -F. This language implies a battle:
a fight against corruption, dissent and terrorism. (For the etymology of
the term, see Chapter 4 ‘Destiny’s
Mixed Metaphors’, p.1461%)

While the Party’s leader wields
the metaphorical dagger, in the
words of China’s anti-corruption
chief Wang Qishan, the Discipline
and Inspection Commission (the

internal party agency that inves-
Wang Qishan serves as Secretary of the Central Com-

mission for Discipline Inspection and is the public tigates corrupt party members)
face of Xi Jinping’s anti-corruption campaign
Photo: gbtimes.com wields the ‘Sword of Damocles’.

Tony Saich, a scholar whose re-
search focuses on Chinese politics and governance, has labelled this ‘the
most ambitious anti-corruption campaign since at least Mao’s days’. Some
Chinese commentators describe the goal in language reminiscent of the
Cultural Revolution: to ‘sweep away all monsters and demons’ #42—3¥1
2 BIEAP,

The use of Maoist rhetoric, including terminology such as ‘dag-
ger-handle’, may seem incongruent with rule of law thinking; Mao, after
all, referred to the politico-legal system as the ‘tool of the proletarian dicta-
torship’. The prominent Hangzhou-born commentator Qian Gang , direc-
tor of the China Media Project at Hong Kong University, was among those
analysts taken aback by Xi’s use of Maoist terminology. Qian distinguishes
between ‘light red’ discourse such as the ‘China Dream’ and harder core
‘deep red’ Maoist terminology, noting: ‘A dagger-handle is what greets us
when we open the door to 2014.” This ‘deep-red’ metaphor informs Xi’s
political approach to reform and indicates his determination to conquer
entrenched socio-political problems left over from the time of Hu Jintao,

who supported high-speed economic growth at any cost.



The Fourth Plenum'’s Rule of Law Ideology

Rule of law is now the Party’s umbrella term that signifies its overall gov-
ernance intentions for the next eight years. The Xi Jinping leadership seeks
to build its legitimacy and to improve its legal system not by distancing the
Party from the affairs of the justice system, but the very opposite. This
clearly emerges from the resolutions issued after the Third and Fourth
Plenums of the Eighteenth Party Congress in, respectively, November 2013
and October 2014. Both documents reiterated Xi Jinping’s focus on the rule
of law and the re-invigoration of the authority of the Party in Beijing.

The Party will enhance its oversight of legal and governmental insti-
tutions so that they operate within a tight ‘Rule of Law Framework’ 4
#94EZR 1, as Premier Li Keqiang puts it, and implement policy from the
top down. The Resolution of the Party’s Fourth Plenum (CCP Central Com-
mittee Decision Concerning Some Major Questions on Comprehensively
Advancing the Country in Accordance with the Law issued on 28 October
2014), states that the Party’s supremacy and socialist rule of law are com-
patible 5t 4947 F A4k & £ X4 A — 349, In fact, the document insists
that the Party will now ‘implement its leadership role through the rule of
law’ 42 5¢ 8947 3 34 2 2A ik 6 E.

Rule of law discourse also has an important ideological role to play.
The Party intends it to guide both the thoughts and behaviour of the citi-
zenry and their political masters alike. To this end, the Resolution intro-
duces the idea of integrating two principles of governance: ‘ruling the na-
tion in accord with the law’ ¥A %7 & and ‘ruling the nation in accord with
virtue’ ¥A4&74 H. The latter intends to foster a sense of morality in Chinese
society and state. At the same time, the Party intends to ‘rule the nation
in accord with the law’ by making central, provincial and local party po-
litico-legal committees responsible for unifying thought and action in the
realm of law and politics. They are to do this by ‘standardising’ judicial
decision-making and improving the transparency and credibility of the
judicial process.



270

N
~
-

2014 ‘ Susan Trevaskes and Elisa Nessosi

CHINA STORY YEARBOOK | The Sword of Discipline and the Dagger of Justice

The Resolution includes mention of the Constitution because the ide-
ological principles established in the Preamble of the Constitution explicit-
ly give the Party the leading political role in governing China. The Pream-
ble ostensibly places the Party above all laws and other provisions in the
Constitution.

Recentralising the Nexus of Law and Politics

Xi’s push for the rule of law had begun to gather pace from mid-2013 on-
wards, culminating in the Resolution of October 2014. A succession of
statements by Xi in 2013, a series of Supreme People’s Court (SPC) and the
Party’s Central Politico-Legal Commission (CPLC) reform announcements
from July to October 2013, and the Party Congress Third Plenum Resolu-
tion of November 2013 revealed plans to ‘de-localise’ justice agendas and
to ‘re-centralise’ party, SPC and politico-legal power. Key phrases coming
out of the Third and the Fourth Plenums included: ‘transparency’, ‘super-
visior’, ‘institutionalisation, standardisation and proceduralisation’, judi-
cial openness’, judicial independence’, judicial fairness and credibility’,
‘standardising judicial decision-making’ and ‘preventing miscarriages of
justice’.

The overall focus is on promoting stronger oversight of political
and judicial authorities at the local level. In July 2013, the Party’s main
law-and-order body, the CPLC, issued a strongly-worded directive, titled
Provisions on Preventing Miscarriages of Justice Frik £18 452, aimed at
thwarting abuses of power and miscarriages of justice in local courts. The
Chinese law expert Jerome Cohen describes the directive as ‘stunning’ in
scope, and largely empty of ideological clichés. The Provisions ‘go beyond
the [usual] recitation of relevant norms’, Cohen says, to specify how the
Party expects prosecutors to supervise the work of police and judges; how
judges must withstand pressure from local interests (wWhose main concern
is likely to be maintaining social stability) during the adjudication pro-



cess; and how party politico-legal committees, which
will still coordinate the work of the courts, police and
prosecutors, must refrain from interfering in judicial
decision-making.

The Provisions and other reform documents
published in 2013 and 2014, including the new SPC
five-year plan for court reform issued on 9 July 2014,

indicate that the SPC has made a priority of recon- | JeromeA Cohenisan
expert on Chinese law and

figuring central-local judicial decision-making so the fl';:t“s"l‘;cg;el:af human
centre can exercise greater control over local courts, ! Photo:itslawnyu.edu
They list important justice reforms such as shifting responsibility for re-
sourcing courts from the local to the provincial level. This move makes
it much harder for local political authorities to threaten local judges and
courts with withdrawing revenue in order to obtain favourable outcomes
in administrative and civil disputes with local residents. The SPC intends
to limit judicial discretion and inconsistency — especially in administra-
tive or civil disputes that touch on social stability concerns — while en-
hancing transparency, including by posting judgments on court websites.

Reform documents strongly encourage courts to ‘unify’ 4— their
decision-making. To this end, the SPC has stepped up its case guidance
system, promoting a number of model cases that illustrate best practice.
These models enable local courts to ‘standardise’ #L;&4t disparate and un-
even decision-making to achieve greater consistency in adjudicating and
sentencing. This will make it possible to declare with confidence that ‘sim-
ilar judgments are made in similar cases’ F] % F] #] across the nation: unity
of thinking and action within the justice system.

Enhancing Judicial Accountability

The SPC employs a number of high-profile reformist judges, including its
President, Zhou Qiang )3 7%, and Deputy President, Shen Deyong #i& 7k,
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who are both keen to abandon the Stability Maintenance practices (in-
cluding the ‘aggressive mediation’ detailed above) that have sullied the
reputation of courts in recent years. To this end, Xi Jinping has ordered
politico-legal officials to ‘carry the sword of justice and the scales of equal-
ity’. The courts must safeguard social justice and equality, while protecting
people’s interests.

Three important SPC opinions promulgated in late 2013 bring into
sharp relief the reforms that the SPC and the Party intend to pursue in the
coming years:

® Opinion on Improving Judicial Credibility (28 October 2013)
® Opinion on Improving Judicial Transparency (21 November 2013)
® Opinion on Preventing Miscarriages of Justice (21 November 2013).

While these Opinions do not carry the same weight as law, they are
nevertheless important indicators of a change in the general direction of
legal development in China. The Opinion on Improving Judicial Credibility
unveils the broad agendas for judicial reform. It appeals to judges to focus
on 9ustice for the people’ and practical changes in the work style of the
courts, as stated above: limiting judicial discretion and standardising and
‘unifying’ judicial decision-making in order to discourage venal practices
that have led to the favouring of the interests of local developers and gov-
ernment over those of local citizens.

Among the model cases posted by the SPC in early 2014 are seven new
cases relating to the ‘livelihood of the masses’. In one, the litigant sought
compensation for the forced demolition of a property; another dealt with
a copyright infringement case. There is also a judicial review case involv-
ing a farmer’s complaint about water pollution and another involving two
men pursuing compensation for wrongful incarceration.

The Opinion on Improving Judicial Transparency announced ‘three
platforms of openness’: judicial transparency in regard to trials in process;
the disclosure of case results; and the disclosure of information regarding
the enforcing of court verdicts. It involves providing general information



on court websites about provisions
and procedures relating to litiga-
tion processes, documents, fees,
risks and alternative dispute reso-
lution mechanisms such as media-
tion.

The Opinion on Preventing

The execution of street vendor Xia Junfeng

Miscarriages of Justice, meanwhile, for killing two chengguan, urban law enforce-
.. . ment officers, sparked an outcry on Chinese
confirms provisions made in the social media sites

. . . Photo: Xinh t.
revised 2012 Criminal Procedure oto: Ainhuanet.com

Law on excluding evidence obtained through torture and other illegal
means. It requires judges to follow strictly legal procedures and reminds
courts of appeal that they are responsible for counterchecking judgments
in cases where the evidence was sketchy or the facts unclear. It also pro-
vides for senior judges to adjudicate in cases involving capital punish-
ment. (The number of executions carried out each year remains a state
secret.) The Opinion also attempts to put a halt to the trend over the last
decade of courts and judges sometimes acquiescing to populist demands
— especially when state officials are perceived to have provoked suspects
or defendants to violent acts of revenge. The Opinion on Preventing Mis-
carriages of Justice declares that: ‘people’s courts ... should not make any
judgments that contravene the law under the pressure of public opinion
or of involved parties’ appeals, or in the name of “maintaining social sta-
bility””’.

An example is the case of Xia Junfeng # 4%, an unlicensed street
vendor arrested in 2009 for the murder of two chengguan %% (urban law
enforcement officers). Xia alleged that the chengguan had beaten him and
that he acted in self-defence (see Forum ‘The Execution of Street Vendor
Xia Junfeng’, p.300). The SPC came under considerable popular pressure
not to approve Xia’s execution but it refused to bow to public sentiment.

On the other hand, following continued public outcry over scandals
involving the treatment of petitioners in ‘reprimand centres’ and ‘black
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jails’, in February 2014 the Party’s Central Committee and the State Council
introduced new guidelines for reforming and regularising the way that
politico-legal institutions deal with petitioners voicing grievances against
officials and calling for redress. The document stresses the importance of
the rule of law in handling petition cases and expands the public channels
by which petitioners may appeal to officials, including the establishment
of a website that encourages virtual petitioning rather than requiring that
petitioners visit government buildings in person.

Abolishing Re-education Through Labour

The international media have highlighted the deci-
sion announced by the Third Plenum to abolish the
system of Re-education Through Labour (RTL% 3/
# 4%), the use of administrative detention that has
been employed for decades to allow police and oth-
er authorities to incarcerate people for up to four
years for minor crimes without the inconvenience

Tang Hui /&%, from Yong- of going through a trial. Such crimes included pet-
B R e d y theft, prostitution and the trafficking of illegal
ahalfyears of labour drugs, but also religious or political dissent: for
o o allogedy example, attending the prayer meetings of a pro-
LZ'I,;?,?:,“.;‘:;‘;:’,,L‘;:., scribed church group or speaking out on a subject
it 1 rowing the authorities deemed unacceptable.

;hh;ﬁeb';ttl'ﬁ.:: 'cﬁ,r,ﬁ According to the Resolution of the Plenum, an

enhanced system of ‘community corrections’ would
replace RTL. During the last ten years, the authorities in some jurisdic-
tions have experimented with a system of ‘community corrections’ #+ X
#riE whereby offenders spend their sentence in community service. To
date, it is still unclear how this mechanism will be used and what the pro-
cedural requirements for its application will be. The Ministry of Justice is


http://www.gov.cn/jrzg/2014-02/25/content_2621605.htm
http://en.wikipedia.org/wiki/Theft
http://en.wikipedia.org/wiki/Prostitution
http://en.wikipedia.org/wiki/Illegal_drug
http://en.wikipedia.org/wiki/Illegal_drug

On 21 March 2014, a group of human rights lawyers were arrested in Jiansanjiang, Heilongjiang province, after
they visited a black jail. On 25 March, six lawyers began a hunger strike outside the Qixing Detention Centre
when their request to meet with the detained lawyers was refused

Photo: voanews.cn

now working toward a final draft of a new Community Corrections Law
to solve these uncertainties, standardise diverse practices of ‘community
correction’ around the country and to regulate this expanded institution.

The reform of RTL has also generated debate about the legality of oth-
er forms of detention, including those replacing RTL. These include the
‘custody and rehabilitation’ M &4 7~ of juveniles, prostitutes and those
who procure their services; ‘black jails’ % % #k for petitioners who have
not been charged with a crime but whom the authorities deem inconven-
ient or offensive; ‘criminal detention’ #)% for pre-trial criminal suspects
and ‘residential surveillance’ % #L/1%. The last was originally an alterna-
tive to pre-trial detention but is now used as a form of extra-legal house ar-
rest for activists, their close relatives (such as the imprisoned Nobel Peace
Laureate Liu Xiaobo’s X 8% 7% wife, Liu Xia %] %) and individuals accused
of undermining stability.
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Authoritarian Rule of Law in Practice

In 2014 (as in previous years), the government showed the authoritarian
nature of Beijing-style rule of law when it detained or arrested a num-
ber of lawyers who have been arguing for citizens to enjoy the rights pre-
scribed in Chinese law and the constitution as well as anti-corruption cam-
paigners and advocates of greater political and fiscal transparency.
During the first half of the year, in the lead-up to the sensitive twenty-
fifth anniversary of the 1989 Protest Movement and its violent suppression,
the authorities imposed charges of ‘disrupting public order’ on individu-

als and groups to silence its critics, some pre-emptively. Among them was
the lawyer Xu Zhiyong # &K, a founder of the New Citizens’ Movement
#H/ARIZEF) (see Forum Xu Zhiyong and the New Citizens’ Movement’,
p-292) and one of the most high-profile human rights lawyers and activists
of the last decade.

On January 2014, the Beijing
Number One Intermediate Peo-
ple’s Court sentenced Xu to four
years in prison for ‘gathering a
crowd to disrupt order in a public
place’ RAMEIAALG KA ac-
cording to Article 291 of the 1997
Criminal Law. The charge referred
to his role in organising and call-
ing on people to unfurl banners,
distribute leaflets, attract onlook-
ers, make a racket and obstruct po-
lice officers from enforcing the law

b during a series of protests in 2012
22 January 2014: Well-known human rights lawyer and 2013. Three months later, the

Xu Zhiyong was sentenced to four years in prison " . s
for breaching the 1997 Criminal Law by ‘gathering a B61] ng ngher People s Court up-

crowd to disrupt order in a public place’

Photo: 37dts.com held Xu’s guilty verdict on appeal,



On 4 June 2014, tens of thousands of people gathered in Hong Kong's Victoria Park
to commemorate the twenty-fifth anniversary of the Beijing massacre. In mainland
China, commemoration of the anniversary is strictly forbidden

Cartoon: Baiducao, TAM/oclphkenglish.wordpress.com/category/news-clippings/
cartoons/

sparking outrage among human rights advocates both inside and outside
China.

Repression in the name of public order became more common in
the months leading up to the twenty-fifth anniversary of the 1989 Protest
Movement. Emblematic of Beijing’s attitude towards ‘disunity of thinking’
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was the case of lawyer Pu Zhiqiang, de-

tained on 5 May on suspicion of ‘picking
quarrels and provoking troubles’ s
#F (Article 293 of the Criminal Law) —
in this case, he was guilty of attending a

L 23
small, private commemoration of the 1989 G T EE e ke

student protest. A Global Times commen- 3 May 2014: A citizen journalist for the
US-based website Boxun, Xiang Nanfu, is

tary published on 8 May on Pu’s detention | arrested and paraded on state television

claimed that by meeting to commemorate
the Tiananmen events, the human rights lawyer had ‘clearly crossed the
red line of law’.

These developments in early 2014 revealed the party-state’s new ap-
proach to quelling dissenting voices. Rather than pursue outspoken critics
on charges of subverting state security, they charge them with common
public order offences. The Dui Hua Foundation research group claims that
the number of people charged with subversion, separatism and incite-
ment to subvert state power decreased by twenty-one percent in 2013 to
880 individuals, while the number of those charged with disrupting public
order has increased dramatically — from around 160,000 in 2005 to more

27-30 April 2014: Xi Jinping visits the Xinjiang Uyghur Aut Region where he

vows to ‘strike first’ against terrorism
Photo: Xinhua



On 27 May 2014, fifty-five people were sentenced at a mass trial in Yili, Xinjiang Uyghur Autonomous Region.
At least three people were sentenced to death. Others were jailed for murder, separatism and organising

or participating in terror groups. Xinhua claimed that around 7,000 locals and officials withnessed the mass
sentencing

Photo: voanews.com

than 355,000 in 2013. Other dissenters besides Pu Zhigqiang who have been
charged with the seemingly innocuous offence of ‘picking quarrels and
provoking troubles’ include the labour activist Lin Dong # 4 and the Box-
un i1 journalist Xiang Nanfu #1 % %, among others.

This strategy is reminiscent of the way in which the dissident artist Ai
Weiwei was dealt with in 2011: the authorities charged the outspoken crit-
ic of the Party with tax evasion. Similarly, in June 2014, they charged the
Australian-Chinese artist Guo Jian with ‘visa fraud’ before deporting him
to Australia. Both instances are examples of the way the party-state cyn-
ically attempts to deflect criticisms of human rights abuses by smearing
the character of dissidents, implying that they were fraudsters or common
criminals.

The authorities are more comfortable with pinning charges of subver-
sion and separatism on those in the restive north-western ethnic region
of Xinjiang who do not share Xi Jinping’s vision of their place in China’s
Community of Shared Destiny. The robust ‘unity of thinking’ underlying
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Xi Jinping’s approach operates in this case, however, as a double-edged
sword. As the journalist Chris Buckley noted in The New York Times, Xi has
‘cast himself as a paternal leader devoted to improving the lives of ordi-
nary people’ and sees the assimilation policies towards the Uyghurs not as
the source of discontent but as the means to its resolution.

In May, the central authorities called on the three arms of state jus-
tice — the police, the procuratorate and the courts — to coordinate their
work against terrorism %% £ 3, declaring a year-long ‘People’s War on
Terror’ (see Forum ‘Terrorism and Violence in and from Xinjiang’, p.308)
primarily aimed at Xinjiang separatists. Within one week of this decla-
ration of war, on 27 May, police, prosecution and judicial forces rounded
up both suspects and convicted criminals and put them on display at a
major public shaming rally in the city of Yili. They paraded these criminal
and terrorist suspects and convicted offenders at a large public arena in
the style of the Strike Hard ®
47 anti-crime campaigns of
the 1980s and 1990s. The sus-
pects received their sentenc-

es in front of over 7,000 peo-
ple, including schoolchildren.

Although in the 1980s
the Supreme People’s Court
outlawed the public parading
and humiliating of convict-
ed criminals and suspects,
including by driving them
through the street in trucks,
an exception was apparently
made for this opening salvo

In October 2014, fifteen suspects were driven through the of the ‘People’s War on Ter-
streets of Yueyang, Hunan province, on the back of a truck s .
labelled the ‘Prisoner Van’, before being taken to a public ror’. The fOHOWlIlg day, the

trial that was watched by thousands
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the public ritual: ‘These kinds of rallies are an important way for the peo-
ple to see for themselves the outcomes of our efforts. They will improve
the resolve of criminal justice organs (to fight the war) and will console the
victims of terrorism.’

Contesting the Rule of Law

Muslim separatists and human rights advocates alike reject the idea of
a Party-led rule of law. It is also clear that some in the party hierarchy,
including its leftist wing, are not comfortable with the new rule of law
thinking. A week before the Fourth Plenum Communiqué was announced,
an article on law and politics in the Central Party School mouthpiece Red
Flag #r7% declared that it is not rule of law but ‘the people’s democratic
dictatorship’ that must be urgently realised across the nation. ‘The Party
must guarantee the fundamental interests of the labourers and masses
and not substitute these interests for those who will benefit from the rule
of law.

Others have chosen more practical means of contesting Xi’s rule of
law ideology. On the very day that the Fourth Plenum Communiqué was
announced, another old-fashioned Maoist public sentencing rally hit the
news headlines in Mao’s home province of Hunan. Authorities in Hua-
rong county convened a joint ‘public arrest and public sentencing rally’
to put on public display sixteen suspects and eight convicted criminals,
who were then placed in trucks and paraded on the streets following the
outlawed practice. ‘The three heads’ (of the local police, prosecution and
court) jointly organised the event to mark their local ‘strike hard’ cam-
paign against robbery. While the event itself occurred three days before
the Plenum, Hunan authorities waited until the day the Fourth Plenum
Communiqué was released to broadcast the vision of the parading trucks
on the television news. While social commentators and bloggers noted this
‘coincidence’, Beijing was initially silent. Three days later, Xinhua issued
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an editorial in the Beijing News #7 % iR, declaring in high dudgeon tones
that the event ‘proved that ruling the people is easy while ruling (local)
officials is the difficult part’.

Conclusion

One constant that has been on display in the justice arena in China over
the last three decades is the idea that broad national political discourses
— Harmonious Society, Stability Maintenance and so on — set the context
for how justice is dispensed. These political watchwords shape the way in
which justice is conceptualised and practised. To this list, we can now add
‘comprehensively advancing the rule of law’, a recycled catchphrase from
the Deng Xiaoping era but now with some additional Xi Jinping charac-
teristics’.

XiJinping’s interpretation of the rule of law includes his ability, as the
head of the new National Security Commission and the Central Leading
Group for Internet Security, to wield the dagger against terrorists while
the Discipline and Inspection Commission under Wang Qishan wields the
sword against corrupt officials.

Xi Jinping’s commitment to ‘recentralising’ justice is not some kind
of ideological battle for judicial independence, nor an effort to wrest ‘law’
from the clutches of ‘politics’. His purpose is to decouple law from the
dirty politics of local corruption and protectionism, and to meld it with the
supposed ‘clean’ politics of central party oversight; this is what he means
by governing ‘in accordance with the law’. Standardising and unifying ju-
dicial and policing practices across the legal system will indeed help im-
prove judicial fairness and efficiency. It will also help to legitimise Xi’s
administration and policies.

Yet Xi’s insistence on doing this ‘the party way’ places potentially ir-
reconcilable, contradictory demands on the courts and other agents of



justice. It will be difficult for them to deliver ‘justice for the people’ while
‘unifying’ with the centre. Indeed, the government’s requirement that the
judicial organs join the battle to ‘unify thinking’ places the credibility of
the justice system in question even as it is ridding itself of some of its most
questionable historic practices.



This text is taken from Shared Destiny, edited by Geremie R Barmé,
Linda Jaivin and Jeremy Goldkorn, published 2015 by ANU Press,
The Australian National University, Canberra, Australia.





