2. The possibilities and limitations of
legal pluralism

The existence of normative legal systems operating independently or
semi-independently from the State, such as the kastom system in Vanuatu, is an
empirical reality in almost every decolonised country in the world.! Despite
their prevalent nature,” however, and the growing official and academic
recognition of their existence, there is currently no widely accepted theoretical
position for analysing the relationships between such legal systems, or between
such systems and the State. This chapter discusses three possible theoretical
approaches—Ilegal positivism, legal anthropology and legal pluralism—and the
possibilities and limitations of each for answering the questions posed in this
study. It argues that although a legal pluralist approach is the most useful in
analysing empirical questions about the operation of non-state legal systems,
neither it nor the other two approaches is of much assistance in answering the
normative questions this study poses about improving the relationship between
the kastom and state systems in Vanuatu.” The last two chapters take this analysis
further by proposing a new methodology to fill the theoretical lacuna identified
in this chapter.

There is a terminological issue that needs to be dealt with initially as there is no
agreed terminology in this field. There have been numerous suggestions about
what to call normative orders existing outside the State, including customary
law, non-state justice systems, non-state legal fields, dispute-resolution systems,
rule systems, folk law, informal justice, collective justice, popular justice and
vigilantism. The difficulty arises from the fact that the terminology employed
directly raises some of the central dilemmas in the field: are we just talking about
a set of substantive norms or of processes as well? (The use of the terms
‘customary law” and ‘folk law’, for example, can be taken as referring uniquely
to legal norms.) Are these normative orders or fields really ‘law’? Is a legal order
broader than the mere resolution of disputes? These questions are discussed
further below, but for present purposes the term ‘non-state justice systems’ is
used. Although the focus of this study is conflict management in the context of
law and order, rather than ‘justice’ as a whole, many of the other authors referred
to do not limit their discussion to conflict management. The term non-state
justice systems is also the one that is used most widely in the aid and development
literature dealing with these issues, and is wide enough to cover non-state
institutions as well as substantive norms.
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The positivist approach

General principles

Questions of how to deal with a plurality of legal systems first came to the fore
during the time of European imperialist expansion and colonialism. The British
policy of indigenous sovereignty, often referred to as ‘indirect rule’, required
colonisers to consider issues about what law was applicable to govern indigenous
peoples, as well as which law would govern the relations between indigenous
people and colonisers.* At the time these questions arose, the dominant legal
theory was legal positivism, or analytical positivism. The central tenet of this
theory, as expounded by one of its main nineteenth-century authors, John
Austin, was that all law was the command of the sovereign. From this central
principle, a number of consequences flowed, the most important of which in
the context of non-state justice systems was that lawyers should confine
themselves to the study of law and if societies did not have rules laid down by
a sovereign or political superior then it followed that they did not have law.

Twentieth-century positivists modified the strict nineteenth-century approach
in some respects, making special provision for systems of customary law. For
example, Hart posited a dual system of rules: primary rules constituted the
normative order in simple societies; secondary rules, characteristic of more
advanced societies, specified the manner in which the primary rules could be
ascertained, changed and applied. While Hart conceded that a society might
exist that had only primary rules, he believed that these alone did not constitute
a legal system and would need to be supplemented by secondary rules to take
‘the step from the “pre-legal” into the legal world’.”

Positivism in Melanesia

Melanesia is a region where issues relating to non-state justice systems have
always been on the agenda—during the colonial period and after independence
of the countries of the region—although, significantly, such terminology has
not previously been used to describe the issue. Rather, the debate has been
couched in terms of the ‘recognition” and ‘integration’ of ‘customary law’, putting
the emphasis on customary norms rather than processes and on the appropriate
action of the State towards customary law. Given such a choice of terminology,
it is no surprise that the approach that has been adopted in the body of Pacific
jurisprudence concerned with the relationship between introduced and customary
law has been one of ‘weak” legal pluralism, where the State recognises customary
norms but not customary institutions. As discussed below (under ‘Theoretical
issues’), in many ways such an approach belongs in the legal positivism tradition
rather than legal pluralism.6

The positivist approach taken by the colonial administrators and later by
legislators of the independent states is shown clearly in the structures of the
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legal systems developed during these two periods. During colonisation, customary
law was seen as being transient and the pluralist legal system a temporary state
of affairs that would eventually be moulded into a universal national legal system.
At independence, this goal was often incorporated in the new leaders’ plans for
the State.’ Thus, new constitutions such as that of Vanuatu were drafted on the
basis of a single, rather than a plural, system of law, with customary law
incorporated to the extent that it did not conflict with other sources of law.
Vaai, summarising the situation in the South Pacific, states that ‘[ijndependence,
however, saw the establishment of new constitutional systems that were
inevitably in accordance with Western ideologies and law’.” In fact, Westermark
comments that, since the advent of independence, the external imposition of
legal systems has in some ways increased, as ‘the new nations frequently stress

legal uniformity as a key to nation—building’.10

From an academic perspective, there has been a significant body of work
generated by what Narokobi terms ‘the search for a Melanesian Jurisprudence’.'!
The irony of the fact that since independence the legal systems of the region
continue to follow the path laid down by the imperialist government has
understandably generated a lot of questioning and thought on the part of lawyers,
and occasionally anthropologists, working within the legal system. The majority
of the legal academic literature on this issue has, however, been concerned with
describing the legislative framework for the incorporation of customary law in
countries in the South Pacific region and then analysing the various reasons
why in fact there has been so little incorporation of customary law into the state
system.12 Stewart states:

[T]he task of contemporary legal scholars is seen as interpreting the
customary law which evolved in the colonial state courts in the light of
contemporary legislation and supreme court practice. It is not concerned
with understanding the contemporary social context despite the fact
that the people’s customs and practices are constantly evolving outside
the framework of court decisions and interpretations.B

In other words, the approach adopted is essentially positivist, because it seeks
to find ways for the state system to ‘recognise’ or ‘integrate’ customary law.
Such an approach proceeds from the standpoint that it is only once the state
legal system has accepted customary law that it can be considered ‘law’. This is
demonstrated by Zorn and Corrin Care’s comment that ‘[t]he ultimate irony of
customary law is that although state law must recognise and apply custom in
order to make itself a part of the culture, state law cannot use custom without

turning it into something else’.!* Asa result, there has been little consideration

of institutions that are not officially constituted or recognised by state law.

Even those such as Aleck who advocate new’ approaches in fact still remain
inside a state-centralist conception of law. Aleck argues that there are any number
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of factors to explain the current failure of Pacific courts and legislatures ‘to bring
about the development of “a new, culturally sensitive...jurisprudence which
blend[s] customary law and institutions with modern Western law and
institutions in an appropriate mix"’.'® He suggests that the answer is for judges,
lawyers and legal educators to recognise and act on the fact that ‘the common
law tradition itself is best understood, employed and developed when it is
regarded fundamentally as a system of customary law’.}7 Such an analysis again
belabours the idea that it is up to the state institutions to incorporate customary
law and that this can be done through the State’s own processes—an essentially

positivist approach.

The adoption of this approach in Melanesia has had a number of consequences.
First, it cannot really be said that the issue of non-state justice systems has in
fact been addressed, because in order to address such issues there first needs to
be some recognition that non-state justice systems exist, and such recognition
as we have seen is not possible within a positivist paradigm. For example, at the
beginning of this study not a single legal work referred in more than a passing
way to the operation of the kastom system in Vanuatu. Second, the focus of most
legal scholars dealing with customary law in the South Pacific has been on
customary norms because, as Sack points out, ‘positive law has no difficulty in
dealing with even the most exotic forms of substantive foreign law’, whereas
‘foreign legal institutions, methods, processes and values are a different matter’. 18
The main focus of law reform in this area has therefore been to develop ‘choice
of law’ rules to assist the courts to determine whether customary or ‘formal” law
should be recognised and applied in a given case.!?

The legal anthropological approach

Anthropological jurisprudence, which first developed as a specialised discipline
in the nineteenth century, has challenged many of the paradigms of the positivist
view of law and, most relevantly for this study, has produced the various theories
of legal pluralism, discussed separately below under ‘The legal pluralist
approach’. This section discusses its other major contributions to the study of
non-state justice systems and also highlights its current limitations.

Initially, the evolutionist school dominated legal anthropology.zo It was believed
widely that all societies passed through clear and inescapable stages of
development, distinguished by increasing complexity, and this was extended
to include stages of legal development. Various legal systems were studied and
compared with the aim of charting a general evolutionary direction, from a
primitive to a civilised state.’! The ethnocentric bias was such that Western
European states represented the highest stage of development—a belief that was
very convenient for the imperialistic policies of the European powers.22
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Since the late nineteenth and twentieth centuries, there have been three separate
periods in the development of the field of legal an‘chropology.23 The first was
the publication of the major empirical monographs before the 1960s that were
mainly ahistorical, ethnographic descriptions of a single ethnic group and were
concerned with seeking to understand whether all societies had law or its
equivalent. A small number of monographs, including Maine’s Ancient Law
(1861), Malinowski’s Crime and Custom in a Savage Society (1967) and Llewelyn
and Hoebel’s The Cheyenne Way (1941), provided the baseline for the discipline.24
These monographs set the general framework for the methods of research that
continue to be employed. Malinowski’s work led the movement ‘out of the
armchair into the village’, insisting that some legal phenomena could be
understood by direct observation in the field. Before him, most scholars had
relied for their material on the accounts of travellers, missionaries and colonial
administrators.”’> Malinowski looked at the ‘sociological realities’ and the
‘cultural mechanisms’ acting to enforce law and demonstrated the variety of
different forces that operated to maintain peace in the Trobriand Islands,
including factors such as the cohesive force of relationships of reciprocal
obligation.26 He stated:

In looking for ‘law’ and legal forces, we shall try merely to discover and
analyse all the rules conceived and acted upon as binding forces, and to
classify the rules according to the manner in which they are made valid.
We shall see that by an inductive examination of facts, carried out
without any preconceived idea or ready-made definition, we shall be
enabled to arrive at a satisfactory classification of the norms and rules
of a primitive community, at a clear distinction of primitive law from
other forms of custom, and at a new, dynamic conception of the social
organisation of savages.27

Following such works, the ethnocentric notion of evolutionism was criticised
and writers turned their attention to the diversity of legal systems rather than
their unity and to analysing them within their own terms rather than with
reference to a notional universal standard.

With the exception of Malinowski, the other works during this period considered
law primarily as a framework rather than as a process. Humphreys observes that
‘[t]hrough the influence of Durkheim on Radcliffe-Brown, it became a
fundamental tenet of...anthropology from the 1920s to the 1950s that the
anthropologist’s task was to discover the “rules” governing the structure of the
society’ under study.28 The influence of such beliefs is so strong that even today
what Moore describes as the ‘venerable debate’ on the topic of the complex place
of norms in customary systems continues.?’ Generally, however, later lawyers
and anthropologists disagreed with such a focus on norms, stressing that law in
traditional societies consisted of processes as well as norms. For example, Sack
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argues that ‘Melanesian law does not express itself in obligatory norms but in
the actual social organisation of the people’.3 0 Narokobi similarly pointed out
that in classical Melanesia, law was not a specialist discipline, but rather ‘an
integral part of the way in which people went about various tasks in a
community'.31 He comments that the emphasis ‘was not on the law or the rule
or the norm but on how to settle the conflict’.>? In the African context as well,
Moore writes that ‘[i]t is fairly well agreed that in many (most) African settings
there was much that operated in the “resolution” of disputes other than a system

of norms’.>>

These early ethnographies were critical in establishing methodological approaches
to the study of non-state justice systems. The Cheyenne Way > was ‘the first
systematic anthropological attempt to study law by a careful analysis of
“trouble-cases”’>> —mnamely, looking at disputes and inquiring into ‘what the
trouble was and what was done about it’. The data produced by this method
were found to have been the most revealing in exposing the nature of law in
Cheyenne society. The ‘case method” approach has continued to be a standard
method of research and is used in this study, particularly in Chapter 6. Max
Gluckman,>® Philip Gulliver’” and Paul Bohannan®® produced important
studies during this era. Such studies were essentially critical ethnographic
descriptions of non-European societies.

In the mid-1960s, there was then a shift towards the study of dispute settlement
and of law as a process, in which the study of substantive rules and concepts
was subordinated to the analysis of procedures, strategies and processes.
Malinowski, who was already questioning the assumption that ‘savages’
invariably followed the ‘rules’, had foreshadowed this shift.>® Malinowski’s
work thus gave rise to a new epistemological base in legal anthropology—namely,
‘processual analysis’, which studied the processes involved in the settlement of
disputes. This contrasted with the prevailing idea of normative analysis that
was based on the idea that law consisted, in essence, of a number of written and
explicit norms and was often presented in codified form. 0 Humphreys identifies
two ideas behind this shift: the first is ‘that social change and areas of potential
instability can be best understood and identified by focussing on disputes for
evidence of changing norms, areas of ambiguity in social relationships and
attempts to control change'.41 The other idea is demonstrating that the basic
principles used to investigate and adjudicate disputes in developed and less
developed societies are similar.*? Snyder observed that the studies in this period
were limited because they did not acknowledge the profound social and economic
changes that were occurring as a result of the colonisation process.43

The third period is the move since the mid-1970s towards the gradual elaboration
of a plurality of approaches and more explicit concern with theory and attention
to the role of the State. In the 1980s, anthropologists came to feel that ‘the
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ethnographic case-study methodology of dispute processes was too narrow a
canvas of analysis’.44 It was argued that local disputes needed to be analysed
within their socioeconomic and historical context.*’ Further, the case method
was also criticised by some postmodernists, who claimed that ‘the choice of the
case as the unit of analysis shifts attention away from routine compliance with
law and toward deviant and otherwise extraordinary behaviour, away from
concord and to conflict’.*® There were two responses to this. First, as discussed
below, under the term ‘legal pluralism’, a debate arose as to how to conceptualise
local processes and norms within the wider context of state laws and domination.
The second response involved a ‘critique of the atemporal quality of case studies
of dispute processes and their Durkheimian understanding of dispute settlement
as “social control””. 47

The preceding discussion demonstrates that legal anthropology has made a
number of useful contributions to answering the specific questions this study
is concerned with: first in research methods and second in emphasising certain
aspects of the legal system that legal scholars tend to overlook, including the
numerous modes of conflict management outside the courts and the general
social context of the law.*® At present, however, legal anthropology is limited
in a number of respects. First, as Zorn points out, during the period legal
anthropology has developed, ‘law and anthropology have proceeded from
different premises and have embraced different goals'.49 She further explains
that ‘[a]nthropology’s primary aim is accurate description; the pre-eminent aim
of law...is prescription’. O As a result, there is little general comparative work
or theorising about the universal basis of norms or legal institutions in
contemporary legal anthropology.51 For example, Franz von Benda-Beckmann
argues that it is rare in legal anthropology to have systematic comparisons of
legal systems.5 2 Second, with the significant exception of the development of
the theory of legal pluralism, discussed below, legal anthropology has been in
a period of stagnation and largely devoid of theoretical innovation in the past
20 years.5 3 Riles therefore commented that in the 1980s legal anthropologists
suffered a ‘crisis of identity” and saw a waning of interest in their methods and
subject matter.’* She explains that

practitioners of legal anthropology now pessimistically perceive the
possibilities of their discipline. Likewise, although it is now increasingly
fashionable for lawyers to turn outside their discipline for grand insights,
they do so with increasing wariness. The image of what anthropology
might have to offer, the totally new insight, the epistemology-bursting
perspective, never seems fulfilled.”

In addition, legal anthropologists seem currently to be turning their attention
away from their traditional focus of analysing the intersections between
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indigenous and European law, to analysing non-colonised societies such as
Europe,5 6 and also the United States.’”’

The legal pluralist approach

General principles

While definitions of legal pluralism abound, most would generally agree with
Rouland’s definition that it is the multiplicity of forms of law present within
any social field.”® Griffiths, one of the key developers of the theory, defines a
situation of legal pluralism as

one in which law and legal institutions are not all subsumable within
one ‘system’ but have their sources in the self-regulatory activities which
may support, complement, ignore or frustrate one another, so that the
‘law” which is actually effective on the ‘ground floor’ of society is the
result of enormously complex and usually in practice unpredictable
pattesrgns of competition, interaction, negotiation, isolationism and the
like.

One of the central arguments of the legal pluralists is that there exists a state of
legal pluralism in virtually every society.60 Sack takes this one step further,
arguing that legal pluralism implies an ideological stance: that it sees the ‘plurality
as a positive force to be utilised—and controlled—rather than eliminated’.%!
Santos, however, argues that ‘there is nothing inherently good, progressive, or

emancipatory about “legal pluralism"'.62

Legal pluralism thus starts from the rejection of what Griffiths calls ‘the ideology
of legal centralism’, by which he means the positivist notion that law necessarily
is the law of the State, is uniform and exclusive and is administered by state
institutions.®> Legal pluralists have criticised the model of legal centralism on
three main bases: the concept of ‘law as universal across time and space’; its
monopolistic claim to ‘state power over the recognition, legitimacy and validity

of law’; and the State’s ‘claims to integrity, coherence and uniformity’.64

The most widely used conception of plural legal systems is Moore’s notion of
the semi-autonomous social field.®> Moore defines the semi-autonomous social
field as one that ‘has rule-making capacities, and the means to induce or coerce
compliance; but it is simultaneously set in a larger social matrix which can, and
does, affect and invade it, sometimes at the invitation of persons inside it,
sometimes at its own instance’.®® The boundaries of the field are defined by a
processual characteristic: ‘the fact that it can generate rules and coerce or induce
compliance to them.”®” Moore’s concept of semi-autonomous social fields is an
important development in the theory of legal pluralism because, in emphasising
the lack of autonomy, it draws attention to the fact that different legal orders
exist in relation to each other and hence affect the way that each is able to
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operate. Moore also demonstrates that studying the operation of semi-autonomous
social fields assists in understanding how legal change is really effected, rather
than, for example, merely relying on assumptions that a particular piece of
legislation will have a desired effect.%® The concept of semi-autonomous social
fields also permits us to develop hypotheses concerning the relationships between
the different spheres. Merry notes:

Research in the 1980s emphasizes the way state law penetrates and
restructures other normative orders through symbols and through direct
coercion and, at the same time, the way non-state normative orders resist
and circumvent penetration or even capture and use the symbolic capital
of state law.%?

Westermark expands on Moore’s concept of semi-autonomous social fields by
explaining that it can be analysed as an “interactional approach’ towards viewing
the relationship between state law and indigenous law.”® Such an approach,
while recognising that in some instances ‘imposed law extinguishes all local
autonomy’, also stresses that ‘we cannot assume subjugation and exploitation
as inevitable consequences’.71 Applying such an approach to the village courts
in Agarabi, Papua New Guinea, he demonstrates how they have generated their
own set of rules and procedures, as have other village courts. He therefore
stresses that while we must be aware of the potential domination of national
legal institutions operating at the local level, we must not be blind to what
Levi-Strauss describes as bricolage: ‘people’s capacity to select bits and pieces
of the systems intellectuals build and recombine them for their own purposes
in their own way.’72

While the concept of semi-autonomous social fields has been widely accepted,
it has also been subject to some criticism. Woodman argues that in virtually all
writings about legal pluralism it is assumed that the constituent elements of the
legally plural world—the ‘legal orders’, ‘legal systems’ or ‘social fields'—are
‘reasonably well identified by their own visible characteristics’.”> Woodman
denies, however, the possibility that a map of legally pluralistic situations can
be drawn because it is not clear who belongs to every social field and who does
not, or even which law will be applied in which situation.”* He also rejects
Vanderlinden’s argument that legal pluralism must be seen from the viewpoint
of the individual subject of law, stating that the ‘flight to the individual perhaps
goes too far’.”> Woodman proposes instead that we look at laws in terms of a
‘population’ and refer to the ‘legal mechanisms’ involved.”® While Woodman's
main argument—that the edges of each plural order are bound to be fuzzy and
to have a merging tendency—is certainly valid and important to bear in mind,
it is difficult to see how these problems with the concept of semi-autonomous
social fields are overcome by replacing the words ‘field” or ‘system’ or ‘order’
with ‘population’.
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There is some debate about the extent to which legal pluralism as a doctrine is
well accepted. Riles talks about the ‘universal fact” of legal pluralism that ‘is so
commonly accepted that it can be assumed’’’ and Griffiths claims that the
ideology of legal centralism has been defeated and legal pluralism is now
generally accepted as being ‘the new paradigm'.78 Woodman’? and Harris,80
however, query this claim. Hughes notes that ‘within so-called Western societies,
legal pluralism has not developed much beyond a marginal critique’® and Franz
von Benda-Beckmann also comments that the majority of legal academics certainly
do not really use the concept, and even among legal sociologists ‘its use is rather
the exception than the rule’.82 A more nuanced view is provided by Roberts,
who comments that while some of the general tenets of the legal pluralists are
widely accepted—such as the heterogeneity of the normative domain and the
criticism of the State’s monopolistic claims to systemic qualities—beyond this,
‘consensus is more difficult’.®> A possible reason for this is the current
disagreement about a number of theoretical issues, to which we now turn.

Theoretical issues

Legal pluralists have devoted recent decades to intense debates about a number
of related issues: whether or not there is anything that differentiates a ‘legal’
system from a non-legal form of normative ordering; whether setting a meaning
of ‘law’ is a useful exercise; whether there is a fundamental difference between
state and non-state normative orders; and whether or not it is possible to have
a situation of legal pluralism within a state system.84 Franz von Benda-Beckmann
therefore notes that ‘[bleyond the threshold of the yes or no to legal pluralism,
there is little uniformity in the conceptualisation of law, or legal pluralism, about
the relations between such plurality and social organisation and interaction’. %
These debates will be discussed together with their relevance to the application
of the theory of legal pluralism to answering the specific questions with which
this study is concerned.

What’s in a name?%¢

Defining the boundary between non-state law and similar non-legal social
phenomena has been a continuing problem for legal pluralists.87 von
Benda-Beckmann goes so far as to argue that the attempt to arrive at a definition
of law for anthropological purposes ‘still resembles a battlefield’.3® Moreover,
not only has no consensus emerged on what, if anything, differentiates a ‘legal’
system from a non-legal form of normative ordering, there is a division of opinion
as to whether or not attempting to formulate such a definition is possible or even
useful.

Under a positivist approach to law, the question “What is law?’ is answered in
terms that take some centralised state organisation for granted and consider the
presence of rules, courts or sanctions as essential.®? For example, Roberts has
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recently argued that ‘[o]verall, I am left with the sense that it is very difficult
to specify in a convincing way a secure grounding for “law” if we try to shake
it free from particular forms historically associated with the state’.”” Legal
pluralists, however, claim that non-state legal structures exist, raising the problem
of how to distinguish law from other forms of social ordering. The question then
becomes whether or not all forms of social control are law or whether there are
some other criteria that can be pointed to that distinguish the legal from the
non-legal. One of the reasons why this is such a contentious issue is the
legitimising power of the label of ‘law’. As Tamanaha observes, today, ‘law has
an almost unmatched symbolic prestige, rivalled in influence only by science.
It carries connotations of right, certainty and power.'91

In order to define law as a specific type of social control, most earlier legal
anthropologists focused on the sanctions following deviance from the norm. In
such a model, legal norms are only those whose violation results in a sanction
enforced by an institution with authority over the parties involved.”? Hoebel
therefore contends that ‘[a] social norm is legal if its neglect or infraction is
regularly met, in threat or in fact, by the application of physical force by an
individual or possessing the socially recognised privilege of so acting'.93

Such definitions have, however, been criticised on the basis that ‘[t]hough the
formal legal institutions may enjoy a near monopoly on the legitimate use of
force, they cannot be said to have a monopoly of any kind on the other various
forms of effective coercion or effective inducement’.”* Recent attempts to amend
Hoebel’s definition have tried to grapple with this problem. For example, Frame
and Benton propose the following definition: ‘[a] social norm is legal if its neglect
or infraction is regularly met, in threat or in fact, by the application of physical
force or the imposition of serious social disadvantage by an individual or group
or agency possessing the socially recognised privilege of so acting.'g5

Another definition is proposed by Griffiths, who employs Moore’s concept of
semi-autonomous social fields and defines law as ‘the self-regulation of a
“semi-autonomous social field””.%® He acknowledges that such regulation can
be regarded as ‘more or less “legal” according to the degree to which it is
differentiated from the rest of the activities in the field and delegated to
specialized functionaries’.”’ Unfortunately, he fails to explain why this should
be the case, and his argument that these factors cause something to be ‘more
legal” seems to undermine his entire argument that state law is no more ‘law’
than other forms of normative ordering. Other definitions of law abound”®
—some so broad they are criticised as running ‘the risk of including all forms
of social control’.?? Consequently, as Merry notes, ‘The literature in this field
has not yet clearly demarcated a boundary between normative orders that can
and cannot be called law.”1%°
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The failure of legal pluralists to agree on a definition of law has led to two
reactions. The first, advocated by Tamanaha, who launched the most significant
attack on what he referred to as the ‘precociously successful doctrine” of legal
pluralism in 1993, was that such a failure was fatal to the concept of legal
pluralism.lo1 He argued that although legal pluralism was one of the dominant
concepts in the field of legal anthropology, it was ‘constructed upon an unstable
analytical foundation which will ultimately lead to its demise’. 192 He contends
that the concept of law should be reserved for state law, as there is an empirical
distinction between state law and other forms of social ordering. Further, calling
normative orders other than state law ‘law’ is ethnocentric and obscures the
fundamental differences in form, structure and effective sanctioning between
state law and other normative orders. 9> Later, he modified this position,
although he still contended that ‘having this unresolved issue at its very core
places the notion of legal pluralism on a tenuous footing'.104 Woodman, who
has been one of the few to deal with Tamanaha’s arguments, criticises this
approach, noting that ‘the distinction between state law as doctrine and non-state
law as social ordering is no more than a distinction of relative emphasis in the

sources of information most readily available, not an ontological divide’.19°

The second approach to the failure of legal pluralists to agree on a definition of
law is to argue that in fact such a definition is not essential to the concept of
legal pluralism.106 Woodman'’s response to the issue of how to define law is
therefore that we must accept that all social control is part of the subject matter
of legal pluralism and that ‘law covers a continuum which runs from the clearest
forms of state law through to the vaguest form of informal social control’.1%7
Merry similarly argues that ‘[d]efining the essence of law or custom is less
valuable than situating these concepts in particular sets of relations between
particular legal orders in particular historical contexts’, 18 Humphreys

comments:

[W]e cannot draw precise definitional lines round ‘law’ but are dealing
with a complex of ideas and institutions in which demarcation lines vary
over time and between one group and another...and that rules of law
and legal arguments are formulated, approved and cited in specific
historical circumstances.'%

Santos also refers to the fact that the debate has become ‘increasingly perceived
as sterile’.!10 Sack takes this approach to the furthest extreme, arguing that ‘the
main responsibility of law, including legal theory, is not analytical clarity and
consistency but the performance of practical social tasks’.!!1 Not all legal
pluralists, however, are content to leave the definition of law undefined in this
way. von Benda-Beckmann, for example, argues that more conceptual clarity is

desirable. 12
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One way around this problem that has been proposed, ironically, by von
Benda-Beckmann and Tamanaha is to recognise that there might be many
different definitions of law depending on who is asking the question and why
they are asking it. Franz von Benda-Beckmann'!!? therefore advocates asking
the more fundamental, theoretical questions “What is it we want to compare and
why do we want to compare it?” before focusing on the potential terminological
problems.114 Twining has most recently also adopted this approach, suggesting
that we make ‘the context and purposes of the inquiry supply criteria for
distinguishing “legal” from other normative orders’.!!> Tamanaha argues that
it is not necessary to ‘construct a social scientific conception of law” before we
can use legal pluralism. 116 Rather, we should treat as law what people in various

social groups treat as law. 117

In relation to the present study, the suggestion of these three authors can be
followed, obviating the need to formulate a universal definition of ‘law’. The
problem this book investigates is the relationship between two mechanisms that
are used within a country to manage conflicts. This therefore becomes the focus
and the question as to whether such a mechanism is ‘legal’ or merely normative
is not crucial to the analysis.

Is state law fundamentally different to non-state law?

The second major, and related, issue in legal pluralism is whether there is a
fundamental difference between state law and non-state law. As Fitzpatrick
observes, the relationship of legal pluralism to the State and to state law has
been highly ambivalent. Some of its adherents attribute the State no special
pre-eminence, leaving ‘an unstructured and promiscuous plurality’, while others
‘reduce or subordinate plurality to some putative totality, usually the state or
state law’.}!® Sack comments that this problem arises from the fact that legal
pluralism makes sense only if it is assumed that one form of law is not objectively
superior to all others in every respect.119 He also observes,'2® however, that
we cannot assume all forms of law to be equally valuable either, concluding that
‘it is easy to see that a legal pluralist must also be some kind of relativist; it is

more difficult to establish what this implies’.121

The idea that there is a fundamental difference between state law and non-state
law has been termed a centralist approach.122 Proponents of such a view often
maintain that the empirical reality of the extensive power and influence of the
State should not be ignored. For example, Zorn argues that legal pluralism’s
‘refusal to recognize that the state does have powers unavailable to other
institutions...makes history impenetrable and denies the importance of power
relationships. The reduction of society to chaos makes everything accidental
and removes the ability to extract meaning from social events. 123
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Merry similarly argues that state law should be seen as fundamentally different
‘in that it exercises the coercive power of the state and monopolizes the symbolic
power associated with state authorities’.1?* She also acknowledges that the State
impacts ideologically on other legal orders because it acts as a framework for
their practice.125 In the context of grappling with the classification of global
law as ‘law’, Roberts has recently argued that ‘the growth of law and an ideology
of legalism is most plausibly linked to the understandings and practices associated
with the processes of centralisation that led ultimately to the formation and

proliferation of the nation state’.12°

The competing approach, termed the diffusive approach, is that law does not
need the State to function, nor does it enjoy any particular relationship with the
State. Proponents of this view, such as Griffiths'27 and von Benda-Beckmann,
criticise the centralist approach as using the ideology of legal centralism. von
Benda-Beckmann argues, therefore, in relation to Merry’s comments, that she
‘does not really move away from legal centralism because the predisposition to
think of all legal ordering as rooted in state law is based on this fundamental
difference’.'?® Fitzpatrick observes that legal pluralist scholars have tended to
assume the ultimate domination of the State.!'?? He notes, however, that the
problem with the diffusive view is that it does not accord state law ‘the original
efficacy that, on occasion, it manifestly has’.130 Further, he observes that treating
all legal orders equally does not take into account the possibility of conflict
between legal orders or the consequent overarching status state law might

assume.BI

Fitzpatrick argues that in fact both approaches are not inherently opposed, but
rather reflect mutual elements of a wider process. He contends that state law
does take identity by deriving support from other social forms and would thus
appear to be one form among many, but that ‘in the constitution and maintenance
of its identity, state law stands in opposition to and in asserted domination over

social forms that support it 132

The solution to resolving this question for the purposes of the present study is
similar to the solution proposed for the answer to the question of “What is law?’.
Whether or not there is a difference between state and non-state normative
orders, and whether such a question is important, must be resolved in the context
in which the question is being asked. If the question is whether state and
non-state normative orders are equally legitimate, the question can be answered
in one way. If, however, the question is whether state and non-state normative
orders have the same resources available to them, the question can be answered
in a very different way. When comparing two different normative orders, it is
essential to draw distinctions between them in terms of their respective strengths,
weaknesses, fields of influence and susceptibility to change. This applies whether
or not one of the normative orders is the State. As Rouland notes, ‘[W]hether
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one applauds or bemoans the fact, states exist and are unlikely to disappear: the
nature and importance of the state will not emerge from an over-critical

attitude.’'*>  For the purposes of this study, the approach adopted is to
acknowledge the importance of the state system without privileging it over a
134

non-state system unless there is a valid contextual reason to do so.

Is it possible to have a situation of legal pluralism within a state
system?

The final continuing theoretical issue among legal pluralists is whether legal
pluralism can exist within the state system. There is a distinction commonly
drawn by legal pluralists between ‘weak’ or ‘state’ or ‘juridical” legal pluralism
and ‘deep’, ‘strong’ or ‘new’ legal pluralism. While different definitions of the
two exist, it can be said that deep legal pluralism involves the coexistence of
legal orders with different sources of authority, whereas in weak legal pluralism
there are two or more bodies of norms that have the same source of authority.13 >

Today there is a live debate as to whether or not ‘weak’ pluralism is also legal
pluralism. The main protagonist in this debate is Griffiths, who argues that only
deep pluralism is ‘real” legal pluralism.13 ® In criticising previous legal pluralist
theories for their tendency towards legal centralism or statism, Griffiths argues
that weak legal pluralism is only a facade, as it in fact serves the interests of the
State. This is because the State determines the role these semi-autonomous bodies
will play and also because it delegates to them only a subordinate role. For this
reason, Griffiths argues that the recognition of customary law by the State is
weak legal pluralism and in fact supports the ideology of legal centralism. !>’
Woodman disagrees with Griffiths’ argument, saying that weak (or, as he calls
it, ‘state’) legal pluralism is a form of legal pluralism, although he acknowledges
it can be distinguished from deep legal pluralism.B 8

These different approaches are discussed further below. For the purposes of this
study, the question of whether weak pluralism is a pluralist or a positivist
doctrine is not crucial.'>® What is important is recognising the distinction
between the two approaches—one being concerned with institutions and
processes and the other with substantive norms—as this has significant
repercussions for answering the questions posed in this study. As Griffiths
observes, ‘[T|hese two perspectives give rise to different strategies for dealing
with customary law in a transnational world, namely whether to work for
recognition of customary law within the state national legal system, or whether
to claim recognition for it outside this system.'140

The framing of the research questions and the methodology chosen to answer
them are therefore based on a deep legal pluralist approach, whereas previous
studies in this area have adopted a weak or state pluralist approach. In the event,
the final two chapters of this study demonstrate that once we start asking specific
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questions about the nature of the relationship between legal systems, and the
pathways that should exist between them, the distinctions between deep and
weak legal pluralism in practice become less clear.!*!

The possibilities and limitations of legal pluralism for
Melanesia

It is clear from the above discussion that the theory of legal pluralism has
enormous potential relevance to the study of the kastom system and non-state
justice systems in general. This section first discusses the possibilities that it
opens up, and the lessons that can be drawn from the existing literature, for the
present study, and then turns to discussing the current limitations of the theory.
Finally, a way forward is foreshadowed and subsequently developed in
Chapters 7 and 8.

The possibilities of legal pluralism

The major contribution of legal pluralism to this book is that it facilitates the
investigation of non-state justice systems by establishing them as a legitimate
field of study and by providing many of the tools and terminology to do so. It
therefore has considerable heuristic value in describin§ and analysing complex
empirical situations such as are addressed in this study. 42 Legal pluralism offers
a radically different approach to the positivist orientation adopted by scholars
in Melanesia for addressing issues arising from the introduction of Western legal
systems into a social field in which indigenous legal orders persist. As discussed
above, previous approaches have focused on the way the state legal system could
integrate customary norms within its existing framework. Not only has such an
approach failed to date to produce the development of a ‘Melanesian
jurisprudence’ by the state courts, it significantly limits the inquiry in sustaining
the State as the sole repository of power.

Second, the literature also demonstrates that the focus of issues concerning legal
pluralism should be structural in nature. Fitzpatrick is one of the first authors
to suggest a focus on structure, observing:

If legal pluralism is ever to transcend the perpetual surprise at this own
re-discovery, it must confront structuring elements of unity, or at least
cohesion, beyond the diversity it reflects. Yet it has to do this without,
as is so often done, subordinating diversity to some abrupt
totality—usually conceived in the literature as a formal or functional
dominance of the state.'*3

Unfortunately, he does not develop this idea further, although his implied
warning about avoiding the dominance of the State is an important one. 144
Similarly, Greenhouse argues that although current studies continue to treat
dispute settlement in general as an internal group function, a group’s external
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relationships are crucial to an understanding of its ability to resolve disputes.
She analyses a number of anthropological studies and demonstrates that a
mediator’s effectiveness is enhanced by gestures towards other available forms
of authority, his or her relationship to them and his or her ability to mobilise
them 1rhe'corically.145 She notes:

In situations where courts are available (accessible), disputants’
invocations of explicit norms in effect assert that their arguments will
have validity ‘higher up’ the judicial ladder; they are a claim to future
success in an escalated conflict. Mediators’ invocations of explicit norms
carry the dual message of their own authority via their identification
with the sources of power in society and an implicit threat to abandon
the case to the courts if the disputants fail to come to terms. 14

Greenhouse argues that ‘the way in which a jural community perceives its access
to wider systems of authority has, potentially, a profound impact on the efficacy
of mediators in containing and resolving disputes’.'*” These comments suggest
that seeking to understand the nature of the links between one semi-autonomous
social field and another and their position in relation to each other is of the

utmost importance—an important lesson for this study.148

The third important contribution of legal pluralism to this study is the recent
emphasis that has been given to the importance of observing adaptation and
transformation of plural legal orders, and particularly the influence that they
have on each other.'4? Keebet and Franz von Benda-Beckman argue that ‘[u|nder
conditions of legal pluralism elements of one legal order may change under the
influence of another legal order, and new, hybrid, or syncretic legal forms may
emerge and become institutionalised, replacing or modifying earlier legal

forms’.1>0

They contend that ‘such transformation processes are an integral part of legal
pluralism” and point out that ‘[t]he trends are not uni-directional’. Svesson
describes such processes of continuous interaction as ‘interlegality’, arguing that
‘it is the continual flow of legal perceptions, the dynamic force of pluralistic
arrangement, that reshapes state law to better accommodate the cultural
distinctiveness of indigenous people’.15 1 Santos similarly draws attention to
the ‘porous’ nature of the boundaries between different legal orders with ‘dense’
interactions, arguing that in such conditions ‘each one loses its “pure”,
“autonomous” identity and can only be defined in relation to the legal
constellation of which it is a part’.152 A related point is made by Webber, who
argues that the normative relationship between the colonists and aboriginal
peoples in Canada was the result of mutual adaptation and that the structure of
the relationship ‘was formed as much from compromises on the ground as from
abstract principles of justice’.153 He also draws attention to the importance of
not minimising the ‘relations of power’ when considering the development of
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normative regimes between different legal systems.15 4

In addition, it has recently
been suggested that external influences, such as globalisation and political
change, affect power relationships and local constellations of legal ordering, as
well as the legal understandings of former periods, be those colonial, socialist

or other.1?>

The current limitations of legal pluralism

Legal pluralism has therefore been shown to be potentially very helpful in
addressing cognitive-type questions about how plural legal systems operate in
practice in any given jurisdiction. It does not, however, currently have a great
deal to offer in relation to answering normative questions about how plural legal
systems could best relate to each other!>® or other issues involving what
Woodman calls ‘planned pluralism’.15 7 This type of inquiry involves asking
such questions as "How can we try to ensure that the different legal orders that
exist in any particular jurisdiction operate in a way that maximises their ability
to cross-fertilise, support and enrich each other, rather than to undermine and
conflict with each other?’ The fact that legal pluralism does not currently greatly
assist in addressing such questions is possibly one reason why to date it has
been largely overlooked by development agencies such as the World Bank and
the United Kingdom’s Department for International Development, which have
recently started to become involved in the development and reform of non-state
systems.15 8

There are three factors that have contributed to inhibiting the development of
legal pluralism into a useful theory in the context of practical law reform. First,
in the past decade or so, despite having made such large advances early on, legal
pluralism has fallen into a theoretical morass out of which it appears unable to
drag itself. Rather than moving the theory forward to develop clearer analytical
and comparative frameworks for studying concrete non-state justice systems
and their relationships, it has become embroiled in the sorts of internal theoretical
debates discussed above, thus reducing its practical relevance. Consequently,
as Twining argues:

[D]iscussions of this broader ‘new legal pluralism” became bogged down
in obsessive and largely unproductive debates about the definition of
‘law’...This is an increasingly important area in which theory has so far
provided very little help to detailed research...Although it has produced
some excellent specific studies, it continues to struggle with the problem
of constructing an adequate theoretical framework.1>?

In this regard, it is noteworthy that a number of legal pluralists state explicitly
that the theory ends up advocating immobility. Merry notes therefore that
‘pluralism, just as deconstruction, ultimately ends in immobilisation, since if
everything is complex and variable, just as if everything is a matter of
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interpretation, how can one say anything'.160 Griffiths’ assertion that legal
pluralism involves ‘an unsystematic collage of inconsistent and overlapping
parts” and his frequent portrayal of anyone who suggests introducing some order
into such a system by considering what attitude the State should take towards
non-state legal systems as a ‘statist” or ‘legal centralist’ is also not conducive to
the idea of law reform.!®! Rouland argues that Griffiths’ theory causes one to
wonder ‘whether in forcing the state and law further and further apart, we will
not be driven up a theoretical blind alley’.m2 Even Sack, who approaches the
question of legal pluralism as a lawyer, rather than an anthropologist, despite
arguing that ‘the aim of legal pluralism is...a situation where different forms of
law cooperate, each performing the task or tasks for which it is best suited and
in a way which maximises its potential',163 ultimately also fails to provide any
pragmatic solutions, concluding that ‘the legal pluralist can, qua pluralist, do
almost nothing constructive’, 164 Hughes similarly observes that legal pluralism
appears to be an incomplete theory that offers a critique of the State but does

not advance an alternative approach. 65

The second factor limiting legal pluralism’s relevance to law reform is its political
nature. It is clear that the relationship between the State and other legal systems
is at the heart of the debates about legal pluralisrr1.166 This is because law making
and enforcing are two of the core functions of a State, arising from what certain
political theorists term the ‘social contract’” between members of society and the
State. 167 Hughes makes this relationship explicit, noting that ‘[l]egal pluralist
argument...seems fundamentally to challenge our thinking about the state, if
also its relationship to law, so it is a branch of political theory’.168 He observes
that in traditional societies themselves—once the heartland of legal pluralist
research—there has been a strengthening of legal positivism, rather than a move
towards a legal pluralist paradigm. This is seen to be due to new governing elites
seeking out rapid development, international financing, structural reform and
rapid assimilation to the liberal capitalist model of the State.!® Rouland also
draws attention to the fact that acting on legal pluralism is likely to encroach
on state power, which is problematic because ‘not all states are totalitarian, but
they all contain the seeds of totalitarianism, since it is part of the underlying
logic of the state to try to weaken, or even do away with, any authority that
rivals its own’.17° Ottley and Zorn argue that one reason why the legal system
has failed to incorporate customary law in Papua New Guinea is the belief by
state institutions that a customary legal system constitutes a threat to them and
to the system of legislation and case law that reinforces the authority and
legitimacy of the State. 7! They explain that

[b]y monopolizing the law and its processes, the state reifies itself.
Customary law, then, is viewed by the government, whether or not
correctly, as a direct attack upon the legitimacy of the state. The
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government and the propertied classes that the state protects believe
that by taking force into their own hands and solving disputes using
their own methods, clans are, in effect, communicating to the state that
it is not needed and that its monopolies over basic areas of social control
are not needed.!”?

Finally, and most relevantly for our purposes, the theory has had limited
relevance for law reform because the material produced has tended to be largely
descriptive rather than normative,!”> and limited to one site of study,174
meaning that it has not been comparative, thus inhibiting the development of
overarching theories that could be used in a law reform context.1”> As Snyder
comments:

Partly as a consequence of its relative unconcern for law and its emphasis
on disputes and process, much recent legal anthropological writing would
appear incapable of arriving at a theoretical view of the apparent
autonomy of law, or of considering abstractly the relationships between
plural legal forms, including those of the state, in different countries.! 7

Franz and Keebet von Benda-Beckmann similarly observe that although the
literature on legal pluralism is extensive, ‘it mainly consists of case studies, on
the one hand, or of very general summary statements simply reproducing the
official, state-law version of legal pluralism on the other’ 17" They in fact even
go so far as to deny that it is an explanatory theory at all, merely referring to
legal pluralism as a ‘sensitising concept’.178 Therefore, due at least in part to
these three factors, currently there is a very limited theoretical foundation for
addressing the sorts of questions this study asks about improving the relationship
between the kastom and state legal systems in Vanuatu. The next section discusses
the material that makes up this limited foundation, then Chapters 7 and 8 build
from this basis a new framework and methodology for analysing and reforming
relationships between plural legal orders.

Using legal pluralism as a normative tool

The principal contributors to the development of a legal pluralist approach to
law reform to date have been Morse and Woodman.!”? In the late 1980s, they
developed a number of broad categories for the main formal legal measures the
State could take regarding customary law. 180

The first category is negative measures, including prohibition of conduct either
required or permitted by customary law and denial of validity of the legal
consequences that would otherwise be conferred by a customary norm.'8! The
second category is positive measures, and this contains three subsets. The first
is admittance as fact, which can be viewed as not amounting to an acceptance
of the legal nature of customary law. The second is incorporation of law, by
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which the state law admits into its own body of norms a customary law norm
or portion of that norm. They point out, however, that this is problematic
particularly when it comes to procedural norms, as particular procedures are
often inseparable in practice from the social institutions within which they
operate and so their incorporation is likely to be narrowly limited unless there
is a profound reform of state institutions. It should be noted that all the
approaches suggested so far fit within the weak pluralist approach. The third
subset of approaches, however, moves beyond a state-centralist approach. Morse
and Woodman refer to them as ‘measures of acknowledgment’ and define them
as ‘measures by which state law expressly or impliedly provides that state
institutions do not have an exclusive capacity to perform certain functions to
do with law, which customary law is competent to perform’.182 For example,
through a measure of acknowledgment, state law accepts the capacity of
customary law to constitute an institution with legal powers, such as a traditional
assembly with power to enact law or to adjudicate in disputes.

Morse and Woodman set out three ways of classifying the measures of
acknowledgment. The first is the type of power, which can be either a legislative
acknowledgment or a measure of norm-applying acknowledgment, such as
adjudication. The second way of classifying the measures of acknowledgment
is according to the State’s characterisation of each. The State may assert either
that it has conferred the power itself on the customary institution or that it is
recognising existing, legitimate powers. The latter approach implies abandonment
of any dogma of a state monopoly of legitimate authority and will not allow the
State to circumscribe the powers or to abrogate them as could be done in the
former instance. Morse and Woodman note that the latter approach is unlikely
to be accepted by a state due to its challenge to the State’s monopolistic powers.
The third way of classifying the measure of acknowledgment is whether the
state law confers on a state institution powers concurrent with those granted or
recognised as held by the customary institution or whether it provides that the
customary institution is the sole holder of the powers of the type designed. In
the former case, a difficulty will arise as to how to resolve conflicts between the
two institutions given that the State necessarily concedes its lack of competence
to determine the scope of the powers of the customary institution. Morse and
Woodman suggest that this can be solved only by some overriding law, based,
for example, on the notion of the binding force of agreement between the
populations of the two constituencies.

Morse and Woodman's analysis of different measures of acknowledgment is an
important start to the development of an analytical framework. They demonstrate
that when discussing deep legal pluralism, the foremost issues are processual
rather than normative and that the questions that arise are what can be termed
structural in nature. The second point to emerge from their discussion is that a
measure of acknowledgment must be between the State and a mechanism that
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exists independently of the State—in other words, that has not been constituted
by state laws. The analysis, however, is also very limited, particularly in regard
to the lack of concrete examples that Morse and Woodman can point to of such
measures of acknowledgment in reality.lg3 It is therefore not possible to tell
from their analysis under what circumstances the various measures of
acknowledgment could be effective. Morse and Woodman themselves
acknowledge that they are merely trying to initiate the development of such a
theory, rather than to present a finished framework, and consequently they do
not move in any detail beyond the broad description just outlined.

More recently, Woodman has drawn a distinction between institutional
recognition, ‘where a law accepts the existence of institutions of another law,
and provides that the activities of these institutions or some of them to produce
legally wvalid effects’,'®®  and normative recognition that ‘consists of the
recognising law providing that in certain cases the norms of the other law will
be applied by the institutions of the recognising law instead of its own norms’. 18>
The former type of recognition is associated with deep legal pluralism and the
latter with state legal pluralism. This distinction is useful as it clearly illustrates
the different responses legal systems are required to make depending on the
type of legal pluralism involved. This point is developed further in Chapter 7,
which seeks to explore all the different potential types of institutional recognition
possible in a given jurisdiction.

A further contribution in this area is von Benda-Beckman’s suggestion that one
way to analyse the differential use of indigenous, neo-traditional and state
institutions in former colonial countries is to look at the variations in the
politico-legal structure of the overall system.186 He suggests that rather than
asking, as is usually done, whether or not folk institutions have been recognised
by being incorporated into the official/colonial/national system, it is more fruitful
to ask whether or not state/neo-traditional institutions have been placed within
or outside the indigenous political system and the socio-spatial jurisdictions of
its institutions.'8” Although he acknowledges that limited data make such
analysis difficult, he conducts a comparison of the differential use of such
institutions in a number of former British African colonies and West Sumatra.
His findings are that state courts are used more frequently if they are located
below or at the top level of the non-state justice system and less frequently if
placed outside indigenous political structures.'®® He concludes that the structural
location of ‘folk institutions’ is more important in terms of their containment
rates and use than other factors such as their degree of Westernisation. 189

von Benda-Beckman'’s hypothesis seems to be backed up by Westermark's study
of village courts in Agarabi, Papua New Guinea. Westermark notes that

the presence of the administration fostered the creation of unofficial
courts by village officials, providing forums that were perceived both
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to be linked to the official system and to operate in a way generally
acceptable to the community. Such a combination of an ostensibly official
status and acceptable style led to an active use of the courts by
community members. 1°

Another useful suggestion arising from Westermark’s work comes from his
disagreement with Abel’s assertion, made in relation to Africa, that pre-capitalist
informal legal institutions cannot be used as a model for institutionalising
informal forums under capitalism.191 He argues that the village courts in Papua
New Guinea have generally been successful as they have emerged from the
cultural and historical variability of the country and, importantly, ‘because the
links between the national and local level were not drawn taut in the development
of the courts, each court area was free to express this variability’.192 This idea
of not drawing the links ‘taut’, while anathema to a traditionally legalistic
approach, is also an extremely valuable insight, even if the view of village courts,
while not totally false, might have been somewhat prematurely rosy.193

In recent years, there also has been increasing interest in normative questions
concerning state and non-state justice systems from a different interest
group—mnamely, law reform and development agencies, many of whom have
realised the importance of traditional and informal systems as complements to
the formal system, especially in post-conflict situations, and also that these
systems might need reform in order to become fairer and more effective.!®* The
UK Department for International Development has been particularly active in
this respect and has generated a number of studies of non-state justice systems,
mostly in Africa and South America.'®® Law reform commissions in various
countries, including Australia,'%® New Zealand,'®” Malawi, Fiji198 and, perhaps
to the greatest extent, South Africa,'®® have also produced a number of reports
and studies. Finally, there has been some interest in the area by NGOs, such as
1,200 the US Institute of Peace?’! and the United

Nations. 202 Blagg comments that the emerging practices in relation to issues

Penal Reform Internationa

surrounding non-state justice systems by these organisations involve a ““synthesis
and synergy” approach to law reform, involving a gradual convergence of
Indigenous and non-Indigenous values, beliefs and practices’.zo3 There is a
broad acceptance that to have any chance of success the approach must be far
more sophisticated than, for example, merely integrating customary law into
the state system. For example, Fitzgerald argues:

There needs to be institutional space or spaces created for the
accommodation of Aboriginal law within the broader Australian legal
system. There must be institutional design for the administration of a
local order by Aboriginal communities. There must be “pods of justice’
distinct in form and function, autonomous but contributing to a federal
whole.204
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Conclusion

The preceding discussion has demonstrated that, although no comprehensive
framework has yet been proposed by legal pluralist scholars or law reform or
donor agencies,zo5 the makings of such a tool are present. These include: the
growing number of empirical studies, generated by legal anthropologists and
donor organisations, 206 into how non-state justice systems are really operating
in many countries; the recognition of the centrality of structural relationships
between plural legal orders; the importance of avoiding a state-centralist approach
to issues of law reform; the conceptual distinctions between normative and
institutional pluralism; and the need to consider the nature of the links between
plural legal orders. These ideas are developed further in Chapter 7, which
proposes a typology of models of relationship between state and non-state justice
systems based on a comparative study of the treatment of non-state justice
systems across various jurisdictions. This in turn allows an investigation into
the possibilities of relationships in which state and non-state justice systems
continue to work within their own normative and processual frameworks, in
ways that are mutually supportive and, in the best case, constitutive of justice.
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