7. RITES, WHITES AND MIGHT: A CRITIQUE OF
THE EFFECT OF THE REVIVAL OF CUSTOMARY LAW
UPON THE AUTONOMY OF INDIGENOUS WOMEN

By: Susan Bothmann

KEY TERMS AND PHRASES

Aboriginal

Generally of people, animals or plants existing in a place from the earliest time
or from before the arrival of colonists. The initial inhabitants of Australia were
once most commonly called Aborigines but this term has been replaced more
recently by the term Aboriginal(s).

Assimilation

To absorb and integrate people, ideas or cultures into a wider or more
dominant society or culture. To remove the differences exhibited by one nation
or group by having it swallowed up into the mainstream. This concept was a
deliberate policy of white politicians in Australia for a time, in order to get the
Aboriginal population to disappear.

Critique
A detailed analysis and assessment of something, especially a literary,
philosophical, artistic or political theory. The process of discussing critically.

Essentialism

A view that things have a certain set of characteristics, or an essence, that makes
them what they are. In the context of categories of people, the idea that there
exist defining characteristics that make, for example, all women, women; or all
Aboriginals, Aboriginals and that members of those groups always contain
those characteristics.

Exponential

Originally a mathematical term. Describes the expansion of a thing at a rate
where each item increases the capacity for further increases (like population
growth). Used generally to describe ever faster growth.

Governance

The actions taken by a governing body or the manner in which a government
governs.
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Indigenous

Originating or occurring naturally in a particular place. Native. Describes
plants, animals and groups of people that are known to hail from a specific area
before any other similar stock could have been introduced there.

Lores

A body of traditions and knowledge held by some particular group. Typically
passed from person to person by word of mouth. Often used to describe the
rules governing the behaviour of indigenous peoples to contrast them from
western style laws.

Mores (Pronouced mor-ays).

The essential or characteristic customs or conventions exhibited by a social
group. Acceptable habits and modes of behaviour particularly identifying a
specific group of people. Always expressed as a plural noun.

Patriarchal

A patriarch is the male head of a family or tribe. A patriarchal situation is any
situation where men dominate or have power by virtue of being male.

Postmodernism

A late 20th century style and concept originating in the visual arts and
extending into criticism and philosophical debate. It represents a departure
from the ideas of modernism. It consists of a general distrust of grand theories
and ideologies. Postmodernists try to break down concepts into smaller bits or
peel back the layers of notions inherent in any one notion to highlight the
invalidity of general overarching claims or ideas.

Poststructuralism

An extension and critique of structuralism. (Structuralism is the idea that a
thing’s structure is more important than what it is used for, its function.) Both
structuralism and its aftermath are largely French approaches to interpreting
language. Jacques Derrida is the most well known exponent. He started writing
in the 1960’s about deconstructing ideas. His ideas were developed further by
departing from structuralism’s idea of objectivity. Poststructuralism argues that
all things have pluralities and deferred meanings.
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INTRODUCTION

I always say that Pm Aboriginal first... Then Pm a mother, danghter, sister, aunt,
cousin, woman, historian, etc.!

I find it difficult to say P'm black first and a woman second or vice versa. I can’t
make that kind of distinction.’

Why should these two Australian Aboriginal women be confronted by an apparent
identity conflict? The first question, I suggest, is not how they choose between these
hierarchical notions of self, but why they should feel an inclination to do so at all.

This notion of dissecting oneself and parcelling pieces of one’s identity up into special
categories is a practice that comes from western models of thought and theory® and
has had no place in some other social constructs, including the traditional backgrounds
from which these two women come. Many traditional indigenous communities do not
share western conceptualisations of themselves or their societies. Rather, life is an
holistic and integrated experience. This different approach to living has been
recognised by western outsiders and sometimes idealised,* sometimes derided.

Customary social structures, customary law, and pre-colonial behavioural norms
continue to exert influence upon the lives of most indigenous communities to some
extent, both practically and theoretically. Now some indigenous communities are
seeking to renew their customary ideas and practices as an overt political project.

In examining the concept of Custom® one must ask whether a return to a customary
legal system (which may resolve the quest for identity) will be helpful in achieving
political autonomy® for indigenous women of colour. Or may Custom become a
vehicle for indigenous men to further disempower and oppress indigenous women?

Adopting customary law as part of the legal system applicable to indigenous people
in post-colonial circumstances may increase the oppression experienced by
indigenous women unless those women are awake to the structures and
interpretations that are placed on Custom by men, indigenous and non-indigenous.

In analysing whether indigenous women’s quest for cultural identity is theoretically
inconsistent with a desire for autonomy (where such identity is based upon a return
to traditional social and legal mores) it will be assumed that indigenous women want
both a special identity and autonomy for themselves.”

“One cannot claim to be either impartial or comprehensive, nor can one claim to
speak for everyone, to everyone, nor about everything.”® Speaking from the position
of ‘outsider’ one can hope nevertheless to be seen as a sympathetic outsider with
some claims to insight into the dilemma faced by the women in the particular
communities referred to here.
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POSITIONING FEMINIST DISCOURSE IN THE
DEBATE ABOUT CUSTOM

Recent developments in jurisprudence have been rapid, exponential and diverse.
Critical Legal Studies (CLS), Feminist Legal Theor(ies) and Critical Race Theory
(CRT) have been launched, extended, inter-related and critiqued. Postmodernism
has infiltrated legal philosophy. Generally these discourses have tended to focus on
western style legal systems.

The political implications of feminism have been widely explored, for example:

Feminism challenges the construction of knowledge about ourselves and the
Other, and is not confined to the critique of a particular discipline. It is also an
engaged political project — it seeks knowledge in order to change the ‘condition
of women’.’

Feminist legal scholarship has burgeoned in the past two decades. The most recent
developments in feminist legal theory have tended towards “fragmentation,
individuation and uncertainty”:

This postmodernist approach challenges the notion that women can be
encapsulated within some single theory of society and law; denies that the
interests of all women are the same, as if there is some ‘essential women’ (sic)
imbued with the characteristics and needs of every woman, irrespective of age,
race or class."

Women of colour have played a vital role in highlighting the limitations of thinking
about ‘woman’ as ‘essential’.'’ Non-white female scholars and commentators have
berated white feminists for contributing to the plight of women of colour.” They
argue that throughout any colonial period of interaction between white western
colonisers and indigenous populations, white women have participated actively in the
oppression of the coloured minority, including and often, in particular, its women.

White women, whilst undoubtedly victims of oppression themselves, are clearly not
innocent victims free from implication in the dominating and controlling of women
of colour.”” Women of colour argue that today’s white middle class feminists cannot
appreciate the needs of, cannot represent and cannot incorporate the struggle of non-
white women."

Some women of colour recognise a ‘collective otherness’ based on being non-white
but they also insist that their particular circumstances set them apart from each other
as well.” Some women of colour who feel marginalised or excluded from mainstream
feminism identify one version of difference.'® Their emphasis on difference is to deny
essentialism. Their scholarship highlights their personal experiences. Racism is as
great or greater a form of oppression against them, participated in by white women,
than sexism. Because this is the reality they experience, they know they must consider
the practical and theoretical implications of supporting the views of and seeking
solidarity with their own menfolk against whites of both sexes.”” Such theoretical
considerations also link difference with identity.

146



RITES, WHITES AND MIGHT

It has become very important for ‘post-colonial’ indigenous communities to regain
their traditions and customs. Indigenous people themselves perceive this return to
their own ways as a casting off of the western imposed yoke. It becomes a way of re-
establishing their particular identity in the world. A global movement towards
recognising and incorporating elements of customary legal systems into ‘mainstream’
systems in countries that have indigenous populations has emerged. This trend is
evident in Australia particularly in relation to Aboriginal land claims,' and is manifest
in Vanuatu where it has been specifically provided for in the Constitution.”

‘Difterence’ is also a theoretical construct behind the desire to return to or renew
customary systems. Western democratic, capitalistic legal systems are held to be
inappropriate to indigenous populations who crave a social system based on norms
which accord with their cultural aspirations. They seek self-determination or the right
to be different. This issue of the role, if any, for traditional lores in women’s lives is a
current concern for indigenous women. It has been raised in relation to Australian
Aboriginal women,” Canadian first nation peoples, American native peoples* and
peoples of the Pacific.”

An extensive body of knowledge has accumulated to establish what customary rules
really are.”® There continues to be controversy about the fact that general knowledge
of particular customs is often based on evidence gathered by white anthropologists
about certain indigenous rites and social regulations. Beyond the elements of any one
customary system the general or non-specific idea of Custom is a fluid concept. In
some places there remains a lively and vital tradition. In other places it has been
absorbed and must be actively reconstructed by indigenous people. The trend
towards a revival of Custom has raised two issues directly important to women.

First, it is perceived by some that traditional mechanisms of social control may be
more oppressive towards the women in those societies and more limiting of women’s
scope for equal rights and humane treatment than a western human rights
perspective.* This can be seen, for example, in those countries where there has been
a (re)turning to fundamentalism.? ‘Oppression’ itself is a complex concept:

Actually a family of concepts, oppression has five aspects... exploitation,
marginalisation, powerlessness, cultural imperialism, and violence.”

From the perspective of indigenous women of colour, while they may endorse the
reaffirmation of traditional and cultural mores as a way of asserting their own cultural
or racial identity within the larger social environment, they are mindful that this
approach can be a means of reducing or taking away some of their hard won ‘rights’.
It can also create an environment in which the struggle for further rights is made
more difficult.”” Consider, for example, a ni-Vanuatu woman trying to reconcile her
individual right to cast a secret ballot in general elections with her husband’s
expectation that she will vote as he directs.

Secondly, there has emerged a body of scholarship driven by indigenous women
themselves which posits the notion that Custom has been ‘bastardised’ by exposure
to white western legal theories and it is now impossible or dangerous to revert to

147



PASSAGE OF CHANGE

those systems. This thinking starts from the premise that interaction between the
indigenous population and the colonial force has been conducted within a framework
of western patriarchal power. Even at its most friendly, interest shown in indigenous
ways has been by men about ‘men’s business’.?® Where in traditional cultures there
was or is a parallel, respected and ‘equal’ stream of ‘women’s business’ this has been
given no attention and has been overshadowed.”

Implementation of a political theory encompassing a revival of customary lores could
therefore have the negative effect of doubly oppressing indigenous women because
indigenous men may take advantage of the imbalance created by an exclusively male
perspective that already taints Custom. Indigenous women were indisputably
oppressed during colonialism, now they face the prospect of further oppression by
having any traditional autonomy reduced. Further, indigenous men may use Custom
as a vehicle to shame women into submission by suggesting that any opposition to
Custom would be a disloyalty to the collective identity.*

Postmodern /poststructural feminists and race/ethnicity feminists recognise that
there are diverse forms of power and identity. They share hostility to the ideas of a
singular conception of power, and of women as a group. The former deconstruct
universalising “procedures in modes of thought”* by showing that these procedures
are not neutral but are connected with dominance. In other words, they break down
or unpack the elements that lie behind universal concepts and show that in fact they
are loaded with value laden assumptions. Those unstated assumptions can allow
notions of domination to be continued, implicitly. By contrast, race/ethnicity
feminists typically interpret diversity in relation to power and identity in a more
cautious way.” They note that supposedly recognised differences between ethnic
groups are often perceived as different because of different power positions between
the observer and the observed.

It is possible to engage in a deconstruction of the notion of Custom (to show that it
is not a neutral concept) without threatening the utility of any customary system as a
political vehicle and without denying the fundamental importance of Custom as a
sign or indication of identity.

The indigenous women at the Fourth World Conference of Women, held in Beijing,
argued for a global strategy that the women’s movement struggle be in terms of self-
determination, rather than gender equality. This is because self-determination is an
inclusive concept, incorporating women’s right to determine their political status,
and economic and social development.®® This quest by indigenous women for self-
determination in the context of gender may have arisen as an ideological oftshoot
from the postcolonial movements by indigenous peoples to establish their rights to
reassert their cultural identities.*

Invariably, indigenous people have experienced and are experiencing cultural
schizophrenia as a result of colonialisation. That is not to say the experience of every
indigenous person is the same but there is no indigenous community that has not
been put upon to some extent by another culture. One solution adopted to overcome
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this psychological and political dislocation has been for indigenous communities of
colour to look to reaffirming their own cultural mores and re-establishing personal
and collective identities from within the refreshed elements of their unique cultures.

It is hard to walk the lines between the two cultures... We do not want to adopt
the whiteness of the dominant culture. We want to preserve our brownness... We
are happy to be who we are and we are fighting to protect that identity... to allow
our culture to continue to live.*

The political framework for this quest for indigenous identity arises in part as a
reaction to broad based policies of assimilation practised in many places until fairly
recently, including Australia and Canada. These policies and practices are perceived
by the victims of this approach as a nearly etfective form of genocide. Women of
colour have also argued that, in theoretical terms, white feminist essentialising of
women is another aspect of an assimilationist approach.

Indigenous women of colour acknowledge that they experience being outsiders in
relation to their own communities as a product of their gender but they focus more
on describing the overwhelming experience and greater sense of ‘outsiderhood’ in
the context of their race and colonised status. Yet the ‘corrosive psychic eftects’ of
discrimination as a form of ‘spirit murder’ is not something that every woman
experiences in the same way. For indigenous women seeking their own identities
through Custom that process itself can constitute further spirit murder if they find
their own spiritual needs being denied. Since the role of Custom is theoretically
relevant only as it applies within its own community, the element of otherness arises
in a purely gender context. In other words, women can feel excluded from the source
of their spiritual heritage by being rendered ‘outsiders’ in their own world solely
because of their gender.

WHAT IS CUSTOM:? SOME MODELS CONSIDERED
True ‘tribal law’ is probably dead everywhere.?®

[H]uman communities are living beings that continue to change; while there may
be a concept of the ‘traditional Indian’... no such being has ever existed. All along
there have been changes.”

The western model or paradigm of distinguishing our ‘legal system’ from other
spheres of human activity and defining ‘laws’ specifically as rules for correct behaviour
has little place in those social constructs described (from the perspective of the
western paradigm) as customary legal systems. Whilst indigenous peoples invariably
have (or in some cases, had) modes for organising social governance, these ‘systems’
might differ widely in content. It is nevertheless possible to identify some common
features.

Traditional societies have no culture of individual rights. They maintain their
structure and coherence through a culture of duties.*
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No thorough or systematic study of customs and traditions in Melanesia* has been
carried out but it is clear that throughout the area “law is not quantifiable as an
autonomous institution, but is an aspect of the total way of life of the people”.* In
the Vanuatu island communities, for example, there is no traditional body of laws that
is only understood and applied by specific operatives with special knowledge, such as
judges, lawmakers or specifically trained chiefs. There is social order, discipline and
control, and many of the languages* include terms that recognise the concepts of

codes of conduct, ethics and values, but not the ‘rule of law’.*

In Melanesian communities there is no ‘law’ as a definable, isolated concept, but
there is a way of life combining the present with the future. The nearest term to
describe the concept is the expression pasin*® a pidgin rendering of ‘fashion’. The
notion of law must include “the ways of the people in their total environment, both
physical and metaphysical, tangible and intangible, concrete and abstract”.*

947

Similarly, when Australian Aboriginal Hobbles Danayarri says “[m]y law only one
he is referring to the concept of the Dreaming which is a set of principles governing
all human behaviour and indeed the laws of the universe.*

A recurring feature of indigenous cultures is a heavy emphasis on the relationship
between the community and the land and some form of collective responsibility
towards land.*” These concepts clearly pre-date any contact with the later colonising
powers.

The Australian Aboriginal people have sutfered a 200-year period of oppression at the
hands of the colonisers and during that time have had their own traditions badly
damaged, and in many cases wholly destroyed. This has not been a uniform process.
Some communities of people, now described as ‘urban aborigines’, have been
completely dispossessed from their lands and the framework of their cultures by
forced separations from their families and by numerous other means.* Other groups,
sometimes geographically distinguished as those still living in the desert areas and the
‘outback’, have retained substantial elements of their older lifestyles and belief
systems. These people have struggled to maintain their identities as members of their
Aboriginal communities.

The Melanesian experience in Vanuatu is unique. The colonisers there were French
and English planters and pastoralists, Catholic and Protestant missionaries,
government administrators from both colonising powers and stray ‘rascals’ who came
in numbers to exploit first the whales, then the sandalwood® and other prized
timbers, and finally the human economic resource. Hundreds of men were stolen
away or ‘blackbirded’ to work virtually as slaves in Queensland cane fields.*

In both places the litany of introduced diseases, rape and pillage, Christianisation and
the removal of people to missions, development of farms, stations and plantations and
outright murder of the local populations has been the legacy of colonisation for the
indigenous communities. It is only fairly recently that the colonisers and others in the
west have come to understand the extent of the damage inflicted and the continued
struggle by the local people to retain their heritage. The process of cultural
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disintegration was not a simple, straightforward one. Some Aboriginal men ‘joined’
the outback stations as stockmen whilst others did not. Some Melanesian men and
women went to Queensland more than once and some never returned home. Cargo
cults®® were born as a way of explaining and making sense of why whites seemed to
be so much better oft materially than the local people. Whatever the impetus the
result was inevitably disruption to an existing way of life. In neither Australia nor
Vanuatu did the indigenous populations have a tradition of writing as it is known in
the west. Customs are recorded through usage and oral accounts.

‘Returning’ to Custom is more than a symbolic strategy for many groups. In Australia
the notion of incorporating aboriginal customary law into the municipal laws has
been extensively examined.”* Whilst in general there is little move to recognise
customary law, in the context of native title it is the basis upon which decisions
determining ownership will be made.”® Similarly in Vanuatu ‘Kastom’ has been
legislated into the legal system and in land matters it is the determining factor.®

In Vanuatu the adoption of Custom is a conscious ideology initiated by those who
pushed for independence. It is a clear example of a community wanting to give
credence and value to its own creeds and codes of social control as a means of re-
establishing a unique identity.”” In Australia, colonialism, which continues to exist,
has governed the context in which customary rules are allowed to be determinative
within the traditional environment because the colonial power (the Australian
government) has made the rules about that. The Aboriginal people themselves have
virtually no power to determine how eftective their own ‘laws’ can be. If they follow
their own laws they are sometimes breaking ‘white-man’s law.’

The great difficulty in the implementation of Custom as a matter of practice is the
problem of deciding what Custom is. Where do genuine precepts come from after
there has been so much disruption? Custom changes, even without traumatic
interventions. Dynamic systems respond to new situations. Despite the common
western misconception that customs are somehow ‘written in stone’,’”® they are
neither ageless nor immovable. Whilst communities understand that there has been a
profound impact during the colonising years on their means of social organisation
they nevertheless crave a returning to something genuine and wholly their own. This
is as true for indigenous women as it is for the men.

WHERE ARE THE WOMEN’S VOICES?

In Melanesian communities the division of labour is generally drawn on gender
lines.*”” This is not uncommon in traditional indigenous societies. Only recently have
we come to see that throughout the pre-colonial period there existed in traditions a
body of knowledge that was exclusively female.

‘Women’s business’ is also emerging as an ongoing vital tradition among Australian
Aboriginals. Pat O’Shane refers to three specific anthropological re-examinations
and notes:
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[A]ltogether, then it would appear that far from being ‘abject pawns in the games
of male political power’ Aboriginal women enjoyed a greater degree of economic,
social and political power than did women in Western society.*

Yet one needs to look very deeply into the literature generated by western academics
and anthropologists to find any mention of aspects of traditional lore that might
spring from and be fostered by women predominantly, or exclusively.

In 1955 Colin Simpson wrote a book of “vivid studies of Melanesia”" called Islands
of Men.® It commences with an “Author’s Note: Why Islands of Men” in which he
writes:

Melanesia seems to me to be characteristically male, and Polynesia female... in the
‘Black Islands’ to the west [of Polynesia]| the women are less attractive than their
Polynesian sisters. The warrior male is, dramatically and even savagely, the figure
dominant in our Melanesian image. (The emphasis is mine).

One could write a whole essay unpacking that snippet, but there is more. Later in the
book Simpson relates a story told to him by one Tom Harrisson who had come to
the New Hebrides as a biologist with the Oxford Expedition. Harrisson describes
ridgetop Santo villages “where the menstruating women are kept in cages at one end
and fed through the bars with bananas”.®® Simpson further reports Harrisson as
saying “[L]ife was good in those [communal] houses. In the night, if you were
careful, you could get anywhere. In most parts one does not see enough of the
ordinary life of the women. Here one saw more than enough”.*

Simpson is described on the dust jacket as a “trained observer” but no other
qualifications are revealed. He wrote three other books entitled respectively, Adam
in Orche: Inside Aboriginal Australia, Adam with Arrows: Inside New Guinea and
Adam in Plumes. One is left to wonder about Eve.

In 1965 P. Lawrence and M. J. Meggitt edited a book containing articles about
Melanesian religions.® In it R. B. Lane® wrote a piece about the people of South
Pentecost”. He® describes a situation illustrating a decision making process:

In the evening around the cooking fire in the communal men’s house where every
event of the day is brought forth, re-created, and dissected for the edification and
pleasure of the group, he presented his experiences... The discussion went on
through most of the night... The ultimate consensus of opinion was that W. had
actually had an encounter with a spirit-being.*

He talks about analysis taking place in group discussions and notes that “individual
conclusions are not necessarily disclosed in public”.”” The analysis he describes takes
place in the absence of the women who are presumably having similar conversations
in their own communal house from which the writer is excluded. ‘Public’ presumably
means the collective of men, women and children of the village. Perhaps women also
decline to disclose their discussions in public. The notion that every event of the day
is discussed by the men begs serious questions about what the women experience all
day long.
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Later in the article we find a subheading, “Graded Society”.” This section runs for
four pages. Having given three full paragraphs of explanation about the men’s
grading system, the fourth small paragraph states:

Associated with the men’s graded society is a less elaborate women’s graded
society. There are three basic grades with subdivisions and each of the grades may
be repeated at different times in different ways. The taking of these women’s
grades is sometimes linked with the achievements in the men’s society by a
woman’s son or husband.”

So much for that, now let’s get back to eight more paragraphs about the important
stuff of men’s grades. Even the scant material about the women’s system is relevant
only in so far as it arises from achievements of the woman’s male kin.

This selectivity mechanism is frequently repeated and has been increasingly identified
by feminist writers.”® Its effect is to rub out matters of interest and concern to
indigenous women and thereby render the women completely devoid of any political
voice for themselves. Deborah Bird Rose discusses this phenomenon of erasure™ in
the context of Aboriginal native title land claims. Indigenous knowledge systems
include boundaries of exclusion and silence across gender lines. She argues that
colonisation has had the effect of importing western European notions of gender into
the Australian consciousness and land claims are squeezed into that framework.
Aboriginals must substantiate their links to their land by giving oral evidence. The
process excludes women in two ways. The available bodies of learning have made
men the central players and men’s business the prime focus. Women’s concerns are
seen to be merely peripheral to those of men. This is the consequence of a white male
anthropological construct such as the one described above. Further, the need for
women to protect their traditions requires silence. If they speak their secrets to men
they break their lores, if they do not their silence is interpreted as “absence of

knowledge”.”®

Serious consequences of erasure arise when the learning and understanding
accumulated in these texts is relied upon today by indigenous people themselves to
help reconstruct their customs. Another factor is the disproportionate growth and
development that might take place in the two gendered streams of custom and
tradition following contact with whites. Women’s business may not make dynamic
strides to keep up with modernising influences. Equally the division of labour and
power between the sexes is likely to widen.

Margaret Jolly has identified examples of both these phenomena.” In her study about
the relationship between men and women in food production in South Pentecost she
notes the influences of colonialism. Among the traditional people (those less
influenced by having been Christianised)” men’s leaving home to work temporarily
on other islands is a preferred strategy for raising cash. This pattern of migration has
had the effect of increasing the work load for women while the men are away and
reducing the power women have to influence what happens to the product of labour.
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The men exercise greater control over the cash and what it buys than they did over
the food grown collectively.

Jolly identifies two other interesting spin-offs. Firstly, since the men tend to travel
in groups:
They thus secure themselves against the depredations of European bosses, and the
more ethereal ravages of alien sorcerers. This time together... [is] like an extended

experience of the mal’® Thus it tends to heighten male solidarity, vis-a-vis
women.”

Possibly the same male bonding took place amongst young men from different
traditional villages who were sent away to do their secondary schooling overseas in
the pre-independence years. Several of these men returned to Vanuatu and
established the various independence movements. This is a further illustration of how
western influence can tip the balance between the traditional sex roles so that
women’s traditional role loses value.

Second, “[m]ales also monopolize contact with European ideas and values. They
quite consciously inhibit the contact which women have with the outside world.”*
Through greater ‘sophistication’ in the ways of the west and with material goods (for
example firearms) the men further exclude women from exercising power in the
community.

The interweaving complexity of the influences that contact with western cultures has
had on indigenous groups like the Australian Aboriginals and the ni-Vanuatu is too
profound to describe in all its detail. What can be said is that it has had a major impact
on those parts of traditional systems that are devised and operated by women. How
does it impact on indigenous communities now? How does it affect the position of
indigenous women struggling to establish #heir right to self-determination within
their own communities?

DEFINING THE MASCULINIST RHETORIC
OF NOSTALGIA.

Nostalgia is a sentimental longing or wistful affection for the past. It is a desire for a
return to a period or place with happy personal associations. This is one of the
theoretical underpinnings of the political project for re-establishing Custom. Why
then ‘rhetoric’, with its negative connotation of insincerity?® Is it not as Ati George
Sokomanu past President of Vanuatu has written:

The political demand is to reconstitute, reclaim, revive and reinvent, because of
what has been destroyed or lost under colonial rule. It is an urge simply to attain
political power and freedom not only from colonial domination and oppression,
but also from Christian ethics. It constitutes a process of santification (sic) of a
new creation for a common cultural identity.®

This is passionate language that speaks of a common struggle for rebirth. But
Sokomanu goes on to state that the “real past must be argued with proof, perhaps
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genealogically and ritually... for Pacific Islanders, their history is in the form of a story
that is passed from the great-grandfather to grandfather to father to son”.** Here is
proof that the ‘proof” used to reconstitute, reclaim, revive and reinvent will be men’s
stories about men.

Women must be vigilant in analysing seemingly laudable propositions so as not to be
swept up in the male rhetoric of Custom. When the Acting Chief Justice of Vanuatu
(as he then was) stated in a judgment,* “it is clear from the lessons of history that the
price to be paid for failure to cherish and uphold the customs and traditions of
Vanuatu, is a heavy one: the loss forever of a national identity and way of life” he is
engaging in one form of rhetorical nostalgia. The price has been a heavy one; almost
certainly heavier for women,* but the loss was not of a national identity as that never
existed in the first place.®

Indigenous men wittingly and unwittingly conspire in reducing the perceived
importance of women’s business for their own ends.” Indigenous men may wish to
exploit the position of women in the light of their own exploitation by colonisers and
consequent feelings of alienation, and repress women as a means of overcoming their
own ‘castration’® feelings at the hands of their colonial masters,” but (whilst this
process might be expected, accepted and understood) its outcome is the oppression
of women.

The overwhelming male rhetoric of Custom is often a lie that can be used to foster
greater gender power of men in the indigenous communities. At several levels men
may use the impact of colonialism to reinterpret Custom to suit themselves. At its
highest level, a whole stream of Custom has ceased to exist through a combination
of anthropological inputs largely of the Simpson variety and great disturbances in and
movement away from traditional life styles. This can lead to complete annihilation of
women’s business. Of course it has a substantial impact on the culture as a whole. In
Vanuatu there has been surprisingly little academic study of Custom” with substantial
gaps in time between studies. Fairly isolated communities are selected for fieldwork
but, inevitably, general conclusions are drawn and encompassing findings are made
from these data. In the communities nearest to urban centres the de-Customising is
often greatest because of the impact of western churches and missionaries and
exposure to expatriate labour roles. There may be no collusion by indigenous men
with the colonisers in the prime process but neither are the men unaware of the
benefits they alone derive from these dislocations. It was the ‘big-men’, (selected by
the colonisers usually) who got the privileges available from the dominant culture.”
Having thus gained standing, that power base has been developed to gain rank
recognised in Custom.”

The second level operates because outsiders (anthropologists, settlers, historians,
tourists, whoever) have misinterpreted the place of men and women in indigenous
culture and have put everything into a western patriarchal framework. We shall never
know what the traditional mode of living was for many Australian Aboriginal
communities. Larissa Behrendt is an urban Aboriginal woman of the Eualeyai” and
she explains that her remarks about her culture are based on generalisations and what
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she has been told of her language group’s customs and values. She maintains that
there did not exist a concept of men being generally dominant to women, in her
traditional culture.”

Because the spirit of creation was a female energy, there is respect for women and
nurturing is valued in our traditional community. We, as women, had and still
have spiritual rituals, dances, songs and stories that are for women only. We are
respectful of elders. We know that with age and experience come wisdom and
powers. Women in our community are given as much respect as men. A female
elder can be as influential in a community as a male elder.”

But she acknowledges that “[s]exist oppression by [black] men started when the
white invaders arrived”.”® We have already noted how women’s grades in Vanuatu
have been glossed over and substantially ignored in the western literature. In
Vanuatu, pig-killing is a widespread ritual, significant for many purposes including
cementing friendships, inaugurating chiefs and taking grades. One can still attend
pig-killing ceremonies conducted by and for men. Ceremonies involving women
being engaged in pig-killing are never discussed. Yet Margaret Rodman has
documented women’s pig killing rituals on East Aoba.”

These days in order to establish and maintain a political presence Aboriginal people
are required to organise into committees and lobby groups. This mechanism has been
picked up and developed by indigenous men.” Invariably, one sees the same
imbalance of gender representation in these bodies as one does with non-indigenous
activities. Deborah Bird Rose” notes the importance of the written record in
Aboriginal claims and the fact that this record becomes a permanent structure for
describing the ‘truth’ about ownership. The Land Councils (Aboriginal bodies) have
a “tunnel vision approach... which asserts that as long as people get their land, it does
not matter who gives evidence... gender equity appears to be classed as an optional
extra... The idea is that people present their case, get their land, and get on with their
lives”.' She notes the fallacy of this notion. In fact people do incorporate the
elements utilised in the claim procedure into their lives.'” Thereafter, “[e]ven junior

men... are treated as if they know more than the most senior women.”'"

Thirdly, the situation arises where women are denied a vehicle for their traditions to
be recognised. In Helen Stacy’s analysis of the Hindmarsh Island case'” she outlines
how women of the Ngarrindjeri tribe, who were opposed to the construction of a
bridge to the island for reasons that were based on secret women’s business, were
subject to allegations that their lore was a fabrication:'*

Doug Milera, a senior Ngarrindjeri man and the husband of one of the women
claiming to be a custodian of the secret women’s business, claimed that the beliets
had been fabricated in an effort to stop the bridge. He subsequently withdrew his
allegations of fabrication, saying that he had been drunk at the time of making the
claim.'*
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Because he is a man his view was initially given greater credence in the public arena
than the word of the women, and this doubtful credibility about this issue lingered
despite his later discrediting of himself."*®

On a fourth level, in the situation where an existing custom becomes substantially
modified because of a change in circumstances, men again reinvent and thereby gain
greater control over women. For example, in Vanuatu where custom owners of land
or family members obliged to pay value would once have settled the obligation with
mats (produced by women) or pigs (tended by women) the trend is now to operate
a cash economy. The payment with money changes the nature of the mutual
obligations significantly, because women generally have less access to cash and
therefore relatively less power. Alternatively, other women’s greater access to cash
wealth can operate to increase traditional penalties. Waiwo v Waiwo and Banga'”
concerned a petition for divorce on the grounds of adultery also the plaintiff wife
sought damages from the co-respondent.'® Coincidentally, all three parties came
from the same area and were governed by the same Kastom. A decision had already
been made by their chiefs that the co-respondent (who was a financially independent
woman) should pay the plaintiff 10,000 vatu.'” They also ordered the respondent to
pay the co-respondent’s husband 20,000 vatu. The co-respondent argued that any
further claim would amount to punitive damages. The Senior Magistrate'’ held that
damages should be awarded in accordance with customary law. He noted the
seriousness with which adultery is regarded in Kastom and ruled “that there is a
common basis throughout Vanuatu that adulterers must be customarily penalized...
[thus] damages [for adultery] should be considered as punitive damages on the basis
of custom”."' He then ordered the payment of 100,000 vatu.'? Interestingly, he
made no reference to the discussion about adultery in the document prepared by the
Mualvatumanri'™ (the paramount council of chiefs) which would seem to have been
a good source for the customary position on the matter. In any event that document
offers no indication of the appropriate penalty.'"* This case highlights brilliantly the
difficulty of reconciling imported concepts with traditional ones. If damages for
adultery were to be payable as a matter of custom (rather than as a surviving
anachronism from English property law) then surely the most suitable assessors of the
quantum of those damages would be the parties’ own area chiefs and the principles
for determining that quantum should also stem from custom.

Fifthly, where the power paradigm has become entirely patriarchal men become the
sole arbiters of what custom was and so what it is to be. This level involves more
direct gender oppression. At its most overt it is a bald assertion of gender dominance
and the least subtle employment of the rhetoric of nostalgia. For example in Vanuatu
a white female citizen was appointed as the first Ombudsman.'® Certain indigenous
men in authority came under scrutiny and the Ombudsman published a number of
reports outlining quite serious allegations of misconduct against senior politicians.
One Member of Parliament' stated publicly that he did not have to take any notice
of the allegations because a woman issued them and they were therefore contrary to
Kastom. Upon this rationale he did not feel obliged to address the question of the
validity or otherwise, of the allegations.

157



PASSAGE OF CHANGE

Finally there are circumstances where men simply tell lies about Custom. In land
claims in Vanuatu this situation is not infrequent'” where competing male disputants
will adduce evidence about apparent customary rules but all will neglect to explain
the matrilineal aspects of their customary succession.

CONCLUSION

Dissecting the psyche and categorising personal planes of self in some perceived
hierarchy is a western theoretical device. If western women have become
discomforted by being analysed and analysing themselves in such splintered terms,
how much more must that be true for indigenous women of colour whose cultural
outlook is integrative rather than segregationalist.

Indigenous women of colour feel they are different from other people and want to
be different in pursuing their individual identities and their unique collective identity.
The collective identity involves a connection with the men of the group and the
women do not want to deny this part of their identity. To be comfortable in that place
given that as colonised people they experience ‘spirit murder’ in other places, they
want to embrace the vitality of their Custom/ Kastom,/Country. Internally, solidarity
requires consensus. That means that to be able to feel connected to each other within
a customary framework, men and women need to agree upon the general principles
that will govern them. Equally, externally the political agenda proscribes divisiveness.
To strengthen the collective claim for the validity of custom indigenous men and
women do not want to be seen as being at loggerheads.

Neither do women want to criticise traditional mores and customs because that may
stimulate outsider scorn that Custom is primitive and uncivilised. The drive for a
reinvigoration of Custom thereby potentially casts women into another form of
schizophrenia because the loyalty to a customary ideology comes up against the
masculinist interpretations that erase their gender perspective. Indigenous men know
‘spirit murder’ too. While indigenous men struggle to overcome the past they must
not be allowed to redefine it so as to spirit murder their women anew.
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